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RAILROAD  REPORTS 


Mississippi  Cent.  R.  Co.  v.  Hardy. 

(Supreme  Court  of  Mississippi,  July  2,  1906.) 

[41  So.  Rep.  505.] 

Master  and  Servant — Place  for  Work — Railroad  Tracks.* — ^A  rail- 
road company  owes  its  servant  operating  trains  a  duty  to  keep  the 
track  in  a  safe  condition,  which  it  cannot  delegate. 

Pleading — ^Declaration — Defects — ^Aider  by  Verdict  and  Judgment. — 

In  an  action  against  a  railroad  for  injuries  to  a  servant,  the  declara- 
tion alleged  that  the  injuries  were  due  to  the  negligence  of  defendant, 
in  that  the  switch  where  the  derailment  occurred  was  not  properly 
constructed,  or  was  not  properly  adjusted,  and  in  that  defendant  neg- 
ligently failed  to  supply  all  the  cars  with  air  brakes.  The  evidence 
showed  that  the  proximate  cause  of  the  injury  was  an  original  de- 
fective construction  of  the  switch.  The  instructions,  taken  as  a  whole, 
showed  that  no  liability  was  sought  to  be  imposed  by  reaSon  of  the 
negligence  of  any  fellow  servant,  and  the  court  specially  instructed 
that,  though  a  brakeman  had  failed  to  couple  the  air  brakes,  defendant 
was  not  liable  because  of  such  failure,  as  the  brakeman  was  a  fellow 
servant.  Held,  that  the  declaration  was  sufficient  to  sustain  a  judg- 
ment for  plaintiff. 

Trial — Instructions — Construing  Instructions  Together* — Instruc- 
tions are  sufficient  where,  taken  together,  they  announce  the  law  of 
the  whole  case. 

Same — Special  Reference  to  Testimony. — A  requested  instruction, 
having  a  special  reference  to  the  testimony  of  a  certain  witness,  was 
properly  refused. 

Same — Requests  Covered  by  Other  Instructions. — A  requested  in- 
struction is  properly  refused,  where  the  propositions  covered  are  con- 
tained in  instructions  given. 

Negligence — ^Action*-— Contributory  Negligence — ^Burden  of  Proof.t 
— Contributory  negligence  is  an  affirmative  defense. 

Appeal — ^Failure  to  Present  Question  on  Trial — ^Instructions. — An 
appellant  cannot  assign  error  on  the  modification  of  a  requested  in- 
struction, since,  if  not  content  with  the  instruction  as  modified,  he 
should  have  declined  to  read  it  to  the  jury. 

*For  the  authorities  in  this  series  on  the  question,  what  are  the 
duties  which  a  railroad  cannot  delegate,  so  as  to  escape  liability  for 
injuries  to  its  servants  under  the  fellow  servant  rule,  see  foot-notes 
appended  to  Chicago  Union  Traction  Co.  v.  Sawusch  (Ill.)f  1^8  R-  R* 
R.  856,  41  Am.  &  fing.  R.  Cas.,  N.  S.,  856;  Meehan  v.  Great  Northern 
Ry.  Co.  (N.  Dak.),  18  R.  R,  R.  34,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  34; 
Wood  V.  Rio  Grande  Western  Ry.  Co.  (Utah),  18  R.  R.  R.  20,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  20;  Alabama  Great  Southern  R.  Co.  v. 
Vail  (Ala.),  17  R.  R.  R.  718,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  718. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  contributory  negligence,  see  foot-notes  appended  to  Southern 
Ry.  Co.  V.  Patterson  (Va.),  19  R.  R.  R.  828,  42  Am.  &  Eng.  R.  Cis., 
N.  S.,  828;  foot-notes  appended  to  Choctaw,  etc.,  Ry.  Co.  v.  Doughty 
(Ark.),  18  R.  R.  R.  665.  41  Am.  &  Eng.  R,  Cas..  N.  S.,  665;  Hot 
Springs  St.  Ry.  Co.  r.  Hildreth  (Ark.),  18  R.  R.  R.  168,  41  Am.  & 
Eng.  R.  Cas.,  N.  S.,  168;  Peoples  v.  North  Carolina  R.  Co.  (N.  Car.), 
18  R.  R.  R.  18,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  18. 
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DamsLges — Evidence — Loss  of  Earnings. — In  an  action  for  injuries 
to  a  railroad  fireman,  incapacitating  him  for  employment  as  an  en- 
gineer or  fireman,  plaintiff  could  not  give  evidence  of  promises  of  pro- 
motion on  the  question  of  damages. 

Appeal — Failure  to  Present  Question  on  Trial — Examination  of 
Witnesses. — ^An  appellant  cannot  complain  of  unresponsive  answers 
of  a- witness,  where  he  made  no  motion  to  exclude  the  answers. 

Same. — On  appeal,  testimony  cannot  be  regairded  as  ground  for 
reversal  because  it  appears  to  be  incompetent  only  when  taken  in  con- 
nection with  other  testimony  to  which  no  objection  was  made  by  ap- 
pellant. 

Appeal — Necessity  of  Objection  Below — Irresponsive  Answer. — 
^yhe^e  a  question  proper  in  itself  is  asked,  and  the  only  error  con- 
sists in  ^n  answer  utterly  irresponsive  and  containing  objectionable 
matter,  it  is  the  duty  of  the  party  objecting  to  the  answer  to  move  to 
exclude  it,  and  on  failure  so  to  do  he  cannot  urge  the  objection  on 
appeal. 

Damages — ^Evidence — ^Poverty  of  PlaintiflF. — In  an  action  for  injuries 
to  a  servant,  his  testimony  that  he  went  to  his  father-in-law's  because 
he  had  no  business  to  make  a  living  at,  and  that  he  had  been  living 
with  his  father-in-law  since  he  got  out  from  his  illness  consequent 
upon  his  injuries,  was  not  susceptible  of  the  construction  that  it 
showed  him  to  be  a  poor  man  without  property. 

Same — ^Personal  Injuries — Excessive  Damages. — In  an  action  for 
injuries  to  a  locomotive  fireman,  it  appeared  that  plaintiff  was  24 
years  old  and  in  vigorous  health,  married,  and  earmng  about  $40  a 
month  before  the  accident,  but  that  since  the  accident  he  had  dot 
earned  $4,  that  his  leg  and  foot  were  crushed,  and  that  the  leg  would 
always  be  shorter  than  the  other.  The  court  instructed  that  m  de- 
termining the  damages  the  jury  should  consider  the  wages  earned 
by  plaintiff,  and  the  sum  of  money,  less  any  amount  that  he  could  or 
might  earn,  that  would  produce  a  similar  income,  and  that  the  jury 
could  only  award  compensatory  damages,  and  could  not  allow  any- 
thing as  a,  punishment.  Held,  that  a  verdict  for  $10,000  was  not  ex- 
cessive. 

Appeal  from  Circuit  Court,  Perr>''  County ;  Will  T.  McDonald, 

Action  by  R.  R.  Hardy  against  the  Mississippi  Central  Rail- 
road Company.  From  a  judgement  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Action  for  personal  injuries  sustained  by  appellee  by  reason  of 
the  derailment  of  appellant's  locomotive  on  which  appellee  was 
working  as  a  fireman  at  the  time  the  injury  was  received.  On 
the  day  of  the  accident  aopellee  was  eng^ag^ed  in  his  duties  as  fire- 
man and  was  on  the  tender  of  the  locomotive.  When  it  became 
derailed  the  engineer  escaped  by  jumping;,  but  the  appellee  was 
caugfht  between  the  tender  and  cab  and  fastened  in  the  wreckag'e, 
receiving  injuries  on  the  head  and  in  the  le^,  suffering:  physical 
and  mental  angfuish,  and  beine;  left  a  cripple  in  one  \e^.  The 
declaration  alleg^es  that  the  injuries  were  due  to  the  neg^lig^ence 
of  the  defendant  jcompany,  in  that  the  front  trucks  did  not  have 
the  proper  graug^e  or  were  out  of  g:aug:e ;  that  a  flang^e  of  a  wheel 
of  said  truck  was  badly  worn ;  that  the  switch  where  the  derail- 
ment occurred  was  not  properly  constructed,  or  was  not  prop- 
erly adjusted  at  the  time  of.  the  accident,  so  that  said  truck  split 
the  switch;  that  the  defendant  failed  to  provide  a  safe  way  or 
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track,  as  was  its  duty,  over  which  to  run  its  trains ;  thai  the  de- 
fendant negligently  failed  to  supply  all  the  cars  in  said  train  with 
air  brakes,  which,  had  they  been  supplied,  the  engfineer  would 
have  stopped  the  train  promptly,  and  averted  the  injuries  com- 
plained of.  He  further  avers  that  the  accident  which  caused  his 
injuries  was  due  wholly  to  the  neg^ligence  of  the  defendant  rail- 
road, without  any  fault  or  neg:lig:ence  on  his  part.  The  defend- 
ant demurred  to  the  declaration  on  the  ground  of  duplicity, 
uncertainty,  and  insufficiency.  The  demurrer  was  overruled. 
The  case  then  went  to  trial  on  the  merits,  and  the  jury  awarded 
the  appellee  a  verdict  for  $10,000  as  compensatory  damages. 
The  defendant  railroad  company  appeals,  assigning  numerous 
errors,  which  are  treated  in  the  opinion  of  the  court,  chief  among 
which  is  the  modification  of  the  eleventh  instruction  asked  by  the 
defendant,  which  is  as  follows;  the  modification  being  indicated 
by  italics:  "No.  11.  Before  the  plaintiff  is  entitled  to  recover 
in  this  case  he  must  establish  to  the  satisfaction  of  the  jury  and 
by  a  preponderance  of  the  evidence,  first,  that  the  trucks  of  the 
engine  did  not  have  the  proper  gauge,  or  were  out  of  gauge ;  or, 
second,  that  the  flange  of  the  left  wheel  of  the, front  truck  was 
worn  so  as  to  make  it  unfit  for  use ;  or,  third,  that  the  defendant 
negligently  failed  to  supply  the  cars  in  said  train  with  sufficient 
air  brakes;  or,  fourth,  that  the  switch  where  the  derailment  oc- 
curred  was  not  ptoperly  adjusted  at  the  time  of  the  accident,  and 
a  failure  so  to  do  ims  the  proximate  cause  of  the  injury  to  plain- 
tiffr 

S.  B.  Travis,  Alexander  &  Alexander,  and  Geo.  B,  Power,  for 
appellant. 

IV.  H,  Hardy  and  Brame  &  Brame,  for  appellee. 

Whitfield,  C.  J.  A  patient  and  careful  examination  of  the 
entire  testimony  in  this  record  makes  it  perfectly  obvious  that  the 
proximate  cause  of  the  injury  was  the  split  switch  and  the  de- 
fective trucks  and  flange.  The  rails  did  not  fit.  They  had  to 
be  knocked  together.  After  they  were  locked  they  still  did  not 
fit.  The  trucks  were  out  of  order,  and  the  flange  of  the  wheel 
worn.  The  derailment  was  caused  by  the  improper  condition  of 
the  track  at  the  switch  point  and  the  defective  trucks  and  flange. 
It  was  the  undelegable  duty  of  the  master  to  have  the  track  in 
safe  condition.  A  careful  and  repeated  examination  of  the  in- 
structions on  both  sides  and  of  the  declaration,  taken  in  connec- 
tion with  this  testimony,  makes  it  very  clear  that  the  plaintiff 
proceeded  upon  the  theory  of  the  negligence  of  the  company  it- 
self, and  not  the  negligence  of  any  fellow  servant.  The  evidence 
makes  it  pl^in  that  the  adjustment  of  the  switch  referred  to  in 
the  declaration  was  not  an  adjustment  by  a  fellow  servant;  but 
the  adjustment  referred  to  was  the  fitting  of  the  rails  together 
so  that  they  would  not  split,  so  that  there  could  be  no  split  switch 
— an  adjustment  synonymous  with  construction.  The  declara- 
tion, after  stating  five  specific  grounds,  expressly  sums  up  by 
saying  that  the  injury  was  due  wholly  to  the  negligence  of  the 
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defendant;  that  is,  the  company  itself.    Looking  back  over  the 
complet'ed  record,  this  case  cannot  be  said  to  fall  within  the  princi- 
ples announced  in  the  Abrams  Case,  84  Miss.  456,  36  South.  542. 
Whilst  the  declaration  might  have  been  more  felicitously  phrased, 
so  as  to  say  with  more  perspicacity  that  the  adjustment  referred 
to  was  the  construction  of  the  switch,  yet  since  all  the  testimony 
and  the  whole  course  of  the  trial  on  the  evidence  and  on  the  in- 
structions show  this  plainly,  the  case  is  thus  separated  by  a  g^reat 
distance  from  the  extraordinary  irregularities  condemned  in  the 
Abrams  Case.     There  is  no  difficulty  here,  as  there  was  in  that 
case,  in  ascertaining  the  true  line  on  which  the  plaintiff's  case 
moved,  from  the  declaration  through  the  evidence  and  through 
the  instructions  to  the  verdict.    Much  is  said  about  the  train  not 
being  fully  equipped  with  air,  and  much  urged  with  reference  to 
the  injuries  being  due  to  the  negligence  of  a  fellow  servant,  and 
in  regard  to  the  adjustment  of  the  switch,  meaning  by  "adjust- 
ment" the  improper  handling  o^  the  switch  by  the  employees 
charged  with  that  duty,  but  the  complete  answer  to  all  this  is  to 
be  found  in  the  fifteenth  instruction  given  for  the   defendant 
itself,  which  is  as  follows :    "The  court  further  instructs  the  jury 
for  the  defendant  that,  although  they  should  believe  from  the 
evidence  that  there  was  a  car  in  this  train  not  equipped  with  air 
brakes,  yet  if  they  believe  from  the  evidence  that  it  was  the  duty 
of  the  brakeman  of  said  train  to  couple  the  air  brakes  in  the  cars 
of  said  train,  and  because  of  the  brakeman's  failure  to  perform 
this  duty  said  air  brake  was  not  in  use,  then  the  defendant  is  not 
liable  to  the  plaintiff  because  of  any  failure  to  have  air  brakes  in 
use ;  that  the  brakemen  on  said  train  were  fellow  servants  of  said 
fireman,  and  the  defendant  is  not  liable  to  the  plaintiff  for  any 
injury  resulting  from  the  negligence  of  the  brakeman  on  said 
train." 

Besides,  the  other  instructions,  taken  as  a  whole,  show  that  no 
liability  was  sought  to  be  imposed  by  reason  of  the  negligence  of 
any  fellow  servant  in  any  respect.  The  instructions,  taken  to- 
gether, properly  announce  the  rule  that  the  defendant  must  pro- 
vide safe  ways  and  appliances.  There  is.  no  error  in  this  respect 
The  seventh,  eighth,  twelfth,  and  seventeenth  instructions  for 
defendant,  as  also  the  tenth,  eleventh,  and  nineteenth,  cover  this 
ground  fully.  The  criticism  that  in  some  of  the  instructions  for 
the  plaintiff  the  negligence  counted  on  is  not  the  negligence  al- 
leged in  the  declaration  is  hypercritical.  The  tenth  instruction 
for  the  defendant  expressly  charges  the  jury  that  the  injury  must 
"have  resulted  from  the  alleged  negligence  of  the  defendant." 
No  other  negligence  than  the  negligence  alleged  in  the  declara- 
tion, to  wit,  the  negligence  of  the  company  itself,  could  have 
been  referred  to  in  the  instructions  for  the  plaintiff;  but  this 
instruction  for  the  defendant  expressly  advises  them  of  the  fact 
and  the  eleventh  instruction  for  the  defendant  actually  enumer- 
ates the  specific  grounds  of  negligence  set  out  in  the  declaration. 
Instructions  cannot  be  objected  to  separately  with  any  justice. 
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The  instructions  must  be  taken  as  a  whole,  as  one  body,  and 
announce,  not  the  law  for  the  plaintiff  or  the  defendant,  but  the 
law  of  the  case,  and,  so  taken,  if  they  reasonably  advise  the  jury 
of  the  true  principles  applicable  to  the  case  made  by  the  facts, 
that  is  all  that  is  required  as  a  g^uide  for  the  twelve  plain,  prac- 
tical men  who  sit  in  the  jury  box.  Any  other  view  would  sacri- 
fice substantial  justice  in  a  very  largfe  percentage  of  the  cases 
appealed  to  this  court. 

The  fourth  instruction  for  the  defendant  was  properly  re- 
fused, because  of  a  special  reference  to  the  testimony  of  the  wit- 
ness Lee,  and,  besides,  had  been  abundantly  covered  by  instruc- 
tions 7,  12,  15,  and  18  for  the  defendant.  The  fifth  instruction 
was  properly  refused,  because  there  is  not  a  shred  of  evidence 
of  any  contributory  neglig^ence  on  the  part  of  plaintiff,  and  so 
well  satisfied  was  the  defendant  that  he  was  not  g:uilty  of  any 
contributory  neglig^ence  that  the  defendant  did  not  even  plead 
contributory  negligence.  Contributory  negligence  is  an  affirma- 
tive defense.  McMurtry  v.  Railway,  67  Miss.  601,  7  South. 
401 ;  Simms  z\  Forbes,  86  Miss.  412,  38  South.  546. 

All  the  modifications  in  instructions  No.  6,  10,  11.  15,  17,  and 
19.  asked  by  the  defendant,  were  proper  as  shown  by  the  testi- 
mony in  the  case.  The  only  serious  comment  needed  to  be  made 
as  to  modifications,  is  as  regards  the  modification  of  the  eleventh 
instruction  for  the  defendant  by  the  court,  which  modification 
was  in  these  words:  "(4)  That  the  switch  where  the  derailment 
occurred  was  not  properly  adjusted  at  the  time  of  the  accident 
and  that  the  failure  to  do  so  was  the  proximate  cause  of  the  in- 
jury to  plaintiff."  Of  course,  this  instruction  and  all  the  in- 
structions were  given  by  the  circuit  judge  looking  back  over  the 
case  made  by  the  evidence,  and  it  was  just  as  clear  to  him  then, 
as  it  is  to  us  now,  that  the  adjustment  of  the  switch  made  out 
by  the  evidence  was  its  failure  to  fit  up  tight  and  close  as  it 
should  have  done,  and  not  the  handling  of  the  switch  by  an 
employee.  The  instruction  as  asked  was  clearly  erroneous,  be- 
cause it  omitted  absolutely  the  only  real  ground  on  which  the 
plaintiff  proceeded.  If  the  defendant  did  not  choose  to  use  the 
instruction  as  modified,  it  should  not  have  read  it  to  the  jury  be- 
fore it  asked  another  instruction,  but  stood  upon  the  error  in  the 
modification,  if  error  there  had  been.  This  court  said  in  Railroad 
Company  v,  Suddoth,  70  Miss.  265,  12  South.  205 :  "One  who 
has  asked  an  erroneous  instruction  cannot  assign  for  error  its 
modification;  for,  if  not  content  with  it  as  modified,  he  should 
have  declined  to  read  it  to  the  jury."  If  the  instruction  had  been 
correct  as  originally  asked,  then  a  modification  might  have  been 
insisted  on  as  error;  but  it  was  erroneous  as  originally  asked, 
and  the  modification  made  it  correct  as  to  the  main  point  in  the 
case.  We  may  say  in  one  word,  without  further  detail  as  to  the 
instructions,  that  a  body  of  instructions  probably  were  never 
given  a  defendant  railroad  company  drawn  with  more  consum- 
mate care  or  evidencing  more  profound  knowledge  of  the  law  . 
applicable  to  every  phase  of  the  defendant's  case.    The  defendant 
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fifot  all,  and  more  than  all,  he  was  entitled  to  on  the  facts,  and  we 
do  not  think  any  reversible  error  can  be  found  in  the  law  of  the 
case  as  chargfed  by  the  learned  judg^e  below. 

This  brings  us  to  the  only  other  contentions  we  deem  it  neces- 
sary to  notice.  First,  as  to  the  admission  of  testimony  regard- 
ing the  plaintiff's  prospects  of  promotion.  This  testimony  is 
found  on  pages  79  and  80  of  the  record,  and  is  as  follows:  "Q. 
State  whether  or  not  you  had  any  promise  of  promotion  by  any 
officer  of  the  company.  (Objected  to;  overruled;  exception.) 
A.  Nothing,  only  Mr.  Bell,  when  I  had  the  typhoid  fever  an<f 
got  well  and  went  to  my  boarding  house — he  was  boarding  at  the 
same  place — ^he  says :  *I  wish  you  had  been  well.  I  would  have 
had  you  running  an  engine  since  you  have  been  sick.'  Q.  Did  he 
ever  say  anything  to  you  afterwards  about  that?  A.  Yes,  sirr 
that  he  had  put  in  another  man.  He  said  I  would  have  to  wait 
awhile.  Q.  You  would  have  to  wait  awhile  before  you  could  get 
an  engine?  A.  Yes,  sir.  Q.  What  was  your  object  in  hiring  to- 
the  railroad  company  as  a  fireman?  A.  The  only  purpose  of  it 
was  to  earn  a  living.  The  only  purpose  was  I  wanted  to  become 
a  locomotive  engineer.  For  the  plaintiff  it  is  insisted  that  the 
question  whether  plaintiff  had  any  promise  of  promotion  by  any 
officer  of  the  company  was  competent,  and  that  the  only  things 
that  was  wrong  was  the  answer  of  the  witness,  which  was  not 
responsive  to  the  question.  We  cannot  concur  in  this  view. 
We  think  the  question  as  to  a  promise  .was  not  competent,  as 
inquiring  as  to  a  matter  entirely  too  speculative  and  remote, 
within  the  rule  announced  by  the  Supreme  Court  of  the  United 
States  in  Richmond  &  Danville  R.  R.  v.  Elliott,  149  U.  S.,  on  page 
268,  13  Sup.  Ct.  837,  37  L.  Ed.  728.  It  is  there  said:  "We 
think  there  was  error  in  the  admission  of  this  testimony.  It  did 
not  appear  that  there  was  any  rule  on  the  part  of  the  Central 
Company  for  an  increase  of  salary  after  a  certain  length  of  time, 
or  that  promotion  should  follow  whenever  a  vacancy  occurred 
in  a  higher  grade  of  service.  The  most  that  was  claimed  was. 
that,  when  a  vacancy  took  place,  a  subordinate,  who  had  been 
faithful  in  his  employment  and  had  served  a  long  while,  had  a 
chance  of  receiving  preferment.  But  that  is  altogether  too  prob- 
lematical and  uncertain  to  be  presented  to  a  jury  in  connection 
with  proof  of  the  wages  paid  to  those  in  such  superior  employ- 
ment. Promotion  was  purely  a  matter  of  speculation,  depend- 
ing, not  simply  upon  the  occurrence  of  a  vacancy,  but  upon  the 
judgment,  or  even  whim,  of  those  in  control.  Of  course,  there 
are  possibilities  and  probabilities  before  every  person,  particu- 
larly a  young  man,  and  a  jury,  in  estimating  the  damages  sus- 
tained, will  doubtless  always  give  weight  to  those  general 
probabilities,  as  well  as  those  springing  from  any  peculiar  capaci- 
ties or  faculties.  But  that  is  a  different  matter  from  proving  to 
the  jur}^  the  wages  which  some  superior  officer  receives,  and 
then  exaggerating,  in  the  minds  of  the  jury,  the  amount  of  the 
damage  which  has  been  sustained,  by  evidence  tending  to  show 
that  there  is  a  chance  of  plaintiff  being  promoted  at  some  time 
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to  such  higher  office.  It  is  enough  to  prove  what  the  plaintiff 
has  been  in  fact  deprived  of,  to  show  his  physical  health  and 
strength  before  the  injury,  his  condition  since,  the  business  he 
was  doing  (Wade  v.  Leroy,  20  How.  fU.  S.]  34,  15  L.  Ed.  813; 
Nebraska  City  v.  Campbell,  2  Black  [U.  S.]  590,  17  L.  Ed.  271 ; 
Vicksburg  &  Meridian  Railroad  v.  Putnam,  118  U.  S.  545,  554, 
7  Sup.  Ct.  1,  30  L.  Ed.  257),  the  wages  he  was  receiving,  and 
perhaps  the  increase  which  he  would  receive  by  any  fixed  rule  of 
promotion.  Beyond  that  it  is  not  right  to  go  and  introduce  testi- 
mony which  simply  opens  the  door  to  a  speculation  of  possi- 
bilities." This  is  certainly  sound  doctrine,  and  we  give  it  our 
hearty  approval,  but  do  not  think  the  principle  announced  finds 
application  here  as  to  the  question  objected  to,  for  the  reason 
that  the  witness  distinctly  answered,  so  far  as  any  responsive 
answer  was  concerned,  that  no  promise  of  oromotion  was  made 
by  any  officer  of  the  company.  The  jury,  therefore,  had  before 
them  the  distinct  and  positive  declaration  of  the  plaintiff  himself 
that  no  such  promise*  was  made  to  him  with  respect  to  promotion 
by  any  officer  of  the  company.  Having  answered  the  question, 
the  witness  then  went  on  to  say — what  was  not  responsive  to  the 
question — that  a  Mr.  Bell,  who  is  not  shown  to  have  held  any 
office  at  all  in  the  company,  merely  expressed  the  wish  that  he 
had  been  well,  so  that  he  might  have  had  him  running  an  engine 
during  the  time  he  had  been  sick.  This  part  of  the  answer  does 
not  state  that  there  was  any  promise — ^the  witness  had  already 
said  that  there  was  none — ^but  contained  matters  not  responsive, 
to  the  question,  which,  if  the  defendant,  wished  to  exclude,  he 
should  have  made  a  motion  to  that  effect. 

All  the  other  questions  and  answers  set  out  above  are  not  with 
respect  to  a  promise,  but  along  the  same  line  of  interrogation 
which  had  been  previously  addressed  to  the  witness  Wainwright, 
subsequently  to  be  noticed  in  this  opinion.  It  seems  very  clear 
that  the  learned  counsel  who  represented  the  appellant  in  the 
court  below  regarded  the  line  of  interrogation  embraced  in  these 
very  questions  as  being  the  same  that  was  pursued  with  respect 
to  the  interrogatories  and  answers  addressed  to  Wainwright, 
none  of  which  was  objected  to.  These  latter  interrogatories  and 
answers  of  the  plaintiff  above  set  out,  not  having  been  objected 
to  below,  cannot,  of  course,  be  objected  to  here.  So  that  the 
only  thing  which  the  defendant  reserved  below,  so  far  as  this 
testimony  is  concerned,  was  the  single  objection  to  the  question 
whether  plaintiff  had  any  promise  of  promotion  by  any  officer  of 
the  company,  which  question  was  explicitly  answered  by  the  wit- 
ness to  the  effect  that  no  such  promise  had  been  made.  The 
manifest  difference,  therefore,  between  the  testimony  in  this 
case  and  the  testimony  in  the  case  of  Richmond  &  Danville  R. 
R.  V.  Elliott,  supra,  shows  plainly  that  there  is  nothing  in  this 
testimony  to  show  any  promise  of  any  sort,  and  that,  so  far  as  the 
other  questions  and  answers  are  concerned,  no  objection  was 
reserved.  This  falls  far  short  of  the  testimony  on  this  point  in 
the  case  of  Richmond  &  Danville  R.  R.  v.  Elliott,  supra.    The 
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Witness  there  was  asked  this  question,  "What  were  your  pros- 
pects of  advancement,  if  any,  in  your  employment  on  the  rail- 
road, and  of  obtaining:  hig^her  wag^es?"  And  he  answered  that 
he  thougfht  that  by  staying^  with  the  company  he  would  be  pro- 
moted; that  in  the  absence  of  the  yardmaster  he  had  sometimes 
discharged  his  duties,  and  also  in  like  manner  temporarily  filled 
the  place  of  other  employees  of  the  company  of  a  hig^her  g^rade 
of  service  than  his  own;  that  there  was  a  system  by  which  you 
^o  in  there  as  coupler,  or  train  hand,  or  in  the  yard,  and  if  a 
man  falls  out  you  stand  a  chance  of  taking^  his  place;  and  that 
the  average  yard  conductor  obtained  a  salary  of  from  $60  to 
$75  a  month.  There  is  no  evidence  in  the  testimony  objected  to 
that  this  man  had  ever  discharged  the  duties  of  any  one  higher  in 
the  service  than  himself,  and  especially  is  there  no  evidence  of 
any  system  of  promotion  at  all  by  this  railroad.  It  is  earnestly 
urged,  however,  that  this  testimony  must  be  taken  in  connection 
with  the  previously  delivered  testimony  of  the  witness  Wain- 
wright,  to  be  found  on  pages  56-59  of  the  record.  This  witness 
Wainwright  was  permitted  to  testify  that  "he  ran  a  locomotive 
for  the  Newman  Lumber  Company,  and  that  the  course  of  the 
training  usually  pursued  by  a  man  who  wanted  to  become  a 
locomotive  engineer  was  to  begin  by  firing  a  locomotive  and  that 
a  man  had  to  fire  two,  three,  or  four  years  before  promotion,  but 
that  promotion  sometimes  occurred  more  quickly  on  new  roads, 
and  that  that  was  the  only  way  now  to  secure  such  promotion, 
and  that  the  pay  of  a  fireman  was  from  $45  to  $100  per  month 
and  that  of  a  locomotive  engineer  from  $80  to  $125  per  month.'* 
But  the  remarkable  fact  about  this  testimony  is  that  the  counsel 
for  the  defendant  who  tried  this  cause  in  the  court  below  al- 
lowed all  this  testimony  to  go  to  the  jury  without  the  slightest 
objection.  Learned  counsel  who  represent  the  defendant  here 
cannot  invoke  the  aid  of  this  testimony,  and,  by  adding  it  to  the 
incompetent  testimony  we  have  referred,  to  make  out  of  both, 
taken  together,  an  available  objection.  He  could  only  have  done 
it  if  proper  objection  had  been  interposed  to  Wainwright's  testi- 
mony in  the  court  below.  To  hold  otherwise  would  be  to  permit 
the  appellant  to  reverse  the  cause  because  of  the  force  of  the 
added  testimony  of  Wainwright,  which  testimony  the  defendant 
permitted  to  go  to  the  jury  without  any  objection  whatever. 
This,  of  course,  cannot  be  done. 

But  it  is  insisted  in  the  next  place  that  there  was  evidence  of 
•the  poverty  of  the  plaintiff  which  ought  not  to  have  been  per- 
mitted to  go  to  the  jury.  The  evidence  on  that  point  is  found 
on  page  82  of  the  record,  in  cross-examination  drawn  out  by  the 
defendant  itself  in  the  court  below,  and  on  page  84  in  the  re- 
direct examination.  In  the  cross-examination,  the  plaintiff  was 
asked  whether  he  did  not  work.  He  stated  that  he  did  not,  but 
that  a  man  wanted  to  go  around,  if  he  could  not  work.  He  was 
then  asked:  "What  particular  business  made  you  go  around  so 
early?"  and  he  answered:  "I  was  in  the  house  so  long  I  wanted 
to  get  about.    I  was  here  so  long  I  wanted  to  get  to  my  father- 
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in-law's  in  Scott  county."  The  object  of  this  testimony  was  to 
show,  if  possible,  what  work  or  business,  if  any,  the  plaintiff 
had.  On  redirect  examination,  he  was  asked:  "You  stated  in 
3'^our  cross-examination  you  went  away  from  here  about  the 
22d  of  April  to  your  father-in-law's.  State  to  the  court  and  jury 
why  you  left  here  and  went  to  your  father-in-law's?"  He  an- 
swered, after  the  objection  was  overruled:  "I  left  here  because 
I  had  no  business  to  make  a  living:  at,  and  didn't  have  the  means 
to  stay  here  on.  I  have  been  living  with  my  father-in-law  since 
that  time."  We  think  the  question  as  to  why  he  went  to  his 
father-in-law's  house  was  a  perfectly  competent  question,  it  was 
simply  a  re-examination  on  the  identical  line  of  interrogfation 
alon^  which,  as  above  shown,  plaintiff  had  been  examined.  If 
the  answer  can  be  properly  held  to  show  with  the  clearness  re- 
quired to  make  it  objectionable  that  he  was  a  poor  man,  then 
it  was  clearly  irresponsive  to  the  question,  and  gfave  what  the 
question  did  not  call  for,  and  defendant  should  have  objected  to 
the  answer  on  that  g^round  and  moved  to  exclude  it  from  the 
jury.  No  such  objection  was  made.  Certainly,  where  a  ques- 
tion perfectly  proper  in  itself  is  asked,  and  the  only  error  con- 
sists in  the  witness  making  an  answer  utterly  irresponsive  and 
containing  matter  clearly  objectionable,  it  is  the  duty  of  the 
part>'  objecting  to  the  answer  to  move  to  exclude  that  answer. 
But,  in  addition  to  this,  we  do  not  think  the  answer  can  be  ^iven 
the  largfe  si^ificance  learned  counsel  for  appellant  would  have 
U5  to  attach  to  it,  as  showing  that  the  plaintiff  was  a  poor  man 
without  property.  In  the  case  of  Railway  v.  McLellan,  80  Miss. 
708,  32  South.  283,  it  was  said  that  the  testimony  in  that  case 
showed  "that  the  plaintiff  was  poor  and  had  no  property  and  no 
money."  The  testimony  here  does  not,  in  any  positive  terms, 
show  that  the  plaintiff  was  even  poor,  much  less  that  he  had  no 
property  and  no  money.  So  lar^e  an  inference  as  that  of  ab- 
solute poverty  cannot  justly  be  drawn  from  testimony  on  this 
point,  so  ver^"^  scant  and  meagfer. 

Lastly,  it  is  insisted  with  g-reat  earnestness  that  the  verdict  is 
l^ossly  excessive.  The  testimony  shows  that  the  plaintiff  was  a 
young^  man  in  vigorous  health,  working  as  a  fireman;  that  he 
was  24  years  old,  married,  and  earning  about  $40  a  month  be- 
fore the  injury ;  that  since  the  injury  he  had  not  earned  $4 ;  that 
he  had  tried  a  job  of  sawing  with  a  cross-cut  saw,  but,  having 
to  stand  on  one  foot,  could  not  stand  it,  and  had  to  give  it  up; 
that  the  injury  was  permanent,  Dr.  Ross,  the  railroad  physician, 
so  testifying;  that  one  leg  would  always  be  shorter  than  the 
other,  and  crooked ;  that  it  took  five  minutes  to  get  his  head  and 
neck  from  the  timbers  clinching  them,  and  nearly  choking  him  to 
death,  and  between  two  and  three  hours  to  get  the  timber  away 
so  as  to  free  his  leg  and  foot,  which  had  been  crushed ;  when 
released  he  was  unconscious  parf  of  the  time.  It  was  the  prov- 
ince of  the  jury,  and  the  jury  alone,  to  measure  in  dollars  and 
cents  the  amount  due  him  for  physical  and  mental  anguish  and 
suffering,  and,  unless  in  a  case  where  the  verdict  plainly  shows 
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that  the  jury  must  have  been  influenced  by  passionj  prejudice,  or 
corruption,  this  court  never  interferes  with  their  finding  as   to 
damagfes.    The  defendants  secured  an  instruction,  No.  19,  which 
is  as  follows:    *'The  court  instructs  the  jury  for  the  defendant, 
that  in  the  event  they  do  find  that  the  defendant  was  alleg^ed  in 
the  declaration,   and  that  such  neg^ligence   was  the  proximate 
cause  of  the  injury,  and  that  the  'plaintiflF's  neg:lig:ence  did  not 
contribute  to  his  injury,  and  they  find  for  the  plaintiff,  then  they 
are  the  sole  judgfes  as  to  the  amount  of  damages  sustained  by 
the  plaintiff,  and  will  determine  said  damages  from  the  testimony ; 
and  in  determining  such  damages  they  may  take  into  considera- 
tion the  amount  of  wages  earned  by  the  plaintiff,  and  the  sum 
of  money,  less  any  amount  that  the  plaintiff  can  or  may  earn 
by  the  reasonable  employment  of  his  mental  and  physical  ener- 
gies, that  would  produce  a  similar  income.     The  jury  can  only 
award  compensatory  damages,  and  are  not  authorized  to  allow 
anything  as  a  punishment  to  defendant,  or  to  allow  anything- 
except  a  reasonable  compensation  in  dollars  and  cents,  to  be  ar- 
rived at  and  made  up  from  the  testimony  in  the  case  and  from 
no  other  source."    It  will  be  seen  from  this  instruction  that  the 
jury  were  expressly  told  not  to  allow  anything  as  a  punishment 
to  the  defendant,  and,  further,  not  to  allow  anything  but  reason- 
able compensation  in  dollars  and  cents,  to  be  arrived  at  and  made 
up  from  the  testimony  in  the  case  and  from  no  other  source. 
They  were  particularly  and  explicitly  held  to  the  strictest  possi- 
ble rule  in  favor  of  the  defendant  company  on  this  subject.    Their 
verdict  must  be  accepted  as  responsive  to  this  instruction.    This 
court  has  no  scale  delicate  enough  to  weigh  physical  and  mental 
anguish.    At  best  it  is  an  extremely  difficult  task.    The  law  has 
committed  this  delicate  task  to  the  unbiased  judgment  of  the  12 
plain,  practical,  everyday  men  who  compose  the  jury,  and  it  can 
nowhere  be  more  safely  rested  than  in  the  application  of  their 
good  sense  and  honest  judgment  to  the  particular  facts  proven 
in  each  particular  case.    We  cannot  say  on  the  facts  in  this  case 
that  their  findings  is  not  warranted.    If  the  highest  order  of  legal 
ability  and  the  most  consummate  skill  in  the  presentation  of  a 
case  could  avail  to  save  a  failing  cause,  this  judgment  would  be 
reversed;  but  the  very  right  of  this  case  stands  out  in  such 
clear  relief,  it  is  so  manifest  that  substantial  justice  has  been 
done  and  that  no  other  result  could  reasonably  be  reached  on 
another  trial,  that  we  do  not  feel  warranted  in  disturbing  the 
verdict. 
Affirmed. 
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(Supreme   Court  of  Indiana,  June  6,   1906.) 
[78  N.  E.  Rep.  190.] 

Master      and     Scrvant^Negligcnce— Knowledge — Pleading.* — The 

averment  in  the  complaint  in  an  action  for  injury  to  an  employee 
from  an  asserted  defective  condition  of  the  working  place,  on  which 
negligence  was  based,  that  defendant  had  full  knowledge  of  all  the 
roatters  and  things  averred  in  the  premises,  is  sufficient,  without  a 
specific  averment  of  defendant's  knowledge  as  to  estch  particular  item. 

Same — ^Assumption  of  Risk.t — An  employee,  knowing  of  the  exist- 
ence of  a  safety  device  which  the  master  had  established  and  main- 
tained for  years,  does  not  assume  the  risk  of  the  master  permitting 
it  to  become  and  remain  out  of  order,  of  which  he  had  no  knowledge 
or  notice. 

Same — Contributory  Negligence. — Where  a  locomotive  engineer 
knew  of  a  safety  device  which  his  employe*-  had  inaintained  for  years 
on  a  side  track,  and  which,  when  in  condition,  prevented  cars  es- 
caping onto  the  main  tr^ck,  and  did  not  have  knowledge  or  m^ans 
of  knowledge  that  the  master  had  permitted  it  to  become  and  remain 
out  of  repair,  he  is  not  guilty  of  contributory  negligence,  as  matter 
of  law,  in  not  observing,  on  account  of  a  prevailin-?  storm,  increased 
care  in  approaching  the  place  to  avoid  accident  from  a  car  which, 
on  account  of  the  want  of  repair  of  the  device  and  the  storm,  had 
escaped  onto  the  main  track. 

Same — Negligence — Instructions. — An  instruction,  in  an  action  for 
injury  to  a  locomotive  engineer  from  collision  with  a  car  which  dur- 
ing a  storm  had  blown  from  a  siding  onto  the  main  track,  that  plain- 
tiff could  recover  if  the  derail  switch  was  out  of  order  to  the  knowl- 
edge of  the  railroad  company,  plaintiff  being  ignorant  thereof,  is 
erroneous,  as  impliedly  denying  the  company's  right  to  employ  any 
other  kind  of  device  than  a  derail  switch  to  prevent  cars  from  cs- 

•For  the  authorities  in  this  series  on  the  subject  of  the  sufficiency 
of  allegations  of  negligence,  see  foot-notes  appended  to  Western  Ry. 
r.  Stone  (Ala.),  19  R.  R.  R.  835,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  836; 
foot-note  appended  to  Pittsburg,  etc.,  Ry.  Co.  v.  Peck  (Ind.),  19  R. 
R.  R.  69.3,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  693;  foot-notes  appended 
to  Ellington  v.  Great  Northern  Ry.  Co.  (Minn.),  19  R.  R.  R.  174, 
42  Am.  &  Eng.  R.  Cas.,  N.  S.,  174;  Choctaw,  etc.,  Rv.  Co.  v.  Doufirhty 
(.\rk.),  18  R.  R.  R.  665,  41  Am.  &  Eng  R.  Cas.,  N.  S.,  665;  Phila- 
delphia, etc.,  R.  Co.  V.  Allen  (Md.),  18  R.  R.  R.  581,  41  Am.  &  Eng 
R.  Cas.,  N.  S.,  581. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  general 
principles  involved  in  the  doctrine  of  assumption  of  risks  by  em- 
ployees, see  foot-notes  appended  to  Central  of  Georgia  Ry.  Co.  v. 
Price  (Ga.).  19  R.  R.  R.  246,  42  Am.  &  Enf?.  R.  Cas.,  N.  S.,  246;  foot- 
note appended  to  Anderson  v.  Great  Northern  Ry.  Co.  (Minn.),  19 
R.  R.  R.  238,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  238;  Merrill  v.*  Oregon 
Short  Line  R.  Co.  (Utah).  19  R.  R.  R.  221,  42  Am.  &  EnR.  R.  Cas.,  N. 
S.,  221;  Leach  v.  Oregon  Short  Line  R.  Cd.  (Utah).  19  R.  R.  R.  212,  42 
\m.  &  EnR.  R.  Cas.,  N.  S.,  212;  Houston  &  T.  C.  R.  Co.  v.  Turner 
(Tex.),  18  R.  R.  R.  630,  41  Am.  &  Eng.  R.  Cas.,  N  S.,  630. 

For  the  authorities  in  this  series  on  the  assumption  of  risks  from 
defective  appliances  by  railroad  employees,  see  foot-notes  appended* 
to  Cole  V.  St.  Louis  Transit  Co.  (Mo.),  17  R.  R.  R.  583,  40  Am.  &  Enpr. 
R.  Cas.,  N.  S.,  583;  foot-notes  appended  to  Cincinnati,  etc.,  Ry.  Co. 
r.  Robertson  (C.  C.  A.),  17  R.  R.  R.  324,  40  Am.  &  Eng.  R.  Cas.,  N. 
S.,  324;  Denver  &  R.  G.  R.  Co.  v.  Scott  (Colo.),  17  R.  R.  R.  309,  40 
.^m.  &  Eng.  R.  Cas.,  N.  S.,  309. 
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caping  from  the  siding,  when  there  was  evidence  that,  after  the  car 
was  placed  on  the  siding,  it  was  so  locked  and  fastened  by  the  brake 
as  to  render  it  immovable  by  the  wind,  except  in  case  of  an  unusual 
and  extraordinary  storm. 

Trial — ^Ambiguous  Instruction. — An  instruction  which,  in  the  first 
part,  states  in  a  general  way  that  plaintiff  must  prove  that  his  in- 
juries resulted  from  negligence  of  defendant  in  failing  to  maintain  a 
derail  switch,  but  in  the  concluding  part  states  "the  essential  ele- 
ments to  be  proved  by  plaintiff,  in  order  that  he  may  recover,  are 
that  the  derail  switch  arrangement  was  defective,  that  plaintiff  did 
not  know  of  said  condition,  and  that  the  company  had  notice  or 
knowledge  of  the  same,  then,  in  addition,  if  you  find  the  plaintiff  was 
not  guilty  of  contributory  negligence,  he  has  made  out  his  case  and 
should  recover,"  is  at  least  ambiguous,  and  calculated  to  confuse  and 
mislead. 

Master  and  Servant — ^Assumption  of  Risk — Knowledge — ^Instruc- 
tions.— An  employee  to  recover  for  injury  from  negligence  of  the 
master,  to  show  that  he  did  not  assume  the  risk,  must  prove  want  of 
knowledge,  both  actual  and  imputed,  of  the  condition;  and  an  in- 
struction merely  that  he  must  show  thkt  he  "did  not  know  of  such 
condition,"  is  objectionable  as  limiting  his  want  of  knowledge  to 
actual  knowledge. 

Appeal  from  Circuit  Court,  La  Porte  County ;  Jno.  C.  Richter, 
Judfi^e. 

Action  by  Robert  Melrose  ag^ainst  the  Grand  Trunk  Western 
Railway  Company.  Judgment  for  plaintiff.  Defendant  appealed 
to  the  Appellate  Court,  from  whence  the  case  is  transferred 
under  Burns'  Ann.  St.  1901,  §  1337u,  to  the  Supreme  Court. 
Reversed  and  remanded. 

SamL  Parker  and  Anderson,  Du  Shane  &  Crabill,  for  ap- 
pellant. 

F.  B.  Osborn  and  Brick  &  Bates,  for  appellee. 

Hadi^ey,  J.  This  action  was  broug^ht  by  the  appellee,  Robert 
Melrose,  a  locomotive  eng^ineer,  to  recover  damagfes  for  personal 
injuries  received  by  him  while  in  the  employ  of  the  appellant. 
The  accident,  in  which  appellee  w^as  injured,  occurred  on  April 
25,  1902.  At  the  time  he  was  the  eng^ineer  in  charg^e  of  the 
engfine  which  was  drawing  a  passenger  train  from  Chicago  to 
Battle  Creek,  Mich.,  over  appellant's  railroad,  which  runs 
through  the  village  of  Haskells,  Ind.  The  train  was  due  at 
Haskells  at  10:20  p.  m.,  but  was  a  few  minutes  behind  time. 
A  violent  wind  and  rain  storm  was  prevailing  at  Haskells  at 
that  time.  The  train  passed  through  the  village  and  was  moving 
rapidly,  when,  at  a  point  about  two  miles  east  of  that  station,  it 
collided  with  an  empty  box  car  standing  on  the  track.  The 
collision  caused  the  engine  to  leave  the  track  and  fall  on  its 
side.  The  appellee  did  not  escape  from  the  engine,  but  went 
over  with  it,  was  caught  and  held  in  the  WTCckage,  and  thereby 
sustained  the  injuries  of  which  he  complains.  At  Haskells  and 
beyond  the  railroad  runs  almost  due  east  and  west.  At  the 
place  named,  on  the  north  side  of  the  main  track  appellant  has 
a  side  track  1,800  feet  long  that  connects  at  the  east  end  with 
the  main  track.    This  side  track  was  used,  among  other  things, 
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for  the  storage  of  cars.  For  three  or  four  years  prior  to  the 
middle  of  February,  1902,  this  siding^  had  a  derailing^  switch 
connecting  it,  at  the  east  end,  with  the  main  track.  At  the  time 
of  the  accident,  owin^  to  the  accumulations  of  ice  and  snow, 
rendering  the  switch  difficult  of  operation,  the  loose  rail  of  the 
derailing  device  was  spiked  up  to  the  rail  on  the  main  track  and 
the  derail  was  thereby  rendered  inoperative. 

At  some  time  shortly  before  the  accident,  an  empty  box  car 
was  run  in  on  this  siding  and  left  standing  on  the  side  track.  On 
the  day  of  the  accident  a  freig^ht  train  crew,  in  the  employ  of 
appellant,  had  occasion  to  pull  this  car  out  of  the  siding  onto  the 
main  track  in  order  to  ^et  some  cars  from  behind  it.  After 
^etting^  the  other  cars  out,  this  empty  box  car  was  "kicked''  in 
on  the  siding  and  ridden  to  its  place  by  a  brakeman  of  the  freight 
train  crew,  who  applied  the  brake  and  stopped  it  and  left  it. 
The  point  on  the  siding:  where  the  box  car  was  left  was  about 
16  inches  lower  than  the  east  end  of  the  siding  where  it  con- 
nected with  the  main  track,  and  about  400  feet  distant  therefrom. 
At  9 :50  p.  m.  of  April  25,  1902,  the  box  car  was  still  on  the  side 
track  and  the  main  track  was  clear.  At  that  time  a  freight 
train  running  east  had  passed  Haskells  Station,  and,  proceeding 
eastward,  passed  the  place  where  the  collision  occurred.  When 
appellee  arrived  with  his  train  the  storm  that  was  then  raging 
at  that  place  blew  from  a  southwest  to  a  northeasterly  direction, 
did  considerable  damage  to  buildings,  trees,  fences,  and  tele- 
graph lines  in  the  vicinity  of  Haskells,  and  was  raging  at  the 
time  of  collision.  After  the  passage  of  the  freight  above  men- 
tioned, from  some  cause,  the  box  car  alluded  to  above  was 
passed  out  of  the  siding  onto  the  main  track  and  driven  east- 
ward, and  was  overtaken  and  struck  by  appellant's  train,  which 
caused  the  accident.  Such  of  the  above  facts  as  are  relied  upon 
by  plaintiff  as  constituting  appellant's  liability,  are  stated  in  four 
different  ways,  in  so  many  paragraphs  of  complaint ;  each  para- 
graph proceeding  upon  the  theory  that  the  box  car  was  blown 
from  its  place  on  the  siding  out  on  the  main  track  and  to  the 
point  where  the  collision  occurred.  Each  paragraph  of  com- 
plaint was  held  to  be  good  on  demurrer  and  appellant  answered 
the  general  denial.  There  was  a  verdict  and  judgment  for  ap- 
pellee. The  overruling  of  the  several  demurrers  to  the  com- 
plaint and  appellant's  motion  for  a  new  trial  give  rise  to  the 
questions  presented. 

1.  The  principal  objection  urged  against  the  first  and  second 
para^aphs  is  the  want,  in  each,  of  a  sufficient  averment  that 
appellant  had  knowledge,  either  actual,  or  imputed,  that  the  box 
car  was  left  on  the  siding  unfastened  and  unguarded,  and  liable 
to  be  forced  out  on  the  main  track;  and  knowledge  that  the 
main  track  was  obstructed  with  the  box  car  before  the  arrival 
of  the  express  driven  by  the  plaintiff.  The  discussion  here 
invited  by  counsel  for  appellant,  and  which  has  heretofore  had 
extended  consideration  by  this  court,  involves  the  questions — 
whether  it  is  necessary  to  the  complaint  to  such  cases  to  allege 
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knowledge  in  the  master,  when  it  is  shown  by  averments  that 
the  asserted  defective  condition  of  the  working;  place,  and  upon 
which  the  ne^li^ence  relied  on  is  based,  was  created  by  the 
affirmative  act  or  omission  of  the  master  and  plainly  open  to 
observation?  or  whether  the  rule  requiring;  averments  of  knowl- 
ed^e  in  the  master,  applies  only  to  latent  defects  and  perils? 
For  an  elaborate  collection  of  cases  upon  these  subjects,  see 
Indiana  Oil  Co.  v,  O'Brien,  160  Ind.  271,  65  N.  E.  918,  66  N.  E. 
742;  Railroad  Co.  v.  Duel,  134  Ind.  156,  33  N.  E.  355.  These 
interesting^  questions  become  unimportant  here  because,  as  we 
view  the  first  and  second  parag^raphs,  knowledg^e  in  the  defend- 
ant is  sufficiently  alleged  to  withstand  a  demurrer.  Among  other 
thingj-s  it  is  averred  in  these  paragraphs  "that  said  side  track 
was  so  constructed  and  connected,  and  operated  with  defendant's 
main  track,  that  cars  left,  or  stored  upon  said  side  track,  would, 
when  pulled  or  pushed  by  a  locomotive  engine,  or  when  moved 
in  any  other  manner,  pass  from  said  side  track  to  and  upon  the 
main  track."  It  is  further  alleged  "that,  in  order  to  properly 
protect  the  public  in  the  use  of  its  said  railway  line  and  to  guard 
against  accidents  and  collisions  with  trains  upon  its  main  lines, 
and  to  protect  the  lives  and  limbs  of  its  employees  in  charge  of 
the  trains  operated  upon  said  railway  lines,  it  is,  and  ever  since 
defendant  has  owned  and  operated  said  railway  line  it  has  been, 
necessary  that  defendant  use  care  in  the  use  and  operation  of 
its  switches  and  side  track  aforesaid  to  prevent  collisions  of 
cars  with  trains  running  upon  its  main  track,  and  that  no  cars 
be  placed  upon  said  side  track  or  be  permitted  to  stand  thereon 
in  such  manner  that  trains  passing  upon  and  along  its  main  line 
might  collide  with  said  car,  or  in  such  a  manner  that  said  car 
might  be  pushed  or  forced  or  in  any  other  way  run  out  of  said 
side  track  to  and  upon  the  main  track  of  said  defendant  com- 
pany, and  thereby  be  permitted  to  collide  with  trains  being 
operated  upon  said  main  line;  that  on  said  date  defendant  had 
full  knowledge  of  all  the  matters  and  things  averred  in  the 
premises;  that  on  said  25th  day  of  April,  1902,  and  before  the 
time  for  the  train  and  engine,  operated  by  the  plaintiff,  was 
due  to  pass  said  station  aforesaid,  and  to  pass  over  that  part  of 
defendant's  said  main  line  east  of  Haskells  aforesaid,  the  de- 
fendant, by  its  representatives,  agents,  employees  and  servants 
in  charge  of  a  train  of  freight  cars  on  its  said  railroad,  placed 
and  caused  to  be  placed  upon  its  aforesaid  side  track  at  and 
near  the  aforesaid  station  of  Haskells,  an  empty  car,  well  know- 
ing at  the  time  that  plaintiff  was  operating  and  running  its  train 
a?  aforesaid  upon  its  main  line  and  track  as  aforesaid,  and  well 
knowing  that  if  said  car  should,  in  any  manner,  leave  or  be 
permitted  to  leave  said  side  track,  and  in  any  manner  or  way  be 
removed  or  permitted  to  be  removed,  or  pushed  or  pulled  from 
said  side  track  to  and  upon  the  main  line  of  said  defendant 
company,  that  the  said  car  would  collide  with  the  engine  and 
train  in  plaintiff's  charge,  and  that  great  loss  of  life  and  per- 
sonal injury,  would  be  the  probable  result  thereof."     It  is  also 
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shown  that  the  defendant  had  used  the  side  track  at  Haskells 
for  the  setting  and  storage  of  cars  for  more  than  a  year,  and 
had  full  knowledgfe  of  all  the  facts  in  the  premises  alleg^ed  in 
the  several  parag^raphs. 

The  general  averment  of  knowledge  is  distributive  in  its 
meaning,  and,  we  think,  fairly  relates  to  the  nature  of  the  side 
track ;  its  relation  to  the  main  track ;  the  construction,  office,  and 
operation  of  the  derailing  device;  the  spiking  and  fastening  of 
the  derail  so  it  could  not  be  used  to  prevent  the  passage  of 
cars  from  the  side  to  the  main  track;  that  the  freight  car  was 
left  on  the  side  track  unguarded,  and  that,  without  the  use  of 
the  derail,  cars  stored,  or  set  on  the  side  track,  and  left  un- 
fastened or  unguarded,  were  liable  to  be  moved  by  the  wind  or 
other  power  out  on  to  the  main  track.  The  matter  of  the  de- 
fendant's knowledge  is  further  shown  by  the  averment  that  the 
defendant  failed  to  keep  the  main  track  clear,  "well  knowing" 
at  the  time  that  the  train  in  charge  of  the  plaintiff  would  pass, 
and  "well  knowing"  that  if  any  substantial  obstruction  was 
permitted  on  the  main  track  a  serious  collision  would  occur, 
and  "with  full  knowledge  of  the  facts  alleged  in  the  premises, 
permitted  an  empty  freight  car  to  drift  out  of  the  side  track 
on  to  the  main  track."  It  is  not  necessary  that  the  defendant's 
knowledge  should  be  specifically  averred  to  each  particular  item. 
Railroad  Co.  v,  Krapf,  143  Ind.  647,  655,  36  N.  E.  901 ;  Railroad 
Co.  V.  Jones,  108  Ind.  551,  555,  9  N.  E.  476.  The  allegations 
concerning  the  defendant's  knowledge  contained  in  the ,  first 
and  second  paragraphs  of  the  complaint,  we  think,  were  suffi- 
cient to  call  for  an  answer,  and  if  indefinite  or  unsatisfactory  to 
the  defendant,  it  had  its  ample  remedy  by  motion.  No  other 
objection  to  these  paragraphs  is  pointed  out,  and  we  think  they 
were  each  clearly  good. 

2.  The  third  and  fourth  paragraphs  of  the  complaint  are 
closely  allied,  and  differ  from  the  first  and  second  in  predicating 
actionable  negligence  upon  the  defendant's  failure  to  maintain, 
in  good  repair,  a  derailing  device  previously  constructed  by  it 
on  the  east  end  of  the. side  track.  It  is  averred  that  the  pvirpose 
of  the  derail  was  as  a  safety  device  to  prevent  cars  or  trains 
from  running  from  the  side  track  to  and  upon  the  main  track, 
and  was  so  arranged  that  cars  could  not  possibly  pass  from 
the  side  track  to  the  main  track  without  some  one  in  charge 
to  operate  the  derail;  that  said  derail  was  constructed,  kept  in 
repair,  and  operated  by  the  defendant  for  many  years  as  a  part 
of  its  railroad  system,  and  known  to  and  relied  upon  by  the 
plaintiff,  but  his  duties  as  the  engineer  of  an  express  train  did 
not  require  him  to  run  his  train  into  or  over  said  side  track,  and 
he  did  not  know  or  have  the  means  of  knowing  that  said  derail 
had  been  spiked  and  fastened  and  rendered  useless,  and  he  fully 
believed  it  was  in  good  working  order.  About  two  months 
prior  to  April  25,  1902,  the  defendant  negligently  failed  to  main- 
tain the  derail  in  working  order,  and  negligently  spiked  and 
fastened  it  as  a  part  of  the  continuous  rail  of  the  side  track, 
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so  that  said  derail  could  not  be  disconnected  to  prevent  cars 
on  the  siding^  from  being:  forced  out  on  the  main  track,  and  ever 
since  said  time  the  defendant  had  neg^ligently  suffered  the  derail 
to  remain  out  of  repair  and  out  of  use,  and  in  a  condition  to 
permit  cars  to  run  from  the  side  track  on  to  the  main  track; 
that  before  the  time  the  train  operated  by  the  plaintiff  was  due 
to  pass  Haskells,  the  defendant  caused  to  be  run  in  from  the 
main  track  on  to  the  side  track  an  empty  freig^ht  car,  and  negfli- 
g^ently  left  the   freight  car  standing  upon  the  side   track  un- 
fastened, "well  knowing:  at  the  time  that  the  aforesaid  derail 
switch   arrangement   had   been   spiked   and   fastened,"   thereby 
rendering  the  switch  in  a  condition  that  cars  could  run  out  of 
the  siding  on  to  the  main  track ;  and  negligently  failed  to  fasten, 
or  in  any  manner  to  secure  said  freight  car  so  as  to  prevent  its 
leaving  the  side  track  and  running  out  upon  the  main  track, 
and  that  the  defendant  had  full  knowledge  of  all  the  matters 
averred  in  the  paragraph.    In  addition  to  the  allegations  of  the 
tiiird,  it  is  averred  in  the  fourth  paragraph  that  the  defendant 
negligently  left  the  freight  car  standing  upon  the  siding,  "well 
knowing  at  the  time  that  the  derail  had  been  spiked  and  fastened, 
and  was  not  in  working  order  and  the  side  track  so  connected 
with  the  main  track  that  cars  could  pass  from  the  side  to  the 
main  track,  and  negligently  failed  to  fasten,  or  in  any  manner 
tc  secure  said  car  so  as  to  prevent  it  from  leaving  the  side  track 
and  negligently  failed  to  repair  the  derail  and  put  the  same  in 
working  order  so  as  to  prevent  the  wind,  or  other  power,  from 
forcing  said  car  out  upon  the  main  track.     The  defendant,  at 
said  time,  had   full  knowledge  of    all  the  matters,  and   things 
averred  in  this  paragraph  of  complaint." 

We  are  unable  to  see  how  the  general  rule  asserted  by  appel- 
lant's counsel  can  help  the  client  in  this  case,  namely,  that  the 
master  is  not  bound  to  furnish  the  servant  with  the  newest  and 
best  safety  devices,  nor  any  particular  kind,  but  that  the  mas- 
ter's duty  is  fulfilled  when  he  furnishes  a  reasonably  safe  place 
to  work,  and  employs  such  appliances  as  are  reasonably  safe 
for  the  work  designed.  As  respects  the  assumption  of  the  risk, 
the  question  here  is  not  whether  the  defendant  was  bound  to 
put  in,  and  keep  in  repair,  the  derails  to  keep  stored  and  de- 
tached cars  from  being  fortuitously  forced  out  on  to  the  main 
track.  The  fact  is  that  the  defendant  did  put  them  in,  ^nd  had 
maintained  them  as  a  safety  device  for  many  years  before  the 
plaintiff's  injury.  The  question  presented,  therefore,  is,  can  the 
company,  after  having  adopted  and  successfully  used  the  de- 
rails for  a  long  period,  permit  them  to  get  and  remain  out  of 
working  order,  for  an  unreasonable  length  of  time,  or  remove 
or  destroy  the  device  altogether,  without  substituting  other  effi- 
cient means  of  escaping  the  same  peril,  and  be  unanswerable  to 
an  engineer  injured  by  the  absence  of  the  derail,  who  had 
knowledge  of  the  device,  and  who  was  relying,  and  had  the 
right  to  rely,  upon  its  being  in  working  order,  at  the  time  of 
his  injury.    The  law  did  not  require  the  company  to  put  in  the 
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derails,  but  it  did  require  it  to  employ  such  means  at  that,  and 
all  other  sidings,  as  would  make  the  operation  of  the  railroad 
reasonably  safe  agfainst  derelict  cars  escaping:  from  the  sidinf^ 
to  the  main  track.  The  means  was  a  matter  of  cJioice,  within 
the  limits  of  reasonable  safety,  but  when  the  company  elected 
to  put  in  derails  as  its  chosen  safety  device  agfainst  such  dan- 
gers, it  was,  while  it  pretended  to  maintain  that  system,  as  much 
duty  bound  to  keep  the  derails  in  proper  working:  order  as  it 
was  to  keep  any  other  part  of  its  track,  or  appliances,  in  proper 
condition.  A  workman  gfoing:  into  the  employ  of  a  railroad 
company  is  bound  to  take  notice  of  all  the  apparent  situations, 
conditions,  and  appliances,  in  ways,  and  working:  places,  that 
have  been  provided  by  the  company  and  is  required  to  assume 
the  risk  of  all  the  usual  dang;ers  that  are  incident  to  such  places 
and  conditions  in  conducting:  the  business  of  the  railroad.  And 
when  such  conditions  and  appliances  have  been  employed  by 
the  company  for  many  years,  as  alleg:ed,  and  the  workman  has 
taken  notice  thereof,  and  shaped  his  conduct  with  respect  to 
care,  in  accordance  therewith,  it  would  be  unreasonable  and 
unjust  to  permit  the  company  to  make  a  chang:e,  or  permit  the 
same  to  become  and  remain  out  of  working:  order,  and  thus 
increase  the  hazard  of  the  employment,  without  notice  to  those 
exposed,  and  it  will  not,  therefore,  do  to  say  that  an  employee 
injured  bv  such  new  and  unknown  peril  had  assumed  the  risk. 
Hunt  V.  Kane,  100  Fed.  256,  40  C.  C.  A.  372 ;  Bender  v.  St.  C, 
etc.,  R.  Co.,  137  Mo.  240,  250,  37  S.  W.  132;  Sherman  v. 
Chicagro,  etc.,  Ry.  Co..  34  Minn.  259,  25  N.  W.  593.  Both  the 
third  and  fourth  parag:raphs  of  complaint  show  that  the  plaintiff 
knew  of  the  derailing:  device  and  that,  when  in  working:  order, 
no  car  could  pass  to  the  main  track  from  the  siding:  without 
being:  accompanied  by  some  one  to  set  and  adjust  the  derail; 
that  the  plaintiff  passed  the  point  in  the  nig:ht,  had  never  used 
the  siding:,  and  had  no  knowledg:e,  or  means  of  knowledgfe,  that 
the  device  was  not  in  working:  order,  or  that  the  company  had 
abandoned  it.  Under  such  facts  it  cannot  be  said,  as  matter  of 
law,  that  the  plaintiff,  even  thoug:h  he  approached  the  place  in 
the  face  of  a  violent  storm,  took  upon  himself  the  risk  of  an 
unfastened  car  being:  driven  by  the  wind  from  the  siding:  to  the 
main  track,  or  that  he  was  g^uilty  of  contributory  neg:lig:ence 
for  not  observing:,  on  account  of  the  storm,  increased  care  to 
avoid  accident  from  such  escaped  car.  The  demurrer  to  each 
the  third  and  fourth  parag:raphs  of  the  complaint  was  properly 
overruled. 

3.  It  is  earnestly  contended  that  the  first  and  second  instruc- 
tions g:iven  by  the  court  upon  the  request  of  the  plaintiff  were 
erroneous  and  harmful  to  appellant.  In  the  first  the  court  called 
attention  to  the  plaintiff's  theory  of  the  case,  and  in  the  second 
to  the  essential  elements  the  plaintiff  should  establish  to  entitle 
him  to  recover,  both  of  which,  in  substance,  follow :  First.  The 
plaintiff  sues  for  damag:es  for  injuries  which  he  claims  were 
caused  by  reason  of  the  neg:lig:ent  failure  of  the  company  properly 
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to  maintain  a  derail  switch  arrangement,  by  reason  of  which 
ne^lig^ence  an  empty  box  car  was  permitted  to  blow  out  on  the 
main   track  and   cause  the   injury.     Second.  The  plaintiff  has 
the  burden  of  proving;  all  material  alleviations  of  his  complaint. 
To  recover  he  must  prove  that,  when  injured,  he  was  in  the 
employ  of  the  company,  and  that  the  injury  was  the  result  of 
the  neg^ligfence  of  the  defendant,  in  its  failure  properly  to  main- 
tain the  derail  switch  arrangfement,  and  in  allowing-  an  empty 
box  car  to  be  upon  its  main  track  and  cause  the  collision.    "The 
essential  elements  to  be  proven  by  the  plaintiff  in  order  that 
he  may  recover  are,  that  he  shall  establish  to  your  satisfaction 
that  the  said  derail  switch  arrangement  was  defective,  or  not  in 
working  order;  that  the  plaintiff  did  not  know  of  said  condi- 
tion, and  that  the  company  had  notice  or  knowledge  of  the  same, 
or  that  the  nonworking  condition  of  the  derail  had  existed  for 
such  a  period  of  time  prior  to  the  injury  that  in  your  judg- 
ment the  company  ought  to  have  known  of  it.    Then  in  addition 
if  you  find  that  the  plaintiff  himself  was  not  guilty  of  negligence 
contributing  to  the  injury,  he  has  made  out  his  case  and  should 
recover."    In  other  words,  the  jury  is  informed  that  the  plaintiff 
has  made  out  his  case  and  should  recover  if  he  has  satisfactorily 
established  three  things:    (1)  That  the  derail  switch  was  de- 
fective, or  not  in  working  order;    (2)  that  the  plaintiff  did  not 
know  of  the  condition;    (3)  that  the  defendant  did  know,  or 
ought  to  have  known  it. 

We  do  not  see  how  the  last  instniction  can  be  sustained.  It 
implies  the  absolute  duty  of  the  railroad  company  to  maintain 
the  derail  in  working  order.  It  impliedly  denies  the  right  of  the 
company  to  employ  any  other  kind  of  device,  however  efficient, 
and  approved  by  railroading  experts,  to  prevent  cars  from  being 
blown  out  of  the  siding.  It  implies  that  the  failure  to  keep  the 
derail  in  working  order  was  conclusive  evidence  of  the  com- 
pany's negligence.  It  is  entirely  too  narrow.  In  effect  it  takes 
the  question  of  defendant's  negligence  from  the  jury.  There 
was  evidence  tending  to  show  that  the  box  car,  after  being 
placed  on  the  side  track,  was  so  locked  and  fastened  by  the  brake 
as  to  render  it  immovable  by  the  wind,  except  by  an  unusual 
and  extraordinary  wind  storm.  Under  this  evidence — assuming 
that  the  derail  was  out  of  working  order — ^the  company  was 
entitled,  on  the  subject  of  its  negligence,  to  submit  to  the  jury 
the  question,  whether  the  manner  in  which  the  box  car  was 
fastened  and  secured  on  the  side  track  was  such  reasonable 
precaution  against  the  car  being  forced  out  of  the  siding  by  the 
wind,  as  would  amount  to  ordinary  care  under  all  the  facts  and 
circumstances  existing  at  that  particular  siding.  The  master 
owes  to  his  servant  ordinary  care  to  provide  a  reasonably  safe 
working  place.  But,  as  a  rule,  he  is  not  required  to  adopt  any 
particular  mode  of  construction,  kind  of  device,  or  appliance,  to 
be  in  the  exercise  of  ordinarv  care.  The  test  generally  is,  not 
whether  this  or  that  kind  of  means  have  been  adopted,  but 
whether,  with  the  method  of  construction,  or  particular  device 
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or  appliance  employed,  the  place,  under  all  the  circumstances 
of  the  case,  is  reasonably  safe  for  a  performance  of  the  duties 
of  the  employment.  Wabash,  etc.,  R.  Co.  v.  Ray,  152  Ind.  392, 
398,  51  N.  E.  920;  Railroad  Co.  v.  DriscoU,  176  111.  330,  52 
N.  E.  921 ;  Kern  v.  De  Castro,  etc.,  Co.,  125  N.  Y.  50,  25  N.  E. 
1071 :  Bohn  v.  Railroad  Co.,  106  Mo.  429,  17  S.  W.  580 ;  Hewitt 
V.  Flint,  etc.,  R.  Co.,  67  Mich.  61,  34  N.  W.  659;  Norfolk,  etc., 
R.  Co.  z/.  Cromer,  101  Va.  667,  44  S.  E.  898 ;  Labatt,  Master  & 
Servant,  vol.  1,  §  35;  3  Elliott's  R.  R.  §  1272;  Sheets  v.  Rail- 
road Co.,  139  Ind.  682,  689,  39  N.  E.  154.  It  is  not  negligent 
per  se  to  fail  to  maintain  a  derailing  device.  Norfolk,  etc.,  R. 
Co.  y,  Cromer,  101  Va.  667,  44  S.  E.  898.  It  is  not  always 
negrliRence  to  fail  to  provide  a  side  track  with  stop  blocks. 
Hewitt  V.  Flint,  etc.,  R.  Co.,  67  Mich.  61,  34  N.  W.  659.  It  is 
also  essentially  necessary,  in  such  cases,  that  the  plaintiff  prove 
that  the  injuries  complained  of  resulted  proximately  from  the 
alleged  neg:li^ence  of  the  defendant.  Railroad  Co.  v,  Young^, 
146  Ind.  374,  376,  45  N.  E.  479,  and  cases  cited.  In  the  former 
part  of  the  instruction  the  court  directed,  in  a  g^eneral  way,  that 
the  plaintiff  must  prove  that  his  injuries  resulted  from  the 
ne^lig^ence  of  the  railroad  company  in  failinf^  to  maintain  the 
derail,  but  this  element  of  the  case  is  wholly  omitted  from  that 
part  of  the  instruction  in  which  the  court  undertakes  to  sum  up 
the  particular  facts  that  will  entitle  the  plaintiff  to  recover.  The 
lan^ag^e  is:  "The  essential  elements  necessary  to  be  proven  by 
the  plaintiff,  in  order  that  he  may  recover  are,  *  *  ♦  then, 
in  addition,  if  you  find  that  the  plaintiff  himself  was  not  guilty 
of  negfligfence  contributing  to  the  injury,  he  has  made  out  his 
case  and  should  recover."  The  very  best  that  may  be  said  of 
the  instruction  in  this  particular  is  that  it  is  ambiguous  and 
calculated  to  confuse  and  mislead  the  jury. 

Another  objection  to  the  instruction,  equally  fatal,  is  found  in 
the  second  essential  element  enumerated,  namely,  the  limitation 
of  the  plaintiff's  knowledge,  to  actual  knowledge.  The  words  of 
the  court  are:  "That  the  plaintiff  did  not  know  of  such  con- 
dition." So  far  as  the  question  related  to  the  plaintiff's  con- 
tributory negligence  the  fact  of  his  knowledge,  actual  or 
contributory,  was  matter  ot  defense,  and  not  necessary  to  the 
plaintiff's  right  of  action,  but  as  showing  his  right  to  recover, 
and  that  he  did  not  take  upon  himself  the  risk  of  the  impaired 
derails,  as  a  peril  ordinarily  incident  to  the  employment,  or  as 
one  so  apparent,  and  so  long  existing  that  he  should  have  known 
ic  by  the  exercise*  of  ordinary  care,  and  held  to  have  assumed 
it  by  continuing  in  the  service,  the  want  of  knowledge  both 
actual  and  imputed  became  material  facts  for  him  to  establish, 
to  warrant  a  recovery.  Indianapolis,  etc.,  Co.  v.  Foreman,  162 
Ind.  85,  101,  69  N.  E.  669,  102  Am.  St.  Rep.  185,  and  cases 
cited;  Indiana,  etc..  Oil  Co.  v,  O'Brien,  160  Ind.  266,  270,  65 
K.  E.  918,  66  N.  E.  742,  and  cases  collated;  Pennsylvania  Co. 
r.  Ebaugh,  152  Ind.  531,  534,  53  N.  E.  763;  Chicago,  etc.,  R. 
Co.  V.  Glover,  154  Ind.  584,  586,  587;  57  N.  E.  244;  Wood, 
Master  and  Servant,  §  422. 
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For  error  of  the  court  in  Riving;  instruction  No.  2  the  judge- 
ment must  be  reversed.  Numerous  other  questions  are  pre- 
sented, relating  to  the  admission  and  exclusion  of  evidence,  but 
ar.  such  questions  are  not  likely  to  arise  again  upon  a  retrial  of 
the  case,  we  omit  their  consideration. 

Judgment  reversed,  and  cause  remanded,  .with  instructions  to 
grant  the  appellant  a  new  trial. 


St.  Louis  &  S.  F.  R.  Co.  v.  Hill. 

(Supreme  Court  of  Arkansas,  May  14,  1906.) 
[94  S.  W.  Rep.  914.] 

Master  and  Servant — Death  of  Servant — ^Railroads.* — A  raifroad 
company  was  liable  for  the  death  of  an  engineer,  killed  in  a  wreck 
by  the  giving  way  of  a  bridge  after  the  derailment  0;f  the  train  from 
another  cause,  only  in  case  the  bridge  was  so  defective  as  not  to  be 
reasonably  sufficient  to  support  the  train  if  it  had  remained  upon  the 
track. 

Same — Negligence  of  Master — Presumption  from  Injury.f — ^There 
is  no  presumption  that  a  railroad  company  has  been  guilty  of  neg- 
ligence arising  from  the  fact  that  a  wreck  hsts  occurred  and  an  em- 
ployee has  been  injured. 

Appeal  from  Circuit  Court,  Crawford  County;  Jeptha  H. 
Evans,  Judg^e. 

Action  by  Z.  T.  Hill,  administrator  of  Wallace  H.  Hill,  against 
the  St.  Louis  &  San  Francisco  Railroad  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

L.  F.  Parker  and  B,  R.  Davidson,  for  appellant. 
Sam  Chew  and  Brizzolara  &  Fitzhu^h,  for  appellee. 

Battle,  J.  Wallace  H.  Hill  was  a  brakeman  on  the  cars  of 
the  St.  Louis  &  San  Francisco  Railroad  Company,  ai\d  was 
killed  on  the  9th  day  of  September,  1903,  while  engaged  in  that 
capacity.  Z.  T.  Hill,  his  father,  was  appointed  his  administrator, 
As  such  administrator  he  brought  this  action  against  the  railroad 
company  for  damages  sustained  by  him  as  the  next  kin  of  the 

♦For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  due  from  a  railroad  as  an  employer,  see  foot-notes  appended  to 
Choctaw,  O.  &  G.  Ry.  Co.  v.  Doughty  (Ark.),  18  R.  R.  R.  665,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  665;  foot-notes  appended  to  Houston  &  T.  C. 
R.  Co.  V.  Turner  (Tex.),  18  R.  R.  R.  630,  41  Am.  &  Eng.  R.  Cas.,  N. 
S.,  630;  foot-notes  appended  to  Meehan  v.  Great  Northern  Ry.  Co. 
(N.  Dak.),  18  R.  R.  R.  34,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  34;  foot- 
notes appended  to  Sanders  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  18 
R.  R.  R.  7,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  7. 

tSee  foot-notes  appended  to  Choctaw,  O.  &  G.  Ry.  Co.  v.  Doughty 
(Ark.),  18  R.  R.  R.  665,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  665;  Looney 
V.  MctropoliUn  R.  Co.,  etc.  (U.  S.),  18  R,  R.  R,  617,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  617. 
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deceased.  He  alleg^ed  in  his  complaint  that  W.  H.  Hill  was  a 
brakeman  on  a  train  of  the  defendant,  and  while  he  was  on  the 
train  and  it  was  running  on  a  certain  bridge  of  the  railroad  com- 
pany the  bridge  fi:ave  way,  and  wrecked  the  train,  and  inflicted 
upon  Hill,  the  brakeman,  injuries  which  caused  his  death;  and 
that  the  bridge  was  unsafe,  and  fell  down  and  caused  the  injury 
complained  of,  because  the  defendant  carelessly  and  negligently 
allowed  the  waters  passing  under  it  to  undermine  the  sills  upon 
which  the  bents  supporting  it  rested. 

The  defendant  denied  the  allegations  of  the  complaint.  A 
jury  was  impaneled  to  try  the  issues,  and  upon  a  trial  returned 
a  verdict  in  favor  of  the  plaintiff  for  $1,250. 

The  bridge  mentioned  in  the  complaint  was  over  a  stream 
known  as  Crowder  creek  and  was  a  part  of  the  railroad  of  the 
defendant.  In  September,  1903,  a  freight  train  of  the  company 
was  derailed,  and  while  it  was  off  the  track  it  ran  on  the  bridge, 
and  caused  it  to  fall,  and  wreck  the  train.  W.  H.  Hill,  a  brake- 
man,  then  in  the  service  of  the  company,  was  killed  in  the 
wreck.  Before  and  about  the  time  of  the  accident,  the  bridge 
was  out  of  line.  A  cavity  about  four  inches  deep  and  seven  or 
eight  inches  wide  was  washed  under  one  of  its  sills.  Two  of 
its  bents  had  slipped,  one  about  6  inches  and  the  other  about  12 
inches,  and  both  appeared  to  be  "leaning  down  the  creek."  The 
track,  being  out  of  line,  had  been  taken  up,  aligned,  and  respiked. 
which  did  not  affect  the  security  of  the  bridge,  as  trains  heavier 
than  the  one  derailed  had  thereafter  passed  over  it  in  safety. 
There  was  nothing  to  indicate  that  it  would  have  fallen  if  the 
cars  had  remained  on  the  track.  Witnesses  differ  as  to  where 
the  train  first  left  the  track.  Some  locate  it  about  ISO  feet  west 
of  the  bridge,  and  another  at  the  west  edge  of  the  creek,  which 
we  understand  to  be  on  the  bridge.  There  was  evidence  tending 
to  prove  that  the  derailment  was  caused  by  the  rapid  backward 
movement  of  the  train. 

The  court,  over  the  objections  of  the  defendant,  instructed  the 
jury  in  part  as  follows : 

"(8)  If  the  bridge  under  the  track  at  the  place  where  the 
wreck  occurred  in  its  supports  was  in  a  defective  and  unsafe 
condition  for  the  passage  of  trains,  and  defendant  knew  this, 
or  by  the  exercise  of  ordinary  care  on  its  part  ought  to  have 
known  it,  and  such  defective  and  dangerous  condition  of  the 
bridge  as  to  its  support  if  such  condition  existed  caused  the 
wreck  and  the  wreck  produced  injury  to,  and  the  death  of, 
W.  H.  Hill,  then  defendant  is  liable  for  such  injury  and  death, 
unless  W.  H.  Hill  knew  or  bv  the  exercise  of  ordinary  care  on 
his  part  ought  necessarily  to  have  known  of  such  defective  and 
unsafe  condition  if  there  was  such  defective  and  unsafe  con- 
dition." 

"(9)  If  the  condition  of  the  bridge  over  Crowder  creek  as  to 
its  support  was  in  a  defective  and  unsafe  condition,  and  yet  the 
wreck  would  have  occurred  notwithstanding  such  defective  and 
unsafe  condition  then  the  giving  away  of  the  bridge  if  it  did 
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For  error  of  the  court  in  giving  instruction  No.  2  the  judg- 
ment must  be  reversed.  Numerous  other  questions  are  pre- 
sented, relating^  to  the  admission  and  exclusion  of  evidence,  but 
ar.  such  questions  are  not  likely  to  arise  ag^ain  upon  a  retrial  of 
the  case,  we  omit  their  consideration. 

Judgment  reversed,  and  cause  remanded,  .with  instructions  to 
grant  the  appellant  a  new  trial. 


St.  Louis  &  S.  F.  R.  Co.  v.  Hill. 

(Supreme  Court  of  Arkansas,  May  14,  1906.) 
[94  S.  W.  Rep.  914.] 

Master  and  Servant — Death  of  Servant — Railroads.* — A  raifroad 
company  was  liable  for  the  death  of  an  engineer,  killed  in  a  wreck 
by  the  giving  way  of  a  bridge  after  the  derailment  of  the  train  from 
another  cause,  only  in  case  the  bridge  was  so  defective  as  not  to  be 
reasonably  sufficient  to  support  the  train  if  it  had  remained  upon  the 
track. 

Same — Negligence  of  Master — ^Presumption  from  Injury.f — There 
is  no  presumption  that  a  railroad  company  has  been  guilty  of  neg- 
ligence arising  from  the  fact  that  a  wreck  hs^s  occurred  and  an  em- 
ployee has  been  injured. 

Appeal  from  Circuit  Court,  Crawford  County;  Jeptha  H. 
Evans,  Judg^e. 

Action  by  Z.  T.  Hill,  administrator  of  Wallace  H.  Hill,  against 
the  St.  Louis  &  San  Francisco  Railroad  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

L.  F,  Parker  and  S.  R.  Davidson,  for  appellant. 
Sam  Chew  and  Brizzolara  &  Fitzhuf^h,  for  appellee. 

Battle,  J.  Wallace  H.  Hill  was  a  brakeman  on  the  cars  of 
the  St.  Louis  &  San  Francisco  Railroad  Company,  and  was 
killed  on  the  9th  day  of  September,  1903,  while  engaged  in  that 
capacity.  Z.  T.  Hill,  his  father,  was  appointed  his  administrator, 
As  such  administrator  he  brought  this  action  against  the  railroad 
company  for  damages  sustained  by  him  as  the  next  kin  of  the 

*For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  due  from  a  railroad  as  an  employer,  see  foot-notes  appended  to 
Choctaw.  O.  &  G.  Ry.  Co.  v.  Doughty  (Ark.),  18  R.  R.  R.  665,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  665;  foot-notes  appended  to  Houston  &  T.  C. 
R.  Co.  V.  Turner  (Tex.),  18  R.  R.  R.  630,  41  Am.  &  Eng.  R.  Cas.,  N. 
S.,  630;  foot-notes  appended  to  Meehan  v.  Great  Northern  Ry.  Co. 
(N.  Dak.),  18  R.  R.  R.  34,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  34;  foot- 
notes appended  to  Sanders  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  18 
R.  R.  R.  7,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  7. 

tSee  foot-notes  appended  to  Choctaw,  O.  &  G.  Ry.  Co.  v.  Doughty 
(Ark.),  18  R.  R.  R.  665,  41  Am.  &  Eng.  R.  Cas.,  N.  S..  665;  Looncy 
V,  Metropolitan  R.  Co.,  etc.  (U.  S.),  18  R.  R.  R.  617,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  017. 
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deceased.  He  alleged  in  his  complaint  that  W.  H.  Hill  was  a 
brakeman  on  a  train  of  the  defendant,  and  while  he  was  on  the 
train  and  it  was  running  on  a  certain  bridgfe  of  the  railroad  com- 
pany the  bridg:e  fi:ave  way,  and  wrecked  the  train,  and  inflicted 
upon  Hill,  the  brakeman,  injuries  which  caused  his  death;  and 
that  the  bridfi:e  was  unsafe,  and  fell  down  and  caused  the  injury 
complained  of,  because  the  defendant  carelessly  and  ntfrWfrentXy 
allowed  the  waters  passing  under  it  to  undermine  the  sills  upon 
which  the  bents  supporting  it  rested. 

The  defendant  denied  the  alle^tions  of  the  complaint.  A 
jury  was  impaneled  to  try  the  issues,  and  upon  a  trial  returned 
a  verdict  in  favor  of  the  plaintiff  for  $1,250. 

The  bridge  mentioned  in  the  complaint  was  over  a  stream 
known  as  Crowder  creek  and  was  a  part  of  the  railroad  of  the 
defendant.  In  September,  1903,  a  freight  train  of  the  company 
was  derailed,  and  while  it  was  off  the  track  it  ran  on  the  bridg^e. 
and  caused  it  to  fall,  and  wreck  the  train.  W.  H.  Hill,  a  brake- 
man,  then  in  the  service  of  the  company,  was  killed  in  the 
wreck.  Before  and  about  the  time  of  the  accident,  the  bridgfe 
was  out  of  line.  A  cavity  about  four  inches  deep  and  seven  or 
eig^ht  inches  wide  was  washed  under  one  of  its  sills.  Two  of 
its  bents  had  slipped,  one  about  6  inches  and  the  other  about  12 
inches,  and  both  appeared  to  be  "leaning  down  the  creek."  The 
track,  bein^  out  of  line,  had  been  taken  up,  aligned,  and  respiked. 
which  did  not  affect  the  security  of  the  bridg:e,  as  trains  heavier 
than  the  one  derailed  had  thereafter  passed  over  it  in  safety. 
There  was  nothing^  to  indicate  that  it  would  have  fallen  if  the 
cars  had  remained  on  the  track.  Witnesses  differ  as  to  where 
the  train  first  left  the  track.  Some  locate  it  about  150  feet  west 
of  the  bridfire,  and  another  at  the  west  ed^e  of  the  creek,  which 
we  understand  to  be  on  the  bridgfe.  There  was  evidence  tendin/gf 
to  prove  that  the  derailment  was  caused  by  the  rapid  backward 
movement  of  the  train. 

The  court,  over  the  objections  of  the  defendant,  instructed  the 
jury  in  part  as  follows : 

"(8)  If  the  bridg^e  under  the  track  at  the  place  where  the 
wreck  occurred  in  its  supports  was  in  a  defective  and  unsafe 
condition  for  the  passage  of  trains,  and  defendant  knew  this, 
or  bv  the  exercise  of  ordinary  care  on  its  part  oug:ht  to  have 
known  it,  and  such  defective  and  dangerous  condition  of  the 
bridge  as  to  its  support  if  such  condition  existed  caused  the 
wreck  and  the  wreck  produced  injury  to,  and  the  death  of. 
W.  H.  Hill,  then  defendant  is  liable  for  such  injury  and  death, 
unless  W.  H.  Hill  knew  or  bv  the  exercise  of  ordinary  care  on 
his  part  ought  necessarily  to  have  known  of  such  defective  and 
unsafe  condition  if  there  was  such  defective  and  unsafe  con- 
dition." 

"(9)  If  the  condition  of  the  bridge  over  Crowder  creek  as  to 
its  support  was  in  a  defective  and  unsafe  condition,  and  yet  the 
wreck  would  have  occurred  notwithstanding  such  defective  and 
unsafe  condition  then  the  giving  away  of  the  bridge  if  it  did 
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^ve  way,  and  consequent  wreck  of  the  train  if  the  grivin^  way 
of  the  bridg^e  caused  a  wreck,  cannot  in  law  be  said  to  have 
caused  the  injury  and  death  of  Hill.  But  if  the  bridg^e,  as  to  its 
support,  was  in  a  defective  and  unsafe  condition,  and  the  tender 
went  off  the  track  before  reaching:  the  bridgfe,  and  the  wreck 
occurred  by  reason  of  said  defective  and  unsafe  condition  of  the 
bridg^e  in  its  supports  and  of  the  tender  being:  off  the  tr^ck,  but 
would  not  have  occurred  but  for  such  unsafe  and  defective 
condition  of  the  bridg^e  as  to  its  support  aforesaid,  then  such 
defective  and  unsafe  condition  of  the  bridg^e  in  its  support  is  in 
law  an  efficient  proximate  cause  of  the  wreck  and  of  the  con- 
sequent injury  and  death  of  Hill  if  injury  and  death  ensued 
to  him  by  reason  of  said  wreck." 

The  defendant  asked  the  court  to  instruct  the  jury  in  part  as 
follows : 

"(6)  If  you  find  from  the  evidence  that  the  bridgfe  was  suffi- 
cient to  support  trains  running:  upon  the  track,  or  steel  rails, 
but  was  not  sufficient  to  support  a  train  which  was  running:,  and 
off  the  track  or  steel  rails,  and  that  this  train  or  a  portion  of 
ir  was  off  the  track  when  it  came  upon  the  bridg:e,  and  that  the 
fact  that  it  was  off  the  track  caused  the  bridg:e  to  g:ive  way, 
you  should  find  for  defendant." 

And  the  court  refused  to  g:ive  it  as  asked,  but  modified  it, 
over  the  objections  of  the  defendant,  and  grave  it  as  follows : 

"(6,  modified)  If  you  find  from  the  evidence  that  the  bridgfe 
was  sufficient  to  support  trains  running:  upon  the  track,  or  steel 
rails,  but  was  not  sufficient  to  support  a  train  which  was  run- 
ning^, and  off  the  track  or  steel  rails,  and  that  this  train  or  a 
portion  of  it  was  off  the  track  when  it  came  upon  the  bridg:e, 
and  that  the  fact  that  it  was  off  the  track  (alone)  caused  the 
bridg:e  to  g:ive  way,  you  should  find  for  defendant." 

And  refused  to  instruct  the  jury  at  the  request  of  the  defend- 
ant, as  follows : 

"I  charg:e  you  that  there  is  no  presumption  that  the  company 
has  been  gfuilty  of  any  neg:lig:ence  arising:  from  the  fact  that  a 
wreck  has  occurred  and  an  employee  has  been  injured." 

Instruction  9  g:iven  to  the  jury  over  the  objection  of  the  de- 
fendant, is  obviously  wrong:.  It  clearly  implies,  when  read  in 
connection  with  instruction  numbered  8,  g:iven  by  the  court  over 
the  objection  of  the  defendant,  and  instruction  numbered  6  as 
modified,  that  althoug:h  the  train  would  have  been  liable  for 
damag:es  if  the  bridg:e  was  not  sufficient  to  sustain  the  train  in 
safety  when  it  was  derailed,  in  other  words,  would  have  been 
liable  for  damag:es  if  the  bridg:e  had  not  been  sufficient  to  sustain 
the  train  while  running:  off  the  track  over  it.  The  court  refused 
to  instruct  the  jury  to  find  for  the  defendant  if  they  found  from 
the  evidence  that  the  bridg:e  was  sufficient  to  support  trains 
running:  upon  the  track,  and  that  the  derailment  of  the  train 
caused  the  bridg:e  to  g-ive  way,  but  amended  it  so  as  to  conform 
it  to  instruction  numbered  9,  and  g:ave  it  as  amended.  These 
two  instructions  as  g:iven  were  at  least  misleading:.     A  railroad 
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company  owes  to  its  employees  the  duty  to  use  reasonable  or 
ordinary  care  and  diligence  in  the  construction  and  maintenance 
of  its  bridg^es  solely  for  the  uses  or  purposes  for  which  they 
are  constructed.  They  must  be  reasonably  sufficient  for  the 
purposes  intended.  Koontz  z\  Chicag^o.  Rock  Island  &  Pacific 
Ry.  Co.,  65  Iowa  224,  21  N.  W.  577,  54  Am.  Rep.  5 ;  Bowen  v. 
Chicago,  Burlington  &  Kansas  City  Ry.  Co.,  95  Mo.  268,  8  S. 
W.  230;  Illick  v.  Flint  &  P.  M.  R.  Co.  (Mich.)  35  N.  W.  708; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Daniels  (Tex.  Civ.  App.)  20 
S.  W.  955 :  20  Am.  &  En^.  Enc.  of  Law  (2d  Ed.)  pp.  67,  61,  and 
cases  cited;  4  Thompson  on  Nefi:lig:ence.  §§  4311,  4251.  The 
bridge  in  question  was  constructed  solely  for  the  passaf^e  of 
defendant's  trains  on  the  track  over  Crowder  creek.  There  was 
evidence  tending:  to  prove  that  it  was  sufficient  for  that  purpose. 
There  is  no  evidence  to  show,  and  plaintiff  does  not  contend, 
that  the  derailment  of  the  train  was  owingf  to  defects  in  the 
bridfi^e.  That  bein^  true  the  derailment  did  not  prove  that  the 
defendant  was  nefiflig:ent  in  the  construction  or  maintenance 
of  the  same. 

The  court  erred  in  g^ivin^  instruction  numbered  9  and  mod- 
ified instruction  numbered  6. 

The  court  should  have  instructed  the  jury,  at  the  request  of 
the  defendant  as  follows:  "I  charge  you  that  there  is  no 
presumption  that  the  company  has  been  ^ilty  of  any  neg^li^ence 
arising  from  the  fact  that  a  wreck  has  occurred  and  an  employee 
has  been  injured."  In  the  absence  of  a  statute  providing:  that  as 
between  master  and  servant,  the  occurrence  of  an  accident  shall 
be  prima  facie  evidence  of  neg^lifjence,  there  can  be  no  pre- 
sumption of  neg^lieence  in  such  case ;  for  "a  rudimental  principle 
of  law  and  logfic  is  that  wrone:  is  not  to  be  presumed."  Railway 
V,  Harper,  44  Ark.  527-529 ;  Rv.  z\  Games.  46  Ark.  555 ;  Railwav 
i\  Rice,  51  Ark.  467-479,  11  S.  W.  699;  Patton  z\  Railway,  179 
U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  361. 

Reverse,  and  remand  for  a  new  trial. 

Hill,  C.  J.,  bein^  disqualified,  did  not  participate. 


Anderson  i\  Northern  Pac.  Rv.  Co.  ct  al, 

(Supreme  Court  of  Montana,  April  30,  1906.) 
[85  Pac.  Rep.  884.] 

Appeal — Dismissal — Uncertainty  of  Record. — It  appearing  from  the 
order  denying  the  motion  for  a  new  trial  that  the  defendants  joined 
in  the  motion,  and  the  notice  of  appeal  from  the  order  indicating  that 
only  one  of  the  defendants  made  such  motion,  and  there  being  noth- 
ing to  show  which  defendant,  the  court  will,  of  its  own  motion,  dis- 
miss such  appeal. 

Same — ^Jomt  Appellants — Errors  Considered. — On  a  joint  appeal, 
errors  not  common  to  both  appellants  may  be  considered;  but  one 
of  them  may  not  assume  a  position  antagonistic  to  the  other. 


24  Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S 

Anderson  v.  Northern  Pac  Rt.  Co 

Same — ^Assignments    Not    Discussed. — Assignments    of    error,    not 
discussed  by  counsel,  will  not  be  considered  on  appeal. 
Master  and  Servant — Assumption  of  Risk — ^Knowledge  of  Danger.^ 

— Whether  a  brakeman,  struck  by  a  bridge  8  feet  2  inches  above  the 
track  when  on  gondola  cars  the  platforms  of  which  were  3}4  to  4 
feet  above  the  track,  knew  or  ought  to  have  known  the  danger,  and 
so  assumed  the  risk,  is  a  question  for  the  jury;  this  having  been  on 
a  spur  track,  on  which  according  to  his  testimony  he  had  never  been 
before,  and  he  testifying  ths^t  when  he  got  off  the  engine  and  walked 
under  the  bridge  to  get  to  the  cars  he  did  look  at  it. 

Same— Contributory  Negligence — Excuse. — A  brakeman,  struck  by 
a  low  bridge  of  which  he  knew,  will  be  excused  from  what  would 
otherwise  be  contributory  nej2:ligence;  an  emerjrencv  having  arisen 
by  reason  of  the  train  having  started  before  a  brake  was  released, 
and  he  being  engrossed  in  his  duty  of  releasing  it,  it  not  responding 
as  it  should  to  his  efforts,  so  that  he  forgot  the  danger  or  did  not  ap- 
preciate that  he  was  in  close  proximity  to  it. 

Appeal — Invited  Error. — One  may  not  complain  of  an  instruction 
given  at  his  request,  though  amended  by  the  court;  the  amendment 
not  making  it  any  more  erroneous. 

Negligence — Existence  of  Duty. — An  instruction,  in  an  action 
against  a  smelter  company  by  a  brakeman,  an  employee  of  a  railroad 
company,  who,  while  on  cars  which  were  being  taken  out  from  the 
smelter  over  a  spur  track,  was  struck  by  a  bridge  over  the  track  con- 
structed and  maintained  by  the  smelter  company,  that,  if  the  employ- 
ees of  the  railroad  company  were  taking  out  the  cars  at  the  invitation 
of  the  smelter  company,  it  owed  to  them  a  duty,  a  violation  of  which 
would  render  it  liable,  states  a  correct  rule  of  law. 

Same — Question  for  Jury. — Whether  a  smelter  company  was  neg- 
ligent in  constructing  and  maints^ining  a  bridge  over  a  spur  track  to 
its  smelter  so  low  that  it  was  dangerous  to  employees  of  the  railroad 
company  in  discharging  their  duties  about  it  is  a  question  for  the 
jury,  though  the  bridge  had  a  draw  which  could  be  removed. 

Trial — Modifying  Instructions. — Though  a  requested  instruction  is 
correct,  except  for  the  concluding  sentence,  it  is  not  error  to  refuse 
it,  instead  of  correcting  it  and  giving  it  as  corrected. 

Appeal — Harmless  Error — Instructions. — Where  an  instruction 
stated  in  several  diHerent  ways  the  duty  of  a  railroad  company  to  its 
employees,  it  cannot  be  held  that  the  jury  selected  the  statement 
which  is  substantially  correct  and  rejected  those  which  are  erroneous. 

Master  and  Servant — Duties  of  Master.f — The  duty  of  a  railroad 
company  to  its  employees  as  to  roadways  and  appliances  is  to  ex- 
ercise ordinary  care  to  furnish  reasonably  safe  roadways  4nd  appli- 
ances, and  to  use  ordinary  care  and  diligence  to  keep  them  in  a 
reasonably  safe  condition. 

Same — Contributory  Negligence — Assumption  of  Risk — Knowl- 
edge of  Danger.* — To  charge  an  employee  with  knowledge  as  re- 
gards the  defenses  of  contributory  negligence  and  assumption  of  risk, 
it  is  not  necessary  to  show  that  he  had  actual  knowledge  of  the  ex- 
istence of  the  danger,  but  merely  that  the  circumstances  were  such 
that  a  reasonably  prudent  man  ought  to  have  known  of  the  ds^nger. 

Appeal  from  District  Court,  Lewis  and  Clarke  County;  J.  M. 
Clements,  Jud^e. 

Action  by  Harry  Anderson  ag^ainst  the  Northern  Pacific  Rail- 
way Company  and  the  Helena  &  Livine^ston  Smeltins:  &  Re- 
duction Company.  Judg^ment  for  plaintiff.  Defendants  appeal. 
Affirmed  as  to  smelting  company :  reversed  and  new  trial  ordered 
as  to  railway  company. 

*See  second  preceding  case,  and  foot-notes. 
tSee  preceding  case,  and  foot-notes. 
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Wallace  and  Donnelly,  for  appellant  railway  company. 
McConnell  and  McConnell,  for  appellant  smelting  company. 
T.  /.  Walsh  and  R.  R,  Purcell,  for  respondent. 

HoLLOWAY,  J.  Harry  Anderson,  the  respondent,  was  a  freight 
brakeman  employed  by  the  Northern  Pacific  Railway  Company. 
In  September,  1903,  he  was  injured  while  in  the  performance 
of  his  duties,  and  brought  this  action  to  recover  damages  from 
the  railway  company  and  from  the  Heletia  &  Livingston  Smelt- 
ing &  Reduction  Company,  alleging  negligence  on  the  part  of 
the  defendant  smelting  company  in  constructing  and  maintain- 
ing, and  on  the  part  of  the  railway  company  in  permitting  the 
construction  and  maintenance  of,  a  certain  bridge  or  trestle  over 
the  track  of  the  railway  company  at  the  smelting  company's 
concentrator,  at  Corbin,  in  Jefferson  county.  The  bridge  or 
trestle  was  used  by  the  smelting  company  to  load  cars  with  ore 
and  other  products  for  shipment.  It  is  alleged  that  this  bridge 
or  trestle  was  so  low  that  an  employee  of  the  railway  company 
could  not  pass  under  it  while  standing  upon  the  platform  of  an 
ore  car,  and  that  neither  the  smelting  company  nor  railway 
company  erected  or  maintained  telltales  or  other  devices  to  warn 
employees  of  the  railway  company  of  the  approach  to  such 
bridge  or  trestle.  It  is  further  alleged  that  this  bridge  or  trestle 
was  erected  over  a  spur  track  operated  by  the  railway  company 
for  the  use  of  the  smelting  company;  that  on  the  day  of  the 
accident  the  defendant  railway  company  operated  a  train  on 
this  spur  track  at  the  request  of  the  defendant  smelting  com- 
pany, and  that,  while  the  plaintiff  was  on  one  of  the  cars 
constituting  the  train,  he  came  in  contact  with  the  timbers  of 
the  bridge  or  trestle,  was  knocked  from  the  train,  and  severely 
injured.  The  defendant  railway  company  denies  anv  negligence 
on  its  part;  denies  that  the  spur  track  is  upon  its  right  of  way. 
but  alleges  that  it  is  upon  property  owned  entirely  by  the  de- 
fendant smelting  company.  It  admits,  however,  that  the  spur 
track  was  constructed  by  the  joint  efforts  of  the  railway  com- 
pany and  the  smelting  company.  The  plaintiff's  contributory 
negligence  and  assumption  of  risk  are  also  pleaded.  The  de- 
fendant smelting  company  denies  any  negligence  on  its  part: 
alleges  that  the  spur  track  was  constructed  in  part  upon  ground 
owned  by  the  smelting  company,  and  in  part  upon  the  right 
of  way  of  the  railway  company,  and  that  while  it  was  built  by 
the  joint  efforts  of  the  two  companies,  the  smelting  company 
was  fully  repaid  by  the  ^railway  company,  and  that  the  railway 
company  owns  the  spur  track  entirely.  The  smelting  companv 
admits  that  it  erected  the  bridge  or  trestle,  but  alleges  that  the 
span  of  the  bridge  or  trestle,  immediately  over  the  roadbed  or 
railway  track  is  constructed  as  a  drawbridge  solely  for  the 
benefit  of  the  railway  company,  and  that  the  railway  company 
has  the  exclusive  control  of  such  drawbridge.  It  also  alleges 
that  the  plaintiff's  injur\'  was  caused  by  reason  of  the  brake  on 
the  last  of  the  cars  of  the  train  being  out  of  order  through 
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the  neg^li^ence  of  the  railway  company.  It  also  pleads  the  de- 
fenses of  contributory  neg^lig^ence  and  assumption  of  risk.  All 
the  material  allegations  of  these  answers  are  put  in  issue  by 
the  replies.  The  plaintiff  recovered  judgment,  and  each  de- 
fendant g^ave  its  separate  notice  of  intention  to  move  for  a  new 
trial,  prepared  its  separate  statement,  and  made  its  separate 
assignments  of  errors.  How  these  matters  were  submitted  to 
the  district  court  does  not  clearly  appear.  The  court's  order  is 
as  follows:  "In  this  cause  court  this  day  ordered  that  defend- 
ants motion  for  a  new  trial  herein  is  denied."  The  defendants 
gfave  a  joint  notice  of  appeal  and  only  one  undertaking^  on 
appeal. 

After  reciting  the  appeal  from  the  judgment,  the  notice  of 
appeal  reads:  "And  also  from  an  order  made  and  entered  in 
said  court  and  cause  on  the  21st  day  of  August,  1905,  overruling- 
defendant's  motion  for  new  trial  in  said  action."  While  a  mo- 
tion to  dismiss  the  pretended  appeal  from  the  order  denying^ 
a  new  trial  has  not  been  made,  it  is  urgfed  that  such  pretended 
appeal  cannot  be  considered.  The  order  of  the  court  woukl  seem 
to  indicate  that  the  defendants  joined  in  the  motion  for  a  new 
trial;  while  the  notice  of  appeal  in  the  case  indicates  that  only 
one  defendant  made  such  motion,  and,  if  that  is  true,  there  is 
not  anything  to  indicate  which  defendant  did  so.  We  there- 
fore, of  our  own  motion,  dismiss  the  pretended  appeal  from 
the  order  denying  a  new  trial  and  will  consider  only  the  joint 
appeal  from  the  judgment. 

On  such  appeal  counsel  for  the  respondent  urge  that  the  ap- 
pellants must  join  in  their  assignments  of  error,  and  that  this 
court  cannot  consider  alleged  errors  not  common  to  both  ap- 
pellants. The  authorities  cited  in  support  of  this  contention, 
however,  are  not  directly  in  point.  They  are  from  states  where 
the  method  of  review  is  by  writ  of  error  and  refer  to  cases 
where  joint  assignments  of  error  were  made.  This  question 
has  not  been  before  this  court  directly,  but  we  have  heretofore 
proceeded  upon  the  assumption  that  proper  practice  might  war- 
rant the  affirmance  of  a  judgment  as  to  one  joint  appellant  and 
its  reversal  as  to  another.  Cook  v.  Gallatin  R.  Co.,  28  Mont. 
340,  72  Pac.  678 ;  City  of  Butte  v.  Cook,  29  Mont.  88,  74  Pac. 
67;  Capital  Lumber  Co.  v.  Barth,  33  Mont.  94,  81  Pac.  994. 
In  the  absence  of  any  authorities  directly  in  point  to  the  con- 
trary, we  prefer  to  follow  the  rule  heretofore  adopted,  or  which 
seems  to  be  implied  by  the  position  which  this  court  has  here- 
tofore assumed.  We,  however,  adopt  the  suggestion  of  counsel 
for  respondent  to  this  extent:  That  one  joint  appellant  will  not 
be  permitted  to  assume  a  position  in  this  court  antagonistic  to 
his  other  joint  appellant.  It  was  evidently  one  purpose  of  sec- 
tion 1721  of  the  Code  of  Civil  Procedure,  in  permitting  any 
aggrieved  party  to  appeal,  to  enable  one  defeated  party  to  urge 
an  antagonistic  attitude  as  against  another  defeated  party,  as 
well  as  against  the  successful  litigant,  by  a  separate  appeal. 
But  it  would  seem  entirely  inconsistent  with  proper  practice  to 
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permit  one  of  two  joint  appellants  to  assume  a  position  antago- 
nistic to  his  joint  appellant.  In  so  far  as  the  position  of  either 
of  these  appellants  is  antagonistic  to  the  other,  it  will  not  be 
considered. 

The  railway  company  assigns  as  errors  the  fifivingf  of  instruc- 
tions 4,  5,  7,  8,  9,  11,  and  13  respectively.  The  defendant 
smelting:  company  assies  as  errors  the  gjiwin^  of  instructions 
6,  8,  10,  and  13  respectively.  As  the  smelting  company  does 
not  predicate  error  upon  the  giving  of  instructions  4,  5,  7,  9,  or 
11,  it  is  presumed  to  be  satisfied  with  them.  Counsel  for  the 
smelting  company  do  not  discuss  the  assignments  of  error  predi- 
cated upon  the  giving  of  any  instructions.  In  their  brief  they 
say:  "We  will  not  enter  into  the  discussion  of  the  errors  com- 
mitted by  the  court  in  the  instruction  given  to  the  jury,  as 
this  has  been  so  ably  done  by  counsel  for  the  defendant  railway 
company."  But  counsel  for  the  railway  company  do  not  discuss 
the  giving  of  instructions  6  or  10,  and  therefore  these  assign- 
ments are  not  discussed  by  any  one,  and  under  the  well-estab- 
lished rule  of  this  court  and  other  appellate  courts,  assignments 
not  argued  will  be  deemed  waived.  We  therefore  eliminate 
from  consideration  the  assignments  predicated  upon  the  giving 
of  instructions  6  and  10. 

The  common  errors  assigned  are  (1)  the  refusal  of  the  court 
to  grant  a  nonsuit;  (2)  the  giving  of  instruction  No.  8;  and 
(3)  the  giving  of  instruction  No.  13.  Applying  the  well-recog- 
nized rule,  that  upon  a  motion  for  nonsuit  those  facts  will  be 
deemed  proved  which  the  evidence  tends  to  prove,  it  appears 
that  the  plaintiff  had  never  been  over  the  Boulder  Branch  of 
the  Northern  Pacific  Railway  but  three  or  four  times  prior  to 
the  day  of  this  accident;  that  he  had  never  been  on  this  spur  at 
Corbin  before  that  day;  that  the  smelting  company  had  loaded 
four  cars  with  concentrates,  one  of  which  cars  stood  imme- 
diately under  the  bridge  or  trestle,  and  the  other  three  beyond 
it.  The  superintendent  of  the  concentrator  requested  the  train 
crew,  of  which  the  plaintiff  was  a  member,  to  take  these  loaded 
cars  from  the  spur  for  shipment  to  the  smelter  at  East  Helena. 
The  locomotive  was  detached  from  the  train  on  the  main  line 
and  backed  in  on  the  spur  nearly  to  the  car  beneath  the  bridge, 
the  entire  train  crew  riding.  This  plaintiff  then  stepped  down 
from  the  locomotive,  walked  back  under  the  bridge  or  trestle 
and,  as  was  his  duty,  removed  blocks  from  under  the  wheels 
of  the  cars,  saw  to  it  that  the  cars  were  coupled  together,  that 
the  air  was  properly  coupled  and  the  angle  cocks  properly 
turned.  He  walked  back  to  the  last  car,  mounted  upon  the 
platform  of  that  car  to  release  the  ordinary  hand  brake.  The 
bridge  is  about  8  feet  or  8  feet  2  inches  above  the  track.  The 
cars  in  use  were  the  ordinary  gondola  cars,  the  platforms  of 
which  are  from  3}^  to  4  feet  above  the  track.  The  plaintiff 
is  a  man  about  5  feet  9  inches  in  height.  The  plaintiff  testifies 
that  he  looked  down  in  going  back  from  the  locomotive  in  per- 
forming the  duties  of  his  office.    About  the  time  plaintiff  under- 
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took  to  release  the  brake  on  the  rear  car,  the  train  commenced 
to  move,  and  by  the  time  the  car  upon  which  he  was  standing 
reached  the  bridge,  the  train  was  movingf  at  a  rate  of  from  8 
to   10  miles  an  hour.     The  brake  did  not  respond  readily  to 
plaintiff's  efforts  and,  while  eng^ag^ed  in  attempting  to  release  it 
and  while  his  attention  was  absorbed  in  this  duty,  he  was  struck 
by  the  bridg^e  and  injured.     There  were  no  telltales  or  other 
devices  for  warning^  the  employees  of  the  railway  company  of 
their  approach  to  this  bridg^e,  and  the  plaintiff  testifies  that  he 
was  not  informed  of  it  and  knew  nothing  about  it.     There  was 
not  any  evidence  offered  by  plaintiff  respecting  the  control  of 
the  drawbridgfe,  except  that  it  had  never  been  removed  before 
this  accident,  and  when  it  was  removed  afterwards,  it  was  done 
by  the  employees  of  the  smelting^  company  and   was  quite  a 
difficult  undertaking.    It  appears  that  this  spur  was  used  by  the 
railway  company  for  general  commercial  purposes  in  addition 
to  the  business  of  the  smelting  company.     The  plaintiff  then 
offered  testimony  showing"  the  extent  of  his  injuries  and  rested 
his  case.    Each  of  the  defendants  moved  for  a  nonsuit,  upon  the 
ground    (generally   speaking)    that   the   plaintiff   had   failed   to 
make  out  a  case  sufficient  to  ^o  to  the  jury.     These  motions 
were  denied,  and  error  is  predicated  upon  the  denial. 

It  is  earnestly  ur^ed  that,  if  the  plaintiff  did  not  see  the 
bridge  when  he  passed  from  the  locomotive  to  the  rear  of  the 
train,  he  oug^ht  to  have  seen  it,  and  oug^ht  to  have  appreciated 
the  fact  that  he  must  be  swept  from  the  car  if  he  stood  upon 
the  platform  while  the  car  was  beinp  drawn  under  the  bridge, 
and  by  the  exercise  of  ordinary  care  he  would  have  seen  it  and 
appreciated  such  fact,  and  therefore  he  is  charg^eable  with  such 
knowledg^e.  Of  course,  every  master  has  a  rigfht  to  expect  that 
his  servant  will  be  alert,  and  will  inform  himself  of  existing: 
conditions  about  the  place  of  his  employment.  The  master 
is  not  required  to  furnish  the  servant  with  eyes  to  see  and  ears 
to  hear.  It  is  also  a  rule  that  the  servant,  upon  entering  the 
service,  assumes  the  risks  and  perils  incident  to  the  employ- 
ment, so  far  as  such  risks  and  perils  are  open,  apparent,  and 
discernible  by  a  person  of  his  age  and  capacity  in  the  exercise 
of  reasonable  care  for  his  own  safety.  But  we  do  not  think 
that  these  rules  are  at  all  inconsistent  with  that  heretofore 
adopted  by  this  court,  namely;  if  the  question  whether  the  serv- 
ant knew  or  ought  to  have  known  of  the  danger  are  in  dispute, 
and  from  the  facts  stated,  "different  conclusions  migfht  be  drawn 
by  different  men  of  fair,  sound  minds,  then  the  matter  must  go 
to  the  jury ;  but  if  only  one  conclusion  can  be  reached  by  men 
of  fair,  sound  minds,  the  determination  is  for  the  court." 
Prosser  v,  Mont.  Central  Rv.  Co.,  17  Mont.  372,  43  Pac.  81, 
30  L.  R.  A.  814 ;  McCabe  v,  Montana  Central  Rv.  Co.,  30  Mont. 
323,  76  Pac.  701.  The  McCabe  Case  illustrates  the  principle 
involved  here.  In  that  case  the  plaintiff  was  a  switchman  em- 
ployed in  the  yards  at  Great  Falls.  He  had  frequently  had 
occasion  to  see  the  different  switch  stands  in  the  vards ;  but  this 
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court,  in  reversing  the  district  court  for  ^rantin^  a  nonsuit,  held 
that  whether  the  plaintiff  assumed  the  risk  necessarily  depended 
upon  his  knowledge  or  means  of  knowledge  as  to  the  location 
of  switch  stand  No.  2,  that  is,  his  knowledge  or  means  of  knowl- 
edge of  its  close  proximity  to  the  track,  and  that  upon  the 
plaintiff's  denial  of  such  knowledge  and  the  circumstances  ap- 
pearing from  the  evidence,  which  did  not  present  so  strong  a 
case  for  the  plaintiff  as  do  the  facts  above  narrated,  the  motion 
for  nonsuit  should  have  been  denied  and  the  question  of  hi:i 
knowledge  or  opportunity  of  knowing  left  to  the  jury. 

The  plaintiff  was  not  required  to  carry  a  rule  with  him  and 
measure  the  distance  from  the  bridge  to  the  platfonn  of  the  car 
where  he  stood,  and  the  mere  fact  that  he  may  have  noticed  on 
the  first  trip  which  he  made  on  this  spur,  if  he  did  do  so,  that 
the  bridge  timbers  were  only  about  eight  inches  above  the  top 
of  the  gondola  car  is  not  sufficient  to  justify  a  court  in  saying, 
as  a  matter  of  law,  that  he  should  have  appreciated  the  danger 
to  himself  in  case  he  should  attempt  to  ride  upon  the  platform 
of  the  car  while  it  was  being  drawn  under  the  bridge.  And 
this  is  not  opposed  to  the  doctrine  announced  in  Jennings  v. 
Railway  Co.  (Wash.)  34  Pac.  937,  cited  by  counsel  for  the 
railway  company.  In  that  case  the  plaintiff  permitted  himself 
to  stand  between  a  brick  wall  and  a  passing  car  where  the  space 
was  only  3j4  inches,  but  the  court  said:  **Had  the  space  been 
10  or  12,  or  14  inches,  the  man  might  readily  have  been  deceived 
and  have  been  led  into  trouble/'  Apd  so,  in  this  case,  we  are 
not  prepared  to  say  that  if  the  space  between  the  platform  of 
the  car  and  the  bridge  had  been  but  one  foot  or  two  feet,  and 
plaintiff's  duty  had  not  required  his  attention  away  from  the 
bridge,  he  might  not  then  have  been  charged  with  knowledge 
of  the  danger,  but  this  we  do  not  decide.  However,  had  he 
observed  the  bridge,  which  he  says  he  did  not,  we  are  not 
prepared  to  say  that  he  ought  to  have  appreciated  the  fact  that 
the  distance  between  the  platform  of  the  car  and  the  bridge 
was  only  4  or  4j4  feet.  We  think  the  case  presented  by  this 
plaintiff  was  much  stronger  than  that  in  the  McCabe  Case;  but 
the  decision  in  the  McCabe  Case  completely  disposes  of  the 
contentions  made  by  counsel  for  appellants.  The  motions  for 
nonsuit  were  properly  overruled. 

Instruction  No.  8  is  as  follows:  "You  are  instructed  that 
although  you  should  find  that  the  plaintiff  knew  of  the  existence 
of  the  bridge  or  trestle,  and  knew  that  it  was  so  low  as  that  he 
could  not  pass  under  it  in  safety,  standing  where  he  stood  at 
the  time  he  was  injured,  yet,  if,  at  the  time  he  was  injured,  he 
was  engaged  in  discharging  his  duties  as  a  brakeman,  and  by 
reason  of  his  attention  to  his  duties,  and  his  absorption  in  their 
discharge,  he  omitted  for  the  moment  to  think  of  the  bridge,  or 
thinking  of  it  did  not  recognize  that  the  train  had  already  pro- 
ceeded so  far  as  would  bring  him  in  contact  with  it;  and  you 
further  believe  from  the  evidence  that  a  reasonably  prudent 
man,  under  all  the  circumstances,  might  have  omitted  for  the 
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moment  to  bear  in  mind  the  dangler,  or  to  recogfnize  that  he  was 
in  such  close  proximity  to  the  bridg^e,  considering  the  speed  at 
which  the  train  was  gfoing^,  then  the  plaintiff  was  not  ne^li^ent 
in  forg:ettin^,  if  he  did  forg^et,  about  the  bridge,  or  in  failing  to 
recog^nize,  if  he  did  fail  to  recog^nize,  how  close  he  was  being- 
brought  to  it/'  This  instruction  involves  a  consideration  jDf  the 
question :  May  a  servant,  with  knowledge  of  an  existing  danger, 
excuse  himself  from  what  would  otherwise  be  his  contributory 
negligence,  by  saying :  "I  knew  the  danger,  but  for  the  moment 
I  was  so  completely  engrossed  in  the  performance  of  my  duties 
that  I  forgot  the  danger  or  did  not  appreciate  the  fact  that  I  was 
in  close  proximity  to  it?"  That  there  is  a  well-established  rule 
of  law  respecting  this  question  is  conceded.  The  extent  of  the 
rule  rather  than  its  existence  is  the  subject  of  controversy.  It 
has  been  variously  stated  by  various  courts  and  text-writers,  and 
in  many  instances  the  conclusions  reached  are  not  reconcilable. 
But  the  trend  of  the  modern  decisions  is  towards  the  rule,  con- 
sidered more  humane  from  the  standpoint  of  the  servant,  which 
resolves  itself  into  a  declaration  that,  if  the  service  is  of  such  a 
character  as  to  engross  the  attention  of  the  servant,  the  master 
may  not  say  the  servant  should  have  divided  his  attention  be- 
tween the  performance  of  the  particular  duty  and  keeping  a 
lookout  for  danger.  In  other  words,  if  the  servant  has  two  duties 
to  perform,  one  to  do  the  work  of  his  office  and  the  other  to  be 
vigilant  in  looking  out  for  danger,  his  failure  to  perform  the 
latter  will  not,  as  a  matter  of  law,  constitute  contributory  negli- 
gence, where  such  failure  results  from  the  necessary  observance 
and  performance  of  the  former,  where  such  observance  and  per- 
formance engross  his  attention,  if  a  reasonably  prudent  man 
under  like  circumstances  would  have  been  likely  to  make  the 
same  mistake.  And  the  reason  for  the  rule  is  apparent.  It  goes 
without  saying  that,  if  the  servant's  attention  is  engrossed  by  the 
performance  of  one  duty,  it  cannot  be  divided  between  the  per- 
formance of  that  and  of  another;  and  it  would  be  a  harsh  rule 
indeed  which  would  permit  the  master  to  say  to  his  servant: 
"You  must  perform  the  duties  of  your  position,  even  though  such 
performance  requires  your  undivided  attention,  and  at  the  same 
time  you  must  give  a  portion  of  your  attention  to  known  dangers 
01  suffer  the  consequences  of  an  accident." 

We  think  the  rule  we  have  announced  is  supported  by  the  de- 
cided weight  of  modern  authority.  In  substance  it  is  announced 
in  1  Labatt  on  Master  and  Servant,  §  350.  That  author,  after 
considering  the  inapplicability  of  the  doctrine  to  defeat  the  plea 
of  assumed  risk,  says:  "A  materially  different  situation  is  pre- 
sented where  the  fact  is  considered  in  regard  to  its  bearing  upon 
the  question  of  how  far  the  servant's  close  attention  to  his  duties 
tends  to  rebut  the  inference  of  contributor>'  negligence.  In  this 
point  of  view  the  effect  of  the  decisions  may  be  summed  up  as 
follows:  Where  the  servant  failed  to  take  such  precautions  as 
were  appropriate  for  the  purpose  of  protecting  himself  at  the 
moment  when  the  accident  occurred,  evidence  that  such  failure 
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was  due  to  the  fact  that  his  attention  was  engrossed  by  his  duties 
is  always  competent  for  the  purpose  of  rebutting  the  inference 
of  contributory  ne^lig^ence  which  mija^ht  otherwise  be  drawn  from 
his  conduct;  and  if  such  evidence  is  offered,  a  court  is  very 
seldom  justified  in  declaring  him  to  have  been,  as  a  matter  of  law, 
wanting  in  proper  care."     A  lon^  list  of  modern  authorities  is 
cited  in  support  of  the  text.    And  we  think  the  author  is  entirely 
consistent  too,  in  section  351,  wherein  he  announces  the  limits 
of  the  doctrine,  as  follows:    "To  justify  applying^,  for  the  serv- 
ant's  benefit,   the   doctrine   stated   in   the   last   section,   it  must 
appear  from  the  evidence  that  the  circumstances  were  either  such 
as  to  create  a  situation  approaching  to  or  constituting:  an  emer- 
gency, or  such  as  to  exhibit  the  servant  in  the  lig^ht  of  a  person 
who  was  discharging:  a  duty  which  demanded  an  unusual  amount 
of  attention.    The  effect  of  allowing:  it  to  operate  in  cases  where 
he  was  merely  discharg:ing:,  under  normal  conditions,  some  ordi- 
nary function  incident  to  his  employment,  would  manifestly  be 
to  render  the  defense  of  contributory  neg:lig;ence  little  more  than 
a  merely  nominal  protection  to  the  master.'*    Of  course,  if  the 
evidence  showed  that  the  plaintiff  was  merely  performing:  his 
ordinary  duties  under  normal  conditions,  we  are  not  ready  to  say 
(and  it  is  not  necessary  for  us  to  say  in  this  case)  that  he  could 
excuse  himself  by  asserting:  that  he  forg:ot  a  known  dang:er,  al- 
thoug:h  some  of  the  authorities  appear  to  g:o  to  this  extent,  but  in 
this  instance  every  requisite  of  the  rule  we  have  announced  is 
fully  met.     The  evidence  is  ample  to  show  that  an  emerg:ency 
arose.    The  train  started  before  the  brake  was  released.*  Plain- 
tiff's duties  required  him  to  act  promptly  and  with  dispatch.    The 
brake  refused  to  respond  as  it  should  have  done,  and  plaintiff's 
attention  was  absorbed  in  attempting;  to  perform  his  duty.    The 
facts  in  Cumming:s  v,  Helena  &  Living:ston  Smelting:  &  Reduc- 
tion Company,  26  Mont.  434,  68  Pac.  852,  are  quite  different 
from  those  in  this  case,  and  the  doctrine  there  announced  we 
think  is  not  inconsistent  with  the  rule  just  stated.     In  our  opin- 
ion, instruction  No.  8,  fairly  states  the  law.     Whether  this  doc- 
trine is  applicable  agfainst  the  defense  of  assumed  risk  is  not 
before  us.     It  is  only  arg:ued  as  presented  by  instructions  8  and 
13  given,  and  the  railway  company's  refused  instnictions  2  and 
3,  and  these  all  have  to  do  with  the  question  of  contributory  neg:- 
ligfence  and  not  with  the  defense  of  assumed  risk. 

Instruction  No.  13  is  erroneous,  but  it  is  not  subject  to  the  at- 
tack made  upon  it  by  counsel  for  the  railway  company,  and,  as 
the  smelting:  company  relies  entirely  upon  the  argfument  made  by 
the  railway  company,  it  is  not  open  to  attack  at  all  in  this  case. 
It  is  not  open  to  the  particular  attack  made  by  the  railway  com- 
pany for  the  reason,  that  it  is  practically  the  same  instruction  as 
No.  6  requested  by  that  company.  The  instruction  as  g:iven  is  as 
follows:  "Before  the  plaintiff  can  be  excused  for  failing:  to  see 
the  tramway,  if  you  find  that  a  reasonable  person  exercising: 
reasonable  watchfulness  oug:ht  to  have  seen  it,  it  must  appear 
from  the  evidence  that  his  duties  were  claiming:  his  attention. 
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and  therefore  drawing:  his  attention  from  the  tramway  and  other 
visible  things  from  the  time  when  he  first  could  have  seen  it ;  and 
if  there  was  any  reasonable  period  from  the  time  that  he  stepped 
on  the  fi:round  beside  the  eng^ine  at  the  gangway,  while  he  was 
walking  toward  the  tramway,  during  which  he  had  no  duty  of 
the  kind  referred  to  to  perform,  or  before  his  duties  began  which 
period  was  reasonably  sufficient  to  have  enabled  a  person  not 
engrossed  in  duties  to  have  noticed  the  tramway,  then  you  are 
instructed  that  the  plaintiff's  failure  to  notice  it  under  such  cir- 
cumstances, would  be  contributory  negligence  and  would  prevent 
his  recovery  in  this  action,  unless  you  should  also  find  from  the 
evidence  that,  at  the  moment  of  the  accident,  his  attention  was 
so  far  absorbed  in  the  discharge  of  duties  required  of  him  at 
that  moment  that  he  omitted  to  think  of  the  bridge.*'  The  court 
omitted  an  opening  sentence,  which  did  not  add  anything  of 
merit,  and  added  these  words:  ''Unless  you  should  also  find 
from  the  evidence  that,  at  the  moment  of  the  accident,  his  at- 
tention was  so  far  absorbed  in  the  discharge  of  duties  required 
of  him  at  that  moment  thac  he  omitted  to  think  of  the  bridge," 
and  added  a  further  sentence  which  is  not  criticized.  It  will  be 
observed  that,  in  the  instruction  as  offered  by  the  railway  com- 
pany, the  rule  is  announced  that,  in  order  for  plaintiff  to  excuse 
his  failure  to  see  the  tramway,  his  duties  must  have  been  claim- 
ing his  attention  from  the  time  when  he  first  could  have  seen  it. 
The  amendment  made  by  the  court  only  limits  this  like  doctrine 
to  the  particular  moment  of  time  when  the  plaintiff  was  injured, 
and  however  erroneous  the  instruction  is,  it  was  not  made  any 
more  so  by  the  amendment,  and  the  railway  company  cannot 
complain  that  the  court  announces  a  rule  of  law  which  it  itself 
had  urged  upon  the  court.  We  think  there  is  not  any  difference 
whatever  in  principle  between  the  rule  embraced  in  the  instruc- 
tion as  offered  and  the  one  in  the  amendment. 

Counsel  for  the  smelting  company  urge  that  the  court  erred 
in  refusing  its  offered  instruction  No.  8,  as  follows :  "The  court 
further  instructs  you  that  before  you  can  find  in  favor  of  the 
plaintiff  as  against  the  smelting  company,  you  must  find  that  said 
smelting  company  owed  a  duty  to  the  plaintiff  and  failed  to  ex- 
ercise ordinary  care  or  skill  towards  him,  by  which  failure  the 
plaintiff,  without  contributory  negligence  on  his  part,  suffered  the 
injury  complained  of.  In  determining  this  question  as  to  whether 
the  smelting  company  owed  any  duty  to  the  plaintiff  you  will 
take  into  consideration  the  fact  that  the  plaintiff  had  no  contract 
whatever  with  the  smelting  company;  that  he  did  not  sustain 
the  relation  of  servant  to  master  to  the  defendant  smelting  com- 
pany; but  that  the  plaintiff  was  the  servant  of  the  defendant 
railway  company  and  not  under  the  control  or  direction  of  the 
smelting  company,  and  if,  upon  the  consideration  of  all  the  facts 
proven  in  the  case,  you  find  that  the  defendant  smelting  company 
owed  no  duty  to  the  plaintiff  by  the  violation  of  which  the  injury 
was  caused  on  the  part  of  the  smelting  company  to  the  plaintiff, 
then  your  verdict  should  be  in  favor  of  the  defendant  smelting 
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company."  The  court  by  instruction  No.  6  (any  objection  to 
which  is  waived  by  the  failure  of  either  defendant  to  ar^^e  the 
matter)  told  the  jury  in  effect  that  if  the  employees  of  the  rail- 
way company,  including:  the  plaintiff,  were  taking  out  the  cars 
from  the  concentrator  at  the  invitation,  express  or  implied,  of 
the  smelting  company,  then  the  smeltingf  company  did  owe  to 
such  employees  a  duty,  any  violation  of  which  would  render  that 
company  liable.  That  this  is  a  correct  rule  of  law  and  applicable 
to  the  facts  of  this  case  can  hardly  be  questioned.  The  rule  is 
stated  with  the  authorities  in  support  of  it,  in  21  Ency.  of  Law 
(2d  Ed.)  471,  and  Thompson  on  Negligence,  §§  978,  979.  Under 
die  circimistances  of  this  case,  the  requested  instruction  No.  8 
could  hardly  have  failed  to  mislead  the  jury.  The  court  havinj^ 
submitted  a  correct  rule  of  law  for  the  ^idance  of  the  jur>', 
properly  refused,  the  instruction  requested. 

It  is  also  urged  by  the  smelting  company  that  the  court  should 
have  instructed  the  jury,  as  a  matter  of  law,  that  if  the  bridge 
or  trestle  was  built  with  a  drawbridge,  which  could  be  removed 
and  thereby  rendered  harmless,  then  the  verdict  should  be  in 
favor  of  the  smelting  company.  But  we  think  that  was  also  prop- 
erly refused.  It  can  hardly  be  said  that  the  mere  fact  that  the 
bridge  could  be  removed  would,  as  a  matter  of  law,  absolve  the 
smelting  company  from  liability.  It  is  charged  with  negligence 
in  constructing  and  maintaining  the  bridge  so  low  that  it  was 
dangerous  to  the  employees  of  the  railway  company  in  discharg- 
ing their  duties  about  it.  Whether  the  construction  and  mainte- 
nance of  the  bridge  in  the  manner  in  which  it  was  constructed 
and  maintained,  constituted  negligence  on  the  part  of  the  smelt- 
ing company,  we  think  was  a  question  to  go  to  the  jur>^  under 
proper  instructions. 

Counsel  for  the  smelting  company  also  asked  the  court  to  give 
an  instruction  numbered  6,  which  might  have  been  proper  had 
it  not  contained  the  concluding  sentence :  "And  if  he  (plaintiff) 
knew  the  bridge  was  there  and  at  the  moment  forgot  the  same,, 
this  will  not  excuse  him."  Of  course  this  last  sentence  is  directly 
opposed  to  the  doctrine  announced  in  instruction  No.  8,  given 
by  the  court  and  approved  by  us ;  but  counsel  in  their  reply  brief 
say:  "The  fact  that  we  added  to  this  instruction  the  following: 
'And  if  he  knew  the  bridge  was  there  and  at  the  moment  forgot 
the  same,  this  will  not  excuse  him,'  affords  no  excuse  for  not 
giving  that  portion  of  the  charge  above  quoted.  The  court  could 
have  stricken  out  this  portion  just  as  he  added  a  modification  to 
the  instruction  13  as  requested  by  counsel  for  the  railway  com- 
pany." The  court,  of  course,  might  have  stricken  out  this  objec- 
tionable sentence,  but  it  was  not  bound  to  do  so,  and  error  cannot 
be  predicated  upon  its  refusal. 

So  far  as  the  smelting  company  is  concerned,  our  attention  has 
not  been  directed  to  any  reversible  error  committed  by  the  court. 
Upon  the  facts  the  case  was  properly  submitted  to  the  jury.  The 
errors  assigned  which  are  presented  by  this  company  and  which 
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are  not  antagfonistic  to  its  joint  appellant,  have  all  been  con- 
sidered, if  not  discussed  separately. 

On  behalf  of  the  railway  company  it  is  urged  that  the  court 
erred  in  giving  instructions  4,  S,  7,  and  9.  Instructions  4  and  5 
deal  with  the  question  of  the  master's  duty  to  the  servant.  In 
No.  4  it  is  declared:  "A  railway  company  is  bound  to  provide 
suitable  and  safe  material  and  structures  in  the  construction  of 
its  road  and  appurtenances,  and  to  maintain  them  in  a  reasonably 
safe  condition."  Further  on  in  the  same  instruction  there  is  an 
attempt  apparently  made  to  limit  or  explain  this  sweeping^  state- 
ment as  follows:  "The  railway  company  is  not  to  be  held  as 
g^uarantying^  or  warranting^  absolute  safety  under  all  circum- 
stances, but  is  bound  to  exercise  the  care  which  the  exig^encies 
reasonably  demand  in  furnishing;  a  proper  roadbed  and  track, 
and  in  keeping;  the  same  free  from  obstruction  with  which  its 
servants  are  likely  to  come  in  contact  and  be  injured  in  the  ordi- 
nary dischargee  of  their  duties."  In  No.  5  it  is  said  that  "the  de- 
fendant railway  company  was  bound  to  use  due  care  as  between 
it  and  its  servants,  and  to  keep  the  track  on  which  it  was  oper- 
ating; its  cars  at  the  time  the  plaintiflf  was  injured  in  a  safe  con- 
dition for  the  use  of  its  servants  in  doing;  the  work  for  which 
their  duties  devolved  upon  them."  And  further  on  in  the  same 
instruction  it  is  said:  "It  was  bound  to  use  due  care  to  keep 
them  in  a  reasonably  safe  condition;"  and  ag;ain:  "If  the  de- 
fendant railway  company  did  not  own  or  control  the  track,  it  was 
bound  to  see  that  it  was  kept  in  such  condition  as  that  it  was 
reasonably  safe  for  the  employees  of  the  railway  company  to 
do  their  work  on  and  over  it."  It  is  unfortunate  that  some  courts, 
including  this  one,  have  been  extremely  careless  in  attempting;  to 
define  the  master's  duty  in  this  reg;ard;  but  no  useful  purpose 
can  be  subserved  in  continuing;  the  like  practice  after  our  atten- 
tion has  been  called  to  the  error  as  is  done  in  this  instance. 

It  will  be  observed  that  in  instruction  No.  4  the  jury  was  told 
that  the  master's  duty  is  (1)  to  provide  suitable  and  safe  ma- 
terials and  structures,  and  maintain  them  in  a  reasonably  safe 
condition;  (2)  to  exercise  the  care  which  the  exig;encies  reason- 
ably demand  in  furnishing;  a  proper  roadbed  and  track,  and  in 
keeping;  the  same  free  from  obstructions.  Was  the  jury  to  under- 
stand that  this  was  intended  to  be  two  statements  of  the  same 
rule,  or  the  statement  of  two  different  rules,  and,  if  the  latter, 
which  rule  should  control  ?  In  fact  neither  is  a  correct  statement 
of  the  law.  In  instruction  No.  5  the  master's  duty  is  ag;ain  de- 
fined to  be  ( 1 )  to  use  due  care  as  between  itself  and  its  servants ; 
(2)  to  keep  the  track  in  a  safe  condition  for  doing;  the  work  re- 
quired of  the  servant;  (3)  to  use  due  care  to  keep  the  track  and 
appliances  in  a  reasonably  safe  condition ;  and  (4)  to  see  that  the 
track  was  kept  in  such  condition  as  that  it  was  reasonably  safe 
for  the  servant  to  do  his  work.  Having;  read  these  instructions, 
the  jur>'  migi^t  properly  have  drawn  any  one  of  a  half  dozen  dif- 
ferent conclusions  as  to  the  master's  duty  toward  the  servant; 
but  the  most  natural  conclusion,  it  seems  to  us,  for  the  jury  ,to 
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have  drawn,  would  have  been  that  the  court  was  simply  stating 
the  same  rule  in  different  terms,  and  that,  in  fact,  the  various 
statements  were  intended  to  mean  the  same  thing.  It  is  asking 
altogether  too  much  of  this  court  to  say  that  the  jury  selected 
the  one  statement  of  the  rule  which  is  substantially  correct  so  far 
as  it  goes,  and  rejected  the  other  statements  of  it  which  are 
erroneous.  The  rule  of  law  defining  the  master's  duty  to  his 
servant  in  this  respect  is:  The  master's  duty  to  the  servant  is 
to  exercise  ordinary  care  to  furnish  reasonably  safe  roadways 
and  appliances,  and  use  ordinary  care  and  diligence  to  keep  them 
in  a  reasonably  safe  condition.  Union  Pac.  Ry.  Co.  v.  Jarvi,  3 
C.  C.  A.  433,  53  Fed.  65;  4  Thompson  on  Negligence,  §  3767. 
We  hardly  think  this  court  would  be  justified  under  all  the 
facts  presented  by  this  record,  in  saying  that  it  was  negligence 
per  se  on  the  part  of  the  railway  company  to  operate  its  trains 
under  this  bridge  or  trestle. 

In  its  instruction  No.  7  the  court  said :  "The  plaintiff  is  not 
required  to  prove  to  your  satisfaction  that  he  is  not  guilty  of 
contributory  negligence ;  the  defendants  must  prove  that  he  was. 
So  likewise,  the  plaintiff  is  not  obliged  to  prove  to  you  that  he 
did  not  know  of  the  existence  of  the  bridge,  and  that  it  was  so 
low  that  he  could  not  perform  his  duties  in  safety.  Hie  defend- 
ants must  show  that  he  had  such  knowledge."  And  instruction 
No.  9  is  as  follows:  "In  order  to  establish  the  defense  of  as- 
sumed risk  in  this  case,  it  is  not  enough  that  it  should  appear 
from  the  evidence  that  the  plaintiff  knew  of  the  existence  of  the 
bridge.  You  must  reach  the  conclusion  from  the  evidence,  not 
only  that  he  knew  of  the  existence  of  the  bridge,  but  also  that 
he  knew  it  was  so  low  that  he  could  not  pass  under  it  in  safety 
while  standing  on  the  platform  of  the  car  in  the  discharge  of  his 
duties,  or  you  must  find  in  favor  of  the  plaintiff  on  this  issue," 
Each  of  these  instructions  is  clearly  erroneous.  Actual  knowl- 
edge on  the  part  of  plaintiff  of  the  existence  of  the  danger  is  made 
the  test  of  plaintiff's  assumption  of  risk.  If  such  circumstances 
were  shown  that  a  reasonably  prudent  man  ought  to  have  known 
of  the  danger,  the  plaintiff  was  chargeable  with  knowledge,  even 
though  in  point  of  fact  he  may  not  have  had  such  knowledge. 
In  4  Thompson  on  Negligence,  §  4647,  the  rule  is  more  fully 
stated  as  follows:  "Negligent  ignorance  being  in  law  tanta- 
mount to  knowledge,  it  is  sufficient,  to  put  upon  the  servant  the 
disadvantage  of  accepting  the  risk,  that  he  knew  of  the  source 
of  danger,  or  might  have  known  of  it  by  the  exercise  of  that 
measure  of  care  which  he  ought  to  take  for  his  own  safety  under 
the  circumstances  of  the  particular  case,  which  comes  within  the 
description  of  ordinary  or  reasonable  care.  The  true  test  by 
which  to  determine  whether  the  servant  assumed  the  risk  of  the 
particular  danger  as  one  of  the  ordinary  risks  of  his  employment, 
and  whether  he  was  guilty  of  contributory  negligence  in  facing 
or  neglecting  the  danger,  is  to  consider  whether,  under  all  the 
surrounding  conditions,  he  ought  to  have  known  and  compre- 
hended the  danger,  and  not  whether,  in  point  of  fact,  he  did 
know  and  comprehend  it. 


!*  »> 
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We  have  examined  the  other  assignments  made  by  the  railway 
company,  but  think  they  are  without  merit. 

As  to  the  defendant  Helena  &  Livingston  Smelting:  &  Reduc- 
tion Company,  the  judgement  is  affirmed.  For  the  errors  in  giv- 
ing- instructions  4,  5,  7,  and  9,  the  judgment  is  reversed  and  a 
new  trial  ordered  as  to  the  defendant  Northern  Pacific  Railway 
Company,  which  has  specified  and  urged  these  errors. 

Brantly,  C.  J.,  and  Milburn,  J.,  concur. 


Richards  v,  Sloss-Sheffield  Steel  &  Iron  Co. 

(Supreme  Court  of  Alabama,  May  17,  1906.) 

[41  So.  Rep.  288.] 

Master  and  Servant — Injury  to  Servant — Proximate  Cause.* — Any 

negligence  of  the  master  in  furnishing  an  employee  a  balky  mule 
with  which  to  haul  an  ore  car  up  a  hill  was  not  the  proximate  cause 
of  injury;  the  employee  having  got  oflF  the  car  when  the  mule  let  it 
go  back,  and  having  been  injured  by  slipping  while  attempting  to  get 
on  again,  when  the  car  had  again  been  drawn  nearly  to  the  top  of  the 
hill,   at   which    time    the   mule    did    not   balk. 

Same — Duty  to  Instruct.f — The  master  is  under  no  duty  to  instruct 
an  employee,  19  years  old,  engaged  to  drive  an  ore  car  drawn  by  a 
mule,  how  to  board  the  car,  so  as  to  avoid  slipping  because  of  mud 
which  was  on  it,  the  nature  of  which  he  knew. 

Appeal  from  Circuit  Court,  Franklin  County;  E.  B.  Almon, 
Judg:e. 

"Tq  be  officially  reported." 

Action  by  Joe  Richards,  by  next  friend,  ag^ainst  the  SIoss- 
Sheffield  Steel  &  Iron  Company.  Judgment  for  defendant.  Plain- 
tiff appeals.    Affirmed. 

CO.  Chenault,  for  appellant. 
Weatherly  &  Stokely,  for  appellee. 

Simpson,  J.    This  was  an  action  by  the  appellant  for  damages 

*For  the  authorities  in  this  series  on  the  question,  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  foot-notes  appended  to 
Central  of  Georgia  Ry.  Co.  v.  Duggan  (Ga.),  19  R.  R.  R.  803,  42  Am. 
&  Eng.  R.  Cas^  N.  S.,  803;  foot-notes  appended  to  Little  Rock  Trac- 
tion Co.  V.  McCaskill  (Ark.),  19  R.  R.  R.  513,  42  Am.  &  Eng.  R.  Gas., 
N.  S.,  513;  foot-notes  appended  to  Warren  v.  City  Elec.  Ry.  Co. 
(M^ich.),  19  R.  R.  R.  164,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  164;  Byrd 
V.  Southern  Express  Co.  (N.  Car.),  19  R.  R.  R.  150,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  150;  foot-note  appended  to  Louisville  &  N.  R.  Co.  v, 
Mounce's  Adm'r  (Ky.),  19  R.  R.  R.  1,  42  Am.  &  Eng.  R.  Cas.,  N.  S., 
1;  Wise  Terminal  Co.  v.  McCormick  (Va.),  19  R.  R.  R.  23,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  23. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
railroad  to  warn  and  instruct  its  employees,  see  foot-notes  appended 
to  Central  of  Georgia  Ry.  Co.  v.  Price  (Ga.),  19  R.  R.  R.  246,  42  Am. 
&  Eng.  R.  Cas.,  N.  S.,  246;  foot-notes  appended  to  Miller  v.  Boston 
Sz  Maine  R.  R.  (N.  H.),  17  R.  R.  R.  664,  40  Am.  &  Eng.  R.  Cas.,  N. 
S.,  664. 


Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S  37 

Richards  v.  SloM-Sheffield  Steel  A  Iron  Co 

on  account  of  injuries  received  by  complainant  while  in  the  cm- 
ploy  of  defendant.  According^  to  the  plaintiff's  testimony  he  was 
19  years  of  a^e  at  the  time  of  the  accident,  had  been  in  the  em- 
ployment of  defendant  near  the  place  of  the  accident  for  30  days, 
but  had  been  put  at  the  work  of  tramminf^^  cars  on  the  day  of  the 
accident,  about  9  a.  m.,  and  the  accident  occurred  about  1 :30 
p.  m.  His  duties  were  to  drive  the  mule,  which  was  hitched  to 
the  car  from  the  pit,  after  the  ore  had  been  placed  in  the  car,  up 
to  the  top  of  the  gfrade  or  hill  ("knuckle,"  they  called  it),  and 
there  to  detach  the  mule,  and  the  car  was  there  run  into  the 
switch,  where  the  dinkey  (small  engine)  would  take  the  car  into 
the  washer.  He  explains  that  he  had  noticed  others  at  this  work, 
and  knew  how  they  managed  the  cars,  etc.,  but  states  in  another 
part  of  his  testimony  that  he  had  no  experience  in  the  tram  car 
business.  Plaintiff  had  started  up  the  grade  once,  when  the  mule 
either  "backed"  or  "stalled."  or  stopped  because  the  load  was 
too  heavy,  and  the  car  rolled  back  into  the  pit.  Plaintiff  was 
riding  on  the  car  at  the  time,  but  the  boss  told  him  to  get  off 
and  walk  up  the  hill,  which  he  did,  and  about  the  time  the  car 
reached  the  knuckle,  or  within  30  feet  of  the  knuckle,  plaintiff, 
for  the  purpose  of  loosening  the  singletree,  so  as  to  release  the 
mule,  tried  to  get  up  on  the  bumper  of  the  car,  and  as  he  did  so 
his  foot  slipped  from  the  bumper  and  went  to  the  ground,  where 
it  became  fastened  between  the  guard  rail  and  the  outer  rail  of 
the  track,  and  before  he  could  extract  it  the  car  ran  over  his  leg 
and  caused  the  injury.  No  one  else  attempts  to  give  an  ex- 
planation of  the  accident,  so  that  we  must  take  this  statement 
as  the  correct  one  that  the  car,  with  more  than  two  tons  of  ore, 
ran  over  his  leg,  about  five  inches  above  the  knee,  and  yet  he  still 
has  his  leg,  and  it  is  only  a  little  stiff  and  somewhat  shorter  than 
the  other.  But  whether  it  ran  over  his  leg,  or  against  it,  matters 
not.  The  car  was  in  motion  when  he  fell,  being  drawn  by  the 
mule,  and  continued  in  motion  until  the  accident  occurred.. 

The  first,  fifth,  and  sixth  counts  are  under  subdivision  1  of 
section  1749  of  the  Code  of  1896,  alleging  that  the  defendant  had 
failed  to  remedy,  etc. ;  the  first  specifying  the  car  was  defective, 
the  fifth  the  tram  track,  and  the  sixth  the  mule.  There  is  not  a 
particle  of  testimony  tending  to  show  any  defect  in  either.  There 
were  some  questions  seeking  to  show  that  the  mule  was  "balky," 
but  no  affirmative  answer.  It  matters  not  whether  the  mule 
balked  or  stalled,  or  simply  signified  his  preference  to  have  the 
load  lightened.  He  simply  allowed  the  car  to  roll  back  into  the 
pit,  and  no  damage  was  done  there.  When  the  young  man  got 
off,  the  mule  drew  the  car  up  the  hill,  and  his  equanimity  does 
not  seem  to  have  been  disturbed  when  the  young  man  tried  to 
board  the  car  again.  The  character  of  the  mule  seems  to  be 
unimpeached,  and  the  fact  that  it  refused  to  pull  before  certainly 
could  not  furnish  any  reason  for  charging  it  with  the  responsi- 
bility of  this  accident,  because  it  continued  to  pull,  in  accordance 
with  orders,  when  the  young  man,  without  his  knowledge  or 
consent,  attempted  to  get  on  the  bumper  and  let  his  foot  slip. 
So  there  could  be  no  recoverv  on  these  counts. 
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The  other  counts  are  under  subdivision  2  of  said  section,  nani- 
ing:  Holbrook  as  the  party  who  was  negligent  in  putting  the  de- 
fendant, young  and  inexperienced  as  he  was,  to  work  in  a 
dangerous  business  without  instructing  him  in  regard  to  the 
dangers.  The  mere  fact  of  minority  of  a  young  man  19  years 
of  age  does  "not  impose  upon  the  master  any  other  or  greater 
degree  of  care  in  respect  to  the  minor  than  would  be  upon  him 
had  the  servant  attained  full  age."  Ala.  Min.  R.  R.  Co.  v.  Mar- 
cus, lis  Ala.  389,  395,  22  South.  135,  137.  The  general  doctrine 
is  that,  when  a  person  of  apparently  sufficient  age,  ability,  etc., 
seeks  employment,  the  presumption  is  that  he  is  competent  to 
perform  the  duties,  '*to  apprehend  and  avoid  all  dangers  that  may 
be  discovered  by  the  exercise  of  ordinary  care  and  prudence,  and 
there  is  no  reason  or  rule  "that  will  compel  the  master  to  pass 
him  through  a  critical  examination  to  discover  his  competency." 
2  Bailey  on  Personal  Injuries  Relating  to  Master  and  Servant, 
p.  955,  §§  28-30  et  seq. ;  Id.,  p.  958,  §  2838  et  seq.  If  there  are 
dangers  which  are  not  obvious,  or  if  the  servant  is  put  to  work 
upon  a  machine  with  which  he  is  not  familiar,  and  which  is  so 
complicated  and  dangerous  as  to  suggest  that  he  is  not  probably 
aware  of  the  danger,  the  duty  would  rest  on  the  master  to  in- 
struct him ;  but  we  do  not  find  anything  in  the  authorities  which 
would  authorize  the  court  to  hold  a  master  guilty  of  negligence 
for  failing  to  instruct  a  young  man,  19  years  of  age,  and  who 
shows  the  knowledge  which  this  young  man  does,  as  to  how  to 
board  a  car  which  is  being  drawn  by  a  mule.  There  is  no  reason 
suggested  why  his  foot  slipped,  but  only  the  fact  that  it  did 
slip.  If  his  foot  slipped  by  reason  of  the  fact  that  the  "grey 
horse"  was  over  it,  which  made  it  slippery,  the  evidence  shows 
that  the  plaintiff's  previous  occupation  was  picking  "grey  horse," 
so  he  knows  all  about  the  slippery  nature  of  that  mud.  Ala. 
Steel  &  Wire  Co.  v.  Wrenn,  136  Ala.  477,  34  South.  970  (8th 
h.  n.)  339;  Worthington  v.  Gdforth,  124  Ala.  656,  660,  26  South. 
531;  Robinson  Mining  Co.  v.  Tolbert,  132  Ala.  463,  466,  31 
South.  519. 

This  court  has  held  that  the  general  charge  was  authorized  in  a 
case  wherein  the  plaintiff  swore  that  he  did  look  and  listen,  but 
the  facts  were  clear  that  he  must  have  been  mistaken.  Peters  v. 
Sou.  Ry.  Co.,  135  Ala.  533,  537,  541,  33  South.  332.  Also  in  a 
case  where  plaintiff  was  held  to  have  assumed  the  risks  "not- 
withstanding the  plaintiff's  statement  of  his  ignorance  of  the 
danger."  Sloss  Iron  &  Steel  Co.  v,  Knowles,  129  Ala.  410,  416, 
30  South.  584,  585. 

It  is  unnecessary  to  discuss  the  points  raised  on  pleading. 
The  general  charge  was  properly  given  in  favor  of  the  defendant. 

The  judgment  of  the  court  is  affirmed. 

Tyson,  Anderson,  and  Denson,  JJ.,  concur. 


Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S  39 


Cl.\rk  V,  St.  Louis,  S.  F.  &  N.  O.  Ry.  Co. 

(Supreme  Court  of  Arkansas,  May  14,  1906.) 
[94  S.  W.  Rep.  930.] 

Railroads — Injuries    from    Constmctioii    of    Road — Liability.* — ^A 

lessee  was  in  possession  of  a  farm,  when  the  lessor  conveyed  for  a 
valuable  consideration  to  a  railroad  a  right  of  way  through  the  farm. 
An  independent  contractor  of  the  railroad,  under  contract  for  the 
construction  of  the  road,  entered  on  the  farm,  threw  down  the 
fences  thereon,  and  failed  to  erect  cattle  guards  on  the  line  of  rail- 
way where  the  same  entered  the  farm,  by  reason  of  which  cattle  en* 
tered  on  the  farm  and  destroyed  the  lessor's  crop.  Held,  that  the 
railroad  was  liable  to  the  lessee  for  the  damage  to  the  crop. 

Appeal  from  Circuit  Court,  Hempstead  County;  Joel  D.  Con- 
way, Judge. 

Action  by  Ben  Clark  a^inst  the  St.  Louis,  San  Francisco  & 
New  Orleans  Railway  Company.  From  a  judgement  for  de- 
fendant, plaintiff  Clark  appeals.    Reversed,  with  directions. 

This  is  a  suit  by  Ben  Clark,  a  tenant  on  the  farm  of  J.  H. 
McCoUum,  in  Hempstead  county,  to  recover  damafres  of  ap- 
pellee for  the  destruction  of  appellant's  crop.  J.  H.  McCollum, 
the  landlord,  who  had  a  Hen  on  the  crop  for  rents,  and  Rosen- 
berg, who  had  a  mortgage  on  the  crop  for  supplies,  were  also 
parties  plaintiff,  in  order  to  protect  their  interests.  The  gist  of 
the  complaint  is  that  appellee,  while  constructing  its  railway  and 
laying  its  said  track  during  the  months  of  October  and  Novem- 
ber, 1903.  through  said  farm  of  said  Jas.  H.  McCollum,  unlaw- 
fully and  wrongfully  threw  down  the  fence,  and  left  same  down, 
which  inclosed  said  farm  and  failed  to  erect  and  construct  suit- 
able and  safe  and  lawful  cattle  guards  on  its  line  of  railway 
where  same  enters  said  farm;  that,  by  reason  of  said  wrongful 
and  unlawful  throwing  and  leaving  down  of  said  fences,  and 
the  failure  to  erect  and  construct  suitable,  safe  and  lawful  cattle 
guards  at  places  wher.e  said  railway  enters  said  farm,  cattle 
were  allowed  and  permitted  to  enter  and  trespass  upon  said 
farm,  and  cattle  did  enter  said  farm,  at  places  where  said  fence 
was  thrown  and  left  down,  and  where  said  defendant  failed  to 
erect  and  construct  said  cattle  guards  and  trespassed  upon,  ate 
up,  trampled  out.  and  destroyed  said  cotton  crop  of  plaintiff 
Ben  Clark,  to  his  damage  in  the  sum  of  $240.  Appellee  denied 
the  material  allegations  of  the  complaint,  and  set  up  that  the 
damage,  if  any,  was  caused  by  an  independent  contractor  to 
whom  appellee  had  let  the  contract  for  constructing  its  road,  and 
for  whose  acts  appellee  was  in  no  wise  responsible.    Appellee  also 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
railroad  companies  for  the  negligence  of  independent  contractors, 
see  foot-notes  appended  to  Montgomery  St.  Ry.  Co.  v.  Smith  (Ala.), 
19  R.  R.  R.  1.31.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  131;  Gossett  v.  South- 
ern Ry.  Co.  (Tenn.),  18  R.  R.  R.  706,  41  Am.  &  Eng.  R.  Cas.,  N. 
S.,  706. 
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set  up  that  the  entry  was  made  upon  the  land  under  a  warranty 
deed  from  J.  H.  McColkim,  the  owner  and  one  of  the  plainciffs, 
and  that  McCollum  conveyed  said  rig;ht  of  way  to  it  for  a  val- 
uable consideration,  and  warranted  the  title.  It  allegfed  that, 
if  Clark  was  entitled  to  any  amount  against  it,  then  McCollum 
should  answer  to  it  for  such  amount,  and  accordingfly  it  asked 
for  such  judg^iient  against  McCollum  in  the  event  Clark  re- 
cov.ered  against  it.  There  was  proof  tending  to  show  that  the 
alleged  damage  was  caused  by  the  construction  company  to 
whom  appellee  had  let  the  contract  for  building  its  road,  and 
that  it  was  an  independent  contractor ;  that  Clark  had  rented  the 
land  from  McCollum  the  owner,  before  AlcCollum  deeded  the 
right  of  way  to  appellee;  that  Clark  had  a  crop  of  cotton  upon 
the  land  when  the  alleged  entry  was  made  upon  it  by  the  con- 
struction company.  The  proof  tended  to  show  that  the  crop  of 
cotton  was  destroyed  in  the  manner  alleged  in  the  complaint,  and 
that  it  was  of  the  value  of  $240.  The  court  submitted  to  the 
jury  the  amount  to  be  recovered  in  case  of  judgment  against  ap- 
pellee, and  the  jury  returned  a  verdict  for  Ben  Clark  and  as- 
sessed his  damages  at  $240.  The  counsel,  by  consent,  submitted 
to  the  court  the  question  as  to  appellee's  liability  for  the  amount, 
after  the  return  of  the  verdict,  and  the  court  declared  the  law  in 
favor  of  appellee.    The  plaintiff  appealed. 

Jas,  H.  McCollum,  for  appellant.  • 
Glass,  Bstes  &  King,  for  appellee. 

Wood,  J.  (after  stating  the  facts).  The  pleadings  and  proof 
bring  the  case  within  the  rule  recently  announced  by  this  couit 

in  Ft.  Smith,  etc..  Sub.  Ry.  Co.  v.  Maledon,  94  S.  W. ,  where 

we  said,  speaking  of  a  similar  action:  "This  action  was  not 
brought  for  damages  for  taking  a  right  of  way,  or  property  ap- 
propriated for  public  use.  Appellants  were  sued  as  tort-feasors 
for  the  destruction  of  crops.  Appellee  was  lessee  of  the  land  in 
question,  and  in  possession  under  his  lease  at  the  time  the  right 
of  way  was  acquired.  Appellants  had  no  right  to  enter  the  same 
until  he  was  fully  compensated,  or  consented,  and  having  no 
such  right  itself,  the  railway  company  could  confer  none  upon 
the  construction  company.  In  employing  and  directing  the  con- 
struction company  to  enter  the  appellant's  field  and  commence 
construction,  it  thereby  authorized  and  procured  the  commission 
of  the  trespasses,  and  became  a  trespasser  and  liable  with  the 
construction  company  and  its  servants  as  a  joint  tort-feasor  for 
damages  sustained.'' 

Applying  that  doctrine  to  the  facts  of  this  record,  appellee  was 
liable  to  appellant,  Clark,  for  the  damage  done  his  crop.  The 
judgment  is  therefore  reversed,  and  the  cause  is  remanded,  with 
directions  to  enter  judgment  against  appellee  in  favor  of  ap- 
pellant, Clark. 
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Phippin  v.  Missouri  Pac.  R.  Co. 

(Supreme  Court  of  Missouri,  Division  No.  2,  Dec.  12,  1905.     On  re- 
hearing, May  22,  1906.) 

[93  S.  W.  Rep.  410.] 

Master  and  Servant — ^Railroada — Injuries  to  Switchmen. — Where 
plaintiff,  a  railroad  switchman,  was  injured  by  the  cornering  of  certain 
cars  he  was  standing  to  couple  at  night,  which  was  caused  by  the 
failure  of  the  switch  tender  to  perform  his  duty  to  see  that  the 
switches  were  properly  lined  so  as  to  bring  the  cars  together,  ac- 
cording to  the  rules  of  the  railroad  company,  such  failure  constituted 
negligence  for  which  the  railroad  company  was  liable  under  Rev.  St. 
1899,  §  3873,  making  railroads  liable  to  servants  for  injuries  caused 
by  the  negligence  of  fellow  servants. 

Same — Contributory  Negligence — Question  for  Jury. — In  an  action 
for  injuries  to  a  switchman,  evidence  considered,  and  held,  that  plain- 
tiff was  not  guilty  of  contributory  negligence,  as  a  matter  of  law. 

Same — Assumed  Risk. — ^Where  it  was  the  duty  of  a  switch  tender 
to  properly  line  the  switches  so  that  cars  would  not  corner,  and 
plaintiff  w^as  injured,  while  waiting  to  couple  certain  cars,  by  the 
switch  tender's  failure  to  perform  such  duty,  the  negligence  of  the 
switch  tender  was  the  negligence  of  the  master,  the  risk  of  which 
plaintiff  did  not  assume. 

Trial^Instnictions — Assumed  Facts. — The  court  charged  that  if 
the  jury  believed  plaintiff  was  attempting  to  couple  a  stationary 
freight  car  to  a  moving  car  backing  toward  the  same  for  defendant 
railroad  company  and  his  right  hand  was  caught  between  the  corners 
of  the  cars  and  injured,  and  that  the  injury  was  caused  by  the  negli- 
gence of  the  switch  tender  in  improperly  lining  switches,  causing 
the  corners  of  the  cars  to  collide,  and  plaintiff  was  in  the  exercise 
of  ordinary  care  himself,  he  was  entitled  to  recover.  Held,  that  such 
instruction  was  not  objectionable  as  assuming  that  the  throwing  of 
the  switch  for  the  wrong  track  was  a  negligent  act. 

*    On  Rehearing. 

Appeal — Rehearing — New  Questions. — -A  question  raised  neither  at 
the  trial  nor  on  the  hearing  of  an  appeal  cannot  be  raised  on  re- 
hearing. 

Damages^— Personal  Injuries — ^Excessiveness. — 'Plaintiff,  a  switch- 
man, had  his  right  hand  so  crushed  between  cars  that  it  had  to  be 
cut  away,  with  the  exception  of  the  thumb,  which  was  stiff  and  use- 
less. He  was  confined  to  the  hospital  for  six  months,  and  underwent 
intense  pain  and  suffering,  and  at  the  trial  parts  of  the  stump  were 
unhealed.  He  had  been  unable  to  work  since  the  injury,  and  was 
permanently  disabled  from  ever  again  following  his  vocation.  He 
was  44  years  of  age  at  the  time  he  was  injured,  and  had  been  receiving 
$90  per  month.  Held,  that  a  verdict  for  $12,000  was  excessive,  and 
should  be  reduced  to  $9,000. 

Appeal  from  Circuit  Court,  Jackson  County;  J.  H.  Slovcr, 
Jud^e. 

Action  by  Georgfe  L.  Phippin  against  the  Missouri  Pacific 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Reversed  conditionally  on  rehearing. 

Elijah  Robinson,  for  appellant. 
Walsh  &  Morrison,  for  respondent. 

Gantt,  J.  On  the  22d  day  of  March,  1902,  the  plaintiff  com- 
menced this  action  for  damages  in  the  circuit  court  of  Jackson 
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county,  Mo.  After  alle^inia:  that  the  defendant  was  a  railroad 
corporation  duly  org^anized  under  the  laws  of  this  state,  his  peti- 
tion proceeds  to  aver:  "That  on  the  15th  cay  of  September, 
1901,  and  for  several  months  prior  thereto,  plaintiff  was,  and  had 
been,  in  the  defendant's  employ  as  a  switchman  in  its  railroad 
yards  situated  in  what  is  known  as  the  west  bottoms  of  Kansas 
City,  Jackson  county,  Mo. ;  that  plaintiff's  duties  were  to  couple 
and  uncouple  cars,  switch  them  about  and  make  them  up  into 
trains,  and  to  obey  orders  and  directions  of  his  yardmaster  and 
foreman,  who  were  superior  in  igfrade  and  authority  to  plaintiff; 
that  it  became  and  was  the  duty  of  the  defendant  at  such  time 
and  place  to  use  ordinary  care  to  provide  plaintiff  a  reasonably 
safe  place  in  which  to  work;  to  use  ordinary  care  to  avoid  in- 
juring plaintiff  while  performing:  his  duties ;  and  that  it  was  also 
defendant's  duty,  acting;  throug^h  plaintiff's  superiors  as  afore- 
said, to  take  proper  precaution  to  prevent  injury  to  plaintiff; 
that  at  or  about  the  hour  of  8:30  o'clock  p.  m.  of  the  ISth  of 
September,  1901,  and  in  the  darkness  of  the  nigfht,  plaintiff  was 
working  with  a  switch  crew,  whose  foreman  was  one  G.  W. 
Zibble,  and  said  crew  was  operating;  defendant's  eng^ine  310, 
which  was  in  chargfe  of  one  F.  F.  Wood,  an  eng^ineer;  that  said 
defendant  at  such  time  and  place  provided  a  switch  tender,  one 
Edward  Gibbony,  whose  duty  it  was,  under  the  supervision  of 
said  yardmaster  and  foreman,  to  throw  the  switches  in  said 
yards  and  see  that  the  same  were  properly  set ;  that  at  said  time 
and  place  there  were  certain  stationary  cars  standing;  cm  what 
is  and  was  known  as  track  No.  18,  and  was  and  is  located 
at  a  point  in  said  yards  where  Liberty  street  and  Union  avenue, 
both  public  streets  of  Kansas  City,  Jackson  county.  Mo.,  would 
intersect,  if  prolong;ed ;  and  that  said  stationary  cars  stood  about 
40  or  45  feet  west  of  the  point  at  which  was  located  a  certain 
g:round  switch,  and  at  the  point  of  said  switch  both  said  track 
No.  18.  and  also  a  certain  track  known  as  track  No.  17,  ran  into 
a  certain  main  track ;  that  at  said  time  and  place  it  became  and 
was  the  duty  of  plaintiff  to  couple  said  stationary  cars  onto  cer- 
tain other  cars  at  the  time  being;  moved  backwards  attached  to 
the  switch  eng;ine  aforesaid,  and  plaintiff  was  standing;  with  his 
rig;ht  hand  upon  the  rod  of  the  first  of  said  stationary  cars  in 
readiness  to  make  the  coupling;  at  the  place  and  in  the  manner 
required  by  his  duty,  and  under  the  custom  and  rules  of  the  de- 
fendant: that  the  point  at  which  stationary  cars  were  standing; 
was  in  close  proximity  to  said  track  No.  17,  so  that  cars  running; 
upon  said  track  No.  17  in  a  westerly  direction  would  necessarily 
come  in  contact  with  the  corner  of  the  car  at  which  plaintiff  was 
standing; ;  that  when  said  cars  were  backed  from  said  main  track 
onto  track  No*.  17,  instead  of  track  No.  18,  and  on  account  of 
being;  backed  upon  said  track  No.  17  instead  of  said  track  No. 
18,  the  coupling;  did  not  meet,  but  the  corners  of  the  cars  at 
which  plaintiff  was  so  standing;,  engrossed  in  his  work  as  afore- 
said, were  broug;ht  into  violent  contact  with  each  other  and  nis 
body  was  thus  caug;ht  between  the  said  cars,  and  his  right  hand. 


Vol.  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S  43 

Phippin  V.  MUtouri  Pac  R.  Co 

arm,  and   wrist  cau^t  between  the  comers  of  said  cars  and 
mashed  and  crushed  so  that  his  entire  hand,  save  and  except  a 
fra^:nient  of  the  thumb,  had  necessarily  to  be  amputated;  that 
said  injur)'  was  occasioned  to  plaintiff  by  the  neg^lig^ence,  care- 
lessness, and  want  of  ordinary  care  on  the  part  of  the  defendant, 
its   agents,  servants,  and  employees  in  the   following^  respects, 
to-wit:     That  said  defendant  by  and  through  its  agent,  servant, 
and  employee,  said  Gibbony,  negligently,  carelessly,  and  unskill- 
fully  threw  said  switch,  permitting  the  moving  cars  to  run  in 
upon  track  No.  17  instead  of  track  No.  18.    Other  charges  of 
negligence  are  contained  in  the  petition,  but  all  of  them  except 
the  foregoing  were  disregarded  on  the  trial  of  the  case,  and  the 
case  was  submitted  to  the  jury  solely  on  the  question  of  the  neg* 
Hgence  of  the  switch  tender,  Gibbony,  in  throwing  the  switch 
for  track  No.  17  instead  of  track  No.  18.    The  petition  further 
alleged  that  the  said  injury  to  plaintiff  has  caused  him  the  most 
intense  pain  and  suffering,  both  mental  and  physical,  ever  since 
its  occurrence,  and  will  for  some  time  in  the  future  continue  to 
do  so;  that  at  the  time  of  his  injury  plaintiff  was  a  strong,  able 
bodied  man  and  was  able  to  earn,  as  a  railroad  switchman,  $90 
per  month,  but  that  his  earning  capacity,  by  said  injury,  has  been 
entirely  destroyed ;  that  plaintiff  has  been  permanently  deformed 
and  rendered  a  cripple  thereby  and  has  been  deprived  of  all 
ability  to  earn  his  own  livelihood,  all  to  his  great  damage  in  the 
sum  of  $15,000,  for  which  he  prays  judgment  and  costs.     The 
answer  admitted  the  incorporation  of  the  defendant,  and  that 
on  or  about  September  15,  1901,  an  accident  occurred  wherein 
plaintiff  was  injured,  but  denied  that  he  received  injuries  of  the 
character  and  to  the  extent  in  said  petition  set  forth,  and  denied 
that  plaintiff's  injuries  were  caused  by  any  negligence  or  care- 
lessness on  the  part  of  the  defendant,  its  servants,  agents  and 
employees,  and  denied  each  and  every  other  allegation  in  said 
petition,  not  expressly  admitted  to  be  true.     There  was  also  a 
plea  of  contributory  negligence.    Plaintiff  filed  a  reply,  which  was 
a  general  denial  of  all  new  matter  alleged  in  the  answer.    The 
cause  was  tried  on  the  23d  of  June,  1902,  and  resulted  in  a  ver- 
dict for  the  plaintiff  for  $12,000  and  costs.    In  due  time  the  de- 
fendant filed  its  motion  for  new  trial  and  in  arrest  of  judgment, 
which  was  heard  and  overruled,  and  the  defendant  excepted  and 
thereupon  the  defendant  appealed  to  this  court. 

On  the  part  of  the  plaintiff  the  evidence  tended  to  prove  that 
the  plaintiff  was  a  night  switchman  of  the  defendant  in  its  yards 
at  Kansas  City  at  the  time  he  received  the  injury  complained  of. 
The  night  yardmaster  was  Joseph  ^faroney,  and  the  crew  of 
which  plaintiff  was  a  member  consisted  of  Emmet  Green,  the 
foreman,  George  Zibble,  and  C.  Mills,  switchman,  Wood,  en- 
gineer, Burnett,  fireman,  and  a  switch  tender  named  Gibbony 
and  the  plaintiff.  At  the  time  of  the  accident,  Green  had  gone 
to  lodge,  and  Zibble  had  been  appointed  foreman  in  his  place  bv 
Maroney,  the  yardmaster.  Mills  was  over  at  the  Union  Pacific 
vards  some  distance  away,  Wood  and.  Burnett  were  on  the  en- 
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^ine  and,  so  far  as  the  record  shows,  knew  nothing  of  the  facts 
causing^  plaintiff's  injury.  Gibbony  was  dead  at  the  time  of  the 
trial.  The  plaintiff  testified  that  the  point  at  which  the  accident 
occurred  was  about  45  feet  from  the  gfround  switch  connecting 
the  two  tracks  Nos.  17  and  18.  'Plaintiff  testified  that  the  photo- 
graph marked  Exhibit  A,  attached  to  plaintiff's  additional  ab- 
stract of  the  record,  correctly  represented  the  directions  and  the 
yard  at  the  place  where  he  was  injured;  that  the  photog^raph 
marked  Exhibit  B  represents  the  same  place  looking;  in  an  op- 
posite direction  towards  Hickory  street  and  Union  avenue;  that 
Exhibit  C  correctly  represents  the  tracks  17  and  18  and  the 
ground  switch  and  point  of  accident.  These  exhibits  and  photo- 
graphs will  accompany  this  opinion.  He  further  testified  that  the 
crew  were  switching  a  long  line  of  cars;  one  or  two  cars  had 
been  placed  on  track  18  so  that  the  east  end  of  the  one  towards 
the  east,  which  was  a  coal  car,  was  about  40  to  45  feet  from  the 
ground  switch,  at  which  point  the  north  rail  of  track  17  was 
about  a  foot  and  a  half  or  two  feet  from  the  north  rail  of  track 
18,  and  the  south  rails  of  the  respective  tracks  were  thus  the 
same  distance  apart.  The  second  cut  went  down  on  track  No.  8, 
and  plaintiff  rode  it  down  and  coupled  the  cars  onto  a  car  on 
that  track ;  then  he  ran  back  towards  track  No.  18  to  couple  the 
next  cut  onto  the  cars  standing  on  track  18.  Plaintiff  had  been 
with  Zibble  when  he  marked  the  cars  with  chalk  and  knew  that 
this  cut,  which  was  then  being  shoved  in,  was  marked  for  track 
18.  When  the  plaintiff  reached  the  stationary  car  on  track  18, 
he  took  hold  of  the  lever  with  his  right  hand  and  held  it  ready  to 
drop  it  when  the  automatic  couplings  came  together.  He  was  then 
standing  facing  north,  with  his  right  hand  about  a  foot  or  18 
inches  in  from  the  side  of  the  car.  He  had  his  lighted  lantern 
in  his  left  hand,  and  there  was  nothing  to  obstruct  Gibbony's 
view  of  him.  When  plaintiff  arrived  at  this  point  he  glanced  at 
the  approaching  cars,  which  were  then  about  6  feet  away  from 
him,  and  then  looked  towards  the  coupling  that  he  was  trying  to 
make.  He  supposed  that  the  cars  were  on  track  18  as  marked 
with  the  chalk,  but  Gibbony  had  thrown  the  switch  and  they 
were  on  the  lead  of  track  17.  The  cars  came  together,  and,  by 
reason  of  being  in  different  leads,  the  approaching  car  was  about 
2  feet  to  one  side  so  that  the  drawheads  slipped  past  each  other 
and  each  went  underneath  the  other  car  and  the  ends  of  the  cars 
came  together,  and  plaintiff's  hand  was  caught  by  a  big  bolt  on 
the  end  of  the  truss  rod  which  comes  through  the  end  of  the  car 
and  was  mashed  against  the  opposite  car.  One  of  the  cars  was 
thrown  off  of  the  track  by  the  force  of  the  collision,  and  the 
cars  were  shoved  some  60  to  70  feet  to  the  point  of  the  frog 
before  they  were  stopped.  At  the  time  of  the  accident,  Gibbony 
was  opposite  the  ground  switch,  40  or  45  feet  away  from  the 
plaintiff.  It  was  Gibbony's  duty  to  see  that  the  switch  was 
thrown.  It  was  also  the  dutv  of  Gibbonv  and  Zibble  to  see  that 
.the  cars  did  not  corner.  The  switchman  making  a  coupling  has 
to  hold  the  lever  and  cannot  watch  other  things,  but  it  is  the 
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duty  of  the  switch  tender  and  foreman  to  watch  out.  There  was 
no  electric  light  near  there.  Zibble  was  about  15  feet  east  of 
Gibbony  when  the  collision  occurred,  and  Maroney  was  further 
away,  up  near  Hickory  street.  The  accident  occurred  about  9 :30 
o'clock  p.  m.  Plaintiff  was  taken  to  the  hospital,  where  he  re- 
mained from  the  time  of  the  accident,  September  IS,  1901,  until 
the  following  March,  1902.  An  attempt  was  made  to  save  the 
thumb  of  the  hand,  but  the  leader  was  so  badly  mashed  and 
bruised  that  the  skin  died,  and,  at  the  time  of  the  trial,  all  that 
remained  of  the  hand  was  the  stiff  and  useless  thumb.  Plaintiff 
testified  that  he  suffered  great  pain,  and  the  hand  never  healed, 
and  pained  him  at  all  times.  He  was  44  years  of  age,  and  earned 
$90  per  month  at  the  time  he  was  injured.  This  was,  in  sub- 
stance, the  plaintiff's  evidence  in  chief. 

On  the  part  of  the  defendant,  Joseph  A.  Maroney,  the  night 
yardmaster,  testified  that  he  did  not  see  Mr.  Phippin  from  where 
he  was  at  the  time  of  the  accident.  He  was  about  30  yards  east 
of  Zibble  at  the  time  of  the  injury  to  plaintiff.  By  holding  up 
a  lamp,  a  man  can  see  along  the  rail  to  distinguish  the  rail  for 
about  10  feet.  There  was  a  stationary  car  on  track  18,  and  the 
next  car  was  marked  for  track  17.  The  car  that  struck  Phippin 
had  to  stand  awhile  after  it  was  kicked  onto  track  17,  but  was 
shoved  down,  a  string  coupled  on,  and  started  it  moving  again. 
A  man  standing  at  the  switch  stand  could  see  well  enough  to  tell 
whether  a  car  that  was  shoved  on  18  had  been  cleared  so  as  to  let 
another  pass  on  17.  On  cross-examination,  Mr.  Maroney  said 
that  a  man  in  plaintiff's  position  coupling  a  car  which  was  com- 
ing from  the  east  looks  right  north  at  the  coupling  that  is  being 
made,  and  that  this  is  the  usual  and  customary  way  of  doing  it, 
and,  though  they  call  them  automatic  couplings,  they  will  not  all 
couple  automatically,  and  to  insure  a  coupling  the  switchman 
takes  the  lever  and  holds  it  up  and  the  crank  is  there  for  the 
switchman  to  catch  hold  of.  There  was  no  light  on  this  ground 
switch  where  Gibbony  was,  and  he  had  told  Zibble  to  act  as 
foreman  in  place  of  Green,  the  regular  foi:eman.  It  was  the  duty 
of  the  switch  tender  to  line  the  switches,  to  see  that  the  cars  did 
not  corner,  and  if  they  do  it  is  a  violation  of  the  rules.  G.  W. 
Zibble  testified  that  at  the  time  of  the  plaintiff's  injury  he  was 
45  or  SO  feet  east  of  the  ground  switch.  The  car  that  struck  Mr. 
Phippin  was  marked  for  track  17.  Cars  corner  sometimes,  but 
it  can  be  prevented,  provided  the  switch  tender  does  not  throw 
the  switch  for  some  opposite  track.  These  two  cars  cornered 
because  the  switch  tender  threw  the  switch  for  the  wrong  track. 
It  was  Gibbony 's  duty  to  see  that  the  cars  did  not  corner,  and 
the  switchman  had  to  depend  on  that,  and  did  depend  on  it.  He 
gave  the  signal  to  back  up  and  saw  Phippin  go  in  to  make  the 
coupling.  Gibbony  threw  the  switch.  The  witness  intended 
that  these  cars  should  back  up  to  the  car  standing  on  track  18 
so  that  would  be  coupled  on.  and  he  saw  Phippin  ready  to  couple 
on  to  the  stationary  car.  There  was  no  stationary  car  stand- 
ing on  track  17;  it  was  clear  when  he  gave  the  signal,  and  the 
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switch  tender,  instead  of  throwinfs:  the  switch  for  18,  the  track 
the  car  was  on,  threw  it  for  track  17,  which  was  empty.  Phippin 
was  standing  there  holding  his  hand  where  he  had  to  hold  it, 
and  the  cars  cornered  and  held  him ;  the  cars  on  18  went  a  good 
ways  and  one  of  the  cars  that  cornered  was  derailed.  Gibbony 
was  standing  there  and  he  could  see  that  the  car  did  not  clear. 
This,  in  substance,  was  the  evidence  given  by  the  eyewitnesses 
to  the  accident.  Mr.  C.  E.  Carson  was  called  by  defendant  as 
an  expert  witness,  and  testified  that  he  was  a  superintendent  of 
terminals  for  the  Missouri  Pacific  Railroad,  and  that  he  had 
measured  the  distance  between  the  rails  at  a  point  45  feet  west 
of  the  ground  switch,  and  his  recollection  was  that  the  distance 
was  2  feet  Sj4  inches,  but  that  he  did  not  charge  his  memory  with 
it.  Six  feet  further  east  the  distance  was  seven  inches  less.  He 
testified  that  he  had  made  a  test,  and  that  at  this  point  the  bodies 
of  two  cars  would  not  come  together  because  of  the  draft  of  the 
drawheads,  which  would  make  a  space  of  a  foot  or  so  between 
the  bodies  of  the  cars.  The  cars  would  have  to  be  125  feet  from 
the  switch  point  for  the  corners  to  come  together.  He  was  not 
there  when  Mr.  Phippin  was  hurt,  and  did  not  know  how  it 
happened.  Was  merely  testifying  as  an  expert.  He  stated  that 
cars  frequently  cornered,  and  thought  that  the  switchman  could 
distinguish  for  15  to  18  feet  whether  a  car  was  on  track  17  or 
18,  and  there  was  nothing  to  prevent  a  switchman  from  looking 
at  an  approaching  car  when  making  a  coupling.  Mr.  Francis 
Shade,  a  stenographer,  testified  with  regard  to  the  correctness 
of  a  transcript  of  the  plaintiff's  deposition,  and  Mr.  Morrison 
testified  on  the  same  subject  in  rebuttal.  The  defendant  then 
read  in  evidence  the  following  portion  of  the  deposition  taken 
by  the  defendant  before  the  trial,  which  was  as  follows:  "Q. 
Could  you  see  the  track  that  you  were  standing  next  to?  A.  No, 
sir ;  I  could  not  see  the  track  until  I  came  over  on  it.  Q.  When 
you  were  on  the  track  how  far  along  could  you  see?  A.  About 
from  here  to  that  door.  Q.  How  many  feet?  A.  Eight  or  ten 
or  fifteen  feet.  Q.  How  far  could  you  have  seen  ihe  rail  of 
the  track  if  you  had  been  looking  down  the  track  and  close  to 
it?  A.  I  could  have  seen  about  four  feet,  because  my  light  was 
back  here.  Q.  You  mean  that  you  could  only  see  the  rails  four 
feet  from  you?  A.  Yes,  sir;  only  four  feet.  The  shadow  of  my 
lamp  was  back  of  me." 

The  foregoing  was  practically  all  the  evidence  in  the  case. 
At  the  conclusion  of  the  evidence  the  court  gave  the  following 
instruction  for  the  plaintiff:  (1)  The  jury  are  instructed  that 
if  they  believe  and  find  from  the  evidence  that  on  September  15, 
1901,  the  plaintiff,  George  L.  Phippin,  was  attempting  to  couple 
a  certain  stationary  freight  car  to  a  certain  moving  car  backing 
towards  the  same,  for  the  defendant  railroad  company,  and  that 
his  right  hand  and  wrist  were  caught  between  the  corners  of 
said  cars  and  injured,  and  that  the  said  injury  was  caused  by 
the  negligence  and  carelessness  of  the  switch  tender,  in  throw- 
ing the  switch  for  track  No.  17,  instead  of  track  No.  18,  thus 
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causing  the  comers  of  the  cars  at  which  plaintiff,  Phippin,  was 
standings;',  to  collide  and  come  together  with  force  and  violence, 
and  that  the  plaintiff,  at  the  time,  was  in  the  exercise  of  ordinary 
care  himself,  then  your  verdict  must  be  for  the  plaintiff."    And 
the  following  instructions  for  the  defendant:    "(2)  The  court 
instructs  the  jury  that  when  plaintiff  entered  the  employ  of  the 
defendant  he  assumed  all  the  ordinary  risks  of  the  employment 
and  it  was  his  duty  to  exercise  reasonable  care  and  diligence 
in  protecting  himself  from  injuries ;  and  if  the  jur>'  believe  from 
the  evidence  in  the  case  that  plaintiff  was  an  experienced  rail- 
road switchman  and  he  could,  by  the  exercise  of  such  reasonable 
care  and  diligence,  have  ascertained,  in  time  to  avoid  the  acci- 
dent, that  the  car  that  was  approaching  him  from  the  east  was 
on  track  No.  17  and  the  stationary  car  was  on  track  No.  18  so 
that  the  comers  of  the  two  cars  would  come  together,  then  he 
is  not  entitled  to  recover,  and  it  is  your  duty  as  jurors  to  find  a 
verdict  for  the  defendant.    By  'reasonable  care  and  diligence'  is 
meant  such  care  and  diligence  as  an  ordinarily  pmdent  and  care- 
ful man  would  usually  exercise  under  the  same  or  similar  cir- 
cumstances.   (3)  The  court  instmcts  the  jury  that  if  you  believe 
from  the  evidence  in  the  case  that  the  number  of  men  employed 
in  switching  at  the  time  that  the  accident  occurred  were  suffi- 
cient to  handle  the  cars  with  safetv,  bv  the  exercise  of  reasonable 
care,  then  the  plaintiff  is  not  entitled  to  recover  on  account  of 
any  insufficiency  in  the  number  of  men  employed  in  that  work. 
(4)  The  court  instmcts  the  jury  that  the  plaintiff,  Phippin,  has 
been  a  witness  in  his  own  behalf  in  this  case,  and  the  jury  are 
the  sole  judges  of  his  credibility.     All  statements  made  by  him, 
if  any,  which  are  against  his  own  interest,  must  be  taken  as 
true,  but  his  statements  in  his  own  favor  are  only  to  be  given 
such  credit  as  the  jury,  under  all  the  facts  and  circumstances  in 
evidence,  deem  them  entitied  to.     (5)  The  court  instructs  the 
jury  that  if  the  physical  facts,  as  shown  by  the  evidence  in  this 
case,  are  in  conflict  with  tiie  statements  of  any  witness  who  has 
testified  in  this  case,  then  it  is  your  duty  to  take  into  considera- 
tion what  is  shown  by  the  physical  fatrts  and  to  disregard  the 
statements  of  witnesses   in   conflict   with   such   physical    facts, 
if  any.     (6)  The  court  instructs  the  jury  that  in  passing  on 
this    case   you   should   take   into   consideration    the    facts   and 
circumstances  developed  by  the  evidence   in  the  case,  and   in 
arriving  at  a  verdict   you   should  be   governed   alone   by   the 
evidence  and  the  instmctions  of    the  court,   which  are  given 
for  your  guidance,  and  should  not  suffer  yourselves  to  be  in 
any  way  influenced  by  the  fact  that  the  plaintiff    is  an  indi- 
vidual and  the  defendant  a  railroad  company."     And  refused 
the  following  instruction  No.   1,  asked  by  the  defendant.     In- 
stmction  1 :   "The  court  instmcts  the  jur\'  that,  under  the  plead- 
ings and  the  evidence  in  this  case,  the  plaintiff  is  not  entitled 
to   recover   and   your,  verdict   will,   therefore,   be    for   the   de- 
fendant." 

1.    The  first  contention  of  the  defendant  in  this  case  for  a 
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reversal  of  the  judgment  is  that  there  was  no  substantial  evi- 
dence tending  to  show  negligence  on  the  part  of  the  defendant 
and  therefore  the  court  should  have  directed  a  verdict  for  the 
defendant.  This  instance  is  predicated  largely  upon  the  claim 
that  there  was  no  substantial  evidence  in  the  case  tending  to 
show  that  the  car  which  was  thrown  on  track  No.  17  and  which 
cornered  and  collided  with  the  stationary  car  on  track  No.  1& 
and  thereby  caused  the  injury  to  the  plaintiff  was  negligently 
put  upon  track  No.  17,  instead  of  on  track  18.  This  claim 
necessarily  requires  a  consideration  of  the  testimony  on  this 
point.  The  testimony  of  the  plaintiflf  and  of  Zibble,  who  was 
the  acting  foreman  of  plaintiff's  crew  that  night  when  switching 
and  making  up  trains,  was  to  the  effect  that,  just  prior  to  the 
injury  to  plaintiff,  one  or  more  cars  were  standing  stationary 
on  track  No.  18,  about  40  or  45  feet  from  the  ground  switch,  and 
that  it  was  the  duty  of  Gibbony,  as  switch  tender  of  that  switch, 
to  line  the  switches,  and  to  see  that  cars  did  not  corner,  and 
that  there  were  no  cars  on  track  17.  The  engine  and  the  mov- 
ing cars  were  coming  from  the  east.  The  plaintiff  testified  that 
the  box  car  which  cornered  with  the  car  at  which  he  was  stand- 
ing, prepared  to  couple  it  to  the  car  coming  from  the  east,  was 
marked  in  chalk  18,  and  that  this  mark  indicated  that  it  should 
go  on  track  No.  18.  Plaintiff  testified  that  he  saw  Zibble,  the 
foreman,  when  he  marked  the  cars  with  chalk,  and  knew  that 
this  cut  of  cars  which  was  then  being  shoved  in  was  marked 
for  track  18.  Just  prior  to  this  he  had  gone  down  to  track  No.  8 
with  the  second  cut,  and,  having  coupled  the  cars  on  that  track, 
had  run  back  to  track  18  to  couple  the  next  cut  on  the  cars 
standing  on  track  18.  Zibble  and  Maroney,  witnesses  for  the 
defendant,  testified  that  the  car  in  question  was  marked  for  track 
17  instead  of  for  track  18,  and  it  is  insisted  by  the  defendant 
that  the  testimony  was  so  overwhelmingly  against  the  plaintiff 
in  regard  to  the  numbering  of  these  cars  that  plaintiff's  evi- 
dence on  this  point  is  not  entitled  to  any  consideration.  Plaintiff 
testified  that  before  the  accident  that  night  he  had  been  along 
a  string  of  cars  that  were  to  be  switched,  looking  at  the  numbers 
on  the  cars  to  see  where  they  went,  and  seeing  to  the  brakes  on 
them,  and  if  there  were  any  couplings  to  make;  that  he  was 
following  Zibble,  the  foreman,  who  was  marking  the  cars.  Mr. 
Zibble  was  asked  who  put  those  figures  on  the  car,  and  he  replied 
that  he  did.  He  was  asked  where  plaintiff  was  at  the  time  he 
marked  the  car,  and  he  answered,  he  was  along  with  him  down 
on  the  track,  and,  when  asked  whether  plaintiff  saw  him  put  the 
figures  on  the  car,  he  answered,  "He  was  walking  along  there. 
I  do  not  know  whether  he  paid  any  attention  to  the  figures  or 
numbers  I  was  putting  on  the  car  or  not:  I  cannot  say  about 
that."  On  the  other  hand,  Maroney  testified  that  he  had  marked 
those  cars  and  that  he  put  the  figure  17  on  this  car.  Thus  there 
was  a  conflict  between  the  defendant's  two  witnesses  Zibble 
and  Maroney  as  to  who  put  the  marks  on  the  car  in  question. 
But  we  think  it  is  too  clear  for  discussion  that  in  this  state  of 
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the  evidence  it  was  a  question  for  the  jury  to  determine  whether 
this  car  was  marked  for  track  17  or  track  18,  and  it  is  not  the 
province  of  this  court  to  settle  that  question. 

That  plaintiff  understood  that  the  car  was  comings  back  on 
track  18  there  would  seem  to  be  little  ground  for  controversy. 
When  he  came  back  from  track  8  he  went  to  the  stationary  car 
on  track  18,  which  stood  about  45  feet  from  the  ground  switch 
af  which  Gibbony  was  stationed,  and  took  hold  of  the  lever> 
which  was  a  foot  or  18  inches  from  the  side  of  the  car,  with  his 
right  hand,  and  pulled  the  lever  down  off  of  the  catch  and  held 
it,  preparatory  to  making  a  coupling  with  the  car  or  train  which 
was  being  backed  up  from  the  east.     This  conduct  on  his  part 
would  have  been  entirely  useless  had  he  expected  the  car  from 
the  east  to  lead  down  on  track  17,  as  it  would  have  been  per- 
fectly apparent  that  he  could  not  couple  his  car  to  the  car  coming 
from  the  east  on  17,  and  there  were  no  stationary  cars  on  track 
17.     Both  Maroney  and  Zibble,  witnesses  for  the  defendant,  the 
one  the  night  yardmaster,  and  the  other  the  foreman  of    this 
crew   with   which  plaintiff   was   working,   testified   that   it   was 
Gibbony's  duty  as  switch  tender  of  that  ground  switch  to  line 
switches  and  to  see  that  the  cars  did  not  corner;  that  is,  to  see 
that  all  cars  were  in  the  clear.     Now,  while  defendant  insisted 
that  it  was  not  the  intention  that  this  car  should  be  pushed  west 
on  track  18,  and  coupled  with  the  stationary  car  standing  near 
the  ground   switch,   Mr.   Maroney  testified,   in   regard   to   Gib- 
bony's opportunity  to  see  that  these  cars  would  corner  if  the  box 
car  was  switched  on  track  17,  as  follows:    "Q.  Could  a  man 
see  well  enough  to  tell  whether  a  car  that  was  shoved  on  track 
18  had  been  cleared  so  as  to  let  the  others  pass  by  on   17 — I 
mean  from  the  switch  stand?    A.  Yes,  sir."    Mr.  Zibble  testified 
as  follows :  "Q.  Do  you  mean  to  say  that  you  gave  the  signal  for 
the  engineer  to  move  the  car  onto  18?    A.  I  gave  him  the  signal 
to  back  up,  supposing  that  he  was  going  on  track  18.    Q.  You 
supposed  he  was  going  on  track  18?    A.  Yes,  sir,  that  was  the 
information  that  I  got  from  Mr.  Maroney  when  he  went  by  me. 
Q  Did  Mr.  Gibbony  have  any  such  information?     A.  He  was 
standing  right  there,  and  could  see  that  the  car  did  not  clean 
Q.  Did  he  have  any  information  except  what  was  shown  on  the 
tab?    A.  That  was  sufficient."    On  recross-examination  on  this 
same  subject   Zibble   testified   further:    "Q.  He   could   see   it? 
A.  Yes,   sir,  he  could  surely  see  it."     Zibble  and  the  plaintiff 
were  the  only  actual  eyewitnesses  to  the  accident.     Zibble  testi- 
fied that  he  gave  the  signal  to  back  up;  that  it  was  very  dark 
there,  but  he   saw   Phippin,   the  plaintiff,   go   in   to   make  the 
coupling.    Gibbony  threw  the  switch.    That  he,  Zibble,  intended 
that  these  cars  should  be  backed  up  to  this  car  standing  on  18, 
so  that  they  could  be  coupled  together.     Zibble,  at  the  time  he 
g:ave  the  signal,  was  standing  close  to  Gibbony,  and  saw  Phippin, 
the  plaintiff,  ready  to  couple  on  the  stationary  car.     That  there 
was  no  stationary  car  standing  on   17.     He  testified  that  the 
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switch  tender,  Gibbony,  instead  of  throwing  the  switch    for   18, 
the  track  the  car  was  actually  on,  threw  it  for  17.    He  testified 
that  the  reason  these  two  cars  cornered  was  that  "the    s^vitch 
tender  threw  the  switch   for  the  wrong:  track;  that  was    all." 
Thus  there  was  evidence  independent  of  the  numbers   on    the 
car  which  tended  to  show  that  it  was  the  duty  of  Gibbony  to  see 
that  the  cars  did  not  comer,  and  that  from  his  position  at   the 
gfround  switch  Gibbony  could  see  that  the  cars  did  not   clear, 
and  that  if  he  sent  the  backing  cars  onto  track   17  it   would 
corner  with  the  stationary  car  standing  only  45  feet  distant  on 
track  18,  and,  seeing  the  plaintiff  standing  there  with  his  lantern, 
it  was  negligence  on  the  part  of  Gibbony  to  throw  the  s^vitch 
for  track  17  instead  of  18.    In  view  of  this  evidence,  we  cannot 
agree  to  the  proposition  of  the  learned  counsel  for  the  defend- 
ant that  there  was  no  substantial  evidence  in  the  case  tending" 
to  show  that  the  car  in  question  should  have  been  put  on  track 
18  instead  of  track  17,  nor  do  we  understand  from  the  testimony 
that  Gibbony  was  bound  by  his  directions  to  send  the  car  on  17 
even  if  it  was  numbered  17.    The  yardmaster  and  the  foreman 
both  concurred  that  it  was  the  duty  of  the  switch  tender  to  so 
line  the  switches  that  the  cars  would  not  corner,  and  there  was 
much  substantial  evidence  to  justify  the  jury  in  finding  that 
Gibbony  from  his  position  could  see  that  the  cars  did  not  clear. 
In  other  words,  that  the  stationary  car  on   18,  owing  to  the 
proximity  of  the  tracks,   would  necessarily  collide  with  a  car 
sent  in  on  track  17,  and  if,  under  these  circumstances,  Gibbony 
sent  the  cars  down  on  track  17,  he  was  negligent  in  so  doing", 
and  if  so  the  defendant  became,  and  is,  liable  to  plaintiff  for 
this  negligent  act  of  his  fellow  servant  under  the  provisions  of 
section  2873,  Rev.  St.  1899,  commonly  called  the  "Fellow  Serv- 
ant's Act." 

2.  But  it  is  insisted  that  even  if  Gibbony  was  guilty  in  switch- 
ing the  moving  cars  onto  track  17  instead  of  track  18  and 
thereby  causing  the  cars  to  corner,  the  plaintiff  was  guilty  of 
such  contributory  negligence  that  will  bar  his  recovery.  It  is 
earnestly  argued  that,  as  he  was  an  experienced  railroad  switch- 
man, having  been  in  the  railroad  business  for  more  than  20 
years  and  half  of  that  time  engaged  in  switching,  and  was  fa- 
miliar with  the  tracks  in  the  yards  where  the  accident  occurred, 
and  knew  the  proximity  of  tracks  17  and  18  and  that  if  a  car 
should  be  pushed  onto  track  17  it  would  corner  with  a  stationary 
car  on  track  18,  it  was  his  obvious  duty  to  watch  the  approaching 
car  to  see  which  track  the  car  was  on,  and  that  if  he  had  been 
looking  to  see  which  track  the  car  was  on  he  would  have  dis- 
covered that  it  was  on  track  17  in  time  to  have  removed  his  hand 
from  the  lever,  and  thus  have  avoided  the  accident.  We  are 
cited  by  the  learned  counsel  for  the  defendant  to  numerous  de- 
cisions of  this  court  to  the  effect  that  where  the  established 
physical  facts  and  common  observation  and  experience  conflict 
with  the  testimony  of  a  witness,  his  testimony  must  yield,  and 
cannot  be  accepted  as  the  basis  of  a  verdict  or  judgment.    Hay- 


Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S  51 

Phippiu  V.  Missouri  Pac  R.  Co 

den  V.  Railway  Co.,  124  Mo.  566,  28  S.  W.  74 ;  Kelsay  v.  Railway 
Co.,  129  Mo.  362,  30  S.  W.  339;  Huggart  v.  Railway  Co.,  134 
Mo.  679,  36  S.  W.  220;  Payne  v.  Railway  Co.,  136  Mo.  563,  38 
S.  W.  308;  Petty  v.  Railway  Co.,  179  Mo.  666,  78  S.  W.  1003. 
That  these  cases  announce  the  law  of  this  state,  there  can  no 
longfcr  be  any  doubt.  Whether  a  given  case  falls  within  the 
rule  therein  announced  must  be  determined  by  the  facts  in  each 
case.  The  evidence  on  the  part  of  the  plaintiff  corroborated 
by  that  of  the  defendant  established  quite  conclusively  that  just 
prior  to  the  accident  plaintiff  was  busily  engaged  at  his  work  in 
switching  and  coupling  cars  on  track  No.  8,  and  then  hurriedly 
ran  from  track  No.  8  to  the  stationary  car  on  track  18  and  took 
his  position  at  the  east  end  of  said  car  facing  north,  with  his 
right  hand  holding  the  lever,  as  his  duty  required,  and  pulled 
down  the  lever  from  the  catch  and  held  it  waiting  for  the  draw- 
heads  to  come  together.  He  testified  he  then  looked  east,  and 
the  west  end  of  the  backing  train  appeared  to  be  within  about 
six  feet  from  him,  moving  at  a  pretty  good  gait.  He  held  his 
lamp  in  his  left  hand;  it  was  very  dark  at  the  time,  and  there 
was  no  light  of  any  kind  except  the  switchmen's  lamps.  Having 
seen  the  car  very  close  to  him  and  supposing  it  was  on  track  18, 
he  then  directed  his  eyes  to  the  coupling.  He  testified  that  under 
these  circumstances  it  was  his  business  to  look  right  at  the 
lever  with  his  hand  in  position  to  make  the  coupling.  Mr.  Ma- 
roney,  the  yardmaster,  corroborated  the  plaintiff  as  to  the  pro- 
priety of  the  position  he  had  taken  at  this  time.  The  plaintiff 
testified  that  he  did  not  look  down  at  the  rails  at  this  time,  but 
looked  at  the  approaching  car  and  supposed  it  was  on  track  18. 
It  is  insisted  by  the  defendant  that  had  plaintiff  looked  at  the 
tracks  he  could  not  have  failed  to  have  discovered  that  it  was  on 
track  17,  but  in  the  light  of  all  the  evidence,  when  the  darkness 
of  the  night,  the  proximity  of  the  tracks,  and  the  character  of 
the  approaching  car  are  taken  into  consideration,  we  do  not 
think  it  can  be  conclusively  asserted  that  if  the  plaintiff  had 
looked  at  the  tracks  he  would  have  been  able  to  have  determined 
upon  which  track  the  approaching  car  was.  But  it  is  said  that 
he  had  his  lamp  with  him  and  that,  had  he  shifted  his  lamp  into 
his  other  hand,  he  could  have  thrown  his  light  far  enough  to  have 
enabled  him  to  do  so  in  time  to  have  saved  himself  from  the 
injury.  On  this  point  Mr.  Maroney  testified  that  one  in  the 
position  of  the  plaintiff  in  the  darkness  of  that  night  could  not 
have  distinguished  the  rail  over  10  feet  distant;  that  one  could 
see  10  feet  by  holding  his  lamp  up,  but  in  measuring  the  duty 
of  the  plaintiff  at  this  time  regard  must  be  had  to  the  duty  at 
that  moment  devolving  upon  him.  The  conditions  surrounding 
him  required  prompt  attention.  While  it  might  have  been  a 
physical  possibility  for  him  to  have  discovered  that  the  ap- 
proaching car  was  on  track  17  instead  of  18,  it  must  be  remem- 
bered that  with  a  car  onlv  six  feet  away,  and  the  duty  of  watching 
the  lever,  and  the  coupling  to  make,  by  the  time  he  had  lifted 
his  lamp  and  brought  it  around  from  the  left  side  of  his  body 
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into  a  position  to  make  the  examination  that  Mr.  Maroney  would 
seem  to  show  was  necessary,  the  collision  would  have  happened. 
But  this  is  not  all.     As  an  experienced  switchman,  he  knew   it 
was  the  duty  of  the  switch  tender  to  so  line  the  switches   that 
the  cars  would  not  corner  and  collide,  and  plaintiff  had    the 
right  to  presume  that  the  switch  tender  was  attending  to   his 
duties,  and  would  not  send  a  car  down  on  track  17  when    it 
would  inevitably  corner   with  the  stationary  car  on   track    18. 
In  view  of  all  this  evidence,  and  keeping  in  mind  the  perilous 
nature  of  the  plaintiff's  employment  and  that  his  duty  required 
his  whole  attention,   we  think  that  whether  he  was  negligent 
was  a  question  of  fact  for  the  jury,  and  the  circuit  court  properly 
submitted  that  question  to  the  jury.     The  plaintiff  was  where 
his  duties  required  him  to  be.     That  he  had  assumed  a  proper 
position  to  make  the  coupling  there  can  be  no  doubt.    The  work 
before   him    required   promptness,    and,   but    for   the    negligent 
action  of  the  switch  tender,  he  would  not  have  been  injured. 
Under  like  circumstances  this  court  has  on  numerous  occasions 
held  that  whether  he  was  guilty  of  contributory  negligence  was 
a  question  of  fact  for  the  jury.     Cambron  v.  Railway  Co.,  165 
Mo.  543,  65  S.  W.  745;  Hollenbeck  z\  Railway  Co.,  141  Mo. 
110,  38  S.  W.  723,  41  S.  W.  887;  Young  v.  Waters-Pierce  Oil 
Co.,  185  Mo.  668,  84  S.  W.  929 ;  Barry  v.  Railway  Co.,  98  Mo., 
loc.  cit.  70,  11  S.  W.  308,  14  Am.  St.  Rep.  610;  Hamilton  v. 
Rich  Hill  Mining  Co.,  108  Mo.  364,  18  S.  W.  977;  Wright  v. 
Kansas  City  (Mo.  Sup.)  86  S.  W.,  loc.  cit.  456. 

3.  But,  again,  defendant  asserts  that  the  plaintiff  assumed 
the  risk  of  the  injuries  he  received,  and  therefore  cannot  re- 
cover. This  contention  seems  to  be  based  largely  upon  the  fact 
that  the  witnesses  testified  that  it  frequently  happened  in  rail- 
roading that  cars  did  corner  on  tracks  like  these.  As  to  this, 
in  the  first  place  it  may  be  said  that  the  circumstances  in  which 
it  was  said  cars  frequently  cornered  were  widely  different  from 
the  facts  in  this  case.  Mr.  Carson,  who  testified  as  an  expert 
for  the  defendant,  was  speaking  of  cases  in  which  cars  were 
kicked  on  different  tracks  and  owing  to  the  fact  of  the  brake 
beam  adhering  close  to  a  wheel  one  car  would  not  run  as  rapidly 
as  another,  and  might  stop  before  reaching  a  proper  point,  and 
the  next  car  on  another  track  would  corner  with  the  car  that 
slopped,  and  sometimes  one  car  would  run  faster  than  another 
and  thus  corner  with  it  while  both  were  running,  but  in  this 
case  the  evidence  shows  that  the  stationary  car  on  track  18  had 
been  standing  some  time  before  plaintiff  was  injured.  Mr. 
Maroney,  the  yardmaster,  testified  that  it  was  the  duty  of  the 
switch  tender  to  line  switches  and  see  that  they  did  not  comer, 
and  if  they  did  corner  in  the  circumstances  like  those  in  evi- 
dence in  this  case,  it  was  a  violation  of  the  rules.  Zibble  testified 
that  it  was  the  duty  of  the  switch  tender  to  see  that  the  cars  did 
not  comer,  and  the  switchman  had  to  depend  on  that,  and  did 
depend  on  it.  It  did  not  appear  from  the  evidence  that  the 
cornering  of  cars  under  circumstances  such  as  these  was   a 
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frequent  occurrence,  but,  if  such  had  been  the  case,  it  was  a 
violation  of  the  duty  which  the  defendant,  through  its  switch 
tender,  Gibbony,  owed  to  plaintiff.  The  plaintiff  did  not  assume 
the  risk  of  the  neg^lig^ence  of  the  defendant  acting  through  its 
switch  tender.  In  the  recent  case  of  Curtis  v.  McNair,  173 
Mo.,  loc.  cit.  280,  73  S.  W.  168,  this  court  summed  up  the  law 
on  this  point,  saying:  "It  is  the  duty  of  the  master  to  exercise 
reasonable  care,  commensurate  with  the  nature  of  the  business^ 
to  protect  his  servant  from  the  hazards  incident  to  it.  Wil- 
liams T.  Railway  Co.,  119  Mo.  316,  24  S.  W.  782;  Rodney  v. 
Railway  Co.,  127  Mo.  676,  28  S.  W.  887,  30  S.  W.  ISO;  Herdler 
V  Bucks,  S.  &  R.  Co.,  136  Mo.  3,  Z7  S.  W.  115.  This  duty  the 
law  imposes  on  the  master,  and  will  not  allow  him  to  cast  it  off. 
It  is  contrary  to  public  policy  to  allow  the  master  to  relieve 
himself  by  contract  from  liability  for  his  own  negligence.  What 
the  law  forbids  to  be  done  by  express  contract,  it  will  not  assist 
to  be  done  by  implying  a  contract.  The  risk  which  the  law,  on 
the  ground  of  public  policy,  will  not  allow  the  servant  to  as- 
sume, it  will  not  imply  from  his  conduct  that  he  has  assumed. 
Blanton  v.  Dold,  109  Mo.  64,  18  S.  W.  1149;  Settle  v.  Railway 
Co.,  127  Mo.  336,  30  S.  W.  125,  48  Am.  St.  Rep.  633 ;  Pauck 
r.  St.  L.  D.  B.  Co.,  159  Mo.  467,  61  S.  W.  806;  Wendler  v. 
People's  House  Fum.  Co.,  165  Mo.  527,  65  S.  W.  737.  The 
servant  never  assumes  the  risk  of  the  master's  negligence." 
This  point  must  likewise  be  ruled  against  the  defendant. 

4.  For  the  plaintiff  the  court  gave  the  following  instruction: 
"The  jury  are  instructed  that  if  they  believe  and  find  from  the 
evidence  that  on  September  15,  1901,  the  plaintiff,  George  L. 
Phippin,  was  attempting  to  couple  a  certain  stationary  freight 
car  to  a  certain  moving  car  backing  toward  the  same,  for  the 
defendant  railroad  company,  and  his  right  hand  and  wrist  were 
caught  between  the  corners  of  said  cars  and  injured,  and  that 
the  said  injury  was  caused  by  the  negligence  and  carelessness 
of  the  switch  tender  in  throwing  the  switch  for  track  No.  17 
instead  of  No.  18,  thus  causing  the  comers  of  the  car  at  which 
plaintiff,  Phippin,  was  standing,  to  collide  and  come  together 
with  force  and  violence,  and  that  the  plaintiff,  at  the  time,  was 
in  the  exercise  of  ordinary  care  himself,  then  your  verdict  must 
be  for  the  plaintiff."  The  defendant  urges  that  this  instruction 
was  erroneous  in  that  it  assumes  that  throwing  the  switch  for 
track  17  was  a  negligent  and  careless  act.  We  do  not  think  the 
instruction  is  obnoxious  to  this  criticism.  We  think  it  plainly 
required  the  jur}'  to  find  that  the  injury  was  caused  by  the 
negligence  and  carelessness  of  the  switch  tender.  An  instruction 
in  all  respects  similar  to  this  was  sustained  in  Dammann  v, 
St.  Louis,  152  Mo.  186.  53  S.  W.  932.  See,  also,  Geary  v, 
Railwav  Co.,  138  Mo.  251,  39  S.  W.  774,  60  Am.  St.  Rep.  555; 
State  V.  Grayor,  89  Mo.  60S,  1  S,  W.  365 ;  O'Connell  z\  Railwav 
Co.,  106  Mo.  482,  17  S.  W.  494. 

5.  Finally,  it  is  urged  that  the  verdict  is  excessive  and  ob- 
viously the  result  of  passion,  prejudice,  and  undue  sympathy. 
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On  this  point  the  evidence  shows  that  plaintiff  was  an  experienced 
brakeman.    By  the  accident  his  right  hand  was  crushed  so  that 
it  had  to  be  cut  away,  leaving  nothing  but  the  thumb,  which  was 
stiff  and  a  useless  deformity.     He  was  confined  to  the  hospital 
for  a  period  of  six  months,  and  underwent  intense  pain  and 
suffering,  and  at  the  time  of  the  trial  parts  of  the  stump  were 
still  raw  and  unhealed;  he  had  not  been  able  to  do  any  work 
whatever  since  the  injury,  and  was  permanently  disabled  from 
ever  afterwards  following  his  vocation.    Prior  to  and  at  the  time 
of  his  injury  he  was  receiving  $90  per  month  from  the  defend- 
ant.   Obviously  it  was  the  duty  of  the  jury  in  the  first  place  to 
consider  and  assess  the  amount  of  damages  which  plaintiff  suf- 
fered by  the  loss  of  his  right  hand  and  the  pain  and  suffering" 
which  he  had  endured.    And,  while  it  is  true  that  this  court  will 
scan  the  evidence  to  ascertain  whether  a  verdict  is  the  result  of 
passion  or  prejudice  and  will  set  aside  entirely  or  will  compel 
a  remittitur  where  the  amount  is  utterly  disproportionate  to  the 
conceded  injuries  in  the  case,  in  each  case  it  must  depend  upon 
the  facts  peculiar  to  it.     Each  case  presents  its  own  merits  or 
demerits,  and  little  assistance  can  be  received  from  what  has 
been  done  in  other  cases.    A  long  list  of  cases  has  been  cited  by 
the  respective  counsel  in  this  case.     In  Dougherty  zk  Railway 
Co.,  97  Mo.  647,  8  S.  W.  900,  11  S.  W.  251,  the  plaintiff  was  a 
manager  of  a  telegraph  company.     His  salary  was  $144  per 
month.     He  lost  his  left  arm  in  consequence  of  a  violent  jerk 
of  a  street  car  on  which  he  was  riding.     During  his  illness  his 
employers  continued  him  his  salary.     The  evidence  tended  to 
show  that  his  usefulness  as  a  telegraph  operator  was  greatly 
impaired,  to  the  extent  perhaps  of  one-half.     The  verdict  was 
for  $12,000.    This  court  quoted  with  approval  from  the  opinion 
in  Waldhier  v.  Railway  Co.,  87  Mo.  37,  as  follows:    "It  is  a 
matter  of  much  difficulty  in  such  cases  as  this  to  tell  when  the 
verdict  is  or  is  not  excessive.     *     *     *     The  amount  of  dam- 
ages must  be  left  largely  to  the  reasonable  discretion  of  the 
jury.     In  that  case  where  the  plaintiff  had  lost  both  legs,  a 
verdict  of  $25,000,  after  a  remittitur  for  $5,000  and  the  accrued 
interest,  was  suffered  to  stand.    In  the  case  of  Porter  v.  Railway 
Co.,  71  Mo.  66,  36  Am.  Rep.  454,  where  the  injuries  to  plaintiff 
resulted  in  the  amputation  of  one  leg  and  two  toes  of  the  other 
foot,  a  verdict  for  $10,000  was  not  disturbed."     In  Chitty  v. 
Railroad  Co.,  166  Mo.  443,  65  S.  W.  959,  a  verdict  for  $15,000 
was  reduced  to  $10,000  and  affirmed,  where  the  injury  was  a 
compound  fracture  of  the  leg,  which  had  never  fully  healed,  but 
plaintiff  could  put  cotton  in  his  shoe  and  "walk  by  the  aid  of  a 
stick,  without  any  particular  trouble."     In  Hollenbeck  v.  Rail- 
way Co.,  141  Mo.  113,  38  S.  W.  723,  41  S.  W.  887,  one  of  the 
plaintiff's  legs  was  mashed  and  had  to  be  amputated  three  times. 
The  verdict  was  for  $10,000,  and  was  permitted  to  stand.    When 
the  nature  and  character  of  plaintiff's  vocation  in  life  is  con- 
sidered, the  loss  of  his  right  hand  was  tantamount  to  a  perma- 
nent deprivation  of  the  means  of  earning  a  livelihood.    He  was 


Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S  55 

Phippin  V.  MiMouri  Pac.  R.  Co 

44  years  of  a^e,  and  he  was  left  in  a  deplorable  condition  for 
the  future.  When  compared  with  the  injuries  for  which  others 
have  been  allowed  $10,000,  we  think  there  is  nothing  in  the 
verdict  which  would  justify  us  in  holding  that  it  was  Ae  result 
of  passion  or  prejudice. 

We  have  given  this  record  a  careful  consideration,  and  in  our 
opinion  the  judgment  should  be,  and  is,  affirmed.    All  concur. 

On  Rehearing. 

Per  Curiam.  A  motion  for  rehearing  was  filed  in  this  cause 
and  leave  obtained  to  file  a  brief  in  support  thereof,  to  which 
plaintiff  has  replied.  Every  proposition  except  one  was  ably 
argued  and  briefed  on  the  original  hearing.  As  to  those,  we  see 
no  reason  to  change  our  views  except  as  hereinafter  stated. 

One  new  point  is  urged  in  the  brief,  and  that  is  as  to  the 
construction  of  the  fellow  servant  act  of  1897.  A  careful  reading 
of  the  motion  for  rehearing  will  show  that  no  such  proposition 
was  in  the  mind  of  the  able  and  distinguished  counsel  who  drew 
it.  Moreover,  no  stress  was  ever  made  on  this  point  either  in 
the  circuit  court  or  this  court  until  weeks  after  our  decision  had 
been  promulgated.  To  recognize  the  practice  of  injecting  into 
a  case  for  the  first  time  after  a  final  judgment  and  opinion  by 
the  Supreme  Court  a  new  proposition  would  be  subversive  to 
all  our  rules  of  practice  and  directly  in  the  teeth  of  our  rules. 
For  this  reason  we  must  and  do  decline  to  enter  upon  the  dis- 
cussion of  the  proposition  as  to  the  act  of  1897. 

After  a  careful  reconsideration  of  the  defendant's  insistence 
that  the  verdict  is  excessive,  it  appears  to  us  that  the  verdict  is 
too  large.  While  we  recognize  that  it  is  the  duty  of  the  jury  to 
find  the  amount  of  damages,  it  is  now  the  accepted  law  of  this 
court  that  a  remittitur  may  be  required  where,  in  the  opinion 
of  this  court,  the  verdict  is  excessive.  Accordingly,  our  opinion 
is  modified,  and  the  judgment  affirming  the  judgment  of  the 
circuit  court  is  set  aside  and  it  is  ordered  and  adjudged  that 
the  judgment  of  the  circuit  court  of  Jackson  county  in  this  cause 
be  reversed  and  the  cause  remanded  on  the  ground  that  the 
verdict  and  judgment  is  excessive,  unless  within  20  days  from 
this  date  the  plaintiff  shall  remit  $3,000  of  said  verdict  and 
judgment  as  of  the  date  of  the  rendition  thereof,  to  wit,  June  23, 
1902,  but  if  plaintiff  shall  file  such  remittitur  in  the  office  of 
the  clerk  of  this  court  within  said  time,  then  the  judgment  for 
the  balance,  to  wit,  $9,000  and  interest  at  the  rate  of  6  per  cent, 
from  June  23,  1902,  is  affirmed. 
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Hyatt  et  al  v.  Southern  Ry.  Co. 

(Supreme   Court   of   Mississippi,   June   4,   1906.) 

[41   So.  Rep.  3.] 


Master  and  Servant — Injury  to  Employee — Negligence — Declara- 
tion.— ^A  declaration  for  death  of  a  locomotive  fireman,  charging^ 
merely  negligence  of  the  engineer  in  running  his  engine  over  a  roug-h 
road  at  an  unusual,  dangerous,  and  high  rate  of  speed,  shows  no  lia- 
bility on  the  part  of  the  railroad  company. 

Appeal  from  Circuit  Court,  Lowndes  County;  E.  O.  Sykes, 
Judgre. 

Action  by  Elias  Hyatt  and  others  ag^ainst  the  Southern  Rail- 
way Company.  Judgment  for  defendant.  Plaintiffs  appeal. 
Affirmed. 

The  appellants  brought  suit  as  heirs  at  law  for  the  killing  by 
the  appellee  of  their  son,  Edmund  Hyatt,  who  was  a  fireman  on 
an  engine  of  the  appellee  and  was  killed  while  in  the  discharge 
of  his  duty  as  fireman  by  being  thrown  from  the  engine.  The 
declaration  alleges  "that  said  Edmund,  while  engaged  in  his 
duty,  under  the  command  and  authority  and  control  of  the  said 
conductor,  and  of  the  said  engineer,  each  of  them  being  his 
superior  officer,  with  the  right  to  control  and  direct  his  services, 
the  engineer  running  his  engine  and  tender  at  an  unusual,  dan- 
gerous, and  high  rate  of  speed,  and  the  roadbed  being  very  much 
out  of  order,  rough, uneven, and  in  very  much  neglected  condition, 
it  so  jarred,  jerked,  and  threw  the  tender  that  the  said  Edmund 
was  suddenly  and  without  warning  precipitated  in  between  the 
engine  and  tender,  the  said  Edmund  was  so  bruised,  mangled, 
and  mashed  by  the  fall,  and  car  wheels  and  trucks  and  ma- 
chiner>%  that  six  days  thereafter  he  died  from  the  effects  of  said 
wound."  The  court  sustained  a  demurrer  to  the  declaration, 
and  Hyatt  appeals. 

/.  A.  Orr,  for  appellants. 

Catchings  &  Cafchings,  for  appellee. 

Mayes,  J.  When  the  declaration  is  carefully  analyzed,  it  will 
be  seen  that  the  suit  is  based  solely  upon  the  alleged  negligence 
of  the  engineer  in  running  his  engine  and  tender  over  a  rough 
roadbed  at  an  unusual,  dangerous,  and  high  rate  of  speed.  A 
great  deal  more  is  said  in  the  declaration,  but  the  negligence 
and  carelessness  of  the  engineer  in  running  his  engine  and  tender 
over  a  rough  and  bad  road  at  an  unusual,  dangerous,  and  high 
rate  of  speed  constitutes  the  sole  cause  of  action. 

Under  the  case  as  made  by  the  declaration,  no  cause  of  lia- 
bility is  shown  on  the  part  of  appellee,  and,  the  judgment  of  the 
court  below  in  sustaining  the  demurrer  and  dismissing  the  suit 
being  correct,  the  case  is  affirmed. 
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Massell  v.  Boston  Elevated  Ry.  Co. 

< Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  May  16,  1906.) 

[78  N.  E.  108.] 
Caiiieia    Care    as   to    Trespassers— Street     Railroads.*— A    street 


Ta>lway  company  owes  no  duty  to  a  trespasser  on  a  car,  except  to 
refrain  from  willfully,  wantonly,  or  recklessly  exposing  him  to 
<!anger. 

Same — Negligence  —  Evidence— Admissibility.— A  street  railway 
company,  sued  for  injuries  received  by  a  newsboy  ordered  from  a 
car  on  which  he  was  a  trespasser  by  the  motorman  in  charge  thereof, 
is  not  bound  by  the  acts  of  other  conductors  and  motormen  allowing 
the  boy  to  get  on  the  cars,  in  the  absence  of  proof  that  the  company 
knew  the  fact  and  acquiesced  in  the  violation  of  its  rules. 

Exceptions  from  Superior  Court,  Suffolk  County;  Wm,  C. 
Wait,  Judfi^e. 

Action  by  one  Massell,  by  his  next  friend,  against  the  Boston 
Elevated  Railway  Company.  There  was  a  verdict  for  defend- 
ant, and  plaintiff  excepts.    Overruled. 

This  was  an  action  in  tort  for  personal  injuries  received  by 
plaintiff,  a  newsboy,  who  was  ordered  from  a  car  by  the  motor- 
man  in  charge  thereof.  The  boy  was  frig^htened,  and  fell  from 
the  car,  and  was  injured. 

Walter  A.  Webster  and  Stebbins,  Storer  &  Burbank,  for 
plaintiff. 

Ralph  A,  Sten*art  and  Jos.  F,  Berry,  for  defendant. 

Lathrop,  J.  1.  The  plaintiff  in  this  case  was  a  trespasser 
uiK)n  a  car  of  the  defendant;  and  the  defendant  owed  him  no 
duty  except  to  refrain  from  willfully,  wantonly  or  recklessly 
exposing  him  to  danger.  Banks  v.  Highland  Street  Ry.,  136 
Mass.  485;  Planz  v.  Boston  &  Albany  R.  R.,  157  Mass.  377,  382, 
32  N.  E.  356,  17  L.  R.  A.  835;  Leonard  v.  Boston  &  Albanv 
R.  R.,  170  Mass.  318,  320,  49  N.  E.  621 ;  Mugford  v.  Boston  & 
Maine  R.  R.,  173  Mass.  10,  52  N.  E.  1078;  Bjornquist  r.  Boston 
&  Albanv  R.  R.,  185  Mass.  130,  70  N.  E.  53,  102  Am.  St.  Rep. 
332;  Albert  v.  Boston  Elevated  Ry.,  185  Mass.  210,  70  N.  E.  52. 

While  the  language  used  by  the  motorman   was  rough  and 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
trespassers  on  trains  or  street  cars,  see  foot-notes  appended  to 
Bjornquist  v.  Boston  &  A.  R.  Co.  (Mass.),  13  R.  R.  R.  786,  36  Am.  & 
Bng.  R.  Cas.,  N.  S.,  786;  Albert  v.  Boston  Elev.  Ry.  Co.  (Mass.),  13 
R.  R.  R.  779,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  779;  foot-notes  appended 
to  Powell  V.  Erie  R.  Co.  (N.  J.),  13  R.  R.  R.  615,  36  Am.  &  Eng.  R. 
Cas.,  X.  S.,  615;  foot-notes  appended  to  Jordan  v.  Grand  Rapids  & 
I.  Ry.  Co.  (Ind.),  13  R.  R.  R.  397,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  397; 
Monehan  v.  South  Covington  &  C.  St.  Ry.  Co.  (Ky.),  12  R.  R.  R.- 
671,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  671. 

tFor  the  authorities  in  this  series  on  the  subject  of  waiver  of  rules 
by  railroad  companies,  see  foot-notes  appended  to  Canadian  Pac.  Ry. 
Co.  V.  Elliott  (C.  C.  A.),  15  R.  R.  R.  621,  38  Am.  &  Eng.  R.  Cas., 
N.  S..  621. 
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the  gestures  threatening,  it  is  obvious  that  the  plaintiff  had  no 
reasonable  ground  to  believe  that  the  motorman  intended  to 
assault  him.  The  car  was  going  at  a  low  rate  of  speed  and 
came  to  a  dead  stop  within  five  feet  of  the  place  where  the 
plaintiff  attempted  to  get  off.  The  plaintiff  had  been  a  newsboy 
for  a  year  and  was  familiar  with  the  streets  of  Boston.  There 
was  nothing  in  the  motorman's  words  or  in  his  gestures  to 
intimidate  an  ordinary  newsboy.  The  case  is  fully  covered  by 
the  authorities  above  cited. 

2.  The  evidence  offered  was  rightly  excluded,  as  immaterial 
and  irrelevant.  The  defendant  could  not  be  bound  by  evidence 
that  other  conductors  and  motormen  had  allowed  the  plaintiff 
to  get  upon  their  cars,  in  the  absence  of  evidence  that  the  de- 
fendant or  its  officers  knew  the  fact  and  acquiesced  in  the 
violation  of  the  rules.  Thompson  v.  Boston  &  Maine  R.  R.,  153 
Mass.  391,  26  N.  E.  1070. 

Exceptions  overruled. 


Pearlstein  V,  New  York,  N.  H.  &  H.  R.  R.  (two  cases). 

Yelkin  v.  Same. 

(Supreme  Judicial  Court  of  Massachusetts,  Barnstable,  May  17,  1906.) 

[77  N.  E.  Rep.  1024.] 

Railroads — Negligence  of  Servant--Injuriea  to  Third  Persons. — In 

an  action  for  injuries  received  in  loading  a  machine  into  a  car  at  de- 
fendant's  station  by  the  fall  of  the  machine,  evidence  that  a  servant, 
employed  by  defendant  at  the  station  to  assist  in  unloading  freight, 
started  to  jump,  dance,  and  whistle,  and  jerked  a  rope  attached  to  the 
machine  by  which  he  was  expected  to  steady  it,  just  prior  to  the 
accident,  was  sufficient  to  jus-tify  a  finding  that  such  negligence  was 
one  of  the  causes  of  the  accident. 

Same — ^Assumed  Risk. — -Where  certain  persons  who  were  injured 
while  assisting  in  loading  machinery  into  a  freight  car  at  defendant's 
railroad  station  were  under  no  contract  relation  with  defendant  by 
which  the  latter  was  relieved  from  the  duty  of  seeing  that  its  servants 
exercised  proper  care  in  the  work  in  which  they  were  engaged, 
the  person  so  injured  did  not  assume  the  risk  of  negligence  on  the 
part  of  one  of  defendant's  servants  by  which  the  machine  was  caused 
to  fall.  ^ 

Death — Negligence  of  Servants — Ground  of  Action. — ^In  an  action 
against  a  railroad  company  for  death  of  a  third  person  engaged  in 
loadins:  heavy  machinery  into  a  freight  car,  it  was  incumbent  on 
plaintiff  to  show  either  negligence  on  the  part  of  the  corporation 
itself  or  unfitness  or  gross  negligence  on  the  part  of  the  corporation's 
servants  as  provided  by  Rev.  Laws,  c.  Ill,  §  2OT,  and  chapter  171,  §  2. 

Negligence — Gross  Negligence. — ^Where  a  carrier's  servant  was 
negligent  in  starting  to  jump,  dance,  and  jerk  a  rope  attached  to  an 
iron  machine  which  was  being  loaded  into  a  freight  car  for  the  pur- 
pose of  steadying  it,  but  such  servant  immediately  desisted  on  ob- 
jection being  made  but  probably  failed  to  pull  on  it  as  effectively  as 
he  might  have  done,  his  act  did  not  constitute  gross  negligence. 
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Exceptions  from  Superior  tourt,  Barnstable  County ;  Franklin 
[.  Fessenden,  Judge. 

Actions  by  one  Pearlstein,  as  administrator,  etc.,  and  one 
Welkin  against  the  New  York,  New  Haven  &  Hartford  Rail- 
road. A  judgment  was  rendered  in  fafor  of  plaintiffs,  and 
defendant  brings  exceptions.  Exceptions  sustained  in  the  first 
case,  and  overruled  in  the  other  two. 

Lincoln  Bryant  and  Henry  M.  Hutchins,  for  plaintiffs. 
Raymond  A.  Hopkins,  for  defendant. 

Knowwon,  C.  J.  These  actions  were  brought  to  recover 
damages  caused  by  the  falling  of  a  heavy  iron  machine  while  it 
was  being  moved  from  the  rear  end  of  a  two-horse  cart  into  a 
freight  car  at  the  defendant's  railroad  station.  The  intestate 
of  the  plaintiff  in  the  first  two  suits  survived  less  than  an  hour 
after  the  accident,  and  died  from  the  eflfects  of  it.  The  plaintiff 
in  the  third  action  was  injured,  but  not  very  seriously.  There 
was  much  contradiction  between  the  testimony  of  the  plaintiff 
Yelkin  and  that  of  most  of  the  other  witnesses  in  regard  to  some 
of  the  circumstances  preceding  and  attending  the  accident.  From 
his  testimony  the  jury  might  have  found  that  one  Cook,  who 
was  employed  by  the  defendant  in  unloading  freight  at  the 
station,  was  negligent  in  starting  to  jump,  dance,  and  whistle, 
and  jerk  the  rope,  while  standing  in  the  car  holding  a  rope 
hitched  to  the  machine,  with  which  he  was  expected  to  steady 
the  machine  and  help  to  keep  it  in  position.  Although  this 
testimony  was  contradicted  by  the  other  witnesses,  the  jury 
might  have  believed  it,  and  have  found  that  Cook's  negligence 
was  one  of  the  causes  of  the  accident. 

This  was  enough  to  entitle  the  plaintiffs  to  go  to  the  jury 
in  the  actions  at  common  law,  if  there  was  evidence  that  Yelkin 
and  the  deceased  Pearlstein  were  in  the  exercise  of  due  care. 
They  were  engaged  in  the  performance  of  their  duty,  as  they 
understood  it,  and  it  cannot  be  held  as  matter  of  law  that  they 
were  negligent,  nor  does  it  appear  that  they  assumed  the  risk 
of  such  an  accident.  They  were  not  in  any  relations  of  con- 
tract with  the  defendant,  whereby  the  defendant  was  relieved 
from  the  duty  of  seeing  that  its  servants  exercised  proper  care 
in  the  work  in  which  they  were  engaged,  and  it  cannot  be  said 
as  matter  of  law  that  they  understood,  appreciated  and  assumed 
the  risk,  especially  the  risk  of  Cook's  negligence,  if  he  was 
negligent. 

It  is  not  necessary  to  decide  whether  the  jury  would  have 
been  warranted  in  finding  that  Hiller,  the  freight  agent,  was 
negligent  in  choosing  the  place  in  which  the  machine  should  be 
delivered  by  Pearlstein,  and  accepted  by  the  defendant,  and  in 
directing  the  manner  of  its  delivery  and  acceptance.  We  think 
the  evidence  tends  to  show  that  these  matters  were  determined 
by  Hillyer,  and  that  Pearlstein  and  Yelkin  were  acting,  in  part 
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at  least,  under  his  direction  in  trying  to  load  the  machine  upon 
a  freight  car  directly  from  the  cart  in  which  it  was  brought  to 
the  station.  If  it  had  been  unloaded  from  the  cart  upon  the 
platform  the  accident  would  have  been  less  likely  to  happen. 
As  there  was  evidence  of  neg^lig^ence  on  the  part  of  the  defend- 
ant's servant  Cook,  this  subject  becomes  unimportant  in  the 
two  suits  at  common  law,  in  which  the  exceptions  must  be  over- 
ruled without  reference  to  Killer's  conduct. 

The  action  brought  to  recover  for  the  death  of  Pearlstein 
stands  on  different  grounds.  To  recover  in  this  the  plaintiff  was 
bound  to  show  negligence  on  the  part  of  the  corporation  itself, 
or  unfitness  or  gross  negligence  on  the  part  of  its  servants- 
There  was  no  evidence  to  sustain  the  averment  that  the  corpora- 
tion was  negligent  in  failing  to  provide  suitable  apparatus  and 
appliances  for  loading  its  freight,  nor  was  there  any  evidence  to 
show  the  unfitness  of  the  defendant's  servants  for  the  work  in 
which  they  were  engaged. 

We  come,  therefore,  to  the  question  whether  there  was  evi- 
dence of  gross  negligence  on  the  part  of  these  servants.  If  the 
jury  might  have  found  that  Hiller  was  negligent  in  attempting 
to  receive  the  machine  for  the  company  upon  the  car,  to  which 
It  was  to  be  transferred  from  the  cart  by  rolling  it  over  the  skids, 
called  by  some  of  the  witnesses  a  ladder,  there  is  no  evidence 
that  his  negligence  was  greater  than  a  mere  want  of  ordinary 
care.  The  jurv  would  not  have  been  warranted  in  finding  gross 
negligence  on  his  part.  There  was  no  evidence  of  other  negli- 
gence on  the  part  of  anv  of  the  defendant's  servants,  except 
that  of  Cook,  to  which  we  have  referred.  The  plaintiff  was  the 
only  witness  who  testified  to  this,  and  if  we  give  full  effect  to 
all  he  said.  Cook  stopped  his  objectionable  conduct  before  the 
accident,  when  Yelkin  said  "Stop,  John,"  and  did  not  repeat  it. 
The  evidence  of  this  plaintiff,  as  well  as  that  of  the  other  wit- 
nesses, tends  to  show  that  Cook  held  the  rope  all  the  time,  and 
was  pulling  upon  it  at  the  time  of  the  accident.  The  testimony 
goes  no  further  than  to  show  that  probably  he  did  not  pull  upon 
it  so  effectively  as  he  might  have  done.  While  the  jury  might 
have  found  that  failure  on  his  part  to  do  his  work  to  the  best  of 
his  ability  was  one  of  the  causes  of  the  accident,  we  think  they 
would  not  have  been  warranted  in  finding  that  he  was  guilty  of 
gross  negligence  which  caused  the  machine  to  fall.  The  dif- 
ference in  degree  between  ordinary  negligence  and  gross  negli- 
gence, recognized  or  created  by  the  statute,  is  material,  and 
cannot  be  ignored  in  the  trial  of  cases.  Rev.  Laws,  c.  Ill,  § 
267;  Rev.  Laws,  c.  171,  §  2;  Brennan  z\  Standard  Oil  Co.,  187 
Mass.  376,  378,  73  N.  E.  472.  In  the  suit  founded  on  the  death 
of  Pearlstein  there  was  no  evidence  to  warrant  a  submission 
of  the  case  to  the  jury,  and  the  result  is  that  in  this  action  the 
exceptions  are  sustained.  In  the  other  two  actions  they  are 
overruled. 

So  ordered. 
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R.  Co. 

Pittsburgh   &  L.   E.   R.   Co.   v,   American    Sheet   &   Tin 

Plate  Co. 

(Circuit  Court  of  Appeals,  Third  Circuit,  January  30,  1906.) 

[143  Fed.  Rep.  789.] 

Torts — Injury  to  Property — Interference  with  Fireman  by  Railroad 
Train. — While  railroad  trains  must  be  run  in  a  city  with  reasonable 
regard  to  the  right  of  public  firemen,  as  well  as  private  citizens  prop- 
erly so  engaged,  to  enter  upon  and  cross  with  their  apparatus  the 
railroad  track  in  order  to  put  out  a  fire,  a  railroad  company,  in  the 
regular  operation  of  its  road,  cannot  be  held  liable  for  loss  resulting 
from  what  turns  out  to  be  an  interfering  use  of  its  own  property, 
unless  it  is  actually  notified  or  informed  of  the  conditions  which  made 
such  use  an  interfering  one.  To  be  a  ground  of  liability  such  inter- 
fering  use  must  be  a  willful  one,  or  due  to  a  failure  to  exercise  due 
care. 

Same — Failure  to  Stop  Train — Knowledge  of  Fire. — A  railroad  com- 
pany cannot  be  held  liable  for  a  loss  resulting  from  a  fire  in  a  city 
at  night  because  one  of  its  freight  trains  ran  between  the  place  from 
which  firemen  and  others  were  preparing  to  run  hose  across  the 
tracks  to  the  burning  building,  even  though  the  trainmen  were  sig- 
naled to  stop  by  persons  beside  the  track,  where  the  fire  was  not  vis- 
ible to  them,  there  was  no  hose  upon  the  track  which  they  should 
have  seen,  and  it  is  not  shown  that  they  heard  or  understood  the 
signals,  or  knew  or  should  have  known  of  the  existence  of  a  fire. 

Same. — ^The  engineer  of  a  freight  train  on  defendant's  railroad, 
entering  the  city  of  Pittsburgh  at  night,  stopped  his  train  in  compli- 
ance with  a  signal  given  by  a  person  alongside  the  track,  and  was  told 
that  a  building  was  on  fire  a  very  short  distance  ahead  and  that  firemen 
were  about  to  run  a  hose  across  the  track.  He  could  not  quickly  nor 
safely  back  nor  cut  his  train  because  of  another  following  close  behipd, 
and,  after  bei>ngtold  the  situation,  he  at  once  pulled  aiheadand  past  the 
fire  as  rapidly  as  possible.  It  appeared  that  in  doing  so  he  exercised 
his  best  judgment,  and  acted  promptly,  avid  there  was  no  evidence 
that  he  acted  in  willful  or  wanton  disregard  of  the  rights  of  others. 
Held,  that  the  interference  with  the  operations  of  the  firemen  by 
the  passing  of  the  train,  under  such  circumstances,  did  not  render 
defendant  liable  to  the  owner  of  the  burning  property. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

Thomas  Patterson,  for  plaintiff. 
A.  Leo  Weil,  for  defendant. 

Before  Acheson,  Dallas,  and  Gray,  Circuit  Judg:es. 

Gray,  Circuit  Judp^e.  The  case  in  the  court  below  was  aii 
action  brougfht  by  the  American  Sheet  &  Tin  Plate  Company 
ag^ainst  the  Pittsburg-h  &  Lake  Erie  Railroad  Company,  to  re- 
cover damages  to  the  property  of  the  firm,  which  was  destroyed 
by  fire  on  the  night  of  January  27,  1904.  The  case  was  sub- 
mitted to  the  jury,  and  from  the  judgment  entered  upon  a 
verdict  in  favor  of  the  plaintiff,  writs  of  error  were  sued  out 
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by  both  plaintiff  and  defendant.  Assignments  of  error  have 
been  filed  in  both  cases,  and  the  same  were  separately  argued 
before  us. 

The  property  known  as  the  Monongahela  plant  of  the  Tin 
Plate  Company,  was  situated  on  the  south  sjde  of  the  city  of 
Pittsburgh,  bounded  on  the  north  by  the  Monongahela  river, 
and  on  the  east  by  South  Sixteenth  street.  The  right  of  way  of 
the  defendant  railroad  company,  running  east  and  west,  bounds 
a  portion  of  the  property  on  the  south,  and  extends  through  a 
portion  of  the  property,  towards  Sixteenth  street,  a  portion  of 
the  property  lying  south  of  the  railroad,  and  heaving  upon  it  some 
of  the  mills  of  the  plaintiff  company.  The  buildings,  however, 
that  were  burned,  were  situated  upon  that  portion  of  the  prop- 
erty which  lay  between  the  railroad  and  the  river;  the  distance 
between  the  tracks  and  river  being  about  300  feet.  Near  the 
railroad,  south  of  it,  and  parallel  thereto,  was  Muriel  street,  and 
back  of  Muriel  street,  and  parallel  to  it,  a  square  away,  was 
Carson  street.  Sixteenth  street  crossed  the  railroad  at  right 
angles,  and  extended  to  the  river.  So,  also,  did  Thirteenth 
street.  The  so-called  Fifteenth  street  crossing  was  a  way  main- 
tained by  the  company  across  the  tracks  of  the  railway  company, 
on  the  line  of  what  was  formerly  Fifteenth  street,  but  for  a  long 
time  abandoned  as  a  city  street. 

On  January  27,  1904,  at  about  10  o'clock  in  the  evening,  a  fire 
broke  out  at  the  plaintiff's  said  plant  in  the  oil  house  thereof, 
which  is  located  on  the  portion  of  plaintiff's  property  lying 
between  said  railroad  and  the  river.  An  alarm  of  fire  was  at 
once  sent  to  the  public  fire  department  of  the  city  of  PittsburgTi, 
which  responded  promptly,  so  that,  in  a  few  minutes  thereafter, 
a  fire  company  of  said  department  arrived  at  the  plant  of  the 
company,  with  their  apparatus  and  hose,  at  or  near  the  so-called 
Fifteenth  street  crossing,  and  shortly  thereafter,  another  company 
with  their  hose  arrived  at  or  near  the  Thirteenth  street  crossing. 
The  firemen  and  others  at  said  Fifteenth  street  crossing,  had  laid 
the  hose  through  the  "hot  mills"  of  the  plaintiff  company,  on 
the  south  side  of  the  railroad,  and  were  preparing  to  lay  it 
across  the  track  of  the  company,  for  the  purpose  of  conveying 
water  to  the  fire,  when  a  locomotive,  with  a  freight  train  at- 
tached, of  the  defendant  corporation,  was  seen  approaching  from 
the  west,  below  Thirteenth  street.  There  is  the  testimony  of 
three  or  four  witnesses  that  they  ran  toward  the  approaching 
train,  signaling  it  to  stop,  by  waving  their  hands  or  hats ;  one 
witness  saving  that  he  seized  a  lantern  from  a  switch  block,  and 
waved  that,  going  towards  the  approaching  train.  There  is  also 
testimony  that  some  of  these  signals  were  given  before  the 
engine  passed  Thirteenth  street.  There  is  some  conflict  of  testi- 
mony as  to  how  these  signals  were  given,  and  as  to  whether  the 
lantern  signal  was  given  to  the  train  first  approaching,  or  to  one 
that  afterwards  followed  it,  and  as  to  which  no  complaint  is 
made.  However,  for  the  purposes  of  the  case,  as  we  view  it, 
it  must  be  conceded  that  attempts  to  signal  the  train  were  made 
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ill  the  way  described.     In  the  cab  of  the  eng^ine  were  the  en- 
gineer, fireman,  and  head  brakeman  of  the  train,  which  was  a 
long:  one.    These  men  all  testify  that  they  neither  heard  nor  saw 
any  signals,  as  described  by  plaintiff's  witnesses,  saw  no  fire  on 
plaintiff's  premises,  and  neither  heard  nor  saw  anything  that 
would  suggest  to  them  that  such  a  fire  existed,  and  that  they  were 
absolutely  without  information  in  regard  thereto.     It  is  in  testi- 
mony that  the  engineman  of  the  company  that  first  arrived  at 
the  Fifteenth  street  crossing,  inquired  of  the  plaintiff  company's 
employees,  where  the  fire  was,  and,  although  they  were  looking 
for  a  fire,  as  it  was  their  duty  to  look,  they  saw  nothing  to 
direct  them,  but  a  reflection  upon  the  surface  of  the  river.     It 
was  in  testimony  that  owing  to  the  glare  of  the  furnaces  in  the 
woiics  along  the  bank  of  the  river,  at  night,  reflections  on  and 
illuminations  of  the  surface  of  the  same  were  of  frequent  oc- 
currence; that  along  the  right  of  way  of  the  railroad  company, 
owingf  to  the  number  of  men  employed  in  the  various  industries 
of  that  locality,  there  were  persons  constantly  passing  to  and 
fro,  which,  together  with  the  noise  of  the  mills,  created  much 
confusion  along  the  route  occupied  by  the  right  of  way  of  the 
railroad  company.     Just  before  the  engine  arrived  at  the  Fif- 
teenth street  crossing,  the  engineer  testifies  that  he  saw  for  the 
first  time,  by  the  light  from  the  furnace,  the  door  of  which  had 
just  been  opened,  a  man  running  alongside  of  the  engine,  and 
signaling  him  to  stop;  that  he  at  once  applied  the  emergency 
brakes,  and  stopped  the  train  within  a  few  car  lengths,  but  not 
until  the  engine,  by  the  momentum  of  the  train,  had  passed  the 
Fifteenth  street  crossing.     The  testimony  of  the  fireman  and 
brakeman  corroborates  that  of  the  engineer,  as  to  this  being  the 
first  signal  or  warning  observed  by  any  of  them,  and  they  all 
testify  that  they  did  not  then  know  that  the  signal  was  given 
because  of  a  fire,  but  supposed  that  some  one  had  been  run  over. 
After  the  train  was  at  length  stopped  in  the  manner  just  de- 
scribed, there  is  conflict  of  testimony  as  to  what  occurred  be- 
tween the  engineer,  who  was  in  control  of  the  train,  and  the 
employees  and  others  who  spoke  to  him  in  regard  to  the  fire. 
The  night  superintendent  of  the  works  testifies  that  he  informed 
the  engineer  of  the  existence  of  the  fire  and  of  the  necessity  of 
putting  the  hose  across  the  track,  and  asked  that  he  would  back 
his  train  away  from  the  crossing,  or  cut  it  and  pull  out,  so  as 
to  clear  the  same;  that  the  engineer  did  not  answer  him,  but 
turned  around  at  last  and  said,  "Pull  out,"  ignoring  his  remon- 
strance regarding  the  time  required  to  pull  the  entire  train  out, 
and  the  danger  resulting  therefrom.     He  testifies  that  from  the 
time  the  engine  stopped  until  it  started  again  was  about  2  or  2J/^ 
minutes.    On  the  other  hand,  the  engineer  testifies  that  after  he 
had  put  on  the  emergency  brake,  thinking  that  some  one  had  been 
run  over,  and  had  stopped  the  train,  he  got  down  to  the  ground, 
and  there  met  a  man  whom  he  did  not  know,  but  who  is  now 
identified  as  Marshall,  the  night  superintendent,  who  said,  "  'Back 
up!  back  upl'    I  said  What  is  the  matter?'    He  says,  'A  fire.' 
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I  said,  1  can't  back  up,  but  Til  cut,  or  do  whatever  you  want/ 
He  said,  If  you  can't  back  up,  get  out  of  here,'  so  I  g^ot  up  on 
the  eng^ine,  on  the  rigfht  side,  and  started."  He  says  he  started 
the  engine  as  fast  as  he  could,  in  order  to  get  out  of  the  way,  and 
ran  past  a  red  block,  between  Twenty-Second  and  Thirty-Fourth 
streets,  as  he  knew  that  if  he  stopped  then  his  train  would  still 
obstruct  the  crossing  at  Fifteenth  street.  He  therefore  told  tlie 
fireman  to  take  the  engine  down  to  the  mouth  of  the  tunnel,  and 
stop;  he  getting  off  in  order  to  wait  for  a  white  block  and  then 
walk  up.  In  this  he  is  fully  corroborated  by  the  fireman.  He 
testifies,  also,  and  the  fact  is  not  disputed,  that  another  freight 
train  was  following  close  behind,  and  this  seems  to  have  put  it 
out  of  the  question,  that  he  should  have  backed  the  train,  when 
requested  so  to  do.  He  further  testifies  that  when  he  stopped  his 
engine  near  the  Fifteenth  street  crossing,  he  did  not  see  any 
fire,  and  there  is  no  evidence  that  at  that  time  it  was  flagrant. 
The  fireman,  who  heard  the  conversation  between  the  engineer 
and  Marshall,  says  that  the  engineer  said,  "I  can't  back  up  until 
my  flag  goes  out ;  there  is  another  train  following  me  close,"  and 
that  he  said,  "I  will  cut  the  train  for  you,"  but  that  Marshall 
said,  "No,  that  will  take  too  long;  go  ahead  and  get  out  of 
here";  that  he  then  asked  if  there  was  any  hose  on  the  track, 
and  he  said,  "No."  The  brakeman,  who  was  in  the  cab  and  was 
also  present  at  the  conversation  between  the  engineer  and  Mar- 
shall, testifies: 

**When  I  got  oflF  the  engine,  there  was  a  man  standing  there, 
and  he  said,  'Back  up !  back  up !'  and  about  that  time  the  engineer 
was  on  the  ground.  I  says,  'we  can't  back  up ;  there  is  another 
train  following  us  close.'  The  engineer  started  around  the  front 
end  of  the  engine,  and  I  followed  him  around,  and  also  had  a 
conversation  with  a  man  on  the  right  side  of  the  engine,  and  he 
wanted  us  to  back  up.  The  engineer  said  we  could  not;  there 
was  a  train  following  us  close,  but  he  would  cut  the  train.  He 
said,  'That  will  take  too  long ;  go  ahead  and  get  out  of  here,'  and 
he  got  on  the  engine  and  went." 

Hosier,  a  disinterested  witness,  a  brakeman  of  the  Allegheny 
&  South  Side  Railroad,  who  was  present  at  the  time  of  the  fire, 
saw  the  defendant's  train  coming  from  Thirteenth  street,  "using 
steam,"  and  as  he  was  walking  up  toward  the  Fifteenth  street 
crossing,  he  met  a  fireman,  and  told  him  that  he  "had  better  flag 
this  engine,  or  he  will  come  by  you";  that  "the  fireman  ran 
down  and  caught  him  about  60  feet  this  side  of  Fifteenth  street, 
and  flagged  him.  He  got  on  the  Whitehall  track,  and  ran  along- 
side the  engine.  He  did  not  get  in  front  of  the  engine.  .The 
emergency  brake  was  put  on  as  quick  as  he  was  flagged."  He 
walked  up  around  the  engine  and  saw  a  gentleman  with  glasses 
on,  superintendent  of  the  Tin  Plate  Company,  and  heard  him 
ask  the  engineer  if  he  could  not  back  up.  The  engineer  told  him 
he  could  not,  as  there  was  a  train  following  him  close ;  that  the 
flagman  would  not  have  time  to  get  back.  He  said,  "I  will  cut 
them  for  you."     The  superintendent  said,  "That  will  take  too- 
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lon^."  "The  veiy  words  he  used,  'Get  to  hell  out  of  here/  The 
en^neer  then  said  *Is  there  any  hose  laid?'  He  said  *No/  and 
the  eng^ineer  got  up  on  his  engine  and  pulled  out." 

These  are  the  essential  portions  of  the  evidence  upon  which 
the  court  was  asked  to  charge  the  jury  that,  under  all  the  evi- 
dence, their  verdict  should  be  for  the  defendant;  the  refusal  of 
which  request  by  the  court  is  assigned  for  error.  It  is  also  the 
ground  for  the  motion  made  by  defendant's  counsel,  for  judg- 
ment, non  obstante  veredicto,  upon  the  whole  record,  under 
authority  of  an  act  of  the  General  Assembly  of  the  state  of 
Pennsylvania,  approved  April  22,  1905,  authorizing  such  a  mo- 
tion, and  appeals  from  the  judgment  so  entered,  and  the  entry  of 
the  proper  judgment  by  the  appellate  courts. 

It  is  not  denied  that  a  natural  person,  or  a  corporation  by  its 
corporate  agencies,  may  so  interfere  with  the  rights  of  another, 
growing  out  of  the  emergency  of  a  fire  or  conflagration,  of  or 
on  such  other  person's  property  or  premises,  as  to  make  him  or 
it  liable  for  injury  and  damage  directly  resulting  from  such  in- 
terference. Actionable  interference  of  this  kind  is  the  violation 
of  a  fundamental  social  duty,  and  is  within  the  definition  of  a 
common-law  tort.  Private  property  may  be  entered  by  the  pub- 
lic authorities,  or  by  the  person,  or  his  agents,  who  is  owner  of  a 
burning  property,  for  the  purpose  of  using  reasonable  means  to 
save  the  same  or  extinguish  the  fire,  and  undoubtedly  in  the  case 
now  before  us,  the  plaintiff's  employees,  as  well  as  the  public 
firemen,  had  the  right  to  cross  the  right  of  way  and  tracks  of  the 
defendant  company,  for  the  purpose  of  leading  the  hose  from  the 
source  of  supply  to  the  burning  buildings.  In  such  a  case,  the 
exclusive  control  of  private  property  is  subordinate  to  the  exi- 
gencies of  public  safety  and  private  necessity,  and  legal  sanction 
is  given  in  such  a  case  to  the  requirements  of  morality  and  social 
duty.  That  right,  however,  is  not  in  question  here.  The  ques- 
tions with  which  we  are  here  concerned,  are: 

(1)  Whether  the  defendant  was  guilty  of  conduct,  amounting 
to  a  tort,  in  not  stopping  its  train  that  was  traversing  its  own 
right  of  way  and  tracks,  unless  informed  in  some  manner  that 
the  property  in  question  was  burning,  and  in  danger  of  being 
destroyed,  and  that  the  train,  by  proceeding,  would  interfere 
with  the  eflforts  being  made  to  save  the  same. 

(2)  Whether,  after  the  train  had  been  stopped  and,  so  far  as 
the  testimony  shows,  those  conducting  it  were  for  the  first  time 
informed  of  the  existence  of  the  fire,  and  that  it  was  necessary 
that  the  hose  should  be  laid  across  the  track,  the  defendant  can 
be  held  responsible  as  for  a  tort,  because  the  engineer,  in  the 
exercise  of  his  best  judgment,  under  the  circumstances,  decided 
to  go  ahead,  and  pull  the  train  as  quickly  as  possible  past  the 
crossing,  instead  of  either  backing  it  or  cutting  it. 

As  to  the  first  question,  we  have  to  remark  that  we  accept 
the  broad  proposition,  which  counsel  for  defendant  in  error  says 
is  the  basic  principle  on  which  the  case  was  tried  in  the  court 
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below,  that  trains  must  be  run  with  reasonable  regard  to  the 
right  of  public  firemen,  as  well  as  private  citiicens  properly  oO 
engaged,  to  enter  upon  and  cross,  with  their  apparatus,  a  railroad 
track  within  the  city  of  Pittsburgh,  in  order  to  put  out  a  confla- 
gration. But  it  is  neither  sound  law  nor  good  morals,  that  a 
railroad  company,  in  the  regular  operation  of  its  road,  should 
be  held  liable  for  loss  resulting  from,  what  turns  out  to  be,  an 
interfering  use  of  its  own  property,  unless  it  is  actually  notified 
or  informed  of  the  conditions  which  make  such  use  an  inter- 
fering one.  To  be  a  ground  of  liability,  such  interfering  use 
must  be  a  willful  one.  Conflagrations  along  the  right  of  way  of 
a  railroad  company  are  not  of  such  frequent  occurrence  as  to 
make  them,  as  it  were,  normal  conditions  surrounding  the  run- 
ning of  its  trains.  Such  conditions  are  exceptional,  and  actual 
knowledge  of  the  same  must  be  affirmatively  shown  before  lia- 
bility can  be  predicated  thereon.  Not  only  must  the  knowledgfe 
be  brought  home  to  those  in  charge  of  the  train,  that  a  fire  is  in 
existence  near  its  right  of  way,  but  also,  that  tiie  running  of  a 
train  past  it,  or  the  stopping  of  one  in  front  of  it,  will  inter- 
fere with  the  work  of  extinguishment,  and  increase  the  public 
or  private  danger.  Moreover,  the  use  of  the  property  of  a  railr 
road  company,  is  a  quasi  public  use,  and  the  proper  operation 
and  running  of  its  trains,  in  the  interest  of  the  public  and  for 
the  promotion  of  its  safety,  are  required  to  be  conducted  with 
regularity  upon  prearranged  plans  and  schedules.  It  would-be 
intolerable  and  unjust,  if  railroad  companies  were  compelled,  at 
their  peril,  to  stop  trains,  whether  passenger  or  freight,  every 
time  an  unauthorized  signal  was  given  them  so  to  do,  or  even 
every  time  those  conducting  them  were  aware  that  ^  fire  ex- 
isted along  their  route,  whether  from  personal  observation  or 
from  information  thereof  otherwise  conveyed,  unless  there  was 
reason  also  to  know  that,  by  keeping  on,  they  would  interfere 
with  means  used  and  efforts  made  for  the  extinguishment 
thereof.  They  would  have  no  right  to  run  across  hose,  observed, 
or  which  ought  to  have  been  observed,  lying  across  the  tracks 
for  the  purpose  of  extinguishing  a  fire,  and  they  must  be  held  to 
the  duty  of  exercising  due  care  in  proceeding,  where  a  fire  is 
visible  near  their  route,  or  where  they  have  information  other- 
wise that  it  exists ;  but  in  all  cases,  knowledge  of  the  conditions 
from  which  the  exigency  arises,  or  facts  from  which  it  may  be 
imputed,  must  be  shown  before  liability  for  not  acting  in  ac- 
cordance with  such  exigency,  can  attach. 

In  the  case  before  us,  not  only  is  it  not  shown  that  those  who 
were  in  the  cab  of  the  engine  saw,  or  could  have  seen,  the  fire  in 
question,  or  that  they  were  otherwise  informed  of  its  existence, 
but  it  is  not  affirmatively  shown  that  the  signals  said  to  be  given 
as  the  train  approached  were  seen  or  heard  by  those  in  the  en- 
gine cab,  much  less  understood  by  them.  It  is  undisputed  that  at 
the  time  the  engine  passed  between  Thirteenth  and  Fifteenth 
street  crossings  no  fire  was  visible  or  flagrant,  so  as  to  attract 
attention.     It  had  not  yet  progressed  to  that  stage.     But,  con- 
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ceding  that  the  signals  made  by  the  wavinj^  of  hands  or  hats, 
ot^^ht  to  have  been  seen,  there  was  nothing  in  the  situation  to 
connect  them  with  the  existence  of  a  fire,  and  we  cannot  impute 
knowledge  to  those  on  the  engine,  not  only  of  the  hands  beinji; 
waved  alon^  the  side  of  the  track,  on  a  dark  nig^ht,  but  also 
knowledg^e  of  the  intent  with  which  such  signals  were  g^ven. 
This  is  the  essence  of  the  tort  charged,  and  the  presumption  of 
irjiocence  to  which  the  defendant  is  entitled  must  be  overcome 
by  evidence  sufficient  for  that  purpose.    That  plaintiff  understood 
the  only  ground  upon  which  liability  of  the  defendant  could  be 
predicated,  is  shown  by  the  averment  in  the  declaration  or  state- 
ment of  claim,  not  only  that  signals  were  given,  but  that  the 
trainmen  "saw  and  understood"  said  signals.    There  is  no  evi- 
dence at  all,  of  the  truth  of  this  necessary  averment  of  fact,  cer- 
tainly none  "of  such  a  character  that  it  would  warrant  the  jury 
to  proceed  in  finding  a  verdict"  in  favor  of  the  plaintiff.     It  is 
always  the  duty  of  the  trial  court  to  decide,  "whether,  conceding 
to  all  the  evidence  offered  the  greatest  probative  force,  which, 
according  to  the  law  of  evidence,  it  is  entitled  to,  it  is  sufficient 
to  justifv  a  verdict."     Commissioners,  etc.,  v.  Clark,  94  U.  S. 
284,  24  L.  Ed.  59;  Pleasants  v.  Fant,  22  Wall.  121,  22  L.  Ed. 
780. 

The  signals  testified  to  were  not  the  authorized  railroad  sig- 
nals by  which  the  movements  of  trains  are  controlled,  and  we 
are  not  prepared  to  go  so  far  as  to  say  that  defendant  is  obliged, 
at  its  peril,  without  regard  to  circumstances,  to  stop  its  trains 
whenever  such  unauAorized  signals  are  given.  We  have  care- 
fully read  the  cases  on  this  point  referred  to  by  counsel  for  the 
plaintiff  below.  We  do  not,  however,  think  that  any  of  them 
controvert  the  principle  which  governs  our  decision  in  this  case ; 
i.  e.,  that  it  must  be  shown,  that  those  conducting  the  train  knew, 
or  ought  to  have  known,  what  the  situation  was,  in  order  to  make 
the  otherwise  regular  running  of  the  train  an  unlawful  inter- 
ference with  plaintiff's  right. 

Metallic  Comp.  Casting  Co.  v,  Pittsburgh  R.  R.  Co.,  109  Mass. 
277,  12  Am.  Rep.  689,  cited  by  counsel  for  defendant  in  error, 
and  apparently  much  relied  upon,  was  tort  against  a  railroad 
corporation,  for  negligently  severing  a  hose,  which  was  laid 
across  their  track  at  Somerville,  and  thereby  cutting  off  the 
supply  of  water  to  a  fire  which  was  consuming  plaintiff's  factory. 
Chapman,  Chief  Justice,  in  stating  the  facts  of  the  case,  says : 

"At  that  time,  a  freight  train  came  along  from  the  west,  and 
though  its  managers  had  sufficient  notice  and  warning,  and  might 
have  stopped,  and  had  no  occasion  for  haste,  they  paid  no  atten- 
tion to  the  hose,  but  carelessly  passed  over  it  with  their  train, 
and  thereby  severed  it  and  stopped  the  water.  *  *  *  They  did 
not  delay  to  give  time  for  uncoupling  the  hose  which  would  have 
delayed  them  but  a  few  minutes." 

The  case  then  goes  off  upon  the  right  to  lay  the  hose  across 
the  defendant's  tracks,  which  is  not  here  denied,  and  upon  other 
points  not  involved  in  the  case  at  bar. 
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Inhabitants  of  Hyde  Park  v.  Gay,  120  Mass.  593,  turned  upon 
a  peculiar  question  of  Massachusetts  law  not  here  involved.  The 
case  was  tort  for  running;  over  a  discharging^  fire  hose  laid  across 
a  railroad  track.  The  closing;  parag^raph  of  the  short  opinion  by 
Colt,  J.,  shows  the  special  point  upon  which  this  case  turned : 

'*To  the  defendant's  objection  that  the  jury  was  permitted  to 
find  for  the  plaintiff,  althoug;h  the  manag;ers  of  the  train  were 
free. from  any  fault,  except  that  of  running;  a  train  on  Sunday, 
it  is  sufficient  to  say  that  the  instructions  g;iven,  plainly  required 
the  jury  to  find,  that  the  act  of  running;  the  train  on  the  Lord's 
Day,  was  the  distinctive  and  direct  cause  of  the  injury  com- 
plained of,  and  this  is  enoug;h  to  support  the  action." 

In  Mott  V,  Hudson  River  R.  R.  Co.,  1  Rob.  (N.  Y.)  585,  it 
appears  that  a  freig;ht  train,  upon  the  defendant's  tracks  when  * 
approaching;  a  fire  in  New  York  City,  was  fully  informed  of  the 
existence  of  the  fire,  and  slowed  down  according;ly,  but  it  never- 
theless ran  over  hose  laid  across  the  track,  in  full  view  and  after 
full  warning;.  In  that  case,  of  course,  the  defendant  company 
was  properly  held  liable. 

So  in  Traction  Electric  Co.  v,  McCaskill,  Supreme  Court  of 
Arkansas,  86  S.  W.  997,  a  fire  in  a  city  was  burning;  brig;htly  in 
the  nig;httime.  The  street  along;  which  the  trolley  cars  ran,  was 
brilliantly  illuminated  from  the  burning  building,  which  was 
nearby.  A  hose  four  or  five  inches  in  diameter,  in  plain  sight, 
was  stretched  across  the  track.  A  car  of  the  appellant  company 
ran  over  the  hose  and  cut  it.    The  court  said : 

"There  was  no  reason  why  the  motorman  could  not  have  seen 
it  for  a  long  distance.  He  denies  seeing  the  hose,  but  tells  of 
watching  the  fire  when  he  came  near  it." 

This  is  a  clear  case  where,  with  full  information  as  to  the 
situation,  the  defendant's  conductor  so  carelessly  ran  his  car,  as 
to  do  the  damage  in  question.  We  are  of  opinion,  therefore,  as 
to  the  first  question,  that  there  is  no  evidence  in  this  case,  suffi- 
cient to  require  the  same  to  be  submitted  to  the  jury,  that  de- 
fendant's servants  were  in  any  manner  informed  of  the  existence 
of  the  fire  on  plaintiff's  property,  or  had  any  notion,  from  obser- 
vation, or  otherwise,  of  a  situation  which  required  them  to  stop, 
or  demanded  extra  caution  on  their  part,  until  after  the  stoppage 
of  the  train  at  or  near  the  Fifteenth  street  crossing. 

This  brings  us  to  the  second  question;  that  is,  whether,  after 
the  train  had  been  stopped,  there  was  anything  in  the  conduct 
of  those  managing  it,  to  render  defendant  liable  for  the  loss  oc- 
casioned by  the  fire.  After  what  has  been  already  said,  it  must 
be  taken  as  true,  in  considering  this  question,  that  those  who  were 
on  the  engine  had  no  information  as  to  the  existence  of  the  fire, 
until  after  the  engine  had  been  stopped  in  the  manner  described. 

There  is  no  evidence  of  anything  said  or  done  by  the  engineer, 
after  he  was  informed  of  the  situation,  or  those  with  him,  which 
shows  wanton  or  willful  disregard  of  the  rights  of  the  plaintiff, 
as  is  charged  in  the  declaration.  The  situation  depicted  by  the 
testimony,  was  one  requiring  from  the  engineer  the  prompt  ex- 
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ercisfe  of  his  best  judgment  as  to  how  he  should  proceed.  Con- 
ceding, as  we  must  for  our  purpose,  that  all  the  testimony  be 
taken  most  strong^ly  a^inst  the  defendant,  it  results  simply  in 
this:  That  the  engineer,  after  bein^  informed  of  the  fire,  and 
consulting^  with  those  interested  in  its  extinguishment,  decided 
that  he  would  neither  back  nor  cut  the  train,  but  would  pull  out 
as  promptly  as  he  could.  This  decision  was  arrived  at  and  car- 
ried into  execution  promptly;  only  2j4  minutes  having^  elapsed, 
according  to  the  plaintiff's  witness,  the  superintendent  of  the 
works,  from  the  stopping  of  the  engine  until  he  had  started  to 
go  ahead  again.  His  refusal  to  adopt  either  of  the  two  other 
courses  said  to  have  been  proposed  to  him  by  the  superintendent, 
viz.,  to  back  his  train  or  to  cut  it,  was  not  an  arbitrary  and 
wanton  refusal,  but  one  founded  upon  reasons,  which  may  well 
have  been,  under  the  circumstances,  properly  controlling.  It 
is  admitted  that  another  freight  train  was  closely  following  the 
one  in  question,  and  to  have  backed,  would  have  required  the 
precaution  of  flagging  for  a  considerable  distance  from  the  rear 
of  the  last  car.  The  time  necessarily  required  for  this  opera- 
tion, might  well  have  appeared  to  the  engineer  as  long  as  that 
required  to  pull  the  train  past  the  scene  of  the  fire,  besides  being 
an  operation  involving  more  or  less  danger  in  its  execution.  To 
have  cut  the  train  at  Fifteenth  street  and  at  Thirteenth  street, 
would  also  have  involved  the  flagging  of  the  train,  to  prevent 
a  collision,  a§  also  it  would  have  occupied  considerable  time,  not 
only  in  pulling  the  cars  apart  at  two  points,  but  in  disconnecting 
the  air  brake  system  with  which  the  train  was  equipped.  To 
pursue  this  course,  also  involved  danger,  not  only  of  collision  by 
the  following  train,  but  a  danger  from  exposure  of  the  cars,  and 
their  freight,  left  standing  upon  the  track,  to  a  fire  which  might 
become  a  conflagration.  Looking  at  all  the  evidence,  we  cannot 
see  but  that,  under  the  circumstances,  the  decision  of  the  engi- 
neer to  pull  out  was  a  wise  and  prudent  one.  However  that  may 
be,  he  executed  it  promptly,  and  by  his  conduct  in  running  past 
a  red  block  signal  to  the  tunnel,  he  showed  an  appreciation  of 
the  situation,  and  a  desire  to  avoid,  as  far  as  possible,  inter- 
ference with  the  work  of  extinguishing  the  fire.  He  was  con- 
fronted by  a  situation  which  demanded  prompt  action,  not  only 
with  reference  to  the  burning  property  of  the  plaintiff,  but  with 
reference  to  the  preservation  and  safeguarding  of  the  valuable 
property  under  his  charge.  Defendant  cannot  be  held  liable  for 
the  consequences  of  an  honest,  though  mistaken  judgment  in 
such  an  emergency.  There  was  no  "willful  and  wanton  refusal," 
as  necessarily  averred  in  the  declaration,  to  do  or  to  refrain  from 
doing  something,  the  doing  of  which,  or  refraining  from  which, 
necessarily  interferred  with  plaintiff's  use  of  appropriate  means 
to  protect  his  property.  In  this  case  defendant's  servants  acted 
promptly  in  removing  the  obstruction  caused  by  the  train;  the 
only  charge  being  that  they  might  have  removed  it  in  a  different 
way,  more  to  the  advantage  of  the  plaintiff.  It  is  not  clear  to 
«s  that  this  is  so,  but  if  that  were  clearly  established,  we  would 
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Still  be  of  the  opinion  that  there  was  no  evidence  in  the  case  upon 
which  a  jury  could  have  properly  proceeded  to  find  a  verdict  for 
the  plaintiff. 

For  these  reasons,  we  think  the  jury  should  have  been  in- 
structed to  render  a  verdict  in  favor  of  the  defendant.  Also, 
that  the  motion  made  by  defendant's  counsel,  under  authority  of 
the  act  of  the  General  Assembly  of  the  state  of  Pennsylvania,  of 
April  22,  1905,  for  judgment  non  obstante  veredicto  upon  the 
whole  record,  should  have  been  granted.  The  judgment  below 
is  therefore  reversed,  with  directions  to  the  court  below  to  enter 
judgement  in  favor  of  the  defendant. 

The  decision  arrived  at  in  this  case,  renders  it  unnecessary 
that  we  should  consider  the  writ  of  error  sued  out  by  the  Amer- 
ican Sheet  &  Tin  Plate  Company  agfainst  the  Pittsburgh  &  Lake 
Erie  Railroad  Company,  and  the  same  is  hereby  dismissed. 


Adams  v.  Boston  &  N.  St.  Ry.  Co.  (two  cases). 

Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  May  16,  1906. > 

[78  N.  E.  Rep.  117.] 

Death — ^Actions  for  Causing — Negligence  of  Deceased — ^Burden  of 
Proof.'*' — In  an  action  against  a  street  railway  far  the  death  of  a 
pedestrian  struck  by  a  car  while  deceased  was  walking  along  the 
track,  the  burden  was  on  plaintiff  to  prove  that  deceased  was  in  the 
exercise  of  due  care. 

Street  Railroads — ^Injuries  to  Pedestrians — Contributory  Negligence 
— Dangerous  Place. — 'Where  deceased  was  killed  by  being  struck  by 
a  street  car  while  he  was  walking  on  the  track,  the  fact  that  the 
walking  was  better  there  than  in  the  highway  was  no  excuse  for  his 
assuming  such  dangerous  place,  when  he  could  have  walked  on  the 
highway  with  safety. 

Same— ^Defective  Hearing.'*' — Where  deceased,  at  the  time  he  was 
killed  while  walking  on  defendant's  street  car  track,  was  78  years 

♦For  the  authorities  in  this  series  on  the  question  whether  there  is 
a  presumption  of  the  exercise  of  due  caVe  by  a  person  killed  by  a 
train  or  street  car,  the  foot-notes  appended  to  Ryan  v.  St.  Louis 
Transit  Co.  (Mo.),  18  R.  R.  R.  775,  41  Am.  &  Eng.  R.  Cas.,  N.  S., 
775;  Gorham  «/.  Milford,  etc.,  R.  Co.  (Mass.),  18  R.  R.  R.  745,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  745;  Looney  v.  Metropolitan  R.  Co.,  etc. 
(U.  S.),  18  R.  R.  R.  617,  41  Am.  &  Eng.  R  Cas.,  N.  S.,  617;  Donald- 
son V.  New  Yofk,  etc.,  R.  Co.  (Mass.),  18  R.  R.  R.  424,  41  Am.  & 
Eng.  R.  Cas.,  N.  S.,  424. 

For  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  contributory  negligence,  sec  foot-notes  appended  to  Choctaw, 
O.  &  G.  Ry.  Co.  V.  Doughty  (Ark.),  18  R.  R.  R.  665,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  665;  foot-notes  appended  to  Hot  Springs  St  Ry.  Co. 
V.  Hildreth  (Ark.),  18  R.  R.  R.  168,  41  Am.  &  Eng.  R.  Cas.,  N.  S., 
168;  Peoples  v.  North  Carolina  R.  Co.  (N.  Car.),  18  R.  R.  R.  18,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  18. 

For  the  authorities  in  this  series  on  the  subject  of  the  contribu- 
tory negligence  of  deaf  persons,  when  walking  on  or  crossing  rail- 
road tracks,  see  foot-notes  appended  to  Hamlin  v,  Columbia  &  P.  S 
R.  Co.  (Wash.),  17  R.  R.  R.  1.  40  Am.  &  Eng.  R.  Cas.,  N.  S..  1. 
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of  age  and  very  deaf,  his  want  of  hearing  made  it  incumbent  on  him 
to  be  more  alert  in  the  use  of  his  other  senses.      • 

Same — ^Evidence. — ^Deceased,  a  man  of  7B  years  of  age  and  very 
deaf,  was  killed  by  being  struck  by  a  street  cat  running  8  or  10  miles 
per  hour  on  a  wet  track  while  deceased  was  walking  along  the  track. 
He  was  first  seen  walking  beside  the  track  some  SOO  feet  away  from 
the  car,  and  soon  after  h«  was  seen  walking  between  the  rails,  which 
he  continued  to  do  until  he  was  struck.  The  motorman  sounded  the 
gongf  and  one  of  the  witnesses  testified  that  it  seemed  to  him  that 
the  motorman  was  doing  everything  possible  to  bring  the  car  to  a 
standstill.  During  the  time  deceased  was  visible  he  did  not  once 
look  around  to  see  whether  a  car  was  coming.  Held,  that  deceased 
was  guilty  of  contributory  negligence  as  a  matter  of  law. 

Exceptions  from  Superior  Court,  Middlesex  County;  Chas.  U. 
Bell,  Jud^e. 

Actions  by  one  Adams,  as  executrix  of  the  will  of  Otis  Adams, 
deceased,  a^inst  the  Boston  &  Northern  Street  Railway  Com- 
pany. A  verdict  was  directed  in  favor  of  defendant  in  each  case, 
ind  plaintiff  bring^s  exceptions.    Overruled. 

John  J.  Harvey,  for  plaintiff. 

Richardson,  Trull  &  Wier,  for  defendant. 

Lathrop,  J.  These  are  two  actions  of  tort,  brought  by  the 
plaintiff  as  executrix  of  the  will  of  Otis  Adams.  The  first  action 
is  brought,  under  Rev.  Laws,  c.  Ill,  §  267,  for  the  death  of  her 
testate,  in  consequence  of  his  being  struck  by  an  electric  car  run 
by  the  defendant.  The  second  action  is  for  conscious  suffering. 
At  the  trial  in  the  superior  court,  at  the  close  of  the  plaintiff's 
evidence,  the  judge,  at  the  request  of  the  defendant,  directed  the 
jury  to  return  a  verdict  for  the  defendant  in  each  case ;  and  the 
cases  are  before  us  on  the  plaintiff's  exceptions. 

It  was  incumbent  on  the  plaintiff  in  each  case  to  prove  that  her 
testate  was  in  the  exercise  of  due  care.  The  accident  happened 
in  the  town  of  Chelmsford  on  March  10,  1904,  about  5  o'clock  in 
the  afternoon.  The  testate  was  78  years  of  age,  and  was  very 
deaf.  When  first  seen  by  one  of  the  witnesses  he  was  walking 
by  the  side  of  the  track.  This  witness  testified  that  soon  after 
he  saw  him  walking  between  the  rails  of  the  track,  and  all  the 
witnesses  testified  that  he  continued  so  walking  until  struck. 

According  to  the  testimony  of  some  of  the  witnesses  the  car 
was  500  feet  away  when  they  first  saw  the  testate.  They  all 
heard  the  gong  sounded ;  and  one  of  them  testified  that  "it  seemed 
to  him  that  the  motorman  was  doing  everything  possible  to  bring 
the  car  to  a  standstill."  It  appears  that  the  road  was  slushy  and 
the  rails  wet.  The  car  was  going  at  the  rate  of  8  or  10  miles  an 
hour. 

The  only  excuse  offered  for  the  testate's  walking  between 
the  rails  is  that  the  walking  was  better  there  than  on  the  high- 
way. It  does  not  appear  whether  there  was  any  sidewalk  on  the 
street  or  not. 

Where  the  testate  was  walking  was  a  dangerous  place,  where 
no  man  of  ordinary  prudence  would  walk.    Dooley  v.  Greenfield 
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&  Turner's  Falls  St.  Ry.,  184  Mass.  204,  68  N.  E.  203.  The  fact 
that  the  walking  was  better  there  than  in  the  highway  was  no 
excuse.  "His  want  of  hearing  made  it  incumbent  upon  him  to 
be  more  alert  in  the  use  of  his  other  senses."  Hall  v.  West  End 
St.  Ry.,  168  Mass.  461,  47  N.  E.  124.  The  evidence  in  the  case 
is  that  he  did  not  once  look  around  to  see  whether  a  car  was 
coming. 

On  the  evidence  in  the  case  we  are  of  opinion  that  the  testate 
was  not  in  the  exercise  of  due  care;  and  that  the  ruling  was 
right.  This  renders  it  unnecessary  to  consider  whether  there 
was  any  evidence  of  negligence  on  the  part  of  the  defendant. 

Exceptions  overruled. 


Colorado  &  S.  Ry.  Co.  v.  Webb. 

(Supreme  Court  of  Colorado,  Feb.  5,  1906.) 

[85  Pac.  Rep.  683.] 

Appeal — ^Harmless  Error — Admission  of  Evidence. — In  an  action 
ag^ainst  a  railroad  for  the  killing  of  a  horse  there  was  no  prejudicial 
error  in  permitting  a  witness,  without  qualifying  himself  as  an  ex- 
pert concerning  the  market  value  of  horses  in  that  vicinity,  to  testify 
as  to  th€  quality  of  plaintiff's  horse  where  other  competent  witnesses 
on  the  subject  of  value  showed  the  horse  to  be  worth  as  much  or 
more  than  the  amount  of  the  verdict  for  plainitiff. 

Railroads— Injuries  to  Animals — ^Action — Evidence. — In  an  action 
against  a  railroad  for  the  killing  of  a  horse,  the  negligence  relied  on 
being  the  failure  of  defendant's  servants  to  make  any  effort  to  stop 
the  'train  before  colliding  with  the  horse  as  it  was  claimed  they 
might  have  done  by  reasonable  care,  evidence  that  the  train  was  late 
and  that  it  was  running  at  the  rate  of  25  miles  a'n  hour  was  admis- 
sible; the  jury  having  been  properly  instructed  that  such  facts  were 
not  jjroof  of  negligence. 

Evidence — OiMnion  Evidence — Speed  of  Train.'*' — In  an  action 
against  a  railroad  for  the  killing  of  a  horse,  a  person  of  ordinary 
experience  familiar  with  trains  and  possessed  of  a  knowledge  of  time 
and  distance  was  a  competent  witness  as  to  the  speed  of  the  train. 

Railroads — Injuries  to  Animals — Action — Evidence — Sufficiencjr. — 
In  an  action  against  a  railroad  for  the  killing  of  a  horse,  evidence 
held  sufficient  to  justify  a  finding  that  the  trainmen  made  no  effort  to 
stop  the  train,  and  that  such  negligence  was  the  proximate  cause  of 
the   injury. 

Trial — Instructions — Failure  to  Request. — >In  an  action  against  a 
railroad  for  the  killing  of  a  horse,  at  plaintiff's  request  the  jury  were 
instructed  that  if  defendant  through  its  negligence  killed  the  horse 
they  should  find  for  plaintiff,  and  by  an  instruction  given  at  defend- 
ant's request  the  jury  were  told  what  duty  the  law  imposed  upon- 
defendant  under  the  circumstances.  Held  that,  in  view  of  the  latter 
instruction  and  in  view  of  the  fact  that  defendant  made  no  request 

*See  foot-notes  appended  to  Atchison,  etc.,  Ry.  Co.  v.  Holloway 
(Kan.),  17  R.  R.  R.  648,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  648;  Sluder  t^. 
St.  Louis  Traaisit  Co.  (Mo.),  16  R.  R.  R.  293,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  293. 


Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S  73 

Colorado  A  S.  Ry.  Co.  v.  Webb 

for  an  instruction  defining  negligence,  the  former  instruction  was  not 
erroneus  for  failing  to  give  such  definition. 

Same — Elrror  Cured  by  Other  Instructions. — In  an  action  against  a 
railroad  for  the  killing  of  a  horse,  any  error  in  an  instruction  for 
failing  to  require  defendant's  negligence  to  have  been  the  proximate 
cause  of  the  injury  was  cured  by  such  a  requirement  in  a  subsequent 
instruction. 

Appeal — Failure  to  Present  Question  on  Trial — Instruction. — In  an 
action  against  a  railroad  for  th-e  killing  of  a  horse,  the  fact  that  an 
instruction  that  the  verdict  should  be  for  plaintiff  if  the  horse  was 
killed  through  defendant's  negligence  did  not  require  the  negligence 
to  have  been  the  proximate  ca^ise  was  not  reversible  error,  when 
objected  to  for  the  first  time  on  appeal,  as  it  was  mere  nondirection. 

Trial — ^Instructions — ^Applicability  to  Evidence. — In  an  action 
against  a  railroad  for  the  killing  of  a  horse,  it  was  proper  not  to 
charge  on  contribtrtory  negligence  where  there  was  no  evidence 
thereon. 

Negligence — ^Degrees  of  Negligence.t — Degp-ees  of  negligence,  such 
36  slight  and  gross,  are  not  recognized. 

Railroads — ^Injuries  to  Animals — Action — InstriKtions. — ^Where,  in 
an  action  against  a  railroad  for  the  killing  of  a  horse,  it  appeared  that 
the  horse,  when  it  started  to  run  'toward  the  tracks,  was  upon  a  lot 
belonging  to  other  than  the  owner  of  the  animal,  but  it  did  not  ap- 
pear that  it  was  running  at  largfe,  either  with  or  without  the  owner's 
permission,  or  that  it  had  become  a  public  nuisance,  the  fact  that 
there  was  an  ordinance  making  it  a  public  nuisance  to  permit  a  horse 
to  run  at  large  did  not  warrant  an  instruction  applying  the  rule  that 
where  animals  are  by  ordinance  prohibited  from  runnmg  at  large,  a 
railroad  company  is  not  liable  for  an  injury  thereto  in  the  absence 
of  a  showing  of  willful  negligence  or  indifference. 

Appeal  from  Summit  County  Court;  William  Thomas,  Judge. 

Action  by  Georg^e  D.  Webb  against  the  Colorado  &  Southern 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Diues  &  Whitted  and  /.  G.  McMurry,  for  appellant. 
James  T.  Hogan,  for  appellee. 

Campbell,  J.  Action  for  damages  to  recover  the  value  of 
plaintiff's  horse  which  was  run  over  and  killed  by  defendant's 
railway  train,  as  he  says,  through  negligent  operation  thereof 
by  its  servants.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals. 

1.  There  is  no  merit  in  the  assignments  of  error  based  upon 
the  rulings  on  evidence.  That  plaintiff's  witness,  without  qualify- 
ing himself  as  an  expert  concerning  the  market  value  of  horses 
in  that  vicinity,  testified  as  to  the  quality,  and  not  the  money 
value,  of  plaintiff's  horse,  was  not  prejudicial  error.  Other  com- 
petent witnesses  on  the  subject  oi  value  showed  the  horse  to  be 
worth  as  much  as,  or  more  than,  that  returned  by  the  jury. 
Plaintiff's  testimony  as  to  the  lateness,  and  rate  of  speed,  of  the 
train  at  the  time  of  the  accident  was  properly  admitted.  It  is 
true  that  the  mere  fact  that  the  train  was  late,  or  that  it  was  at 
the  time  running  at  the  rate  of  25  miles  an  hour,  or  both  to- 

tSee  extensive  note,  17  R.  R.  R.  236,  40  Am.  &  Eng.  R,  Gas.,  N. 
S.,  256. 
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gether,  are  not  proof  of  negligence,  and  the  jury  were  so  in- 
structed at  defendant's  request ;  yet  this  testimony  was  admissible 
as  throwing  light,  in  connection  with  other  evidence  in  the  case, 
upon  the  particular  acts  of  negligence  on  which,  it  seems,  plain- 
tiff relied.  This  was  the  failure  by  defendant's  servants  to  make 
any  effort  to  stop  the  train  before  colliding  with  the  horse,  which 
might  have  been  avoided  had  reasonable  care  been  used.  This 
we  gather  from  an  examination  of  the  proceedings  of  the  trial, 
for  there  were  no  written  pleading§,  the  action  having  originated 
in  the  court  of  a  justice  of  the  peace.  Neither  did  the  court  err 
in  permitting  a  witness,  who  was  not  an  expert,  to  testify  as  to 
the  speed  of  the  train.  That  he  was  not  an  expert  goes  to  the 
weight  of  his  testimony.  But  one  of  ordinary  experience,  fa- 
miliar with  trains,  and  possessed  of  a  knowledge  of  time  and 
distance,  without  being  skilled  in  handling  trains,  is  a  com- 
petent witness  as  to  the  velocity  of  their  movement.  D.  &  M. 
R.  R.  Co.  V,  Van  Steinburg,  17  Mich.  99;  Chipman  v,  U.  P.  R. 
R.  Co.,  12  Utah,  68,  41  Pac.  562 ;  C,  B.  &  Q.  R.  R.  Co.  v.  Gun- 
derson,  174  111.  495,  51  N.  E.  708. 

2.  The  most  serious  question  in  the  case  concerns  the  legal 
sufficiency  of  the  evidence  to  establish  negligence.  Briefly,  the 
facts  are  that  plaintiff's  horse  was  standing  in  a  lot,  in  the  town 
of  Breckenridge,  belonging  to  Mrs.  Louage,  which  was  adjoin- 
ing, or  close  to,  defendant's  railroad  track,  when  one  of  its  pas- 
senger trains  was  approaching.  Shortly  before  reaching  this  lot, 
and  before  the  train  began  to  round  a  curve,  the  whistle  of  the 
engine,  according  to  the  usual  custom,  was  blown,  which  fright- 
ened the  horse.  The  animal  at  once  started  toward  the  track, 
and,  while  attempting  to  cross  it,  or  to  run  down  the  track,  was 
struck  by  the  engine,  thrown  upon  the  cow  catcher,  and  carried 
for  several  hundred  feet  before  the  train  was  stopped.  There 
was  testimony  by  plaintiff's  witnesses  that  after  the  whistle  was 
sounded  as  the  train  began  to  round  the  curve,  and  after  the 
engineer  saw,  or  by  the  exercise  of  ordinary  diligence  might 
have  seen,  the  horse  running  towards  or  down  the  track,  no  ef- 
fort whatever  was  made  by  the  trainmen  to  stop  the  train  before 
the  horse  was  struck,  which  might  have  been  accomplished  had 
the  usual  and  ordinary  means  been  resorted  to.  It  is  true  that  the 
fireman  and  engineer  say  that  as  soon  as  the  horse  was  visible 
from  the  engine,  the  engineer,  though  he  did  not  have  time  to 
blow  the  whistle,  reversed  the  engine  and  applied  the  air  brakes, 
and  thus  sought  by  every  means  within  his  power  to  avoid  strik- 
ing the  horse,  -whitch  he  could  not  prevent.  The  question  with 
us,  however,  is  not  as  to  the  weight  of  the  evidence,  or  whether 
the  facts  are  detailed  correctly  by  the  trainmen  or  by  plaintiff's 
witnesses.  The  credibility  of  the  witnesses  and  weight  of  evi- 
dence were  for  the  jury.  It  is  sufficient  to  say  that  there  was 
evidence  tending  to  show  that  the  trainmen  made  no  effort  to 
stop  the  train,  and  because  of  such  neglect  the  injury  occurred. 
In  other  words,  the  evidence  before  the  jury  was  legally  suffi- 
cient to  sustain  the  verdict,  though  were  we  the  triers  of  fact, 
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we  mi^ht  not  agree  with  their  decision.  If,  therefore,  there  was 
no  error  of  the  court  in  its  instructions,  or  in  the  admission  of 
testimony,  this  verdict  must  stand.  As  already  stated,  we  find 
no  prejudicial  error  in  the  ruling  of  the  court  upon  the  evidence. 

3.  Defendant,  however,  insists  that  there  was  prejudicial  error 
of  the  trial  court  in  the  giving  of  certain  instructions  for  plaintiff, 
and  in  refusing  to  give  others  requested  by  it.  In  the  first  in- 
struction, given  at  plaintiff's  instance,  the  jury  were  told  that  if 
the  defendant,  through  its  negligence  or  that  of  its  servants, 
killed  plaintiff's  horse,  they  should  find  for  plaintiff.  The  de- 
fendant's sole  objection  to  this  instruction  at  the  time  was  thac 
the  meaning  of  "negligence"  was  not  stated.  That  objection  is 
now  renewed.  There  was  no  definition  of  negligence  in  this,  or 
any  other,  instruction.  Although  defendant  made  request  for 
other  instructions,  it  tendered  none  on  this  point.  In  view  of  its 
own  failure  in  this  respect,  and  the  additional  fact  that  in  an 
instruction,  given  by  the  court  at  its  request,  the  jury  were  told 
that  the  burden  was  on  the  plaintiff  to  establish  by  a  preponder- 
ance of  evidence  that  the  death  of  plaintiff's  horse  resulted  from 
the  failure  of  defendant's  employees  after  they  saw,  or  by  the 
exercise  of  reasonable  care  might  have  seen,  that  the  horse  was 
in  danger,  to  exercise  ordinary  care  to  stop  the  train  and  to  take 
all  other  proper  means  to  prevent  injuring  or  killing  the  horse, 
certainly  defendant  was  not  prejudiced  by  the  omission  noted. 
While  negligence  was  not  defined,  the  jury  were  instructed  what 
duty  the  law  imposed  upon  a  defendant  in  the  circumstances  of 
the  case.  The  antithesis  of  negligence,  which  is  care,  the  jury 
were  thus  told  the  defendant  was  bound  to  exercise,  and  that 
such  care  was  ordinary  care. 

4.  An  additional  ground  now  urged  against  this  instruction  is 
that  it  did  not  tell  the  jury  that,  if  Ae  negligence  was  established, 
it  must  have  been  the  proximate  cause  of  the  injury.  The  omis- 
sion of  this  necessary  elen^nt,  which  the  court  might  well  have 
supplied  in  the  instruction  which  it  tendered  at  plaintiff's  re- 
quest, was  nevertheless  inserted  in  the  instruction  which  was 
^ven  on  defendant's  motion  which  we  have  above  summarized; 
hence  the  alleged  error,  for  the  first  time  here  assigned,  was 
cured.  At  most,  the  alleged  error  consisted  of  nondirection,  not 
misdirection.  11  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  258  et  seq., 
and  cases  cited;  Mut.  Life  Ins.  Co.  v.  Snyder,  93  U.  S.  393,  23 
L.  Ed.  887 ;  Denver  Tramway  Co.  v.  Lassasso,  22  Colo.  444,  45 
Pac.  409 ;  Ruby  Chief  M.  &  M.  Co.  v.  Prentice,  25  Colo.  4,  52 
Pac.  210;  City  of  Denver  v.  Moewes,  15  Colo.  App.  28,  60  Pac. 
986. 

5.  There  was  no  error  in  failing  to  charge  the  jury  that,  if 
plaintiff's  negligence  contributed  to  the  injury,  it  defeated  his 
recovery.  There  was  no  evidence  of  his  contributory  negligence, 
and  an  instruction  thereupon  would  have  been  inapplicable. 

6.  A  number  of  instructions,  varying  in  form,  were  tendered 
by  defendant  in  which  the  jury  were  told  to  find  in  its  favor  be- 
cause no  <""*=**  had  been  made  out.    These  were  properly  refused. 
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In  other  instructions  tendered  by  defendant,  and  refused  by  the 
court,  an  effort  was  made  to  have  the  jury  instructed  that  unless 
the  evidence  showed  that  defendant  had  been  gfuilty  of  g^ross 
neg^ligence,  in  no  event  could  plaintiff  recover.    Such  instructions 
were  based  upon  an  ordinance  of  the  town  of  Breckenridge,  in- 
troduced in  evidence,  one  section  of  which  provided  that  whoever 
shall  permit  any  horse  owned  by  him  to  run  at  large  and  become 
a  nuisance  within  the  limits  of  the  town  shall,  upon  conviction, 
be  fined  in  a  sum  not  exceeding  $100.     In  the  first  place,  this 
court,  by  repeated  decisions,  has  held  that  the  doctrine  of  de- 
grees of  negligence,  such  as  slight  and  gross,  does  not  prevail  in 
this  jurisdiction ;  hence  the  instruction  with  respect  to  gross  neg- 
ligence was  for  this  reason  alone  properly  denied.    If,  however, 
tlie  defendant  had  sought  to  have  applied  the  rule  that  where 
animals  are,  by  statute  or  ordinance,  prohibited  from  running  at 
large  within  a  municipality,  a  railway  company  cannot  be  held 
liable  for  injury  thereto  in  the  operation  of  its  trains  within  such 
limits,  except  under  a  state  of  facts  which  show  that  its  servants 
are  guilty  of  willful  negligence,  or  are  unmindful  of,  or  utterly- 
indifferent   to,   the   consequences   of   their  acts,  the  instruction 
should  have  been  refused,  because  there  is  no  evidence  that  the 
horse  was  allowed  or  permitted  by  its  owner  to  run  at  large,  or 
that  it  was,  in  fact,  at  the  time  running  at  large,  or  had  become 
a  public  nuisance  within  the  meaning  of  the  ordinance.     The 
horse,  it  is  true,  was  upon  a  lot,  whether  inclosed  or  not  the 
record  fails  to  show,  belonging  to  one  other  than  the  owner  of 
the  animal,  but  there  is  not  a  particle  of  evidence  that  the  horse 
was  running  at  large  either  with,  or  without,  the  owner's  per- 
mission, or  that  it  had  become  a  public  nuisance.    For  aught  the 
evidence  discloses  to  the  contrary,  it  was  lawfully  on  the  prem- 
ises of  Mrs.  Louage,  and  was  not  running  at  large. 

Considering  the  entire  record,  we  cannot,  under  the  doctrine 
prevailing  in  this  jurisdiction,  reverse  this  judgment  on  any  of 
the  grounds  urged  upon  us.    The  judgment  is  affirmed. 

Affirmed. 

Gabbert,  C.  J.,  and  Steele,  J.,  concur. 


Illinois  Cent.  R.  Co.  v.  Ackerman. 

(Circuit   Court  of  Appeals,   Eiglrth   Circuit,  April   10,   1906.) 

[144  Fed.  Rep.  959.] 

Railroads — Injury  of  Person  at  Crossing — Contributory  Negli* 
gcncc* — Plaintiff's  intestate  drove  an  express  wagon  upon  a  street 
crossing  over  defendant's  railroad  in  front  of  ^  string  of  freight  cars 

♦For  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  contributory  negligence  and  negligence  with  respect  to  the 
speed  of  train  or  car  at  crossing,  see  foot-notes  appended  to  Green 
V.  Missouri  Pac.  Ry.  Co.  (Mo),  18  R.  R.  R.  793,  41  Am.  &  Kng.  R. 
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which  were  being  backed  along  a  side  track,  and  was  struck  by  such 
cars  and  killed.  He  was  well  acquainted  with  the  crossing,  where 
there  w^ere  six  parallel  tracks  in  quite  constant  use.  The  accident 
occurred  in  the  daytime,  and  from  any  point  within  50  feet  from  the 
tracks,  he  could  have  seen  along  them  in  the  direction  from  which 
the  cars  were  coming  for  400  feet,  yet  he  drove  slowly  and  went 
upon  the  tracks  without  stopping.  The  cars  were  moving  at  a  speed 
of  from  5  to  12  miks  an  hour.  Held,  that  conceding  defendant's 
negligence  in  respect  to  the  speed  of  the  cars,  and  the  absence  of 
signals,  deceased  was  guilty  of  negligence  in  failing  to  look  or  listen 
before  driving  on  the  crossing  which  directly  contribiUed  to  his  death 
and  precluded   a   recovery  therefor. 

Same— Anticipating  Negligence  of  Person  Injured — ^^Last  Chance** 
— Rulc-t — The  rule  which  holds  a  railroad  companv  liable  for  the 
injury  of  a  person  on  its  tradks  because  of  the  failure  of  those  ia 
charge  of  its  train  to  exercise  due  care  to  prevent  such  injury,  not- 
withstanding the  negligence  of  the  person  injured,  applies  only  where 
such  employees  had  reason  to  know  of  such  negligence  and  the 
danger  therefrom  in  time  to  prevent  the  injury.  It  has  no  applica- 
tion to  a  case  where  the  person  injured  deliberately  drove  upon  the 
track  at  a  crossing  in  the  daytime  immediately  in  front  of  moving 
cars  which  he  should  have  seen  in  the  exercise  of  ordinary  care, 
those  in  charsrc  of  the  cars  being  justified  in  supposing  that  he  did 
>ee  them,  and  would  stop  as  was  customary  until  they  had  passed, 
np  to  the  time  when  he  actually  drove  upon  the  track,  and  it  was 
too  late  to  stop  them. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Iowa. 

Action  by  the  administratrix  to  recover  damages  for  the  dvath 
of  her  intestate  alleged  to  have  been  caused  by  the  negligence  of 
the  railroad  company.  Trial  to  a  jury  followed  by  a  verdict  and 
judgment  for  the  plaintiff. 

Cas.,  N.  S.,  793;  foot-notes  appended  to  Thomas  v.  Central  of 
Georgia  Ry.  Co.  (Ga.),  18  R.  R.  R.  191,  41  Am.  &  Eng.  R.  Cas.,  N. 
S..  IW. 

For  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  contributory  negligence  and  failure  to  give  crossing  signals, 
see  foot-notes  appended  to  Cooper  v.  North  Carolina  R.  Co.  (N.  Car.), 
19  R.  R.  R.  S57,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  857;  foot-notes  ap- 
pended to  Green  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  18  R.  R.  R  793,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  793;  foot-notes  appended  to  Brammers* 
Adm'r  v.  Norfolk  &  W.  Ry.  Co.  (Va.),  18  R.  R.  R.  497,  41  Am.  & 
Enjf,  R.  Cas.,  N.  S..  497. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  "last  clear 
chance"  doctrine,  see  foot-notes  appended  to  Vicksburg,  etc.,  Ry.  Co. 
r.  Barmore  (Miss.),  19  R.  R.  R.  144,  42  Am.  &  Eng.  R.  Cas.,  N.  S., 
H4;  foot-notes  appended  to  Barry  v.  Kansas  City,  etc.,  Ry.  Co. 
^\rk.),  18  R.  R.  R.  735,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  735;  Green  v. 
Los  .Angeles  Term.  Ry.  Co.  (Cal.),  18  R.  R.  R.  192,  41  Am.  &  Eng. 
R.  Cas..  N.  S.,  192. 

For  the  authorities  in  this  series  on  the  question  whether  those  in 
charge  of  trains  of  cars  have  the  right  to  assume  that  persons  seen 
on  or  near  tracks  will  avoid  danger,  see  foot-note  appended  to  Kelley 
V.  Ohio  River  R.  Co.  (W.  Va.),  19  R.  R.  R.  807,  42  Am.  &  Eng.  R. 
Cas..  N.  S.,  807;  Copp  v.  Maine  Cent.  R.  Co.  (Me.),  19  R.  R.  R.  199, 
42  Am.  &  Eng.  R.  Cas.,  N.  S.,  199;  foot-notes  appended  to  Louis- 
ville, etc..  R.  Co.  V.  Hathaway's  Ex'x  (Ky.),  18  R.  R.  R.  749,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  749;  Louisville  &  N.  R.  Co.  v.  Redmonds 
Adm'x  (Ky.),  18  R.  R.  R.  737,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  737. 
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W.  /.  Knight  (J.  M.  Dickinson,  on  the  brief),  for  plaintiff  in 
error. 

D,  J.  Lenehan  (L.  H.  Hurd,  on  the  brief),  for  defendant  in 
error. 

Before  Van  Devanter,  Hook,  and  Adams,  Circuit  Judges. 

Hook,  Circuit  Judg^e.  There  was  substantial  evidence  of  Uie 
neg^lig^ence  of  the  railroad  company  in  respect  of  the  speed  of 
the  cars  and  the  absence  of  signals,  and  the  verdict  of  the  jury 
in  favor  of  the  plaintiff  precludes  further  inquiry  into  that  mat- 
ter. But  the  negligence  of  the  railroad  company  did  not  absolve 
the  deceased  from  his  duty  to  look  and  listen  before  venturing 
upon  the  track,  and  the  evidence  conclusively  shows  that  by  his 
failure  to  perform  that  duty  he  was  guilty  of  negligence  con- 
tributing directly  to  his  death. 

The  employees  of  the  railroad  company  were  engaged  in 
pushing  seven  freight  cars  southward  toward  a  much  travelled 
street  in  Dubuque,  Iowa,  crossing  which  were  six  railroad  tracks 
operated  as  part  of  the  main  line  and  yards  of  the  company. 
The  engine  was  upon  the  north  end  of  the  string  of  cars  and  was 
moving  backwards.  There  was  a  brakeman  on  the  car  next  to 
the  engine  but  none  near  the  end  of  the  cars  nearest  the  crossing. 
No  flagman  was  stationed  at  the  crossing.  The  deceased  was 
23  years  of  age,  intelligent,  and  in  full  possession  of  his  facul- 
ties. He  was  and  had  been  for  more  than  a  year  in  the  service 
of  Wells,  Fargo  &  Co.,  as  the  driver  of  an  express  wagon.  He 
was  thoroughly  familiar  with  the  railroad  crossing,  was  accus- 
tomed to  drive  over  it  several  times  each  day,  and  knew  of  the 
frequent  passage  of  trains  and  the  movement  of  cars  in  switch- 
ing. The  horse  attached  to  the  wagon  was  tractable,  gentle,  and 
easily  controlled.  The  accident  occurred  in  the  daytime.  The 
deceased  drove  eastward  upon  the  south  side  of  the  street  and 
slowly  approached  the  railroad  tracks.  At  no  time  prior  to  the 
moment  of  collision  was  the  horse  moving  at  such  speed  as  would 
have  prevented  the  deceased  from  stopping  him  almost  instantly. 
The  hood  of  the  wagon  top  projected  about  12  inches  beyond 
the  driver's  seat,  and  the  side  curtains  were  down,  thus  prevent- 
ing the  deceased  and  the  brakeman  next  to  the  engine  from 
seeing  each  other  so  long  as  they  maintained  their  respective 
positions.  As  the  deceased  neared  the  tracks  there  was  to  his 
right  the  passenger  station  of  the  railroad  company  and  to  his 
left,  northward,  in  the  direction  from  which  the  cars  were  ap- 
proaching was  a  wide  open  space  across  which  there  was  an 
unobstructed  view  for  a  long  distance.  A  single  illustration  will 
suffice  upon  this  subject.  A  look  to  the  northward  when  the 
deceased  was  50  feet  from  the  point  of  collision  on  the  second 
track,  would  have  revealed  to  him  the  approaching  cars  at  any 
point  within  more  than  400  feet.  No  danger  whatever  would 
have  menaced  him  had  he  exercised  any  fair  degree  of  care  for 
his  own  safety.    The  speed  of  the  train  was  variously  estimated 
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at  from  5  to  12  miles  an  hour.  The  brakeman  and  the  fireman 
observed  the  wa^on  as  it  slowly  approached  the  track  upon  which 
they  were  about  to  move,  but  supposed  that  the  driver  would 
drive  up  close  and  stop  as  was  the  custom.  Instead  of  stopping, 
the  deceased  drove  immediately  in  front  of  the  approaching 
cars,  he  was  thrown  from  the  wagon  under  the  wheels  of  the 
cars  and  received  injuries  that  resulted  in  his  death. 

This  would  appear  to  present  a  case  of  negligence  upon  one 
side  and  such  contributory  negligence  upon  the  other  as  pre- 
cludes a  recovery.  But  the  plaintiff  was  permitted  to  recover  in 
the  trial  court  upon  the  theory  that  the  employees  of  the  railroad 
company,  having  perceived  that  the  deceased  was  about  to  drive 
upon  the  track,  and  was  not  at  the  time  using  his  senses  of  sight 
and  hearing  to  discover  his  danger,  did  not  then  exercise  reason- 
able and  ordinary  care  to  prevent  the  accident.  In  other  words, 
the  court  announced  the  rule  of  law  sometimes  called  the  "last 
chance"  doctrine  which  has  been  developed  from  the  case  of 
Davies  v,  Mann,  10  Mees.  &  W.  546,  and  the  jury  found  that  the 
facts  justified  its  application. 

We  need  not  discuss  this  rule  and  its  proper  limitations  nor 
the  cases  in  which  it  has  been  applied,  for  we  are  clearly  of  the 
opinion  that  in  no  admissible  view  is  it  applicable  to  the  case  at 
bar.    The  evidence  before  the  jury  did  not  justify  a  finding  that 
the  employees  of  the  railroad  company  perceived  that  the  de- 
ceased was  about  to  drive  upon  the  track  before  the  very  moment 
he  did  so  and  then  it  was  too  late  to  avert  a  collision.    One  of  the 
plaintiflF's  witnesses  said  that  the  horse  was  walking  so  slowly 
he  thought  the  deceased  was  going  to  stop,  and  the  fireman  and 
brakeman  testified  that  the  expressmen  were  in  the  habit  of  driv- 
ing up  close  to  the  track  and  then  stopping  until  the  cars  passed 
by.    It  is  true  that  they  did  not  see  the  deceased  because  of  the 
drawn  curtains  of  the  wagon  top ;  but  even  so,  the  deceased  with- 
out being  observed  by  them  could  himself  have  seen  more  than 
two  hundred  feet  of  the  string  of  approaching  cars,  and  that 
would  have  been  sufficient  for  his  purpose.     Nor  was  the  de- 
ceased required  to  look  and  listen  at  any  particular  point  in  his 
journey  toward  the  tracks.    The  duty  imposed  upon  him  by  law 
would  have  been  fully  discharged  had  he  looked  and  listened  at 
any  point  sufficient  for  the  purpose  before  actually  venturing 
into  danger.     The  men  upon  the  train  were  not  obliged  under 
the  circumstances  to  anticipate  his  negligence.    They  could  very 
well  have  assumed  either  that  he  knew  of  the  approach  of  the 
cars  and  intended  to  stop  at  the  customary  safe  distance  or  that 
he  would  look  when  near  the  track  and  then  stop  before  going 
upon  it.    They  did  not  know  that  he  was  inattentive  and  absent 
minded,  nor  did  they  know  of  his  purpose  to  continue  his  onward 
course.    He  was  not  in  a  place  of  danger  until  it  was  too  late  to 
prevent  the  accident.     The  negligence  of  the  employees  of  the 
railroad  company  and  that  of  the  deceased  were  concurrent  and 
continuous  down  to  the  very  moment  of  the  collision,  and  there 
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is  no  room  for  the  contention  that  the  negfligence  of  the  latter 
should  be  reg;arded  as  a  known  condition  upon  which  the  neg^li- 
gfence  of  the  former  subsequently  operated.  The  request  of  the 
railroad  company  jor  a  directed  verdict  should  therefore  have 
been  granted. 

The  judgement  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded,  with  direction  to  grant  a  new  trial. 


Kannenberg  V,  CoNESTOGA  Traction  Co. 

(Supreme  Court  of  Pennsylvania,  May  24,   1906.) 

[64   Atl.    Rep.    ©80.] 

Street      Railroads — Collision — Contributory     Negligence.* — Where 

plaintiff,  riding  in  a  closed  laundry  wagon,  drove  across  on  the  car 
track  when  he  could  have  seen  a  car  coming  if  he  had  looked,  he  was 
guilty  of  contributory  negligence  justifying  a  nonsuit. 

Appeal  from  Court  of  Common  Pleas,  Lancaster  County. 

Action  by  Charles  A.  Kannenbergf  against  the  Conestoga  Trac- 
tion Company.  From  an  order  refusing  to  take  off  a  nonsuit, 
plaintiff  appeals.    Affirmed. 

*See  foot-note  appended  to  Marshall  v.  Green  Bay  &  W.  R.  Co. 
(Wis.),  16  R.  R.  R.  138,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  136. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  highway  traveler  to  discover  approaching  trains  before 
attempting  to  cross  railroad  tracks,  see  foot-note  appended  to  Cooper 
V.  North  Carolina  R.  Co.  (N.  Car.),  19  R.  R.  R.  857,  42  A<m.  &  Eng. 
R.  Cas.,  N.  S.,  857;  Bilton  v.  Southern  Pac.  Co.  (Cal.),  19  R.  R.  R. 
797,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  797;  foot-notes  appended  tg.  Cohen 
V.  Philadelphia  &  R.  R.  Co.  (Pa.),  19  R.  R.  R.  558,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  558;  Stokes'  Adm'x  v.  Southern  Ry.  Co.  (Va.),  18  R. 
R.  R.  731,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  731;  foot-notes  appended  to 
Brammer's  Adm'r  v,  Norfolk  &  W.  Ry.  Co.  (Va.),  18  R.  R.  R.  497, 

41  Atn.  &  Eng.  R.  Cas.,  N.  S.,  497. 

For  the  authorities  in  this  series  on  the  question  whether  the  stop, 
look,  and  listen,  rule  applies  'to  street  railway  crossings,  see  foot- 
notes appended  to  Smith  v,  Minneapolis  St.  Ry.  Co.  (Minn.),  19  R. 
R.  R.  536,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  536;  foot-notes  appended 
to  Marden  v.  Portsmouth,  etc.,  St.  Ry.  (Me.),  17  R.  R.  R.  821,  40  Am. 
&  Eng.  R.  Cas.,  N.  S.,  821;  Markowitz  v.  Metropolitan  St.  Ry.  Co. 
(Mo.),  16  R.  R.  R.  838,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  838;  Los  An- 
geles Traction  Co.  v,  Conneally  (C.  C.  A.),  16  R.  R.  R.  107,  39  Am. 
&  Eng.  R.  Cas.,  N.  S.,  107;  foot-notes  appended  «to  Vrooman  v.  North 
Jersey  St.  Ry.  Co.  (N.  J.),  15  R.  R.  R.  393,  38  Am.  &  Eng.  R.  Cas., 
N.  S.,  393. 

For  the  authorities  m  this  series  on  the  subject  of  the  care  required 
of  those  driving  other  vehicles  in  streets  on  which  street  cars  are 
operated,  see  foot-notes  appended  to  Latson  v.  St.  Louis  Transit  Co. 
(Mo.),  19  R.  R.  R.  845,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  845;  foot-notes 
appended  to  Strode  v.  St.  Louis  Transit  -Co.  (Mo.),  19  R.  R.  R.  569, 

42  Am.  &  Ens:.  R.  Cas.,  N.  S.,  569;  foot-'notes  appended  to  Foulk  v, 
Wilmington  City  Ry.  Co.  (Del.  Supr.  Ct.),  19  R.  R.  R.  541,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  541;  Logan  v.  Old  Colony  St.  Ry.  Co.  (Mass.), 
19  R.  R.  R.  141,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  141;  foot-notes  ap- 
pended to  Albard  v.  Detroit  United  Ry.  (Mich.),  18  R.  R.  R.  722,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  722. 
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Arig[ued  before  Fell,  Brown,  Mestrjczat,  Potter,  and  El- 
kin,  JJ. 

5.  F.  Davis,  for  app>ellant. 
W.  U.  Hensel,  for  appellee. 

Per  Curiam.  The  plaintiff  was  riding  in  a  closed  laundry 
wagon  goings  in  the  direction  in  which  the  cars  ran,  and  the  only 
precaurion  he  took  before  crossing  the  tracks  was  to  stop  and 
look  back  when  25  or  30  feet  from  the  crossing.  He  then  drove 
on  slowly  and  without  looking  again  turned  across  the  tracks, 
and  was  struck  by  a  car  which  he  could  have  seen  if  he  had 
looked  again  before  turning  or  when  at  the  edge  of  the  tracks. 
He  disregarded  a  duty  established  by  an  unbroken  line  of  deci- 
sions on  the  subject  extending  from  Ehrisman  v.  East  Harris- 
burg  City  Pass.  Railway  Co.,  ISO  Pa.  180,  24  Atl.  596,  17  L.  R. 
A,  448,  to  Moser  v.  Union  Traction  Co.,  205  Pa.  481,  55  Atl.  15. 

The  judgment  is  affirmed. 


Lehigh  Valley  R.  Co.  v,  Delachesa. 

(Circuit  Court  of  Appeals.    Second  Circuit,  April  2,  1906.) 

[145  Fed.  Rep.  617.] 

Railroads — Connecting  Lines  Operated  as  Single  Ssrstem — Liability 
for  Negligence  of  Subordinate  Company.* — Where  one  railroad  com- 
pany controls  others  througrh  the  'ownership  of  their  stock  and  oper- 
ates the  lines  of  aJl  as  a  single  system,  though  the  general  management 
of  each  road  is  retained  by  the  corporation  owning  it,  the  relation 
between  the  dominant  and  subordinate  companies  with  respect  to 
traffic  origrn^a^ing  on  the  lines  of  the  former  is  that  of  principal  and 
agrenrt,  and  the  dominant  company  is  directly  liable  for  an  injury  to 
one  employed  i-n  unloading  one  of  its  own  cars  on  the  tracks  of  a 
subordinate  company  through  the  negligence  of  employees  of  the 
latter. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Allan  McCuUoh,  for  plaintiff  in  error. 
E.  /.  McCrossin,  for  defendant  in  error. 

Before  Wallace,  Lacombe,  and  CoxE,  Circuit  Judg^es. 

Per  Curiam.  The  only  assignment  of  error  which  it  will  be 
necessary  to  consider  is  whether  the  trial  judge  erred  in  refusing 
to  direct  a  verdict  for  the  defendant  upon  the  ground  that  it 
was  not  responsible  for  the  acts  of  the  men  by  whose  fault  the 
plaintiff  was  injured.  The  plaintiff,  an  employee  of  a  firm  of 
stevedores,  was  injured  while  unloading  iron  from  a  car  stand- 
ing on  a  sidetrack  of  the  Lehigh  Valley  Terminal  Railroad  Com- 

*Sce  foot-notes  appended  to  Lehigh  Valley  R.  Co.  v.  Dupont  (C. 
C  A.),  12  R.  R.  R.  83,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  «3. 

21  R  R  R~6 
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pany,  at  the  dock  of  that  company  at  Jersey  City.  It  was 
undisputed  that  if  the  accident  was  caused  by  negligence,  other 
than  that  of  the  plaintiff  or  his  co-employees  wholly  or  in  part, 
the  negligence  was  that  of  the  men  in  charge  of  the  dock  or  the 
men  in  charge  of  the  train  which  backed  down  upon  the  car  on 
which  the  plaintiff  was  at  work.  It  was  established  that  the 
track  and  dock  had  been  leased  by  the  terminal  company  to  the 
Easton  &  Amboy  Railroad  Company,  and  that  the  men  in  charge 
of  the  dock  and  the  men  in  charge  of  the  train  were  the  em- 
ployees of  the  Easton  &  Amboy  Railroad  Company.  Much 
evidence  was  introduced  upon  the  trial  for  the  purpose  of  show- 
ing that  the  defendant  and  the  Easton  &  Amboy  Railroad  Com- 
pany were  a  partnership  for  the  business  of  conducting  their 
joint  traffic,  and  to  establish  the  relations  between  these  two 
corporations  which  were  considered  by  this  court  in  Lehigh 
Valley  Railroad  Co.  v,  Dupont,  128  Fed.  840,*  64  C.  C.  A.  478. 
But  the  trial  judge  did  not  place  the  liability  of  the  defendant 
upon  the  ground  that  it  was  answerable  for  the  negligence  of 
its  copartner,  and  only  allowed  this  evidence  to  be  considered 
upon  the  question  of  fact  whether  the  defendant  or  the  Easton 
&  Amboy  Railroad  Company  was  in  actual  control  and  operation 
of  the  freight  train  and  the  dock  in  delivering  the  iron.  He 
instructed  the  jury,  that  unless  they  found  that  the  defendant 
itself  was  engaged  in  delivering  the  iron  (i.  e.,  delivering  it  on 
board  its  cars  at  the  dock),  it  did  not  owe  any  duty  to  the  plain- 
tiff and  was  not  liable.  If  th^  evidence  authorized  the  jury  to 
find  this  to  be  the  fact,  and  the  employees  of  the  Easton  &  Amboy 
Company  were  temporarily  the  servants  of  the  defendant,  for 
that  purpose  and  solely  under  its  control,  it  is  hardly  disputable 
that  the  defendant  was  responsible  for  the  negligence  of  these 
employees.  We  think  there  was  sufficient  evidence  upon  this 
issue  to  present  a  question  of  fact  to  the  jury.  The  freight  cars 
and  the  engine  belonged  to  the  defendant ;  the  iron  had  not  been 
reshipped,  but  was  being  delivered  from  the  cars  in  which  it 
was  originally  received  by  the  defendant  upon  the  line  of  its  own 
road.  Its  relations  with  the  Easton  &  Amboy  Railroad  were 
such  that  the  facts  that  its  cars  were  being  run  upon  the  road  of 
that  company,  and  the  employees  of  that  company  were  con- 
ducting the  operation  of  delivering  the  iron  instead  of  the 
employees  of  the  defendant,  had  comparatively  little  significance. 
The  track  and  dock,  as  well  as  the  whole  line  of  the  Easton  & 
Amboy  Railroad  Company,  were  a  part  of  the  Lehigh  Valley 
System,  over  which  the  defendant  had  the  potential  and  ultimate 
control.  It  appeared  that  prior  to  1892  the  defendant  had 
operated  the  Easton  &  Amboy  Railroad  under  a  lease,  but  in 
that  year  the  lease  was  annulled  by  a  decree  of  the  state  court 
in  a  suit  brought  by  the  Attorney  General.  Thereafter  Jthe  sub- 
stantial relations  between  the  two  roads  were  the  same  as  before. 
The  defendant  owned  all  the  stock  of  the  Lehigh  Valley  Ter- 
minal Company,  and  that  company  was  the  owner  of  all  the  stock 
of  the  Easton  &  Amboy  Railroad  Company.     The  secretary  of 
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the  defendant  testified  that  the  only  diflFerence,  so  far  as  the 
actual  operation  of  the  roads  was  concerned,  was  that  before 
the  decree  the  records  of  all  .the  transactions  of  the  two  com- 
panies had  been  kept  in  one  set  of  books,  and  since  that  time 
they  had  been  kept  in  two  sets  of  books;  and  that  thereafter 
until  the  time  of  the  accident  the  same  person  was  president  of 
both,  the  same  person  the  general  manager  of  both,  the  same 
person  the  superintendent  of  both,  and  the  same  persons  were 
the  heads  of  the  operating^  departments  of  both. 

We  are  of  the  opinion  also  that  the  evidence  showing  the 
relations,  at  the  time  between  the  defendant  and  the  Easton  & 
Amboy  Railroad  Company  would  have  justified  the  trial  jud^e 
in  instructing^  the  jury  that  the  defendant  was  liable  for  the 
neglig^ent  acts  of  the  employees  of  the  Easton  &  Amboy  Railroad 
Company,  upon  the  principle  applied  by  this  court  in  the  Dupont 
Case.  It  was  conceded  upon  the  arg^umept  by  the  plaintiff  in 
error,  and  is  stated  in  its  brief,  that  the  evidence  as  to  the  rela- 
tions between  the  two  corporations,  as  summarized  in  the  opinion 
of  the  court  in  that  case,  was  substantially  the  same  in  that 
case  and  in  the  case  at  bar;  but  it  is  arg^ued  that  the  principle 
of  that  case  is  not  applicable  here,  bepause  the  question  there 
was  as  to  the  liability  of  the  defendant  to  a  passenger,  while 
here  it  is  as  to  its  liability  to  a  person  as  to  whom  it  had  no 
contractual  responsibility.  We  held  in  the  Dupont  Case  that 
where  the  lines  of  several  railroad  corporations  are  conducted 
as  a  single  road  for  the  purposes  of  the  traffic  between  different 
points  originating"  upon  either,  the  corporations  may  constitute 
themselves  a  partnership  for  the  business  of  such  traffic ;  and 
when  they  do,  althougfh  the  g^eneral  manag;ement  of  each  road 
is  retained  by  the  corporation  owning  it,  the  several  corpora- 
tions are  as  to  such  business,  partners,  and  liable  upon  the 
principles  of  the  law  of  agency.  We  held  that  the  facts  proved 
established  that  relation  between  the  defendant  and  the  subordi- 
nate companies  of  its  system,  including  the  Easton  &  Amboy 
Railroad  Company;  and  finding  this  to  be  the  relation  between 
the  two  companies,  we  held  that  the  defendant  was  liable  for 
personal  injuries  received  by  a  passenger  who  had  bought  a 
ticket  of  the  defendant  entitling  him  to  transportation  over  the 
Easton  &  Amboy  Railroad,  and  who  was  injured  at  a  station 
upon  that  railroad  while  attempting  to  board  the  train  in  con- 
sequence of  an  improperly  constructed  platform.  The  negli- 
g^ence  in  that  case  was  the  breach  of  the  implied  duty  of  the 
railroad  carrier,  to  a  passenger  to  provide  him  with  a  saiFe  means 
of  access  to  the  train.  The  negligence  in  this  case  is  the  breach 
of  the  implied  duty  of  a  carrier,  who  has  invited  a  plaintiff  to 
engage  in  unloading  its  cars,  to  afford  him  proper  protection 
while  performing  the  work.  We  discover  no  difference  in 
principle  between  the  two  cases. 

In  conclusion  it  is  proper  to  express  our  regret  that  so  large 
a  part  of  the  long:  time  occupied  in  the  trial  of  this  case  in  the 
court  below  should  have  been  required  in  trying  to  prove  the 
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relations  between  the  defendant  and  the  subordinate  railroads  of 
its  system.  Apparently  it  was  difficult,  if  not  impossible,  for  the 
plaintiff  to  ascertain  whether  the  terminal  company,  the  Easton 
&  Amboy  Company,  or  the  defendant  itself,  was  responsible  for 
his  injuries.  The. question  was  not  one  of  practical  importance 
to  the  defendant,  but  merely  whether  it  should  be  called  upon 
to  pay  out  of  one  or  another  of  its  several  purses.  It  does  seem 
as  if  the  court  below  should  have  been  spared  this  expenditure 
of  time. 

The  judgment  is  affirmed. 


Haynes  v.  Waterville  &  O.  St.  Ry. 

'(Supreme  Judicial  Court  of  Maine,  March  30,  1906.) 

[64  Atl.  Rep.  614.] 

Street  RailroadB — Negligence — Defective  Track.--Tbat  a  street  rail- 
road company  was  authorized  by  the  railroad  commissioners  to  run  cars 
before  its  track  was  finished  and  put  in  proper  condition,  does  not 
exempt  the  company  from  liability  for  injuries  resulting  from  the 
imperfect  condition  of  the  track. 

Same. — ^When  it  appears  that  a  horse  frightened  by  an  approaching 
street  car  would  nevertheless  have  caused  no  injury  but  for  the  im- 
perfect, unfinished  condition  of  the  railroad  track,  a<nd  hence  that 
such  condition  of  the  track  was  a  contributing  cause  of  an  injury 
done  by  the  frightened  horse,  the  street  railroad  company  is  liable 
for  such  injury  even  though  there  was  no  fault  in  the  management 
of  the  car. 

Damages — ^Personal  Injuries — lait  Expectancy. — ^The  expectancy 
of  life  of  a  person  injured  is  an  element  to  be  considered  in  awarding 
damages  for  the  injury.  In  determining  this  expectation  of  life,  the 
age  at  which  the  last  two  deceased  paternal  ancestors  died  is  a  ma- 
terial factor. 

Same. — ^The  loss  of  earning  power  is  not  the  extent  of  the  damage 
sustained  from  a  serious  physical  permanent  injury  to  a  person.  The 
lost  usefulness  and  enjoyment  out  of  his  prospective  life  are  also 
elements  of  damage. 

Action  by  Irving:  B.  Haynes,  pro  ami,  against  the  Waterville 
&  Oakland  Street  Railway. 

Action  on  the  case  to  recover  damages  for  personal  injuries 
suffered  by  the  plaintiff  July  22,  1903,  at  Oakland,  Me.,  by  having 
his  left  hand  crushed  beneath  the  wheels  of  one  of  the  defend- 
ant's street  cars,  and  which  injury  was  caused  by  the  alleged 
negligence  of  the  defendant.  The  injury  to  the  hand  was  such 
that  it  had  to  be  amputated.  At  the  time  of  the  accident,  the 
plaintiff,  then  10  years  of  age,  was  riding  with  his  grandfather 
in  an  open  wagon  drawn  by  a  single  horse,  owned  and  driven  by 
the  grandfather.    Plea,  the  general  issue. 

Verdict  for  plaintiff  for  $6,500.  The  jury  also  specially  found 
that  Gideon  C.  Haynes,  the  plaintiff's  grandfather,  who  owned 
the  horse  and  who  was  driving  at  the  time  of  the  accident,  was 
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not  guilty  of  any  negflig^ence  respecting  the  harness  or  the  team, 
which  contributed  to  the  accident.  Defendant  filed  a  general 
motion  to  have  the  verdict  set  aside,  and  also  excepted  to  cer- 
tain ruling  made  by  the  presiding  justice  during  the  trial.  Only 
one  of  the  exceptions  was  urged  at  the  law  court.    Overruled. 

Argued  before  WiswKLL,  C.  J.,  and  Emery,  Savage,  Powers, 
and  Spear,  JJ. 

Hartley  D.  Baton,  for  plaintiff. 
Charles  F.  Johnson,  for  defendant. 

Emery,  J.  Motion.  At  the  time  and  place  of  the  injury  to 
the  plaintiff  from  being  run  over  by  a  car  of  the  defendant 
street  railway  company  in  Main  street,  Oakland,  the  railway 
track  was  unfinished.  The  ground  had  been  leveled  to  a  level 
surface,  the  sleepers  were  laid  on  this  surface,  and  the  rails  on 
the  sleepers,  but  no  ballast  or  earth  had  been  filled  in  between 
the  sleepers.  The  top  of  the  rail  was  about  a  foot  above  ihe 
surface  of  the  street.  The  plaintiff  and  his  grandfather  were 
riding  in  a  wagon  along  the  street  to  the  left  of  the  railway  track 
and  a  car  of  the  defendant  was  coming  toward  them.  When 
the  car  came  near,  the  plaintiff's  horse  was  frightened  by  the 
car,  and  after  a  few  moments  swerved  violently  and  upset  the 
wagon,  throwing  the  plaintiff  on  the  track  in  front  of  the  moving 
car  which  ran  over  him  to  his  injury.  There  was  much  conflict 
of  evidence  as  to  how  all  this  happened,  but  we  think  the  jury 
could  have  legitimately  found  from  the  evidence  in  favor  of  the 
plaintiff's  contention  that  the  horse,  upon  becoming  frightened, 
first  made  a  quick  sharp  turn  to  the  right  to  get  about  and  away 
from  the  car  in  that  direction,  but,  meeting  and  seeing  the  un- 
ballasted track,  was  repelled  by  it  and  made  an  even  sharper 
turn  to  the  left  with  the  effect  of  upsetting  the  wagon  and  throw- 
ing the  occupants  on  the  track.  The  jury  might  also  have  found 
that  the  horse  would  have  got  round  and  away  but  for  the 
unfinished  condition  of  the  track,  and  that  that  condition,  com- 
bined with  the  frightening  of  the  horse  by  the  defendant's  car, 
was  a  cause  of  the  injury. 

The  defendant  company  contended  that  it  had  before  that  time 
been  duly  authorized  by  the  railroad  commissioners  to  operate 
its  railroad  with  the  track  in  its  unfinished  condition  at  that 
place,  but,  if  so,  that  did  not  exempt  it  from  liability  for  injuries 
caused  bv  that  condition  to  persons  in  the  situation  of  the  plain- 
tiff. While  the  defendant  may  have  had  the  right  to  run  its 
cars  at  that  place,  yet  it  was  bound  to  know  that  it  might  thereby 
frighten  horses,  and  it  should  not  have  left  its  track  in  a  condi- 
tion to  add  to  their  fright  and  prevent  their  getting  out  of  the 
way.  There  was  some  evidence,  therefore,  of  causative  negli- 
gence on  the  part  of  the  defendant  company.  There  was  some 
evidence,  also,  of  the  plaintiff's  freedom  from  contributory  neg- 
ligence.   We  do  not  think  the  evidence  preponderates  so  heavily 
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the  other  way  as  to  show  unmistakably  that  the  jury  erred  on 
either  issue. 

The  damages  assessed  were  perhaps  large,  but  not  so  glaringly 
excessive  as  to  show  clearly  that  sympathy  or  prejudice  over- 
came the  judgment  of  the  jury.  The  total  loss  of  the  left  hand 
by  a  boy  10  years  of  age  takes  a  great  deal  of  usefulness  and 
enjoyment  out  of  his  prospective  life.  The  loss  of  earning- 
power  is  by  no  means  the  extent  of  the  injury. 

The  motion  to  set  aside  the  verdict  cannot  be  sustained.  Ex- 
ceptions. As  bearing  upon  the  expectancy  of  life  of  the  plain- 
tiff, his  grandfather  was  permitted  to  testify,  against  the 
defendant's  objection,  as  to  the  age  at  which  his  own  father 
and  grandfather  respectively  had  died.  It  is  common  knowl- 
edge that  physicians  and  life  insurance  companies  regard  the 
longevity  of  one's  ancestors  as  an  important  factor  in  determin- 
ing his  expectations  of  life.  The  various  "mortality  tables" 
only  give  averages,  and  in  an  individual  case  the  expectation 
may  be  higher  or  lower  than  that  average  by  reason  of  many 
circumstances  peculiar  to  that  case,  such  as  the  presence  or  ab- 
sence of  inherited  disease,  deformity,  etc.  A  descent  from 
robust,  long-lived  stock  gives  greater  promise  of  long  life  than 
descent  from  frail,  short-lived  ancestry,  other  things  being  equal. 

The  defendant  urges  that  if  such  evidence  be  admissible,  then 
the  inquiry  may  branch  out  interminably  as  to  the  length  of  life 
of  all  one's  ancestors  on  both  sides  through  grandmothers  and 
great  grandmothers.  The  court  has  power,  however,  to  restrain 
the  inquiry  within  reasonable  limits  within  which  the  effect  or  in- 
fluence can  be  seen.  In  this  case  the  inquiry  did  not  go  beyond 
those  limits.  This  exception  must  be  overruled.  The  others 
are  not  urged. 

Motion  and  exceptions  overruled. 


Messinger  V,  Pennsylvania  R.  Co. 

(Supreme  Court  of  Pentisylvama,  May  24,  1906.) 

[64  Atl.   Rep.  682.] 

Railroads — ^Accident  at  Crossing — Question  for  Jury. — In  an  action 
to  recover  for  injuries  received  at  a  railroad  crossrng,  where  there  is 
evidence  that  plaintiff  stopped  to  look  and  listen  80  feet  from  the 
crossing,  where  people .  usually  stop,  and  that  a*t  the  crossing  in 
question  the  safety  gates  were  raised,  the  question  of  defendant's 
negligence  is  for  the  jury. 

Same — Safety  Gates."*" — ^The  fact  that  safety  gates,  which  should  be 

♦See  extensive  note  appended  to  Sager  v.  Atchison,  etc.,  Ry.  Co. 
(Kan.),  14  R.  R.  R.  670,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  670;  Van 
Riper  v.  New  York,  etc.,  R.  Co.  (N.  J.),  14  R.  R.  R.  162,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  162;  Briggs  v.  Boston  &  M.  R.  R.  (Mass.),  19 
R.  R.  R.  508,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  508;  Chicago,  etc.,  R. 
Co.  V.  Schmitz  (111.),  18  R.  R.  R.  214,  41  Am.  &  Eng.  R.  Cas.,  N.  S., 
214;  Stegner  v,  Chicago,  etc.,  Ry.  Co.  (Minn.),  17  R.  R.  R.  365,  40 
Am.  &  Eng.  R.  Cas.,  N.  S.,  365. 
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closed  in  case  of  danger,  are  standing  open,  does  not  relieve  the  trav- 
eler from  the  duty  of  exercising  care  at  a  railway  crossing,  but  is  to 
be  considered  by  the  jury  in  determining  whether  he  exercised  such 
care. 

Appeal  from  Court  of  Common  Pleas,  Erie  County. 

Action  by  M.  B.  Messinger  against  the  Pennsylvania  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed, 

Argued  before  Fell,  Brown,  Mestrezat,  Potter,  and  El- 
kin,  JJ. 

/.  Ross  Thompson,  for  appellant. 

/.  IV.  Sproul  and  C.  Geo.  Olmstead,  for  appellee. 

Elkin,  J.  We  agree  with  the  statement  of  the  rule  of  law 
set  out  in  the  argument  of  the  learned  counsel  for  appellant, 
wherein  it  is  said  to  be  the  absolute,  imperative,  and  unbending 
duty  of  a  person  about  to  cross  the  tracks  of  a  railroad  at  grade 
to  stop,  look,  and  listen.  It  must  be  conceded  also  that  it  is  not 
a  compliance  with  this  rule  to  stop  at  a  point  where  the  traveler 
cannot  see,  and  it  is  his  duty  to  continue  to  use  care  in  approach- 
ing and  even  crossing  the  tracks,  and  in  some  instances  a  per- 
formance of  his  duty  may  require  the  driver  to  get  out  of  his 
wagon  and  go  ahead  of  his  horses  to  look  and  listen.  We  are 
not  convinced,  however,  that  under  the  facts  of  the  case  at  bar 
there  was  such  neglect  of  duty  in  these  respects  as  would  justify 
a  court  in  holding  as  a  question  of  law  that  plaintiff  was  guilty 
of  contributory  negligence.  The  most  favorable  view  that  can 
be  taken  of  this  contention  is  that  whether  the  plaintiff  stopped 
at  a  proper  place  and  exercised  due  care  in  approaching  and 
crossing  the  tracks,  after  he  had  stopped,  looked,  and  listened, 
was  a  question  of  fact  to  be  determined  by  the  jury.  On  the 
question  of  whether  the  plaintiff  observed  the  rule,  the  learned 
trial  judge  in  his  charge  to  the  jury  said :  "There  was  evidence 
that  the  plaintiff  did  stop,  look,  and  listen  at  a  certain  point. 
There  is  considerable  evidence  that  this  is  the  point  at  which 
the  people  about  to  cross  these  tracks  usually  stop,  look,  and 
listen,  so  we  could  not  as  a  matter  of  law  say  there  was  negli- 
gence because  of  the  stopping  at  that  particular  point."  As  to 
whether  that  was  a  proper  place  to  stop,  and  whether  Messinger 
and  the  driver  could  see  in  the  direction  of  the  approaching 
train,  the  court  further  instructed  the  jury  as  follows:  "At  the 
place  where  they  stopped,  looked  and  listened,  they  could  see 
the  tower  house  a  distance  of  some  80  feet  from  the  crossing. 
There  was  evidence  to  the  effect  that  one  could  see  no  further 
until  after  having  crossed  several  of  the  tracks,  while  there  was 
some  evidence  that  the  track  could  be  seen  some  little  distance 
when  one  was  at  the  gate,  but  a  person  could  not  get  that  view 
while  in  his  rig  until  his  horses  were  already  on  one  of  the 
tiacks,  and  then,  according  to  the  testimony  of  defendant's  en- 
fi^ineer,  only  a  point  on  defendant's  road  could  have  been  seen." 

Under  Jhese  circumstances,  it  was  clearly  a  question  for  the 
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jury  to  say   whether   Messinger  stopped  at  the   proper  place, 
whether  he  could  see  at  that  place,  and  whether  there  was    a 
better  place  at  which  he  should  have  stopped  in  order  to  comply 
with  the  rule.     It  is  earnestly  contended,  however,  that,  under 
the  facts  of  this  case,  it  was  the  duty  of  the  driver  or  plaintiff 
to  ^et  out  of  the  waggon  and  ^o  ahead  to  look  and  listen   for 
approaching:  trains.    Kinter  v.  Railroad  Company,  204  Pa.  497, 
54  Atl.  276,  93  Am.  St.  Rep.  795,  is  relied  on  to  support  this 
position.     The  rule  of  that  case  is  not  applicable  to  the  facts 
of  the  present  case,   as   will   appear   from   Hanna  v.   Railway 
Company,  213  Pa.  157,  62  Atl.  643,  wherein  it  was  said:    "In 
that  case  it  was  held  to  be  the  duty  of  Kinter  to  stop,  look,  and 
listen  at  a  place  where  he  could  see  the  approaching  train.    The 
evidence  showed  that  he  did  not  stop  at  such  a  point,  and,   it 
•bein^  conceded  that  he  could  not  see  where  he  did  stop,  it  was 
for  the  court  to  say  that  he  had  not  observed  the  rule  requiring- 
him  to  look."    In  the  present  cast  the  weight  of  the  testimony 
shows  that  Messing^er  did  stop  at  the  usual  and  customary  place, 
that  he  had  an  unobstructed  view  of  the  tracks  to  the  tower 
about  80  feet  east  of  the  crossing,  and  the  testimony  is  conflicting^ 
as  to  whether  there  was  any  better  place  at  which  he  could  have 
stopped.    The  contention  that  there  was  a  point  near  the  safety 
gates  from  which  he  could  see  a  point  on  the  railroad  about  160 
feet  east  of  the  tower  would  not  justify  the  court  in  holding  as 
a  matter  of  law  that  he  should  have  stopped  at  that  point,  be- 
cause before  the  driver  could  see   from  that  point  his  horses 
would  have  passed  the  safety  gates  and  be  upon  the  first  tracks, 
and  then  he  could  only  see  a  particular  point  on  the  railroad. 
Then-,  again,  the  safety  gaces  were  raised,  which  was  an  invita- 
tion to  cross  over,  and  while  it  did  not  relieve  appellee  from 
the  duty  to  observe  care,  it  certainly  raised  a  question  for  the 
jury  of  observing  whether  proper  care  had  been  exercised  under 
the  circumstances.     In  Roberts  v,  D.  &  H.  Canal  Co.,  177  Pa. 
183,  35  Atl.  723,  it  was  said:    "Safety  gates  which  should  be 
closed  in  case  of  danger,  if  standing  open,  are  an  invitation  to 
the  traveler  on  the  highway  to  cross,  and,  while  this  fact  does 
not  relieve  the  traveler  from  the  duty  of  exercising  care,  it  is  a 
fact  for  the  consideration  of  the  jury  in  determining  whether 
he  exercised  care  according  to  the  circumstances."     All  of  our 
cases  recognize  this  rule. 

The  peculiar  facts  of  this  case  are  the  best  answer  to  the 
contention  of  the  learned  counsel  for  the  appellant  in  so  far  as 
he  asks  the  court  to  sav  as  a  question  of  law  that  there  can  be 
no  recovery.  The  tracks  of  three  railroad  companies  cross  the 
avenue  at  the  place  where  the  accident  occurred.  The  first  was 
the  track  of  the  Western  New  York  &  Pennsylvania  Railroad 
Company,  which  was  located  within  nine  feet  of  the  south  safety 
gate,  from  which  direction  Messinger  approached.  The  next 
two  tracks  were  those  of  the  Erie  Railroad,  the  next  two  tracks 
of  the  Pennsylvania  Railroad,  and  then  the  two  interchangeable 
switches   used   in   common   by   all   these   roads.     The   accident 
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occurred  on  the  second  track  of  the  Pennsylvania  Railroad  and 
the  fifth  on  the  crossing.  In  other  words,  having:  been  invited 
by  the  raised  safety  ^ates  to  cross  over,  and  there  beings  testimony 
tending  to  show  that  appellee  exercised  proper  care  in  approach- 
ing- the  crossing,  and  being  on  the  fifth  track  before  the  collision 
occurred,  and  having  testified  that  he  continued  to  use  care 
while  on  the  crossing,  it  was  clearly  a  case  for  the  jury.  In 
the  recent  case  of  Beach  v.  Railroad  Company,  212  Pa.  567, 
61  Atl.  1106,  Mr.  Justice  Fell  stated  the  rule  applicable  to  the 
facts  of  the  present  case,  wherein  he  said :  "Stopping  is  opposed 
to  the  idea  of  negligence,  and  unless,  notwithstanding  the  stop, 
the  whole  evidence  shows  negligence  so  clear  that  no  other 
inference  can  properly  be  drawn  from  it,  the  court  cannot  draw 
that  inference  as  a  conclusion  of  law,  but  must  send  the  case  to 
the  jury." 

After  a  careful  examination  of  the  testimony,  the  charge  of 
the  trial  judge,  and  the  arguments  in  the  case,  we  are  convinced 
that  this  was  a  case  for  the  jury,  and  that  no  error  has  been 
committed  in  submitting  it  for  their  determination. 

Assignments  of  error  overruled,  and  judgment  affirmed. 


Croft  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 

(Supreme  Court  of  Iowa,  Sept.  25,  1906.) 
[108  N.  W.  Rep.  1053.] 

Railroads — ^Injuries  to  Licensee — Evidence-^Admissibility. — In  an 
action  against  a  railroad  for  injuries  to  the  wife  of  a  station  agent 
owing  to  the  derailment  of  a  train  while  she  was  in  the  office  of  the 
station  a-ssisting  her  husband  with  his  work,  evidence  that  she  was 
accustomed  to  so  assist  him,  and  that  such  conduct  was  known  to 
defendant's  superintendent  in  charge  of  the  division,  was  not  objection* 
able,  on  the  ground  that  it  did  not  appear  that  the  person  designated 
as  superintendent  was  in  fact  such,  nor  that  the  business  of  the  sta- 
tion was  within  the  scope  of  his  duties,  where  there  was  evidence 
showing  that  the  person  rn  question  acted  as  superintendent,  and 
plaintifTs  husband  testified  that  he  received  his  orders  from  and 
worked  under  such  person. 

Same — Instructions.^-Wliere,  in  an  action  against  a  railroad  for 
injuries  to  the  wife  of  a  station  agent  owing  to  the  derailment  of  a 
train,  while  she  was  in  the  office  of  the  station  assisting  her  husband 
with  his  woilc,  the  court  instructed  that  if  plaintiff  was  in  the  habit  of 
going  to  the  office  with  the  consent  of  her  husband  and  such  fact 
was  known  to  the  superintendent,  who  made  no  objection,  defend- 
ant would  owe  her  the  duty  of  ordinary  care,  it  was  not  subject  to 
the  criticism  that  the  jury  might  conclude  that  the  consent  of  the 
husband  imposed  an  obligation  on  defendant. 

Same. — The  wife  of  a  station  agent,  while  assisting  her  husband  in 
the  office  of  the  station,  was  injured  owing  to  the  derailment  of  a 
train  claimed  to  have  been  due  to  the  operation  of  the  train  at  an 
excessive  speed  over  a  defective  track,  and  the  court  instructed  that 
defendant  was  under  no  obligation  to  change  the  condition  of  its 
track  for  her  protection,  though  it  knew  of  her  custom  of  working  in 
the  office,  but  that  it  would  owe  her  the  duty  of  ordinary  care  in  the 
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use  of  the  track.  Held,  that  the  instruction  was  not  susceptible  to 
the  construction  that  it  eliminated  from  the  case  the  claim  of  a  defec- 
tive track. 

Same — Care  as  to  Licensees.* — ^Where  the  wife  of  a  station  a.gemt 
was  accustomed  to  assist  her  husband  with  the  work  in  the  station 
office,  which  was  known  to  the  officers  of  the  road  in  charge  of  the 
division,  and  not  objected  to  by  them,  she  was  a  licensee,  and  the 
road  was  liable  for  injuries  to  her  while  so  in  the  office  owing  to  the 
derailment  of  a  train  caused  by  running  it  at  a  dangerous  speed  over 
a  defective  track. 

Same — Question  for  Jury. — Where,  in  an  action  against  a  railroad 
for  injuries  to  the  wife  of  a  station  agent,  owing  to  the  derailment 
of  a  train  while  she  was  in  the  office  of  the  station  as'si'&ting  her  hus- 
band, it  appeared  that  she  was  accustomed  to  so  assist  him  which 
was  known  to  the  superintendent,  and  not  objected  to  by  him,  the 
fact  that  there  was  a  notice  nailed  on  the  door  leading  to  the  office, 
forbidding  all  persons,  except  employees,  to  enter  it,  did  not,  of  itself, 
render  her  not  a  licensee,  but  was  merely  open  to  the  consideration  of 
the  jury. 

Same — Evidence — Sufficiency. — In  an  action  agajinst  a  railroad  for 
injuries  to  a  licensee,  in  the  office  of  a  station  owing  to  the  derail- 
ment of  a  train,  the  evidence  held  sufficient  to  show  that  it  was  being 
operated  at  a  dangerous  speed,  in  view  of  the  defective  condition  of 
the  track. 

Appeal  from  District  Court,  Muscatine  County ;  A.  P.  Barker » 
Jud^e. 

Action  to  recover  damag^es  arising  out  of  a  personal  injury. 
The  case  was  tried  to  a  jury  resulting^  in  a  verdict  and  judgment 
in  favor  of  plaintiff,  and  the  defendant  appeals.    Affirmed. 

Carroll  Wright,  J.  L.  Parrish,  and  Carskaddan,  Burk  &  Pep- 
per, for  appellant. 

B.  M,  Warner  and  Richman  &  Richman,  for  appellee. 

Bishop,  J.  The  accident  resulting^  in  the  injury  of  which 
plaintiff  complains,  occurred  at  Buffalo,  this  state,  a  station  on 
the  line  of  defendant's  railway.  Plaintiff's  husband,  S.  H. 
Croft,  was  agent  for  defendant  at  said  station,  and  resided  with 
his  family  in  a  portion  of  the  depot  building  provided  by  de- 
fendant for  that  purpose.  Passing  through  Buffalo,  the  railway 
tracks  run  east  and  west,  the  one  used  by  west-bound  trains 
being  nearest  the  depot  building.  The  building  is  one  story  in 
height,  and  a  platform  extends  the  full  length  east  and  west. 
The  waiting  room  for  passengers  is  located  at  the  extreme 
west  end.  There  is  then  an  office  with  a  bay  window  looking 
out  upon  the  platform,  then  a  freight  room,  and  then  the  living 
rooms  for  the  agent  at  the  extreme  east  end.  From  the  waiting 
room,  the  freight  room,  and  the  living  rooms,  doors  open  out 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
licensees,  see  foot-notes  appended  to  Wagner  v.  Boston  Elev.  Ry. 
Co.  (Mass.),  19  R.  R.  R.  187,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  187; 
foot-notes  appended  to  Dalin  v.  Worcester  Con.  St.  Ry.  Co.  (Mass.), 
16  R.  R.  R.  476,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  476;  Fremont,  etc.,  R. 
Co.  V.  Hagblad  (Neb.),  15  R.  R.  R.  226,  38  Am.  &  Eng.  R.  Cas.,  N. 
S.,  226;  Pennsylvania  Co.  v.  Coyer  (Ind.),  15  R.  R.  R.  218,  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  218. 
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upon  the  platform.  The  office  is  entered  by  one  door  leading 
from  the  waiting  room  and  another  leading  from  the  freight 
room.  In  brief,  the  circumstances  of  the  accident  were  that  as 
a  west-bound  freight  train,  being  drawn  by  two  engines,  was 
passing  through  the  station  tlie  rear  engine  and  a  number  of 
cars  became  derailed;  one  of  the  cars  so  derailed — a  stock  car 
loaded  with  railroad  iron — crashed  into  the  building,  demolishing 
the  entire  building  with  the  exception  of  the  agent's  living 
rooms.  At  the  moment  of  the  accident  plaintiff  was  in  the 
office  room  assisting  her  husband  in  his  station  work,  and  she 
was  caught  in  the  wreckage  and  sustained  severe  injuries.  The 
^avamen  of  the  action  is  negligence,  and  the  averments  in 
respect  thereto  are  that  the  condition  of  the  track  at  the  place 
where  the  derailment  took  place  was  defective  in  that  the  ties 
were  old  and  rotten  to  such  an  extent  that  the  rail  spikes  "had 
very  insecure  hold  therein,  and  the  said  ties  were  so  rotten  and 
weak  as  to  be  of  insufficient  strength  to  prevent  the  spreading 
of  the  rails  under  the  weight  of  a  train  running  thereon";  fur- 
ther, that  when  the  train  in  question  which  was  a  heavy  one, 
drawn  by  two  locomotives,  and  which  was  being  run  and  oper- 
ated at  a  very  rapid  and  dangerous  rate  of  speed,  came  upon 
such  defective  track,  the  rails  thereof,  because  of  the  rotten  and 
defective  ties,  spread  and  caused  the  train  to  leave  the  track. 
The  answer  is  a  general  denial. 

1.  As  we  have  seen,  plaintiff  was  in  the  office  room  of  the 
depot  at  the  time  of  the  accident.  It  was  made  to  appear  on 
her  behalf  that  the  duties  of  her  husband  as  station  agent  were 
onerous  and  that  during  the  years  of  his  occupancy  of  the  posi- 
tion she  had  been  accustomed  to  go  into  the  office  almost  daily 
and  assist  him  in  his  work.  Over  the  objection  of  defendant, 
plaintiff  was  then  permitted  to  show  that  the  course  of  conduct 
thus  pursued  was  well  known  to  and  acquiesced  in  by  defend- 
ant's superintendent  in  charge  of  the  division.  The  point  of  the 
objection  was  that  it  did  not  sufficiently  appear  that  the  person 
designated  as  superintendent  was  in  fact  such ;  further,  that  no 
showing  had  been  made  that  the  matter  of  the  conduct  of  the 
business  of  the  station  came  within  the  scope  of  the  powers  and 
duties  of  the  superintendent.  There  was  direct  evidence  that 
the  person  named  acted  as  superintendent,  and  the  husband  of 
plaintiff  testified  that  he  received  his  orders  from,  worked  under, 
and  made  his  reports  to  such  person  as  superintendent.  It  is 
not  conceivable  that  the  defendant  was  ignorant  of  the  course 
of  business  thus  disclosed.  In  view  thereof,  we  think  a  con- 
clusion of  authority  and  duty  was  warranted,  and  hence  that 
the  introduction  of  the  evidence  involved  no  error. 

2.  By  the  fourth  instruction,  given  by  the  court  on  its  own 
motion,  the  jury  was  told  in  substance  that  if  previous  to  the 
time  of  the  accident,  plaintiff  was  in  the  habit  of  going  to  the 
ticket  office  to  assist  in  the  work  thereof,  and  that  this  was  with 
the  consent  of  her  husband,  the  agent,  and  known  to  the  superin- 
tendent of  the  devision,  who  either  assented  thereto  or  made  no 
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objection  to  her  presence  there,  then  she  would  have  the   rig"ht 
to  assume  that  her  presence  was  with  the  consent  of  defendant ; 
that  under  such  circumstances  her  relation  to  defendant  would 
be  that  of  a  licensee — "that  is,  a  person  there  with  the  consent 
of  defendant  with  knowledge  that  she  was  likely  to  be  there  at 
such  times."     It  is  then  said  that  "as  to  her,  as  such  licensee, 
defendant  would  be  under  no  obligation  to  change  the  condition 
of  its  track  for  her  protection  even  after  it  knew  of  such  habit 
on  her  part  and  assented  thereto — ^provided  you  find  such    to 
have  been  her  habit  and  that  defendant  did  so  assent — ^but   it 
would  owe  her  the  duty  of  ordinary  care  in  the  use  of  such 
track,  having:  reg^ard  to  its  condition  to  avoid  injury  to  her.      If 
it  failed  in  the  exercise  of  such  care  she  could  recover  a^inst 
it."     A  criticism  of  this  instruction  made  by  counsel  for   ap- 
pellant— ^and   apparently   presented   in   this   court   for   the   first 
time — is  to  the  effect  that  it  was  error  to  include  any  reference 
to  the   fact  that  plaintiff's  presence   in  the  office   was  on   the 
invitation  or  with  the  consent  of  her  husband.    The  precise  point 
made  is  that  "the  jury  would  rightfully  conclude  from  this  lan- 
guage that  the  consent  and  invitation  of  her  husband  and  the 
acceptance  of  her  services  in  his  own  behalf  created  a  relation 
by  the  plaintiff  to  the  defendant,  imposing  an  obligation  upon  the 
part  of  defendant  to  her."    There  is  no  merit  in  this  criticism. 
In  its  last  analysis,  the  material  question  at  issue  was  the  right- 
fulness of  the  presence  of  plaintiff  in  the  office.    Now  it  will  be 
borne  in  mind  that  the  consent  of  defendant  relied  upon  was 
tacit  in  character.     And  as  we  read  the  instruction,  the  fact  of 
the  husband's  consent  is  recited  merely  as  one  of  the  possible 
facts  making  up  the  situation  presented  to  the  defendant  through 
the  knowledge  and  understanding  of  its  superintendent.    If  true, 
therefore,  the  fact  was  proper  to  be  considered  in  giving  inter- 
pretation to  the  silence  of  such  superintendent.     Upon  no  view 
could  it  be  concluded,  as  counsel  seem  to  think,  that  the  inclu- 
sion of  the  langiiage  objected  to,  carried  with  it  the  suggestion 
that  should  the  iury  find  that  consent  of  the  husband  was  given, 
a  finding  of  employment  by  defendant  would  be  warranted.     By 
no  fair  intendment  could  the  language  used  be  given  such  in- 
terpretation.   Moreover,  by  the  instruction  as  a  whole,-  all  ques- 
tion   of    employment    was    excluded    from    consideration.      In 
express  language,  plaintiff  was  assigned  position  as  licensee. 

3.  The  more  serious  contention  of  counsel  for  appellant  having 
reference  to  instruction  No.  4  is  that  giving  character  thereto 
as  the  law  of  the  case  the  defendant  was  entitled  thereunder  to 
a  verdict,  and  hence  error  arose  upon  the  refusal  of  the  court  to 
grant  a  new  trial.  The  argument  here  is:  First,  that  by  the 
instruction  the  charge  of  a  defective  and  negligent  condition  of 
the  track  was  eliminated  from  the  case  as  a  basis  for  recovery; 
second,  that  the  record  contained  no  proof  that  the  train  was 
being  operated  at  a  high  or  dangerous  rate  of  speed.  The 
questions  involved  in  the  contention  will  be  discussed  further 
on  in  the  course  of  this  opinion.     We  shall  stop  at  this  time 


Vol,  21  R  R  R— Vol.  44  Am  &  Eng  R  Cas,  N  S  9J 

Croft  9.  Chicago,  etc*,  Hj.  Co 

only  to  consider  whether  as  matter  of  law  there  is  merit  in  the 
first  point  of  the  argument  thus  made.     Going  directly  to  the 
subject,  we  are  agreed  that  the  instruction  does  not  warrant  the 
broad  conclusion  contended  for  by  counsel.     Considering  plain- 
tiff as  a  licensee,  the  jury  is  plainly  told  that  while  the  defendant 
was  under  no  obligation  to  change  the  condition  of  its  track 
for  her  protection,  still  it  was  its  duty  to  exercise  ordinary  care 
in  the  use  of    such  track,  having  regard  to  the  existing  con- 
dition,   so   that   injury   might   not   result   to  her.     Instead   of 
eliminating    the    condition    of     the    track    from    consideration, 
therefore,    the    instruction   makes   assignment    of     the    relative 
place  or   connection   in   which   such   condition   is   to  be   given 
consideration.     And,   clearly  enough,   this   accords   with   sound 
doctrine.    The  defective  condition  of  the  track,  if  such  in  fact 
existed,  considered  by  itself,  and  unconnected  with  its  use  for 
train  operation,  could  not  constitute  a  menace  to  any  one  in  or 
about  the  depot  building  situated  as  shown  by  the  evidence  sev- 
eral hundred  feet  distant.    Thus  considered,  it  may  be  conceded 
that  there  was  no  duty  on  the  part  of  defendant  to  guard  or 
repair.    And  negligence  cannot  exist  in  the  absence  of  an  af- 
firmative duty.    But  quite  a  different  question  is  presented  where 
the  averment  is  that  as  related  to  persons  rightfully  in  or  about 
the  depot  building  there  has  been  a  conscious   failure  on  the 
part  of  defendant  to  observe  due  care  in  making  active  use  of 
such   defective   track;   as,    for   Instance,   that   it   proceeded    to 
operate  a  heavy  train  over  it  at  a  high  and  dangerous  rate  of 
speed,   culminating   in   a  derailment  and   wreck,   and   whereby 
injury  and  damage  resulted  to  such  persons.     In  such  case  the 
condition  of  the  track  becomes  material  to  be  considered  be- 
cause of  the  character  and  result  of  the  use  thereof.     There  is, 
ah  we  shall  see  more  fully  presently,  a  positive  duty  on  the  part 
of  every  railroad  company  to  maintain  its  tracks,  and  to  so  oper- 
ate its  trains  over  them  as  that  persons  rightfully  in  proximity 
thereto  shall  not  be  injured.     Now   the  averment  of  plaintiff 
fairly  construed  is  not  of  separate  acts  of  negligence,  the  one 
rooted  solely   in   the   defective  track   condition,   and   the   other 
related  only  to  the  weight  and  speed  of  the  train.     It  is  of  one 
act  of  negligence  arising  out  of  a  conscious  attempt  made  by 
defendant  to  operate  a  heavy  train  rapidly  over  a  piece  of  track 
unsuited   to   the   purpose   because   of   having  been   allo\yed   to 
become  out  of  repair.     In  our  view,  the  instruction  fairly  made 
a  question  in  the  respect  under  consideration  for  the  jury,  and 
hence  the  error  contended  for  does  not  exist. 

4.  It  will  be  remembered  that  plaintiff  claims  in  respect  of 
her  presence  in  the  depot  office  that  she  was  there  assisting  her 
husband,  and  at  his  request  and  with  the  knowledge  and  consent 
of  the  defendant.  On  the  assumption  of  the  truth  of  these  facts, 
the  court  in  the  fourth  and  other  instructions  gave  to  her  the 
designation  of  a  licensee.  Accepting  this  as  a  correct  designa- 
tion, counsel    for   appellant   argue   at   length,   and   with    much 


94  Vol.  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S 

Croft  V,  Chicago,  etc.,  Ry.  Co 

earnestness,  that  the  defendant  owed  her  as  such  licensee    no 
duty  save  to  refrain  from  inflicting;  upon  her  a  wanton  or  willful 
injury.     It  is  no  part  of  the  argument  of  counsel  for  appellee 
that  the  injury  suffered  by  plaintiff  was  wantonly  or  willfully 
inflicted,  and  we  have  no  occasion  to  consider  the  case  from  that 
point  of  view.     Taking  up  the  ar^unent  as  made,  it  ma^^   be 
conceded  that  in  favor  of  a  bare  licensee  on  railroad  property 
the  company  owes  no  duty  to  gfuard  or  repair  in  respect  of  the 
conditions   which   inhere   in   the   property   itself,   or   in   respect 
of  the  usual  and  ordinary  operation  of  trains  over  its  tracks. 
And  this  is  the  doctrine  of  the  authorities  cited  and  relied  upon 
by   counsel  for  appellant  to  overthrow   the  judgment.     But    in 
the  case  before  us  a  recovery  was  not  sought  on  grounds  calling" 
for  the  application  of  such  doctrine.     The  conditions  inhering;' 
in   the   depot  building  had   nothing   w^hatever   to   do   with    the 
accident.     And,   as   to   the   matter  of   the  train   operation,    the 
contention  was  for  affirmative  and  active  negligence.     Even  as 
to  a  licensee,  known  to  be  on  railway  property  or  whose  presence 
may   reasonably  be   expected,   the   company  owes   the   duty    to 
avoid  acts   of  negligence   affirmative  and   active   in   character. 
Such  is  not  only  wholesome  doctrine,  but  it  is  clearly  the  rule 
of  our  cases.     Murphy  v.  Railway,  38  Iowa,  539;  Clampit  z'. 
Railway,  84  Iowa,  71,  50  N.  W.  673;  Thomas  v.  Railway,  103 
Iowa,  649,  72  N.  W.  783,  39  L.  R.  A.  399.    The  cases  arising 
elsewhere  in  which  a  similar  rule  has  been  adopted  and  enforced 
are  quite   fully  collected  in  the  opinion  in   the   Clampit  Case, 
and  we  need  not  stop  for  further  citation.     Now  a  licensee,  as 
that  term  is  used  in  connection  with  railway  property,  and  the 
operation  of  railway  trains,  is  one  who  goes  upon  the  station 
grounds   or  tracks    for  purposes   other   than   transportation   by 
permission   either  express   or  implied.     The   permission   is   ex- 
press, of  course,  when  given  in  terms;  it  is  implied  when  the 
use  is  tolerated  or  acquiesced  in  under  such  circumstances,  or, 
being  known,  is  allowed  to  continue  for  such  a  length  of  time 
as   that   permission   should  be   inferred.      Murphy   v.   Railway, 
supra;  Kav  v.  Railway.  65  Pa.  269,  3  Am.  Rep.  628;  Berry  v. 
Railway,  124  Mo.  223,  25  S.  W.  229.    It  follows  that  if  plaintiff 
was  accustomed  with   frequency  to  leave  her  living  rooms   in 
the  depot  and  go  into  the  office  to  assist  her  husl3and  in  his 
station  work,  and  this  was  known  to  the  officers  of  the  defendant 
in  charge  of  the  division,  and  her  conduct  was  acquiesced  in,  or 
at  least,  not  objected  to  by  them,  then  the  rightfulness  of  her 
presence  there  cannot  be  open  to  question.     She  was,  to  say  the 
least,  a   licensee  whose  presence   was   to  be   expected,   and  to 
whom  the  defendant  owed  the  duty  of  exercising  due  care  to 
avoid  inflicting  injury  upon  her.     And  in  this  view  a  case  was 
made  proper  to  be  submitted  to  the  jury. 

5.  But  counsel  for  appellant  insist  that  the  question  of  the 
rightfulness  of  the  presence  of  plaintiff  in  the  office  is  controlled 
bv  the  fact  that  about  a  month  previous  to  the  accident  the  de- 
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fendant  caused  to  be  tacked  up  on  the  waiting  room  side  of  the 
door  leading  from  that  room  into  the  office  a  notice  forbidding 
all  persons  except  station  employees,  general  officers,  and  tele- 
graph repairers  from  entering  the  office.  This  is  to  attach  to 
such  fact  a  degree  of  importance  it  does  not  deserve.  In  its 
relation  to  the  case,  it  was  simply  one  fact,  among  others,  to 
go  to  the  jury  bearing  upon  the  general  question  of  defendant's 
consent  to  plaintiff's  presence  in  the  office.  The  claim  of  the 
defendant  that  her  presence  was  not  only  without  consent,  but 
was  in  direct  violation  of  a  known  rule,  was  submitted  to  the 
jury  in  the  third  instruction  given,  and  in  terms  as  favorable 
to  defendant  as  it  could  in  reason  expect.  There  was  no  re- 
quest for  further  instruction  on  the  subject. 

6.    Finally,  it  is  insisted  that  the  finding  of  negligence  is  not 
supported  by  the  evidence.     Counsel  say  in  argument  that  not 
only  did  plaintiff  fail  to  substantiate  her  allegation  that  the  train 
was  running  at  a  high  and  dangerous  rate  of  speed,  but  that 
the  evidence  conclusively  shows   that,  at  the  point  where   de- 
railment took  place,  the  track  was  in  a  reasonably  good  condi- 
tion.    The  derailment  is  shown  to  have  taken  place  at  or  near 
the  east  switch.    And,  beyond  serious  controversy,  there  was  in 
that  vicinity  a  greater  or  less  number  of  rotten  and  loose  ties 
to  which  the  rails  were  not  and  could  not  be  securely  spiked. 
The  precise  point  at  which  derailment  took  place  is  involved  in 
more  or  less  controversy.     We  shall  not  attempt  to  discuss  the 
testimony.     It  is  sufficient  to  say  that  a  finding  was  warranted 
to  the  effect  that  derailment  came  when  the  train  reached  the 
rotted  ties  and  insecurely  spiked  rails.     The  only  witness  who 
testified  directly  as  to  the  speed  of  the  train  said  that  it  was 
running  at  a  rate  of  about  35  miles  an  hour.    In  addition  to  this 
there  was  the  fact  that  the  lengthy  and  heavy  train,  with  one  of 
the  engines  and  nearly  all  of  the  cars  off  the  track,  ran  about 
seven  hundred  feet  before  it  crashed  into  and  demolished  the 
depot  and  was  brought  to  a  standstill.    We  think  that  from  this, 
and  the  jury  having  found  the  existence  of  a  defective   con- 
dition of  the  track  at  the  place  of  derailment,  a  finding  was 
warranted  that  the  train  was  being  operated  at  a  high  and  dan- 
gerous rate  of  speed  in  view  of  such  track  condition.    This  being 
true,  a  conclusion  for  negligence  was  warranted. 

Other  contentions  of  the  appellant  are  either  disposed  of  by 
what  has  already  been  said,  or  are  without  merit.  Finding  no 
error,  the  judgment  must  be  and  it  is  affirmed. 
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Pickens  v.  Georgia  R.  &  Banking  Co. 

(Supreme  Court  of  Georgia,  Aug.  17,  1906.) 
[55  S.  E.  Rep.  171.] 

Carriers — ^Transportation  of  Passengers — Stopping  at  Destination — 

Liability  of  Lessor.* — ^A  railroad  company  which  as  a  common  carrier 
receives  a  passenger,  and  accepts  a  ticket  sold  by  it  or  a  connecting 
line  to  a  particular  station  on  its  road  is  charged  by  law  with  the 
duty  of  stopping  the  train  at  the  station,  and  affording  the  passengr^r 
an  opportunity  to  alight;  and  the  failure  to  perform  such  a  duty  is 
a  breach  of  a  public  duty,  which  renders  the  lessor  liable  where  the 
road  was  being  operated  by  a  lessee. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  De  Kalb  County;  L.  S.  Roan,. 
Judffe. 

Action  by  Nellie  Pickens  ag^ainst  the  Georgia  Railroad  & 
Baidcin^  Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Nellie  Pickens  sued  the  Georg^ia  Railroad  &  Banking:  Com- 
pany, alleging:  that  it  was  the  owner  of  a  line  of  railroad  which 
ix  had  leased  to  two  other  companies  which  were  operating  the 
same.  The  Gainesville,  Jefferson  &  Southern  Railroad  Com- 
pany, hereinafter  called  the  "Gainesville  Company,"  owned  a 
line  of  road  running  from  Gainesville  by  Hoschton  to  Social 
Circle  on  the  line  of  the  defendant.  The  defendant  sold  tickets 
from  points  on  its  road  to  points  on  the  line  of  the  Gainesville 
Company,  and  the  Gainesville  Company  sold  tickets  from  points 
on  its  road  to  points  on  the  defendant  road.  The  plaintiff  pur- 
chased from  the  agent  of  the  Gainesville  Company  a  ticket  from 
Hoschton,  a  station  on  that  road,  to  Stone  Mountain,  a  station 
on  the  road  of  the  defendant.  The  agent  told  her  at  the  time  of 
the  purchase  that  the  train  upon  which  she  would  leave  Hoschton 
would  make  connection  at  Social  Circle  with  a  train  of  the 
defendant  which  would  stop  at  Stone  Mountain.  When  she 
reached  Social  Circle  she  boarded  a  train  of  the  defendant  when 
it  arrived  at  that  point.  The  conductor  in  charge  of  the  train 
took  her  ticket,  examined  it  carefully,  punched  it,  and  placed  it 
in  his  pocket,  after  having  been  informed  that  she  desired  to- 
leave  the  train  at  Stone  Mountain.  When  the  train  reached 
Stone  Mountain  the  conductor  failed  to  stop  the  train,  and 
carried  her  to  Atlanta,  16  miles  from  her  destination.  The 
petition  alleges  that  the  defendant  was  negligent  in  not  stopping 
the  train  at  Stone  Mountain,  and  allowing  her  to  alight  therefrom 
after  having  accepted  her  ticket.  It  was  further  alleged  that 
the  train  was  scheduled  to  stop  at  Lithonia,  where  she  could 


♦For  the  authorities  in  this  series  on  the  question  whether  a  lessor 
railroad  is  liable  for  its  lessee's  negligence,  see  foot-notes  appended 
to  Shores  v.  Southern  Ry.  Co.  (S.  Car.),  20  R.  R.  R.  88,  43  Am.  & 
Eng.  R.  Cas.,  N.  S.,  88. 
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have  boarded  another  train,  and  reached  her  destination  if  she 
had  been  informed  that  the  train  would  not  stop  at  Stone  Moun- 
tain. The  petition  distinctly  alleges  that  upon  the  acceptance 
of  her  ticket  by  the  conductor  a  duty  on  his  part  arose  to  stop 
the  train  at  the  point  of  destination  indicated  by  the  ticket.  Upon 
general  demurrer  the  petition  was  dismissed,  and  the  plaintiff 
excepted. 

Hulsey  &  Field  and  A.  M.  Brand,  for  plaintiff  in  error. 
Jos,  B.  &  Bryan  Gumming  and  M.  A.  Candler,  for  defendant 
in  error. 

Cobb,  P.  J.  (after  stating  the  foregoing  facts).  A  railroad 
conductor  should  not  accept  from  a  passenger  a  ticket  to  a 
particular  station,  knowing  that  she  intends  and  desires  to  get 
off  there,  unless  he  expects  to  stop  the  train  at  that  station,  and 
allow  her  to  alight.  If  he  accepts  a  ticket,  a  duty  arises  to  stop 
the  train  at  the  point  of  destination  fixed  by  the  ticket.  Caldwell 
V.  Railroad  Co.,  89  Ga.  550,  15  S.  E.  678.  In  the  present  case 
the  conductor  not  only  accepted  the  ticket  but  he  was  distinctly 
informed  that  plaintiff  desired  to  alight  from  the  train  at  Stone 
Mountain.  If  he  did  not  intend  to  stop  the  train  at  that  station, 
he  should  have  promptly  informed  the  plaintiff  to  that  effect, 
and  refused  to  accept  her  ticket,  and  either  have  stopped  the 
train  immediately  and  allowed  her  to  alight,  or  should  have 
informed  her  at  what  station  the  train  would  make  the  next  stop 
in  order  to  allow  her  to  alight  at  that  point.  The  failure  to  stop 
the  train  at  Stone  Mountain  and  carrying  plaintiff  beyond  her 
point  of  destination  to  Atlanta  was  a  breach  of  dutv,  which 
renders  the  company  liable.  The  plaintiff  certainly  had  a  cause 
of  action  against  the  lessee  of  the  defendant  lOr  this  breach  of 
duty  which  it  owed  to  her,  growing  out  of  the  acceptance  of 
her  ticket.  The  defendant,  being  by  its  charter  a  carrier  of 
passengers  for  hire,  could  not  throw  off  the  responsibility  which 
it  owed  to  the  public  by  a  lease  of  its  property  to  another  com- 
pany; and  the  plaintiff  therefore  had  a  right  of  election,  whether 
she  would  hold  the  lessee  liable  or  bring  her  action  against  the 
lessor.  "A  breach  of  a  contract  made  by  a  common  carrier 
with  one  of  its  passengers  is  a  breach  of  its  public  duty  for 
which  it  is  liable  in  tort."  Caldwell  v.  Railroad  Co.,  supra.  The 
petition  being  challenged  simply  by  a  general  demurrer,  it  will 
not  be  subjected  to  that  scrutiny  which  the  filing  of  a  special 
demurrer  would  require.  As  against  a  general  demurrer  the 
petition  set  forth  a  cause  of  action. 

Judgment  reversed.  All  the  Justices  concur,  except  Fish, 
C.  J.,  absent. 
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Kekney  V,  Campbell  et  al. 

(Supreme  Court  of  Pennsylvania,  May    24,  1906.) 

[64  Atl.   Rep.  687.] 

Railroads — Collision — ^Persons  Liable. — ^The  private  owners  of  cars 
requested  permission  from  the  agent  of  a  railroad  company  to  place 
them  on  a  siding,  and  they  were  placed  as  directed  by  tlie  aflrent. 
Held,  that  the  owners  were  not  liable  for  injuries  to  a  brakeman  from 
other  cars  on  the  switch  being  pushed  off  the  siding  onto  the  main 
line  and  collkling  with  a  train  on  which  the  brakeman  was  employed. 

Appeal  from  Court  of  Common  Reas,  Tioga  County. 

Action  by  DeLana  Keeney  against  Eben  B.  Campbell  and 
Girard  F.  Hagenbuch.  From  an  order  refusing  to  take  off  a 
nonsuit,  plaintiff  appeals.    Affirmed. 

Argued  before  Brown,  Mestrezat,  Potter,  Elkin,  and 
Stewart,  JJ. 

W.  I.  Lewis,  Nelson  L,  Allen,  Arch.  J.  Jones,  and  R.  R. 
Lewis,  for  appellant. 

D.  IV.  Baldwin,  Seth  T.  McCormick,  and  A.  R.  Niles,  for 
appellees. 

Elkin,  J.  The  husband  of  plaintiff  was  employed  as  a  brake- 
man  on  the  Buffalo  &  Susquehanna  Railroad  lines.  He  was 
riding  at  the  time  of  the  accident  in  the  cab  of  the  engine.  On 
the  night  of  the  accident  the  appellees  obtained  permission  from 
the  agent  of  the  railroad  company  to  allow  their  engine  and  crew 
to  place  three  of  their  cars  loaded  with  lumber  on  switch  No.  1 
in  the  yard  of  the  railroad  company.  The  appellees  were  co- 
partners and  operated  a  private  railroad  to  deliver  their  lumber 
to  the  railroad  company  at  Ansonia,  which  was  the  eastern 
terminus  of  said  railroad.  The  contention  of  appellant  is  that 
the  appellees,  having  secured  permission  to  place  the  three  cars 
of  lumber  on  the  switch,  negligently  pushed  some  other  cars 
standing  on  said  switch  out  on  the  main  line  of  the  railroad 
company,  so  that  the  next  train  which  passed  in  a  few  minutes 
collided  with  them  and  caused  the  injury  complained  of.  In 
disposing  of  the  question  the  learned  court  below,  among  other 
things,  said:  "If  these  defendants  should  be  held  liable  to  an 
employee  of  the  Buffalo  &  Susquehanna  Railroad  Company  under 
these  circumstances,  we  have  the  strange  anomaly  of  holding 
the  party  liable  for  the  result  of  a  transaction  over  which  he  had 
no  control  and  in  which  he  took  no  part  by  word  or  act,  a 
transaction  directed  and  controlled  by  a  fellow  servant  of  the 
party  complaining  and  entirely  independent  of  the  defendants. 
The  placing  of  the  cars  on  switch  No.  1  was  not  an  unlawful 
act,  neither  was  it  negligence  per  se.  The  evidence  clearly 
shows  that  the  defendants  had  no  power  to  direct  either  the 
time  or  manner  of  doing  it.    When  the  cars  were  brought  to 
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Ansonia,  it  is  evident  Mr.  Witte  did  not  consider  the  time  nor 
the  conditions  of  the  switch  proper  for  the  placing  of  cars 
thereon.  WTien  in  his  judgment  the  time  had  arrived  and  the 
conditions  were  proper  he  had  had  nothing  to  say  to  Mr.  Camp- 
bell, who  was  then  present  waiting  his  authority.  He  took  the 
lantern  out  of  Mr.  Campbell's  hand,  and  told  the  crew  where 
to  put  the  cars  without  even  a  suggestion  from  Mr.  Campbell 
It  is  very  evident  that  Mr.  Witte  exercised  exclusive  authority 
in  this  behalf.  It  would  be  a  very  harsh  rule  to  hold  these  de- 
fendants liable  to  any  person  for  the  result  of  placing  these 
cars  on  the  switch  when  they  could  have  nothing  to  say  as  to 
how,  when  or  where  they  should  be  placed." 

It  is  earnestly  argued  by  the  learned  counsel  for  appellant 
that  the  court  below  erred  in  holding  that  the  cars  had  been 
placed  on  the  siding  as  directed  by  Witte.  We  have  carefully 
read  his  testimony  on  direct,  cross,  and  redirect  examination, 
for  the  purpose  of  ascertaining  if  this  contention  was  well 
founded,  but  have  not  been  convinced  that  any  error  was  com- 
mitted in  this  respect.  The  testimony  of  the  witness  Witte  as  a 
whole  if  not  susceptible  of  any  other  meaning  than  was  placed 
upon  it  by  the  learned  court  below,  to  wit,  that  the  cars  of 
lumber  were  placed  on  switch  No.  1  at  the  place  directed  by  the 
agent  of  the  railroad  company.  His  testimony  on  cross-exami- 
nation to  the  effect  that  he  directed  appellees  to  put  the  cars 
on  the  switch,  but  not  the  manner  in  which  they  should  be  placed 
on  the  siding,  does  not  contradict  his  former  testimony  wherein 
he  said :  "I  took  the  lantern  out  of  his  hand  and  went  and  told 
the  train  crew  where  to  put  their  cars."  The  testimony  does 
not  show  that  the  defendants  or  any  of  their  employees  had  any 
knowledge  or  notice  of  the  number  of  cars  on  the  switch  upon 
which  they  were  directed  by  Witte  to  place  the  cars.  The  ap- 
pellees were  shippers  who  were  compelled  to  deliver  their  cars 
of  lumber  at  the  point  indicated  by  the  carrier.  An  inspection 
of  the  record  shows  that  the  appellees  acted  upon  the  suggestion 
of  the  agent  of  the  railroad  company,  and  placed  the  cars  where 
he  directed  them  to  be  placed.  If  as  a  result  of  that  direction 
other  cars  were  pushed  off  the  siding  on  the  main  line,  we  do 
not  see  under  what  tiieory  appellees  can  be  held  liable  in  dam- 
ages for  an  alleged  negligent  act  not  within  their  knowledge  nor 
under  their  control. 

We  have  carefully  examined  the  record  in  this  case,  but  have 
not  been  convinced  that  the  testimony  discloses  any  evidence  of 
negligence  on  the  part  of  the  employees  of  the  appellees  that 
would  justify  a  recovery  of  damages  for  the  injuries  complained 
of. 

Judgment  affirmed. 
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Burns  v.  Worcester  Consol.  St.  Ry.  Co.  (two  cases). 

(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Oct.  16,  1906.) 

[78  N.  E.  Rep.  740.] 


Street  Railroads — ^Injuries  to   Travelers — Minors — Care   Required.^ 

— In  lawfully  using  a  public  highway  concurrently  with  aj  street  rail- 
way company,  a  child  is  required  to  exercise  only  such  degree  of  care 
as  j)rudent  children  of  his  years  under  like  conditions  would  exercise. 
Same-— Question  for  Jury. — In  an  action  for  injuries  to  a  child  by 
a  collision  with  a  street  car,  evidence  held  to  require  submission  to 
the  jury  of  the  question  of  the  child's  contributory  negligence  and  of 
the  negligence  of  defendant's  motorman  in  failing  to  give  warning 
or  observe  the  child's  peril  in  time  to  avoid  the  accident. 

Exceptions  from  Superior  Court,  Worcester  County;  Edw.  P. 
Pierce,  Judge. 

Actions  by  Bernard  J.  Burns  and  by  Bernard  J.  Burns,  Jr., 
against  the  Worcester  Consolidated  Street  Railway  Company. 
Judgments  were  rendered  in  favor  of  plaintiffs,  and  defendant 
brings  exceptions.    Exceptions  overruled. 

Webster  Thayer,  Mollis  W.  Cobb,  and  Fred  A.  Walker,  for 
plaintiffs. 

F.  H,  Dewey,  Chandler  Bullock,  and  Chas,  C.  Milton,  for  de- 
fendant. 

Braley,  J.  Unless  the  jury  should  have  been  instructed  that 
as  matter  of  law  either  the  infant  plaintiff  -was  careless,  or  that 
there  was  no  evidence  of  the  defendant's  negligence,  the  verdicts 
in  favor  of  his  father  and  of  himself  must  stand.  In  lawfully 
using  the  public  ways  concurrently  with  the  defendant,  the  plain- 
tiff as  a  traveller  was  required  to  exercise  only  such  degree  of 
care  as  under  like  conditions  would  have  been  exercised  by  the 
ordinarily  prudent  child  of  his  years.  McDermott  v.  Boston  Ele- 
vated Railway  Co.,  184  Mass.  126,  68  N.  E.  34,  100  Am.  St 
Rep.  548 ;  Young  v.  Small,  188  Mass.  4,  5.  73  N.  E.  1019 ;  Slat- 
terv  V,  Lawrence  Ice  Co.,  190  Mass.  79,  76  N.  E.  459 ;  Sullivan 
V.  Boston  Elevated  Railway  Co.,  191  Mass.  — ,  78  N.  E.  382.  At 
the  time  of  the  accident  he  was  about  eight  years  of  age,  and 
while  on  his  way  to  the  common  was  obliged  to  cross  Main  street 
which  ran  north  and  south.  In  this  street  were  located  tracks  of 
the  company  over  which  cars  were  frequently  passing,  and  with 
knowledge  of  these  conditions  seeing  a  car  slowly  moving  past 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  children  for  their  own  protection,  see  foot-Jiote  appended 
to  Goldstein  v.  People's  Ry.  Co.  (Del.  Supr.  Ct),  19  R.  R.  R.  529,  42 
Am.  &  Eng.  R.  Cas.,  N.  '§.,  529;  foot-notes  appended  to  Murphy  v, 
Boston  Elev.  Ry.  Co.  (Mass.),  17  R.  R.  R.  838,  40  Am.  &  Eng.  R. 
Cas.,  N.  S.,  838;  Fishburn  v.  Burlington  &  N.  W.  Ry.  Co.  (Iowa),  16 
R.  R.  R.  444,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  444;  Christensen  v, 
Orej?on  Short  Line  R.  Co.  (Utah),  1«  R.  R.  R.  121,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  121. 
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the  plaintiff  waited  between  this  car  and  the  sidewalk  until  it  had 
passed,  and  then  after  listening;,  and  not  hearing  any  bell,  which 
from  his  former  observation  was  always  rung  when  a  car  passed 
this  point,  or  seeing  any  car  except  at  sonie  distance  to  the  south, 
started  to  cross  over.     Upon  reaching  the  middle  of  the  track 
used  by  cars  going  north,  he  saw  a  car  coming,  and  jumping 
back  to  avoid  it,  was  struck  by  the  underside  of  the  running 
board,  and  thrown  under  the  wheels  of  the  rear  truck.     It  is 
plain,  if  this  part  of  his  narrative  was  believed,  that  while  the 
plaintiff's  view  of  the  tracks  from  where  he  stood  was  unob- 
structed, there  was  no  attempt  to  take  the  risk  of  getting  over 
safely  in  front  of  an  oncoming  car  moving  at  a  high  rate  of 
speed  as  was  the  fact  in  Murphy  v.  Boston  Elevated  Railway  Co., 
188  Mass.  8-10,  73  N.  E.  1018.    Instead  he  listened  for  the  ring- 
ing of  the  bell,  and  not  hearing  the  warning,  nor  seeing  any  car 
except  at  a  distance,  he  proceeded  to  cross  the  street.     If  from 
his  evidence  the  inference  could  have  been  drawn  that  he  was 
struck  by  this  car  as  the  defendant  contends,  instead  of  by  an- 
other car  as  claimed  by  him,  such  an  inference  was  a  question 
of  fact  to  be  determined  by  the  jury.    But  if  this  contention  was 
found  to  be  sustained  this  fact  would  not  have  been  conclusive 
of  his  right  to  recover,  for  at  most,  even  if  he  had  been  an  adult, 
it  would  have  been  evidence  to  be  considered  as  bearing  on  the 
degree  of  care  which  he  should  have  used.    Silva  v.  Boston  Ele- 
vated Railway  Co.,  183  Mass.  249,  66  N.  E.  808.    It  also  could 
have  been  found  that  the  plaintiff's  conduct  might  have  been 
influenced  by  the  further  fact  that  other  travelers  were  passing 
over  at  the  time,  and  using  such  judgment  as  boys  of  his  age 
ordinarily  possess  he  considered  it  prudent  to  follow.    Aiken  v. 
Holyoke  Street  Railway  Co.,  180  Mass.  8,  61  N.  E.  557;  Mc- 
Dermott  v.  Boston  Elevated  Railway  Co.,   184  Mass.   126,  68 
N.  E.  34,  100  Am.  St.  Rep.  548 ;  Hennessey  v.  Taylor,  189  Mass. 
583,  76  N.  E.  224.    Under  suitable  instructions  which  presumably 
were  given  as  no  exceptions  were  taken  to  the  charge,  upon  all 
the  evidence  the  question  of  the  due  care  of  the  plaintiff  was  for 
the  jury  to  determine.     Rowland  v.  Union  Street  Railway  Co., 
150  Mass.  86,  22  N.  E.  434 ;  Rosenberg  v.  West  End  Street  Rail- 
way Co.,  168  Mass.  561,  47  N.  E.  435;  McNeil  v.  Boston  Ice 
Co.,  173  Mass.  570,  577,  54  N.  E.  257;  O'Brien  v.  Hudner,  182 
Mass.  381,  65  X.  E.  788. 

The  evidence  as  to  the  position  of  the  plaintiff  immediately 
before  he  was  injured  was  conflicting.  According  to  the  testi- 
mony introduced  by  the  defendant  he  ran  directly  back  of  the 
car  which  was  going  south,  and  at  once  came  into  contact  about 
midway  of  its  length  with  the  car  coming  from  the  south  and 
going  north.  But  according  to  the  evidence  of  the  plaintiff,  who 
was  corroborated  by  other  witnesses,  he  did  not  cross  until  after 
the  car  going  south  had  passed,  and  had  reached  the  middle  of 
the  easterly  track,  about  ten  feet  in  front  of  a  car,  which  was 
moving  at  a  speed  not  to  exceed  four  miles  an  hour.    It  was  un- 
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disputed  that  notwithstanding^  a  rule  of  the  company  requiring 
the  gong  to  be  rung  at  all  street  crossings,  and  at  all  points 
where  vehicles  or  foot  passengers  were  crossing,  or  ordinarily 
would  be  likely  to  cross  the  tracks,  this  signal  was  not  given  by 
the  motorman,  and  that  if  the  emergency  brake  had  been  applied 
the  car  could  have  been  stopped  within  a  distance  of  from  three 
to  five  feet.    The  jury  were  not  bound  to  adopt  the  defendant's 
theory  of  the  accident,  or  to  accept  the  evidence  of  its  witnesses. 
If  they  believed  the  plaintiff's  statement  as  being  a  true  version 
of  his  conduct,  and  of  the  management  of  the  car  by  the  de- 
fendant's servant  they  could  find  that  the  motorman  not  only 
neglected  to  give  the  required  warning,  but  failed  to  observe  the 
plaintiff,  who  was  in  front  of  the  car  near  the  middle  of  the 
track,  and  that  if  he  had  used  reasonable  diligence  he  would  have 
seen  him,  and  observing  his  peril  at  once  should  have  applied 
the  emergency  brake,  and  that  if  this  precaution  had  been  taken, 
or  the  gong  rung,  the  accident  would  have  been  avoided.    Stevens 
V.  Boston  Elevated  Railway  Co.,  184  Mass.  476,  479,  69  N.  E. 
338.     These  inferences  were  questions  of  fact  solely  for  their 
consideration.     Sweetland  v.  Lynn  &  Boston  Railway  Co.,  177 
Mass.  574,  59  N.  E.  443,  51  L.  R.  A.  783;  DriscoU  v.  Boston 
Elevated  Railway  Co.,  159  Mass.  142,  147,  34  N.  E.  171 ;  Aiken 
V,  Holyoke  Street  Railway  Co.,  ubi  supra;  Doyle  v.  West  End 
Street  Railway  Co.,  161  Mass.  533,  37  N.  E.  741;  Stevens  v. 
Boston  Elevated  Railway  Co.,  ubi  supra. 

Exceptions  overruled. 


McAndrsws  v.  Chicago,  L.  S.  &  E.  Ry.  Co. 

(Supreme  Court  of  Illinois,  June  14,  1906.     Rehearing  Denied  Oc- 
tober 10,  1906.) 

[78  N.  E.  Rep.  603.] 

Negligence — ^Rigfat  of  Action— Pleading.'*' — In  an  action  for  negli- 
gence causing  personal  injuries,  ft  is  -necessary  to  aver  and  prove  the 
existence  of  a  duty  on  the  part  of  defendant  to  protect  p-laintiff  from 
the  injury  of  which  he  complains,  a  failure  of  defendant  to  perform 
that  duty,  and  an  injury  to  plaintiff  resulting  therefrom. 

Same — Declaration-— Sufficiency.*— A  declaration  which  alleges  that 
plaintiff  was  in  the  employ  of  a  third  person,  that  while  unloading 
a  car  on  the  trades  at  the  employer's  plant,  exercising  ordinary  care, 

♦For  the  authorities  in  this  series  on  the  subject  of  the  general 
rules  and  principles  applicable  to  pleading  negligence,  see  footnotes 
appended  to  Western  Ry.  v.  Stone  (Ala.),  19  R.  R.  R.  83«,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  835;  foot-note  appended  to  Pittsburgh,  etc.,  Ry. 
Co.  V.  Peck  (Ind.),  19  R.  R.  R.  693,  42  Am.  &  Eng.  R.  Cas.,  N.  S., 
693;  Ellington  v.  Great  Northern  Ry.  €o.  (Minn.),  19  R.  R.  R. 
174,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  174;  Choctaw,  etc.,  Ry.  Ck).  v. 
Doughty  (Ark.),  18  R.  R.  R.  665,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  665; 
Philadelphia,  etc.,  R.  Co.  v.  Allen  (Md.),  18  R.  R.  R.  681,  41  Am.  & 
Eng.  R.  Cas.,  N.  S.,  581;  German  Ins.  Co.  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  16  R.  R.  R.  494,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  494. 
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defendant,  a  railroad  company,  recklessly,  negligently,  and  without 
giving  plaintiff  any  warning,  shoved  other  cars  against  the  car  on 
which  he  was  standing,  thereby  knocking  him  down  and  injuring  him, 
is  insufficient  for  farling  to  show  that  defendant  knew,  or  was  bound 
to  know,  that  plamtiif  was  on  the  car,  or  that  he  was  likely  to  be 
injured  by  the  car  on  which  he  was  at  work  being  moved  by  the  cars 
handled  by  defendant,  as  the  only  ground  on  which  defendant  was 
liable  for  negligence  was  that  it  owed  plaintiff  a  duty  not  to  run  its 
cars  against  the  car  on  which  he  was  at  work,  without  giving  him 
warning  in  time  for  him  to  reach  a  place  of  safety,  and  that  it  neg- 
lected to  perform  such  duty. 

limitation  of  Actions — ^Pleading — ^Amendment — ^New  Cause  of  Ac- 
tion.— ^The  original  declaration,  in  an  action  for  negligence  causing 
personal  injury  received  July,  1901,  was  filed  in  February,  1902.  It 
stated  no  cause  of  action.  In  November,  1903,  additional  counts  were 
by  amendments  added  to  the  declaration.  Held,  that  a  plea  of  lim- 
itations filed  to  the  additional  counts  was  not  vulnerable  to  a  de- 
murrer. 

Negligence — ^Declaration — Sufficiency.^—A  declaration,  in  an  action 
for  negligence  resulting  in  personal  injury,  which  alleges  that  cars 
were  recklessly  and  negligenty  shoved  against  a  car  on  which  plain- 
tiff was  at  work,  does  not  show  that  defenda^nt  owed  plaintiff  a  duty 
to  warn  him  of  the  approach  of  the  cars  in  time  for  him  to  reach  a 
place  of  safety,  and  that  defendant  neglected  to  perform  the  duty,  for 
one  may  be  guilty  of  a  reckless  act,  and  not  be  liable  for  actionable 
negligence. 

limitation  of  Actions — ^Plea<^ng^ — 'The  ori^nal  declaration,  in  an 
action  for  negligence  resulting  in  personal  injury^  stated  no  cause  of 
action.  Additional  counts  stating  a  cause  of  action  were  by  amend- 
ment added  to  the  declaraAioii.  A  plea  of  limitations  to  the  amended 
counts  averred  that  they  stated  "another  and  different  cause  of  ac- 
tion." Held,  that  the  averment  in  the  plea  was  equivalent  to  the 
statement  that  the  additional  counts  stated  a  new  and  different  cause 
of  action. 

Same — ^Defect  in  Declaraitioa— Aider  by  Verdict— Where  a  declara- 
tion omits  to  allege  any  substantial  fact  which  is  essential  to  a  right 
of  action,  and  which  is  not  implied  in  or  inferaible  from  the  findings 
of  those  which  are  alleged,  a  verdict  for  plaintiff  does  not  cure  the 
defect. 

Same. — ^Where,  in  an  action  for  negligence  resulting  in  a  personal 
injury,  the  declaration  failed  to  show  the  existence  of  a  duty  on  the 
part  of  defendant  to  protect  plaintiff  from  the  injury  complained  of, 
the  defect  was  not  cured  by  a  verdict  for  plaintiff. 

Error  to  Appellate  Court,  First  District. 

Action  by  Michael  McAndrews  aj^inst  the  Chicagfo,  Lake 
Shore  &  Eastern  Railway  Company.  There  was  a  judgfment  of 
the  Appellate  Court  reversing  a  judgment  rendered  for  plaintiff, 
and  he  brings  error.    Affirmed. 

James  C.  McShane,  for  plaintiff  in  error. 

Knapp,  Haynie  &  Campbell,  for  defendant  in  error. 

Hand,  J.  This  is  an  action  on  the  case  brought  by  the  plain- 
tiff, against  the  defendant,  in  the  superior  court  of  Cook  county, 
to  recover  damages  for  a  personal  injury  alleged  to  have  been 
sustained  by  plaintiff  while  in  the  employ  of  the  Illinois  Steel 
Company  at  its  South  Chicago  plant  on  the  16th  day  of  July, 

♦See  foot-note  on  previous  page. 
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1901,  by  reason  of  certain  cars  beings  thrown  by  a  locomotive 
engine  under  the  control  of  the  servants  of  the  defendant,  against 
a  car  which  the  plaintiff  was  unloading,  whereby  the  plaintiff  was 
thrown  to  the  ground  and  run  over  and  severely  injured.  The 
jury  returned  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
$12,000,  upon  which  the  court,  after  overruling  a  motion  for  a 
new  trial  and  in  arrest  of  judgment,  rendered  judgment,  which 
judgment,  upon  appeal  by  the  defendant,  was  reversed  by  the 
branch  of  the  Appellate  Court  for  the  First  District,  and  a  judg- 
ment in  that  court  was  rendered  in  favor  of  the  defendant,  and 
the  plaintiff  has  sued  out  a  writ  of  error  from  this  court  to  re- 
view that  judgment. 

The  original   declaration,   which   was   filed  on   February  21, 

1902,  contained  but  one  count,  which,  omitting  the  formal  part, 
was  as  follows :  "For  that,  whereas  prior  to  and  on,  to  wit,  the 
16th  day  of  July,  A.  D.  1901,  the  plaintiff  was  employed  by  the 
Illinois  Steel  Company  at  its  mills  or  plant  at  South  Chicago,  in 
the  county  and  state  aforesaid,  at  which  plant  there  were  certain 
railroad  tracks,  and  at  the  time  and  place  aforesaid,  while  he 
was  upon  and  about  to  unload  a  certain  car  standing  upon  one  of 
said  tracks,  and  while,  as  he  alleges,  he  was  exercising  ordinary 
care  and  caution  for  his  own  safety,  the  defendant,  Chicago,  Lake 
Shore  &  Eastern  Railway  Company,  through  certain  of  its  serv- 
ants in  that  behalf,  then  and  there  recklessly,  negligently,  and 
without  giving  the  plaintiff  any  warning,  shoved  certain  other 
cars  against  the  said  car  upon  which  the  plaintiff  was  standing, 
as  aforesaid,  and  the  plaintiff  was  thereby  then  and  there  knocked 
down  upon  said  track  and  a  certain  car  then  and  there  passed 
over  his  leg,'*  whereby  he  was  injured,  etc.,  to  which  original 
declaration  the  general  issue  was  pleaded. 

The  plaintiff,  November  17,  1903,  which  was  more  than  two 
years  subsequent  to  the  date  of  his  injury,  amended  his  declara- 
tion, by  leave  of  court,  by  filing  two  additional  counts  thereto, 
the  first  of  which  charges,  in  substance,  that  the  plaintiff  was  in 
the  employ  of  the  Illinois  Steel  Company,  and  in  the  performance 
of  his  duty  was  upon  a  car  which  was  standing  on  one  of  the 
unloading  tracks  in  the  yards  of  said  steel  company,  which 
tracks  were  tracks  of  the  defendant,  and,  while  exercising  due 
care  and  caution  for  his  own  safety,  an  engine  of  the  defendant 
shoved  a  string  of  cars  in  on  the  track  on  which  stood  the  car 
upon  which  the  plaintiff  was  rightfully  at  work,  and  without 
timely  warning  to  the  plaintiff  struck  against  said  car  violently, 
whereby  the  plaintiff  was  thrown  from  the  car  on  which  he  was 
at  work,  to  and  across  the  track,  and  he  was  run  over,  etc.  The 
second  additional  count  was  substantially  the  same  as  the  first 
additional  count,  but  contained  the  additional  allegation  that  it 
was  the  duty  of  the  defendant  to  exercise  ordinary  care  to  dis- 
cover any  one  working  about  said  standing  car,  and  to  give  such 
person  warning  in  order  that  he  might  avoid  being  injured ;  that 
the  defendant  did  not  take  such  precaution  and  did  not  discover 
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that  the  plaintiff  was  on  said  car,  and  negligently  shoved  other 
cars  against  said  car  which  the  plaintiff  was  unloading,  without 
warning  to  him,  and,  by  the  collision  of  said  moving  cars  with 
the  car  which  the  plaintiff  was  unloading,  he  was  thrown  from 
the  said  car  to  the  track  and  was  run  over  and  injured. 

The  defendant  filed  the  general  issue  to  said  additional  counts, 
also  pleas  of  the  statute  of  limitations.  The  plaintiff  interposed 
a  demurrer  to  said  pleas  of  the  statute  of  limitations,  which  was 
sustained,  and.  the  defendant  having  elected  to  stand  by  its  pleas, 
the  case  was  tried  upon  the  declaration  as  amended.  At  the  close 
of  all  the  evidence  the  defendant  asked  the  court  to  instruct  the 
jury  to  disregard  the  original  declaration,  as  it  stated  no  cause 
of  action.  This  the  court  declined  to  do.  The  defendant  also, 
after  verdict,  moved  in  arrest  of  judgment,  on  the  ground  the 
original  declaration  was  insufficient  to  support  a  judgment,  which 
motion  was  also  overruled.  The  Appellate  Court  reversed  the 
judgment  upon  the  ground  the  trial  court  erred  in  sustaining  a 
demurrer  to  the  pleas  of  the  statute  of  limitations  filed  to  said 
additional  counts  of  the  declaration,  and  remanded  the  cause, 
whereupon  the  plaintiff  admitted  of  record  in  that  court  that 
there  were  no  additional  facts  not  already  appearing  in  the  record 
which  could  be  pleaded  to  avoid  the  legal  effect  of  the  demurrer 
to  said  pleas  of  the  statute  of  limitations,  whereupon  the  Appel- 
late Court  set  aside  the  order  reversing  the  cause  and  entered  an 
order  overruling  the  demurrer  to  said  pleas  and  entered  a  final 
jud^ent  in  that  court  in  favor  of  the  defendant  in  bar  of  the 
action.  The  correctness  of  the  practice  of  the  Appellate  Court 
in  that  regard  is  not  challenged  in  this  court.  The  sole  question 
therefore  presented  upon  this  record  for  decision  in  this  court  is : 
Does  the  original  declaration  filed  in  this  case  state  a  cause  of 
action  ? 

The  original  declaration  charges  the  plaintiff  was  in  the  em- 
ploy of  the  Illinois  Steel  Company  at  its  plant  at  South  Chicago, 
at  which  plant  there  were  certain  railroad  tracks ;  that  while  the 
plaintiff  was  upon  and  about  to  unload  a  certain  car  standing 
upon  one  of  said  tracks,  and  while  he  was  exercising  ordinary 
care  and  caution  for  his  own  safety,  the  servants  of  the  defendant 
"then  and  there  recklessly,  negligently,  and  without  giving  the 
plaintiff  any  warning,  shoved  certain  other  cars  against  the  said 
car  upon  which  the  plaintiff  was  standing."  The  criticism  made 
upon  the  original  declaration  is  that  it  does  not  aver  facts  showing 
the  defendant  owed  the  plaintiff  the  duty  to  notify  him  that  it 
was  about  to  move  the  cars  which  came  in  contact  with  the  car 
upon  which  he  was  at  work,  prior  to  the  time  it  moved  said  cars, 
and  it  is  said  that,  although  the  defendant  recklessly  and  negli- 
8:ently  shoved  said  cars  against  the  car  upon  which  plaintiff  was 
at  work,  the  defendant  is  not  liable  to  him  for  a  resulting  injury 
therefrom,  unless  it  owed  him  a  duty  to  warn  him  that  it  was 
about  to  move  said  cars,  prior  to  the  time  they  were  moved,  and 
that  it  is  not  averred  in  the  original  declaration  that  the  defend- 
ant knew,  or  ought  to  have  known,  the  plaintiff  was  upon  said 
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car;  nor  are  facts  averred  from  which  it  appears  that  a  duty 
rested  upon  the  defendant  to  anticipate  the  presence  of  the  plain- 
tiff upon  or  in  proximity  to  the  car  with  which  the  moving:  cars 
came  in  contact.  In  actions  of  the  character  of  this  it  is  necessary 
to  aver  and  prove  three  elements  to  make  out  a  cause  of  action : 
( 1 )  The  existence  of  a  duty  on  the  part  of  the  defendant  to  pro- 
tect the  plaintiff  from  the  injury  of  which  he  complains;  (2)  a 
failure  of  the  defendant  to  perform  that  duty;  and  (3)  an  injury 
to  the  plaintiff  resulting^  from  such  failure.  When  these  three 
elements  concur,  they  unitedly  constitute  actionable  ne^li^ence, 
and  the  absence  of  any  one  of  these  elements,  either  in  the  dec- 
laration or  proof,  renders  the  declaration  insufficient  to  sustain 
a  judgment  for  neglig^ence,  even  after  verdict  or  the  proof  to  es- 
tablish a  cause  of  action  involving  actionable  negligence  (Schuler 
2\  Mueller,  193  111.  402,  61  N.  E.  1044 ;  Mackey  v.  Northern  Mill- 
ing Co.,  210  111.  115,  71  N.  E.  448;  Paris  z/.  Hoberg,  134  Ind. 
269,  33  N.  E.  1028,  39  Am.  St.  Rep.  2^1 ) ;  and  it  is  not  sufficient 
in  the  declaration  to  allege  that  it  is  the  duty  of  the  defendant  to 
do  certain  things,  as  that  would  be  but  the  averment  of  a  con- 
clusion, but  the  declaration  must  state  facts  from  which  the  law 
will  raise  the  duty  (Ayers  v.  City  of  Chicago,  111  111.  406;  Chi- 
cago &  Alton  Railroad  Co.  v.  Clausen,  173  111.  100,  50  N.  E. 
683 ;  Schueler  v,  Mueller,  supra) . 

In  Schuyler  v.  Mueller,  supra,  an  action  on  the  case  was  brought 
against  the  city  of  Chicago  and  the  appellants  to  recover  dam- 
ages for  a  personal  injury  claimed  to  have  been  sustained  by  the 
appellee  by  falling  through  a  trapdoor  in  a  sidewalk  upon  one 
of  the  streets  in  the  city  of  Chicago.  The  case  was  dismissed  as 
to  the  city,  and  the  appellants,  who  did  not  appear,  were  de- 
faulted, and  a  jury  were  sworn,  who  assessed  the  plaintiff^  dam- 
ages, upon  which  verdict  a  judgment  was  rendered.  During  the 
term  at  which  the  judgment  was  rendered  the  appellants  moved  to 
set  aside  and  vacate  the  judgment.  There  was  a  failure  to  state 
in  the  declaration  any  facts  showing  how  or  why  it  was  the  duty 
of  appellants  to  care  for  and  guard  the  trapdoor  in  the  sidewalk^ 
and  this  court  held,  by  reason  of  the  lack  of  such  averment,  the 
declaration  failed  to  show  any  duty  from  the  defendants  to  the 
plaintiff  to  maintain  and  keep  in  safe  condition  said  trapdoor, 
and  that  bv  reason  of  such  omission  the  declaration  failed  to  state 
a  cause  of  action,  and  that  the  want  of  such  averment  in  the 
declaration  was  not  cured  by  verdict.  And  in  Mackey  v.  North- 
ern Milling  Co.,  supra,  an  action  was  brought  to  recover  damages 
for  the  alleged  negligence  of  the  milling  company,  which,  it  was 
averred,  resulted  in  the  death  of  the  plaintiff's  intestate.  It  was 
averred  that  the  appellant's  intestate  was  in  the  milling  com- 
pany's employ;  that  he  was  lawfully  on  the  side  track  of  the 
company  when  injured,  and  was  in  the  exercise  of  due  care  for 
his  own  safety,  when  the  milling  company's  servants,  not  the 
fellow  servants  of  said  intestate,  pushed  an  unloaded  car  along 
said  side  track  and  upon  said  intestate  without  giving  him  any 
notice  or  warning  of  its  approach,  whereby  he  was  injured,  etc. 
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The  declaration  failed  to  state  that  said  intestate's  duties  neces- 
sarily required  him  to  be  on  the  side  track  at  the  time  and  place 
where  he  was  injured,  or  that  he  was  performing^  any  duty  he 
owed  the  milling:  company  at  that  time  and  place,  or  that  said 
company  had  any  reason  to  believe  or  suspect  that  he  would  be 
at  that  place  at  the  time  of  said  injury,  and  it  was  held  the  dec- 
laration, for  want  of  such  averments,  was  so  defective  that  it 
would  not  support  a  judgement.  The  court  said  (pag^e  118  of 
210  111.,  pag:e  449  of  71  N.  E.) :  "In  the  absence  of  averments 
showing:  that  appellee  [the  milling:  company]  owed  Mackey  [the 
intestatel  some  duty  which  was  violated,  and  because  of  such 
violation  said  Mackey  was  injured  while  in  the  exercise  of  due 
care,  the  declaration  must  be  held  not  to  state  a  cause  of  action." 

In  this  case,  the  only  g^round  upon  which  the  defendant  could 
be  held  liable  for  actionable  neg:lig:ence  in  injuring:  the  plaintiff 
would  be  that  it  owed  the  plaintiff  a  duty  not  to  run  its  cars 
a^inst  the  car  upon  which  he  was  at  work,  without  g^iving:  him 
warning:  of  the  approach  of  said  cars  in  time  for  him  to  reach  a 
place  of  safety  before  the  cars  collided,  and  that  it  neglected  to 
perform  such  duty.  There  is  found  in  the  original  declaration  no 
averment  of  fact  from  which  a  duty  to  give  the  plaintiff  such 
warning  arises.  It  does  not  appear  from  the  averments  of  the 
original  declaration  that  the  defendant  knew,  or  was  bound  to 
know,  that  the  plaintiff  was  on  'said  car  or  in  its  vicinity,  or  that 
he  was  likely  to  be  injured  by  the  car  upon  which  he  was  at  work 
being  moved  by  the  cars  being  handled  by  the  servants  of  the 
defendant.  The  original  declaration  therefore  fails  to  show  diat 
the  defendant  owed  the  plaintiff  any  duty  not  to  throw  the  cars 
being  moved  by  its  engine  against  the  car  upon  which  he  was  at 
work,  without  giving  the  plaintiff  timely  warning.  The  declara* 
tion,  therefore,  in  that  regard  was  fatally  defective.  In  Mackey 
v.  Northern  Milling  Co.,  supra,  on  page  117  of  210  111.,  page 
448  of  71  N.  E.,  it  was  said :  "It  is  a  well-established  rule  that  a 
declaration,  in  cases  of  this  character,  must  state  facts  from 
which  the  law  raises  a  duty  from  the  master  to  the  servant,  and, 
if  the  declaration  fails  in  this  regard,  then  it  is  insufficient  to 
support  a  judgement.  As  stated  in  Ayers  v.  City  of  Chicago,  111 
III.  406,  'the  pleader  must  state  facts  from  which  the  law  will 
raise  the  duty.'  And  as  said  in  Cooley  on  Torts  (2d  Ed.)  791 : 
'The  first  requisite  in  establishing  negligence  is  to  show  the  ex- 
istence of  the  duty  which  it  is  supposed  has  not  been  performed.' 
And  Mr.  Thompson,  in  his  work  on  Negligence  (2  Thompson  on 
Negligence,  1244),  says:  *Unless  the  duty  results  in  all  cases 
from  the  stated  facts,  the  declaration  so  framed  will  be  bad/  *' 
And  in  Schueler  v.  Mueller,  supra  (page  403  of  193  111.,  page 
1044  of  61  N.  E.)  :  "It  is  not  sufficient  in  a  declaration  to  allege 
generally  the  duty  of  the  defendant,  but  the  pleader  must  state 
facts  from  which  the  law  will  raise  a  duty,  and  show  an  omis- 
sion of  the  duty  and  a  resulting  injur>'.'' 

We  think  the  original  declaration  stated  no  cause  of  action, 
and  that  the  Appellate  Court  did  not  err  in  holding  that  the  pleas 
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of  the  statute  of  limitations  filed  to  the  additional  counts  of  the 
declaration  were  not  vulnerable  to  a  demurrer.  It  is,  however, 
urged  that  a  duty  from  the  defendant  to  the  plaintiff  should  be 
implied  from  the  averment  found  in  the  original  declaration  that 
the  cars  were  recklessly  and  negfligfently  shoved  against  the  car 
upon  which  the  plaintiff  was  at  work.  A  person  may  be  guilty  of 
a  negligent  or  reckless  act  and  still  not  be  liable  for  actionable 
negligence.  Liability  only  follows  a  negligent  or  reckless  act 
when  the  party  guilty  of  the  act  owes  to  the  party  injured  some 
duty  which  is  violated  by  the  commission  of  the  negligent  or 
reckless  act.  Thompson  on  Negligence  (volume  1,  §  3),  says: 
"Where  there  is  no  legal  duty  to  exercise  care,  there  can  be  no 
actionable  negligence.  Therefore  it  is  reasoned  that  a  plaintiff 
who  grounds  his  action  upon  the  negligence  of  the  defendant 
must  show  not  only  that  the  conduct  of  the  defendant  was  negli- 
gent, but  also  that  it  was  a  violation  of  some  duty  which  the  de- 
fendant owed  to  him."  And  in  Bishop  on  Noncontract  Law, 
par.  446,  it  is  said:  "To  sustain  an  action  for  negligence  the 
plaintiff  must  have  suffered  a  legal  injury  whereof  he  is  entitled 
to  complain.  Therefore,  however  great  the  defendant's  negli- 
gence, if  it  was  committed  without  violating  any  duty  which  he 
owed,  either  directly  to  the  plaintiff  or  to  the  public,  in  a  matter 
whereof  he  had  the  right  to  avail  himself,  *  *  *  there  is 
nothing  which  the  law  will  redress."  And  in  South  Bend  Iron 
Works  Co.  V.  Larger,  11  Ind.  App.  367,  39  N.  E.  209,  it  was 
said:  "That  the  declaration  was  not  cured  by  verdict  where  no 
facts  were  alleged  showing  that  a  duty  was  owed  by  the  defend- 
ant, although  there  was  an  allegation  that  a  certain  hatchway  into 
which  the  plaintiff  fell  was  dangerous  and  unprotected  and  with- 
out warning  signs,  and  that  because  of  the  'carelessness  and 
negligence'  of  the  said  defendant  in  locating  and  constructing 
and  maintaining  said  elevator  the  plaintiff  was  injured."  It  would 
appear  to  be  clear  that  the  averment,  therefore,  that  the  defendant 
shoved  said  cars  negligently  and  recklessly,  does  not  supply  the 
want  of  an  averment  of  facts  showing  that  the  defendant  owed  to 
the  plaintiff  a  duty  not  to  move  said  cars  without  notice  to  him. 
It  is  also  urged  that  the  pleas  of  the  statute  of  limitations  do 
not  aver  that  the  original  declaration  stated  no  cause  of  action. 
The  averments  of  the  pleas  are  that  the  additional  counts  state 
"another  and  different  cause  of  action."  That  averment  we  think 
equivalent  to  the  statement  that  the  additional  counts  state  a  "new. 
and  different'  cause  of  action."  Clearly,  if  the  original  declara- 
tion stated  no  cause  of  action,  and  the  additional  counts  state  a 
good  cause  of  action,  they  state  "another  and  different  cause  of 
action"  from  that  stated  in  the  original  declaration.  In  Mackey 
V.  Northern  Milling  Co.,  supra,  on  page  121  of  210  111.,  page 
450  of  71  N.  E.,  it  is  said:  "If,  as  we  hold,  the  first  declaration 
filed  by  appellant  did  not  state  any  cause  of  action,  then  it  must 
follow  that,  if  the  declaration  that  was  filed  on  March  4,  1902, 
did  state  a  cause  of  action,  it  was  a  new  or  different  cause  of  ac- 
tion, and,  not  being  within  the  limitation  of  the  statute,   was 
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thereby  barred."  It  is  manifest  that,  if  the  original  declaration 
does  not  state  a  cause  of  action,  additional  counts  statinj^ 
a  cause  of  action  most  certainly  state  another  or  different 
cause  of  action,  viz.,  one  which  has  never  before  been  stated. 
Were  it  otherwise,  the  plaintiff,  by  his  demurrer,  would  admit 
that  the  cause  of  action  stated  in  the  additional  counts  was 
stated  for  the  first  time  in  the  additional  counts,  and  having  ad- 
mitted that  fact,  and  that  the  additional  counts  were  not  filed 
within  two  years  after  the  cause  of  action  accrued,  judgment  on 
the  demurrer  would  have  to  go  for  the  defendant. 

It  is  also  urged  that,  even  though  it  be  conceded  the  original 
declaration  failed  to  state  a  cause  of  action,  the  defect  was  cured 
by  verdict.  The  rule  is,  if  the  declaration  omits  to  allege  any 
substantial  fact  which  is  essential  to  a  right  of  action  and  which 
is  not  implied  in  or  inferable  from  the  findings  of  those  which  are 
alleged,  a  verdict  for  the  plaintiff  does  not  cure  the  defect.  Fos- 
ter z\  St.  Luke's  Hospital,  191  111.  94,  60  N.  E.  803.  Here,  one 
element  of  the  plaintiff's  cause  of  action,  viz.,  the  existence  of  a 
duty  on  the  part  of  the  defendant  to  protect  the  plaintiff  from  the 
injur}'  of  which  he  complains,  was  wholly  omitted  from  the  dec- 
laration, and  the  averment  thus  omitted  cannot  be  implied  or 
inferred  from  the  facts  which  are  alleged  in  the  declaration. 
Such  omission  was  therefore  not  cured  by  the  verdict. 

Finding  no  reversible  error  in  this  record,  the  judgment  of  the 
Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Mattson  v.  Minnesota  &  N.  W.  R.  Co. 

(Supreme  Court  of  Minnesota,  June  15,  1906.) 
[108  N.  W.  Rep.  517.] 

Evidence — ^Best  and  Secondary.* — The  rule  which  requires  a  party 
to  produce  the  best  evidence  which  is  available  and  accessible  .  is 
oot  rigid  and  inflexible.  It  may,  under  proper  circumstances,  be  re- 
laxed by  the  trial  court. 

Trial— Taking  Pleadings  to  Jury  Room. — The  trial  court  may,  in 
its  discretion,  permit  the  jury  to  take  the  pleadings  to  the  jury  room. 
But  the  practice  is  of  doubtful  propriety,  aftid  the  pleadings  should 
not  be  given  to  the  jury  unless  in  the  particular  instance  there  is 
some  special   reason  for  so  doing. 

Parent  and  Child — ^Actions  for  Loss  of  Services — Contributory 
Negligence. — ^In  an  action  by  a  parent  to  recover  for  the  loss  of  the 
services  of  a  minor  child,  the  negligence  of  the  parent  which  con- 
tributed to  the  injury  will  bar  a  recovery. 

Same. — The  parent  or  guardian  of  a  child  is  required  to  exercise 
that  degree  of  care  for  the  safety  of  the  child  which  a  reasonably 
prudent  and  cautious  person  ordinarily  exercises  under  the  same  or 

*See  foot-notes  appended  to  St.  Louis  S.  W.  Ry.  Co.  v,  Cochran 
(Ark.).  18  R.  R.  R.  798,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  798;  Davis 
V.  Seaboard  Air  Line  Ry.  (N.  Car.),  18  R.  R.  R.  163,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  1«3. 
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similar  conditions  and  circumstances.  In  determining  in  a  particular 
case  whether  such  care  was  exercised  the  jury  are  entitled  to  take  into 
consideration  the  place  of  the  accident,  the  character  of  the  commu- 
nity, the  intelligence  of  the  people,  and  the  means  and  opportunities 
at  command  in  connection  with  the  other  circumstances. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Carlton  Count}-;  \Vm.  A.  Cant, 
Jud^e. 

Action  by  Charles  Mattson,  administrator  of  Willie  Mattson, 
against  the  Minnesota  &  North  Wisconsin  Railroad  Company. 
Verdict  for  plaintiff.  From  an  order  denying  a  motion  for  judge- 
ment notwithstanding  the  verdict  or  for  a  new  trial,  defendant 
appeals.    Affirmed. 

Ripley  &  Lum  and  Davis  &  Hollister,  for  appellant. 
John  Jenswold,  Jr.,  for  respondent. 

Elliott,  J.  In  an  action  by  a  father  to  recover  damag^es  for 
the  loss  of  the  services  of  his  minor  child,  killed  by  the  alleg^ed 
negfli^ence  of  the  defendant,  the  jury  returned  a  verdict  for  the 
plaintiff.  From  an  order  denying^  a  motion  for  judgement  not- 
withstanding the  verdict,  or  for  a  new  trial,  the  defendant  ap- 
peals to  this  court. 

1.  In  Mattson  v,  Minn.  &  N.  Wis.  Ry.  Co.  (Minn.)  104  N. 
W.  443,  70  L.  R.  A.  503,  the  plaintiff's  son.  Hjalmar,  recovered 
damages  for  injuries  received  at  the  same  time  and  by  reason  of 
the  same  explosion  which  caused  the  death  of  the  child  for  the 
loss  of  whose  services  the  present  action  is  brought.  That  action 
was  tried  before  the  present  one,  and  the  transcript  of  the  evi- 
dence in  the  first  case  was,  by  consent  of  the  parties,  read  to 
the  jury  in  this  case.  There  is  some  additional  evidence  in  the 
present  case  and  so  far  as  it  is  important,  it  tends  to  strengthen 
the  case  of  the  plaintiff.  The  defendant  offered  no  evidence. 
The  facts  upon  which  we  held  that  the  defendant  was  negligent 
are  fully  stated  in  the  former  opinion  and  it  is  not  necessary  to 
restate  them.  The  evidence  clearly  shows  that  the  defendant  was 
negligent  in  the  particulars  stated  in  the  complaint. 

2.  The  appellant  makes  13  assignments  of  error.  All  but  the 
fourth  and  thirteenth  relate  to  questions  which  were  raised  and 
determined  adversely  to  it  in  the  former  case,  and  need  not  be 
reconsidered.  The  fourth  assignment  questions  the  correctness 
of  the  ruling  of  the  court  upon  the  introduction  of  certain  evi- 
dence. For  the  purpose  of  showing  that  certain  sticks  of  dyna- 
mite which  were  found  in  plaintiff's  bam  were  of  the  kind  and 
quality  which  had  been  used  bv  the  railway  company  in  the 
immediate  vicinity  of  the  plaintiff's  home  and  not  such  as  was 
commonly  used  by  the  farmers  in  clearing  their  land,  the  witness 
was  asked,  "Now  what  was  the  number  marked  on  that  dyna- 
mite?" It  appeared  that  figures  showing  the  percentage  of  dvna- 
mite  in  the  sticks  appeared  upon  the  wrappers,  and  the  appellant 
claims  that  the  papers  should  have  been  produced  or  accounted 
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fcr.  If  the  papers  had  been  available  and  accessible  they  would 
have  been  the  best  evidence.  But  some  reasonable  discretion 
must  be  allowed  the  trial  court  in  the  application  of  the  so-called 
best  evidence  rule.  It  does  not  appear  that  the  wrappers  could 
have  been  removed,  and  it  is  fair  to  assume  that  all  parties  in- 
terested were  willing  to  waive  the  production  of  the  dynamite  in 
court.  The  rule  is  not  inflexible  and  must  be  applied  by  the 
trial  court  with  due  regard  to  all  the  circumstances.  The  best 
evidence  must  be  produced  when  feasible. 

3.  The  practice  of  allowing  the  jury  to  take  the  pleadings  with 
them  to  the  jury  room  is  of  very  doubtful  propriety.  But  it  was 
approved  in  the  early  case  of  Brazil  v,  Moran,  8  Minn.  236  (Gil. 
205),  83  Am.  Dec.  772,  and  seems  to  prevail  very  generally  in 
some  of  fhe  districts  of  the  siate.  It  is  the  duty  of  the  court  to 
state  the  issue  to  the  jury  and  it  is  error  to  refer  the  jury  to  the 
pleadings  for  the  information.  Swanson  v,  Allen,  108  Iowa, 
419,  79  N.  W.  132.  Properly  the  jury  have  nothing  to  do  with 
the  pleadings,  and  argument  directed  to  them  should  be  addressed 
to  the  court.  They  are  often  drawn  in  technical  language  which 
may  be  easily  misunderstood  by  a  juror.  In  some  instances  they 
contain  allegations  with  reference  to  matter  which  has  been 
withdrawn  or  excluded.  Occasionally  in  certain  kinds  of  ac- 
tions, pleadings  contain  denunciatory  matter  and  a  profusion  of 
adjectives  which  might  improperly  influence  jurors.  The  stat- 
ute which  expressly  names  the  papers  which  the  jury  may  take 
to  the  jury  room  does  not  mention  the  pleadings.  Rev.  Laws 
1905,  §  4175.  On  j)rinciple  they  should  be  excluded,  but  we  can 
conceive  of  instances  when  it  would  be  convenient  and  desirable 
for  the  jury  to  have  the  pleadings  in  the  jury  room  while  con- 
sidering the  evidence.  Unless  such  special  reasons  exist,  the 
terais  of  the  statute  should  be  strictly  followed.  The  matter 
can  safely  be  left  to  the  wise  discretion  of  the  trial  court  subject 
to  review  when  that  discretion  is  abused  and  prejudice  to  the 
objecting  party  results.  Powley  v.  Swenson  (Cal.),  80  Pac. 
722;  Toledo  Traction  Co.  v.  Cameron,  137  Fed.  48,  69  C.  C.  A. 
28;  International,  etc.,  Ry.  Co.  v.  Leak,  64  Tex.  654;  4.  Curr. 
Law,  1717,  note;  Bluedom  r.  Mo.  Pac.  Ry.  Co.,  121  Mo.  258, 
25  S.  W.  943.    There  was  no  abuse  of  discretion  in  this  instance. 

4,  In  the  former  case  to  which  reference  has  been  made  the 
question  of  the  contributory  negligence  of  the  father  was  not 
determined  although  it  was  assumed  for  the  purposes  of  the 
argument  on  the  question  of  imputed  negligence.  But  this  ac- 
tion is  brought  by  the  father  for  his  own  benefit,  and  he  cannot 
recover  if  his  negligence  contributed  to  the  injury  to  his  son. 
Westerberg  t/.  Kinzua,  etc.,  Ry.  Co.,  142  Pa.  471,  21  Atl.  878, 
24  Am.  St.  Rep.  510;  Bamberger  z\  Citizens'  St.  Ry.  Co.,  95 
Tenn.  18,  31  S.  W.  163,  28  L.  R.  A.  486,  49  Am.  St.  Rep.  909. 
The  question  of  contributory  negligence  was  properly  submitted 
to  the  jury.  It  was  the  duty  of  the  father  of  this  child  to  use  the 
care  and  means  for  its  protection  which  persons  of  ordinary 
prudence  and  caution  would  consider  necessary  and  proper  un- 
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der  the  conditions  and  circumstances.  While  the  rule  is  the  same 
for  all,  the  particular  case  must  be  judgfed  by  the  present  condi- 
tions and  circumstances.  The  locality,  the  character  of  the  com- 
munity, the  intelligence  of  the  people  and  the  means  available 
under  the  conditions  are  all  elements  which  enter  into  the  prob- 
lem. The  acts  of  people  who  live  on  the  frontier,  and  are  en- 
gaged in  the  arduous  and  exacting  labor  of  creating  homes  in  the 
wilderness,  must  be  judged  in  the  light  of  the  conditions  under 
which  they  live.  The  father  must  work  in  the  field  and  the 
mother  must  attend  to  the  household  duties.  The  little  ones  must 
be  allowed  the  freedom  of  the  neighborhood  or  be  deprived  of  the 
air  and  sunshine  which  is  necessary  for  their  health  and  happi- 
ness. To  impose  upon  the  parents  the  duty  of  employing  serv- 
ants, or  being  themselves  always  with  the  children,  would  in 
such  a  community  be  to  deny  to  them  the  protection  of  the  law^ 
and  justify  the  negligent  killing  of  their  children  with  impunity. 
The  law  imposes  no  such  impracticable  standard. 

This  accident  happened  on  a  farm  in  a  new  country.     The 
parents  of  the  child  were  Finlanders  who  were  engaged  in  farm- 
ing and  with  only  the  facilities  ordinarily  possessed  by  people 
under  such  circumstances  for  the  care  of  their  children.     The 
appellant's  contention  amounts  to  saying  that  after  it  had  made 
the  locality  dangerous  by  negligently  scattering  dynamite  about, 
the  parents  must  keep  the  little  folks  within  doors  or  provide 
them  with  an  attendant  at  the  peril  of  negligently  subjecting  them 
to  danger.    It  does  not  lie  in  the  mouth  of  the  original  wrong- 
doer to  successfully  contend  for  such  a  doctrine.    We  think  the 
jury  was  justified  in  finding  that  the  father  had  used  that  degree 
of  care  for  the  protection  of  the  child  which  the  law  under  the 
conditions   and   circumstances    imposed   upon   him.     The    boy, 
Willie,  had  been  born  on  the  farm  and  was  not  quite  7  years 
old  when  he  was  killed.     He  was  a  bright  lad  and  had  been 
accustomed  to  play  in  the  vicinity  of  his  home  naturally  and 
properly  like  other  children.     There  were  five  other  children^ 
three  younger  than  Willie.    The  eldest  was  about  8  years  of  age. 
Early  in  May  the  boys  found  some  black  powder,  and  the  fstther 
gave  the  8  year  old  boy,  Hjalmar,  a  "good  lickin',"  and  told  them 
that  "if  they  found  any  powder  or  anything  that  belonged  to  the 
railroad  company  they  should  stay  away."    He  also  told  the  rail- 
way company's  foreman  to  take  the  powder  away.     Blasting  in 
the  nearby  railway  cut  had  ceased,  and  the  plaintiff  thought  that 
the  danger  was  passed.     He  knew  nothing  of  other  explosives 
being  used  or  found  until  the  day  before  the  accident.    Nor  did 
he  know  that  the  boys  had  been  over  to  the  cut  in  the  curve  until 
a  "little  before  they  got  hurt  and  this  accident  happened."    The 
foreman  then  told  him  to  keep  the  boys  away  because,  "they 
would  want  to  take  a  ride  on  these  dump  cars  and  they  might  get 
hurt  on  them."     He  says  that  he  kept  them  away  as  much  as 
possible.    "When  I  saw  them  about  there  on  the  track,  I  always 
told  them  not  to  go  there — to  keep  away  from  there.     I  told 
them  in  the  house  not  to  go  there,  they  might  get  hurt."     He 
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"did  not  know  of  any  powder  beinj^  there  or  dynamite."  The 
day  before  the  accident  he  found  the  boys  with  a  stick  of  dyna- 
mite. He  then  took  it  away  from  them,  and  a/^ain  whipped 
Hjalmar  in  the  presence  of  Willie,  and  told  the  boys  that  they 
must  not  touch  the  dynamite ;  "to  keep  away  from  the  railroad, 
that  dynamite  was  bad  stuff  and  liable  to  kill  them  if  it  was 
struck  or  burned ;  to  let  the  stuff  alone  and  keep  away  from  it.'' 
The  accident  occurred  during  haying  time,  and  the  plaintiff  was 
necessarily  busy  with  his  work  and  unable  to  have  the  boys  with 
him  all  the  time.  On  the  day  in  question  the  plaintiff  had  gone 
to  the  neighboring  town,  and  when  the  explosion  occurred  the 
mother  was  in  the  stable  milking  the  cows.  Under  these  circum- 
stances it  was  for  the  jury  to  say  whether  the  plaintiff  exercised 
that  degree  of  care  for  the  safety  of  his  child  which  a  person  of 
ordinar>'  care  and  prudence  would  exercise  under  the  conditions 
and  circumstances.  Hedin  v.  Railway  Co.,  26  Or,  155,  37  Pac. 
540;  OTlaherty  v.  Union  Ry.  Co.,  45  Mo.  70.  100  Am.  Dec. 
343 ;  Kay  v.  Penn.  Ry.  Co.,  65  Pa.  277.  3  Am.  Rep.  628 ;  Pitts- 
burg, etc.,  Rv.  V.  Pearson,  72  Pa.  169;  Philadelphia,  etc.,  Rv. 
Co.  V.  Long/ 75  Pa.  257;  Beach,  Con.  Neg.  (3d  Ed.)  §  142; 
Shearman  &  Redfield,  Negligence,  §  72. 

Order  affirmed. 


Tiffin  v.  St.  Louis,  L  M.  &  S.  Ry.  Co. 

(Supreme  Court  of  Arkansas,  Feb.  Z4,  1906.) 
[93  S.  W.  Rep.  564.] 

Trial  —  Instructions  —  Requests  —  Instructions     Alresdy    Oiveuw — 

Where,  in  an  action  against  a  railway  company  for  the  death  of  a 
pedestrian  struck  by  an  engine  at  a  railroad  crossing,  the  court 
charged  that  if  it  was  necessary  to  protect  the  public  traveling  on  the 
street  by  keeping  the  crossing  watched  and  guarded,  and  if  the  com- 
pany did  not  exercise  reasonable  care  to  keep  it  watched  and  guarded, 
and  if  the  death  of  the  pedestrian  was  caused  by  the  negligence  of 
the  company  in  failing  to  exercise  reasonable  caire  to  have  the  cross- 
ing watched  and  guarded,  plaintiff  was  entitled  to  recover,  the  re- 
fusal to  charge  that  if  the  crossing  was  so  dangerous  that  it  was 
necessary  to  keep  gates  at  the  crossing,  a  failure  to  keep  gates  there 
was  negiig^e^ice,  and  if  such  failure  was  the  cause  of  the  pedestrian's 
death,  the  company  was  liable,  was  not  erroneous;  the  instruction 
given  coveriri^  the  matter  embraced  in  the  instruction  refused. 

Same^Dttty  of  Pedestrian  to  Look  and  Listen.*— A  trajveler  who; 
on  approaching  a  railway  street  crossing,  does  not  see  the  flagman 
and  is  not  misled  by  his  inaction,  is  charged  with  the  duty  of  looking 
and  listening  for  approaching  trains  before  entering  on  the  track. 

Appeal — Instructions — Failure  to  Request — Effect. — ^Where,  in  a<n 
action  for  the  negligent  death  of  a  boy  13  years  of  age,  tlie  court  in 
its  instruction  treated  him  as  possessing  the  discretion  of  an  adult, 

♦See  foot-notes  appended  to  Montgomery  v.  Missouri  Pac.  Ry.  Co. 
(Mo.),  11  R.  R.  R.  274,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  274;  foot-notes 
appended  to  Cowen  v.  Dietrick  (Md.),  17  R.  R,  R.  349,  40  Am.  & 
Eng.  R.  Cas.,  N.  S.,  359. 

21  R  R  R>  8 
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the  court  on  appeal  could  not  consider  the  failure  to  charge  that  the 
jury  might  consider  his  age  in  determining  his  degree  of  care,  in  the 
absence  of  a  request  therefor. 

Evidence — Opinion  Evidence — Subjects  of  Expert  Testimony — 
Character  of  Railway  Street  Crossing.f — ^The  question  whether  a  rail- 
way street  crossing  is  dangerous  is  not  a  matter  of  expert  testimony, 
but  the  jury  must  draw  its  own  conclusion  from  evidence  detailmg: 
the  circumstances. 

Railroads— Injury  to  Pedestrian  at  Crossing — Character  of  Cross- 
ing— Evidence.^ — 'In  an  action  against  a  railway  for  the  death  of  a 
pedestrian  struck  by  an  engine  at  a  railway  crossing,  evidence  show- 
ing the  number  of  persons  killed  at  the  crossing  did  not  tend  to  es- 
tablish its  dangerous  character,  and  was  inadmissible. 

Appeal  from  Circuit  Court,  Pulaski  County;  Edward  \V. 
Winfield,  Judge. 

Action  by  E.  E.  Tiffin,  administratrix  of  James  Roy  Tiffin,  de- 
ceased, against  the  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company.  From  a  judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

This  is  an  action  brought  by  Mrs.  E.  E.  Tiffin,  as  administra- 
trix of  the  estate  of  her  son,  James  Roy  Tiffin,  deceased,  against 
the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company  to 
recover  damages  for  the  killing  of  said  decedent.  Two  causes 
of  action  are  set  forth  in  the  complaint  in  different  paragraphs, 
one  to  recover  for  pain  and  suffering  endured  by  the  deceased, 
and  the  other  to  recover  damages  sustained  by  the  plaintiff  as 
next  of  kin  by  reason  of  loss  of  the  earnings  of  her  son.  A  trial 
of  the  cause  before  a  jury  resulted  in  a  verdict  in  favor  of  the 
defendant,  and  the  plaintiff  appealed.  Deceased  was  13  years  of 
age,  and  is  proved  to  have  been  exceptionably  bright  and  intelli- 
gent for  his  age.  He  was  run  over  and  fatally  injured  by  a  train 
at  the  crossing  of  Newton  avenue,  one  of  the  principal  thorough- 
fares in  the  city  of  North  Little  Rock.  The  defendant  has  two 
tracks  crossing  Newton  avenue  at  the  place  where  the  injury 
occurred,  one  of  which  was  the  main  track  and  the  other  a 
switch  track,  and  at  all  hours  of  the  day  there  were  engines  and 
trains  passing  at  that  place.  It  is  alleged  that  by  reason  of  the 
great  number  of  trains  passing  over  the  tracks  at  said  crossing 
and  the  number  of  people  traveling  along  the  avenue,  the  cross- 
ing was  a  particularly  dangerous  one.  Negligence  of  the  de- 
fendant contributing  to  the  injury  is  alleged  in  the  following 
particulars:     (a)  In  the  failure  of  the  employees  operating  said 

fFoT  the  authorities  in  this  series  on  this  subject  of  the  admissibil- 
ity of  expert  testimony  and  opinion  evidence,  see  foot-notes  appended 
to  Wallace  v.  North  Alabama  Trac.  Co.  (Ala.),  19  R.  R.  R.  804,  42 
Am.  &  Bng.  R.  Cas.,  N.  S.,  804;  Rietveld  v,  Wabash  R.  Co.  (Iowa), 
19  R.  R.  R.  181,  42  Am.  &  En^.  R.  Cas.,  N.  S.,  181;  foot-notes  a^)- 
pended  to  Warren  v.  City  Electric  Co.  (Mich.),  19  R.  R.  R.  164,  48 
Am.  &  Eng.  R.  Cas.,  N.  S.,  164;  Louisville  &  N.  R.  Co.  v.  Molloy's 
Adm'x  (Ky.),  18  R.  R.  R.  714,  41  Am.  &  Enjjr.  R.  Cas.,  N.  S.,  714. 

tSee  extens-ive  note,  19  R.  R.  R.  275,  42  Am.  &  Eng.  R.  Cas.,  N. 
S.,  275. 
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train  to  rin^  the  bell  and  blow  the  whistle  as  said  train  ap- 
proached the  crossing^;  (b)  in  not  having  gates  at  said  crossing 
to  keep  the  traveling  public  from  crossing  said  tracks  while 
trains  were  being  moved;  (c)  in  not  having  said  crossing  prop- 
erly guarded  and  watched;  and  (d)  in  the  fact  that  the  flagman 
kept  by  the  defendant  at  said  crossing  was  not  at  his  post.  The 
answer  contained  specific  denials  of  all  the  charges  of  negli- 
gence, and  alleged  that  the  injury  was  caused  by  the  contribu- 
tory negligence  of  the  person  injured.  Newton  avenue  runs 
nearly  due  north  and  south  and  the  railroad  tracks  intersect  it 
diagonally,  running  northwest  and  southeast.  Deceased  was 
injured  about  noon.  He  approached  the  crossing  from  the  west 
when  it  was  blocked  by  a  slowly  moving  freight  train  going 
southeast  on  the  track  nearest  to  him,  and  stopped  within  a  few 
feet  of  the  train  to  wait  for  it  to  pass.  As  soon  as  the  rear  end 
of  the  last  car  had  passed  the  point  where  he  was  standing  10  or 
12  feet,  he  crossed  the  first  track,  and,  as  he  attempted  to  cross 
the  next  track,  he  was  run  over  by  the  tender  of  a  backing  en- 
gine, which  was  moving  at  a  rapid  speed  in  the  opposite  direc- 
tion. The  testimony  was  conflicting  as  to  whether  or  not  the 
bell  or  whistle  was  sounded  on  the  engine.  No  gates  or  other 
barrier  were  maintained  by  defendant  at  the  crossing,  but  a 
watchman  or  flagman  was  kept  posted  there,  whose  duty  it  was 
to  flag  trains  and  to  warn  passing  travelers  of  the  approach  of 
trains.  The  testimony  tended  to  show  that,  at  the  time  of  the 
injury,  the  flagman  on  duty  was  on  the  opposite  side  of  the  street 
from  deceased,  where  he  had  gone  to  warn  or  stop  a  man  in  a 
wagon  who  was  attempting  to  cross.  Deceased  had  a  bicycle 
and  was  observed  with  it  standing  by  his  side  while  he  was 
awaiting  the  passage  of  the  first  train.  A  witness  testified  that 
he  walked  across  the  tracks,  rolling  the  bicycle  along  by  his 
side.  The  flagman,  and  the  fireman  on  the  engine  testified  that 
deceased  was  riding  the  bicycle  when  he  attempted  to  cross,  and 
the  latter  said  that  deceased  fell  from  the  bicycle  on  the  track. 

/.  H,  Harrod,  for  appellant. 

B.  5".  Johnson  and  /.  B.  Williams,  for  appellee. 

McCui^LOCH,  J.  (after  stating  the  facts).  1.  Error  of  the 
court  is  assigned  in  its  refusal  to  give  to  the  jury  the  sixth  in- 
struction asked  by  appellant,  which  is  as  follows:  "If  you  find 
from  the  testimony  that  the  crossing  at  which  deceased  received 
his  injuries  was  so  dangerous  that  it  was  necessary  for  the 
safety  of  travelers  on  the  street  for  the  railroad  company  to  keep 
^tes  at  said  crossing,  you  are  instructed  that  a  failure  to  keep 
sates  at  such  crossing  was  negligence.  And  if  you  find  from  the 
evidence  that  there  were  no  gates  at  said  crossing,  and  further 
find  from  the  evidence  that  such  failure  to  keep  gates  was  the 
cause  of  James  Roy  Tiffin's  injury  and  death,  or  find  that  if 
there  had  been  gates  at  the  said  crossing  he  would  not  have  been 
injured,  your  verdict  will  be  for  the  plaintiff  on  both  causes  of 
action,  unless  the   deceased   was  guilty   of   contributory   negli- 
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g^ence."  We  do  not  find  it  necessary  to  determine  whether  or  not 
this  instruction  contained  a  correct  statement  of  the  law  appli- 
cable to  the  case,  inasmuch  as  we  conclude  that  the  ^ving;  of  the 
ninth  instruction  asked  by  appellant  covered  the  point  contended 
for,  and  all  prejudice  was  removed  thereby.  That  instruction  is 
as  follows :  "If  you  find  from  a  preponderance  of  the  testimony 
that  it  was  necessary  to  protect  the  public  traveling  on  Newton 
avenue  for  the  defendant  to  keep  said  crossing  watched  and 
guarded,  and  if  you  find  from  the  preponderance  of  the  testimony 
that  the  defendant  did  not  exercise  reasonable  care  to  kieep  the 
crossing  watched  and  guarded,  and  you  further  find  from  a 
preponderance  of  the  testimony  that  the  injury  and  death  of  Roy 
Tiffin  was  caused  by  the  negligence  of  the  defendant  in  not  ex- 
ercising reasonable  care  to  have  said  crossing  properly  watched 
and  guarded,  you  will  find  for  the  plaintiff  on  both  causes  of  ac- 
tion, unless  the  deceased  was  guilty  of  negligence  that  contrib- 
uted to  his  injury  and  death."  We  think  that  the  above 
instruction  fully  placed  before  the  jury  the  measure  of  the  duty 
of  the  railway  company,  and  that  appellant  was  not  prejudiced 
by  the  refusal  to  give  the  sixth  instruction.  The  instruction  given 
permitted  the  jury  to  say,  from  the  testimony,  that  it  was  neces- 
sary, in  order  to  protect  travelers  on  the  street  from  the  danger 
of  passing  trains,  that  the  company  should  have  provided  gates 
or  other  barriers,  or  watchmen  to  flag  trains  and  warn  travelers, 
and  that  the  failure  to  provide  either  or  all  of  those  means  of 
protection  was  negligence.  Therefore,  no  error  was  committed 
in  refusing  to  instruct  the  jury  specifically  that  the  failure  to 
provide  gates  amounted  to  negligence  if  gates  were  necessary  to 
the  protection  of  travelers.  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Baker, 
67  Ark.  531,  55  S.  W.  941. 

2.  It  is  also  contended  that  the  court  erred  in  giving  the  fol- 
lowing instruction,  and  others  of  like  import,  at  the  request  of  the 
defendant:  "(5)  It  is  the  duty  of  a  person  approaching  a  rail- 
road crossing  to  look  and  listen  for  approaching  trains^  This 
duty  requires  him  to  look  in  every  direction  from  which  he 
knew  a  train  might  approach,  and  continue  on  his  guard  until 
the  danger  is  passed,  and  when,  by  the  due  exercise  of  care  in 
this  respect,  the  danger  could  have  been  discovered  arid  avoided, 
no  recovery  can  be  had ;  therefore,  if  you  find  from  the  evidence 
in  this  case  that  the  plaintiff's  intestate,  Roy  Tiffin,  started  and 
went  onto  the  crossing  without  looking  in  the  direction  from 
which  the  train  came,  after  he  started  to  go  across  the  track 
when  by  looking  he  could  have  seen  the  train  approaching  and 
avoided  the  injury,  then  he  was  guilty  of  contributor}'  negligence 
which  bars  a  recovery,  and  your  verdict  must  be  for  the  de- 
fendant." It  is  urged  that  these  instructions  improperly  declared 
it  to  have  been  the  absolute  and  imperative  duty  of  deceased  to 
look  and  listen  for  the  approach  of  another  train  before  going 
upon  the  track,  and  that  it  was  properly  a  question  of  fact  for 
the  determination  of  the  jury,  whether,  .under  the  circumstances, 
the  failure  to  look  and  listen  was  negligence.    It  has  been  re- 
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peatedly  held  by  this  court  that  it  is  neg^ligcnce  for  one  ap- 
proaching a  railroad  crossing  to  fail  to  look  and  listen  for  the 
approach  of  trains,  and  that  only  in  exceptional  cases  is  it  proper 
to  submit  to  the  jury  the  question  whether  or  not  the  failure  to 
exercise  such  caution  is  negligence.  L.  R.  &  Ft.  S.  Ry.  Co.  z\ 
Blewitt,  65  Ark.  235,  45  S.  W.  548 ;  St  L.  &  S.  F.  R.  R.  Co.  v. 
Crabtree,  69  Ark.  135,  62  S.  W.  64 ;  St.  L.,  I.  M.  &  S.  Rv.  Co. 
V.  Luther  Hitt  (Ark.)  88  S.  W.  911.  In  none  of  the  cases  de- 
cided by  this  court  are  any  of  the  recognized  exceptions  found, 
save  in  St.  Louis,  I.  M.  &  S.  Ry.  Co.  i'.  Tomlinson,  69  Ark.  489, 
64  S.  W.  347,  where  it  was  held  that  a  passenger  or  his  escort 
attempting  to  pass  an  intervening  track  to  reach  a  depot  or 
train  under  circumstances  which  justified  him  in  believing  that 
he  was  invited  by  the  company  to  pass  over  the  track  could  not. 
as  a  matter  of  law,  be  declared  guilty  of  negligence,  but  that  it 
was  a  question  for  the  jury,  after  considering  all  the  circum- 
stances, to  say  whether  or  not  he  failed  to  exercise  ordinary' 
care.  In  neither  the  Blewitt  nor  the  Hitt  Cases,  supra,  are  there 
found  facts  which  form  exceptions  to  the  general  rule  that  the 
failure  to  look  and  listen  for  approaching  trains  is  negligence 
per  se  and  should  be  so  declared  as  a  matter  of  law. 

The  exceptions  to  the  general  rule  usually  fall  within  the  fol- 
lowing classes  of  cases   (2  Wood  on  Railroads,   1523,   1525)  : 
(1)   Where  the   circumstances   were   such  that   it  would   have 
availed  nothing  in  preventing  the  injury  if  the  injured  party  had 
looked  and  listened.    This  exception  is  recognized  in  the  case  of 
Martin  r.  L.  R.  &  Ft.  S.  Ry.  Co.,  62  Ark.  156,  34  S,  W.  545, 
where  it  is  said  that  "it  is  only  when  it  appears  from  the  evi- 
dence that  he  might  have  seen  had  he  looked,  or  might  have 
heard  had  he  listened,  that  his  failure  to  look  and  listen  will  nec- 
essarily constitute  negligence."     (2)   Where  the  circumstances 
were  so  unusual  as  that  the  injured  party  could  not  reasonably 
have  expected  the  approach  of  a  train  at  the  time  he  went  upon 
the  track.     French  r.  Railroad  Co.,  116  Mass.  537:  McGhee  v. 
White,  66  Fed.  502,  13  C.  C.  A.  608;  Bonnell  z\  D.,  L.  &  W. 
R.  R.  Co.,  39  N.  J.  Law,  189.    (3)  Where  the  injured  person  was 
a  passenger  or  escort  going  to  or  alighting  from  a  train,  and 
hence  under  an  implied  invitation  and  assurance  by  the  company 
that  he  could  cross  the  track  in  safetv.    Railway  Co.  v,  Johnson, 
59  Ark.  122,  26  S.  W.  593 ;  St.  L.,  L  M.  &  S.  Ry.  Co.  v.  Tom- 
linson,  supra ;  Wheelock  v.  Boston,  etc.,  Ry.  Co.,  105  Mass.  203. 
(4)  Where  the  direct  act  of  some  agent  of  the  company  had  put 
the  person  off  his  guard  and  induced  him  to  cross  the  track 
without  precaution.    3  Elliott  on  Railroads,  §  1171 ;  2  Wood  on 
Railroads,  p.  1546;  Chicago  &  N.  W.  Rv.  Co.  v,  Prescott,  59 
Fed.  237,  8  C.  C.  A.  109,  23  L.  R.  A.  654 ;  Eddy  v,  Powell,  49 
Fed.  814,  1  C.  C.  A.  448 ;  Merrigan  r.  B.  &  A.  Rv.  Co.,  154 
Mass.  189,  28  N.  E.  149 ;  Directors,  etc.,  v.  Wales.  L.  R.  7  H. 
of  L.  12;  C.  C,  C.  &  St.  L.  Rv.  Co.  v.  Keelv,  138  Ind.  600,  37 
X.  E.  406;  Abbett  v,  C.  M.  &  St.  P.  Ry.  Co.,  30  Minn.  482,  16 
K.  W.  266.    The  facts  of  this  case  do  not  bring  it  within  either 
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of  the  exceptions  stated.     Deceased  did  not  ^o  upon  the  track 
by  invitation  of  the  company,  he  was  not  misled  by  any  act  of  the 
servants  of  the  company,  nor  were  the  circumstances  so  unusual 
that  he  could  not  have  reasonably  expected  another  train  to  pass 
the  crossing  at  that  time.     On  the  contrary,  the  uncontradicted 
proof  showed  that  trains  were  constantly  passing^  at  that  point. 
The  witnesses  for  plaintiff  testified  that  trains  passed  there  at  all 
hours  of  the  day  so  frequently  that  it  was  difficult  for  travelers 
to  find  an  opportunity  to  cross  the  tracks.    It  was  contended  by 
the  plaintiff  that  it  was  an  extraordinarily  dangerous  place   on 
that  account.    The  jury  were  justified  in  finding  that  as  soon  as 
the  train  on  the  main  track  passed  the  crossing,  deceased,  without 
looking  or  listening  for  another  train,  attempted  to  cross   the 
switch  track  and  was  struck  down.    If  he  did  this  he  was  guilty 
of  contributory  negligence,  and  there  can  be  no  recovery.    This 
brings  it  squarely  within  the  decision  of  this  court  in  Martin  z/. 
Railway  Co.,  supra,  holding  that  such  an  act  was  negligence. 

Learned  counsel  insists  that  deceased  might  have  been  lulled 
into  a  feeling  of  security  by  the  fact  that  a  flagman  was  usually 
stationed  at  the  crossing  to  warn  travelers  of  approaching  trains, 
and  that  under  those  circumstances  it  should  have  been  left  to 
the  jury  to  say  whether  or  not  ordinary  care  required  him  to 
use  his  senses  in  discovering  the  approach  of  the  train.  We 
do  not  think  so.  It  might  have  been  different  if  he  and  the 
flagman  had  been  standing  in  plain  view  of  each  other  so  that 
he  could  reasonably  expect  warning  from  the  latter  of  an  ap- 
proaching train.  He  could  then  have  assumed  that  no  train 
approached  because  no  warning  was  given.  But  such  is  not 
the  state  of  the  case.  He  and  the  flagman  were  not  in  view  of 
each  other,  and  he  was  not  misled  by  inaction  of  the  latter.  He 
was  about  to  occupy  a  position  fraught  with  unusual  danger, 
and  it  was  his  imperative  duty  to  make  use  of  his  senses  to  dis- 
cover the  peril  and  avoid  it.  Deceased  was  a  lad  of  unusual  de- 
gree of  intelligence  for  his  years,  and  the  court,  in  its  instruc- 
tions, treated  him  as  having  full  measure  of  discretion 
attributable  to  an  adult.  No  objection  to  the  instructions  were 
made  on  this  score,  and  appellant  acquiesced  in  this  treatment  of 
the  question  of  the  case  exercised  by  deceased.  No  instruction 
was  asked  that  the  jury  might  consider  his  age  in  determining 
the  degree  of  care  exercised  in  crossing  the  track.  We  are  there- 
fore not  at  liberty  to  discuss  the  propriety  of  such  an  instruction 
and  what  its  effect  might  have  been.  We  are  of  the  opinion  that 
the  case  was  fairly  submitted  to  the  jury  upon  the  issues  in- 
volved, and  that  the  evidence  was  sufficient  to  support  the  ver- 
dict. The  evidence  discloses  a  most  distressing  injury  but  the 
jury  have  said  by  their  verdict,  upon  proper  instructions,  either 
that  the  servants  of  the  company  were  guiltless  of  any  negligent 
act  or  that  the  deceased  was  guilty  of  negligence  which  caused 
or  contributed  to  the  injur>%  and  it  would  be  an  invasion  of 
the  province  of  the  jury  for  us  to  disturb  the  verdict. 

3.  The  court  refused  to  permit  appellant  to  ask  E.  O.  Manees 
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whether  or  not  the  crossing  was  dangerous,  and  refused  to  per- 
mit her  to  ask  Kilfoy,  the  flagman,  how  many  men  had  been 
killed  there  since  he  had  commenced  working  there.  This  is  as- 
signed as  error.  Neither  of  these  questions  were  proper.  Both 
of  these  witnesses,  as  well  as  others,  testified  in  detail  concern- 
ing the  crossing,  its  situation,  the  number  and  frequency  of  trains 
passing,  etc.  It  was  not  competent  for  the  former  to  state  his 
opinion  as  to  the  dangerous  character  of  the  crossing.  The  sub- 
ject did  not  call  for  expert  testimony,  but  was  one  from  which 
the  jur>^  were  properly  left  to  draw  their  own  conclusions.  Rail- 
way Co.  z\  Yarborough,  56  Ark.  612,  20  S.  W.  515.  Nor  was  it 
competent  to  show  how  many  persons  had  been  killed  at  the 
crossing.  The  injuries  sought  to  be  proved  by  the  witnesses 
may  have  been  caused  by  negligence  of  the  servants  of  the  com- 
pany or  by  the  negligence  of  the  persons  injured,  and  the  testi- 
mony did  not  tend  to  establish  the  dangerous  character  of  the 
situation. 
Judgment  affirmed. 


Ft.  Smith  Suburban  Ry.  Co.  et  ai,  v,  Mai^edon. 

(Supreme  Court  of  Arkansas,  April  7,  1906.) 

[95  S.  W.  Rep.  478.] 

Action — Misjoinder  of  Causes  of  Action. — ^Where  a  complainant  al- 
leged that  plaintiff  was  in  the  possession  of  certain  lands  as  tenant, 
and  that  defendant  railroad  company  acquired  a  riglit  of  way  over  the 
lands  without  plaintiff's  consent,  and  that  another  defendant,  unaer  a 
contract  with  the  railroad  for  the  coinstruction  of  the  road,  entered 
upon  the  land  and  destroyed  a  portion  of  plaintiff's  crop,  there  was 
no  misjoinder  of  causes  of  action,  as  the  action  was  not  brought  in 
part  for  damages  for  taking  a  right  of  way,  but  against  defendants  as 
joint  tort-feasors  for  the  destruction  of  the  crops. 

Eminent  Domain — Compensation — ^Parties  to  Be  Compensated — 
Lessees. — ^A  railroad  company,  on  receiving  a  deed  for  a  right  of  way, 
has  no  right  to  enter  upon  the  land  until  a  tenant  thereof  has  been 
compensated. 

Same — ^Torts — ^Joint  Tort-Feasors. — Where  a  railroad  company, 
after  obtaining  a  deed  to  a  right  of  way,  directed  the  one  who  had 
the  contract  for  constructing  the  road  to  enter  on  the  land  without 
compensation  having  been  made  to  a  tenant  thereof,  it  was  liable 
to  the  tenant  for  damages  to  his  crops,  etc.,  as  a  joint  tort-feasor. 

Same — Rights  of  Tenant— Damages.— Where  a  railroad  company 
obtained  a  deed  to  a  right  of  way  from  a  landowner,  and  filed  it  for 
record,  a  tenant  of  the  land  who  had  not  been  compensated  was 
entitled  to  damages,  though  he  planted  his  crops  on  the  right  of  way 
after  the  filing  of  the  deed. 

Damages — Consequences  Avoidable  by  Care  of  Person  Injured.* — 
Where  one  having  a  contract  for  the  construction  of  a  road  com- 
mitted  a  trespass  on  entering  on-  plaintiff's  lands  and  letting  down 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
person  wrongfully  injured  by  another  to  minimize  his  damages,  see 
foot-notes  appended  to  Ingraham  v,  Pullman  Co.  (Mass.).  19  R.  R. 
R.  739,  42  Am.  &  Eng.  R.  Gas.,  N.  S.,  739;  Southern  Ry.  Co.  v,  Cun- 
ningham (Ga.),  18  R.  R.  R.  374,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  374. 
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fences,  whereby  cattle  entered  and  destroyed  crops,  plaintiff  could 
recover  only  such  damages  as  he  could  not  have  averted  by  reason- 
able exertions. 

Appeal  from  Circuit  Court,  Sebastian  County,  Ft.  Smith  Dis- 
trict ;  Styles  T.  Rowe,  Judg:e. 

Action  by  Charles  E.  Maledon  against  the  Ft.  Smith  Suburban 
Railway  Company  and  others,  From  a  judgment  in  favor  of 
plaintiff,  defendants  appeal.    Affirmed. 

Oscar  L.  Miles,  for  appellants. 
Brizzolara  &  Fitshugh,  for  appellee. 

Battle,  J.  This  action  was  broug^ht  by  Charles  E.  Maledon 
against  the  Ft.  Smith  Suburban  Railway  Company  and  Archer- 
Foster  Construction  Company.  The  plaintiff,  after  allegfing^  that 
he  is  in  possession  of  certain  lands  as  tenant,  alleges  in  his  com- 
plaint : 

"That  the  Ft.  Smith  Suburban  Railway  Company  has  acquired 
a  rig-ht  of  way  over  and  across  said  land  without  the  consent 
of  this  plaintiff,  who  owned  a  growing  crop  thereupon  at  the 
time  of  the  acquisition  of  the  right  of  way  of  said  railway  from 
the  owner  thereof. 

"That  the  said  railroad  company  has  let  or  sublet  the  con- 
struction of  its  railroad  across  said  property  to  the  Archer- 
Foster  Construction  Company,  and  the  Archer-Foster  Construc- 
tion Company,  in  the  construction  of  the  said  Ft.  Smith  Suburban 
Railway  over  and  across  said  tract  of  land,  has  destroyed  a  crop 
of  cotton,  turnips,  cabbage  and  beans  belonging  to  the  plaintiff; 
that  part  of  said  crop  was  destroyed  by  reason  of  the  actual 
construction  of  the  road,  and  the  remainder  destroyed  by  the 
negligently  letting  down  and  keeping  down  of  the  fence, 
whereby  through  their  negligence  cattle  went  in  upon  and  de- 
stroyed the  same,  to  the  plaintiff's  damage  in  the  sum  of  $145.00. 

"Wherefore  plaintiff  prays  judgment  for  said  sum  of  $145.00 
and  for  his  costs,  and  all  other  proper  relief. 

"Hill  &  Brizzolara, 
"Attorneys  for  Plaintiff." 

The  Ft.  Smith  Suburban  Railway  Company,  after  denying 
the  material  allegations  in  plaintiff's  complaint,  by  way  of  de- 
fense, says: 

"The  Ft.  Smith  Suburban  Railway  for  further  answer  says 
that  it  acquired  a  right  of  way  over  and  across  the  land  set  out 
in  plaintiflF's  complaint  on  the  12th  of  January.  1903,  and  that 
at  that  time  neither  the  plaintiff,  Charles  E.  Maledon,  nor  any 
one  else,  had  planted  upon  said  right  of  way  upon  said  land 
any  crop  or  crops  of  whatsoever  nature. 

"And  the  defendant,  the  Ft.  Smith  Suburban  Railway  Com- 
pany, charges  that,  at  the  time  the  deed  conveying  said  right  of 
way  was  placed  upon  the  public  records  in  the  Ft.  Smith  district 
of  Sebastian  county,  neither  the  plaintiff,  Charles  E.  Maledon, 
nor  any  one  else,  had  planted  upon  said  right  of  way  any  crop 
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or  crops  of  whatsoever  nature ;  and  that  whatever  crop  or  crops 
were  planted  upon  said  right  of  way  during:  the  year  1903  were 
planted  there  with  the  full  knowledge  that  the  said  railway 
company  had  acquired  a  right  of  way  over  and  across  said  land, 
and  intended  to  construct  and  build  its  line  over  said  right  of 
way." 

And  the  Archer-Foster  Construction  Company,  after  denying 
the  material  allegations  in  the  complaint,  in  a  separate  answer 
says : 

"For  further  answer  herein,  this  defendant  says  that,  if  the 
plaintiff  was  damaged  in  any  manner  as  set  out  in  his  complaint, 
he  was  damaged  by  reason  of  his  own  contributory  negligence 
in  failing  to  take  proper  precautions  to  prevent  the  destruction 
of  the  said  crops.  That,  with  knowledge  of  the  right  of  way 
having  been  acquired  by  the  Ft.  Smith  Suburban  Railway  Com- 
pany through  and  across  said  land,  he  proceeded  to  plant  and 
cultivate  and  expend  time  and  labor  upon  crops  upon  the  right 
of  way  so  acquired,  after  being  informed  of  its  acquisition  by 
said  railway  company.  And  the  plaintiff  negligently  failed  and 
refused  to  take  proper  precautions  to  keep  the  cattle  out  of  his 
said  crops,  and  negligently  failed  and  refused  to  gather  said 
crops  at  a  time  when  he  had  an  opportunity  to  do  so.  to  the 
end  that  it  might  not  in  any  manner  be  destroyed  or  injured." 

On  the  16th  day  of  September,  1902,  plaintiff  leased  from 
Lena  Schuttheis  the  lands  mentioned  in  his  complaint  for  the 
year  1903,  for  the  sum  of  $70,  and  in  the  same  contract,  for  a 
different  consideration,  rented  the  same  land  for  the  remainder 
of  the  year  1902,  and,  during  the  fall  of  the  year  1902,  entered 
into  and  remained  in  actual  possession  during  the  term  of  the 
lease. 

On  the  24th  day  of  January,  1903,  plaintiff's  lessor  conveyed 
to  Ft.  Smith  Suburban  Railway  Company,  by  quitclaim  deed, 
a  right  of  way,  100  feet  wide,  over  and  across  the  land  leased 
by  her  to  plaintiff.  The  boundaries  of  the  right  of  way  were  in 
no  way  described  in  the  deed.  The  only  limitation  on  the  right 
of  way  was  that  the  road  should  not  be  built  within  50  feet  of 
the  improvements  on  the  land.  This  deed  was  filed  for  record 
on  the  3d  day  of  April,  1^03. 

"Early  in  April,  1903,  plaintiff  planted  about  nine  acres  of 
cotton,  and  thereafter,  in  season,  planted  crops  of  turnip*^,  cab- 
bages and  beans. 

"In  the  latter  part  of  October,  or  early  in  Xovember,  1903. 
the  defendant  Archer-Foster  Construction  Co.,  as  subcontractor, 
in  performance  of  its  contract  to  construct  a  portion  of  the  line 
of  defendant  Suburban  Railway  Company  without  right  of  entry 
as  against  plaintiff,  entered  these  premises,  constructed  the  de- 
fendant railway  company's  roadbed  thereon,  thereby  destroying 
a  portion  of  these  crops,  and  cut  and  left  down  the  fencing 
whereby  cattle  entered  and  destroyed  the  remainder." 

Evidence  was  adduced  tending  to  prove  that  the  value  of  the 
crop  was  $125  or  $130. 
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"The  evidence  as  to  the  trespass  is,  in  substance,  as  foUoAVS ; 

**Maledon,  the  plaintiff,  testified:  Archer  or  his  crew  came 
down  and  put  the  fence  down  after  I  forbid  them,  ran  their 
ditches  throug^h,  and  covered  up  my  stuff  on  the  right  of  way  ; 
left  the  fences  all  open.  He  came  down  there,  and  I  tried  to 
get  him  to  keep  up  the  fence.  I  never  did  let  them  go  in ;  came 
hi  unknown  to  me  while  I  was  off  at  work.  He  came  throug"h 
there  afterwards  while  I  was  away;  drove  his  men  down  there 
and  ran  the  outfit  through  my  field." 

Cross-Examination. 

"Don't  know  when  the  company  first  surveyed  its  right  of 
way  through  there.  Several  surveys  were  run.  They  ran  one 
pretty  near  every  day  or  two.  McCarty  made  a  survey  there 
about  the  1st  of  April,  1903;  had  not  planted  any  cott(Mi  at  the 
time  of  McCarty  survey,  was  breaking  up  though  not  certain 
at  the  time  he  ran  that  survey  where  they  were  going. 

"Q.  After  this  you  say  Mr.  Archer  left  the  fences  down  there 
and  let  the  stock  in.    Where  was  that  that  the  stock  first  got  in  ? 

"A.  That  was  right  after  breaking  this  fence  down  and  goin^ 
through,  but  what  day  I  could  not  say.  I  never  saw  them  put 
up  the  fence.  I  saw  the  place  where  the  cattle  got  through  and 
came  out.  I  ran  the  cattle  out  part  of  the  time  and  the  children 
part  of  the  time ;  did  not  keep  count  of  the  times.  I  built  up  the 
fence  on  the  right  of  way  to  keep  them  out.  They  cut  the  wire 
fence  on  both  sides  of  the  right  of  way  and  tfirew  it  up  from 
the  right  of  way  on  both  sides ;  middle  fence  and  outside  fence, 
Mr.  Archer  told  me  that  he  cut  it." 

Redirect  Examination. 

"I  put  the  fence  up  every  day  there  for  quite  a  while ;  had  my 
children  running  backwards  and  forwards  over  the  field  run- 
ning the  stock  out.  I  went  down  there  and  built  the  fence  up 
the  best  I  could,  and  when  they  came  along  they  would  throw  it 
down.  They  did  that  a  number  of  times.  There  was  one  string 
of  wire  fence  around  the  place  and  the  other  rail. 

"Mike  Donahoe  for  plaintiff  testified :  My  brother  went  around 
the  fence  several  times,  and  I  think  put  it  up  once  or  twice,  and 
Maledon  put  it  up,  and  the  children  put  it  up.  A  good  many 
stock  were  in  the  field;  saw  Maledon  and  his  children  drive 
them  out. 

"H.  J.  Archer,  president  of  defendant  Archer-Foster  Con- 
struction Company,  testified:  Work  of  construction  on  these 
premises  commenced  October  27,  1903.  I  went  in  there  against 
Maledon's  wish,  as  far  as  I  know,  as  I  never  consulted  him 
anything  about  it ;  don't  know  how  many  times  we  cut  the  wire 
across  the  right  of  way;  suppose  our  men  cut  it,  anyway  they 
had  orders  to.  Generally  cut  the  wire,  come  to  a  wire  fence 
and  cut  it  in  the  center  and  lay  it  off  on  each  side,  and  you  can 
bring  it  back  and  fasten  it  up  in  the  center;  supposed  to  do 
it  every  night;  paid  a  man  for  doing  it.  Don't  know  whether 
he  did  it  or  not,  only  have  his  word  for  it." 
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The  court,  over  the  objection  of  the  defendants,  instructed 
the  jury,  in  part,  as  follows:  "If  you  believe  that  the  plaintiff 
could  have  by  reasonable  exertion  averted  damages  caused  by 
the  wrongful  act  of  the  defendant,  then  it  was  his  duty  to  do 
so,  and,  if  you  believe  he  failed  in  performing  the  full  measure 
of  his  duty  in  regard  to  protecting  his  crops,  he  will  be  only 
entitled  to  recover  such  damages  as  was  not  the  result  of  his 
^^^liffence  or  omission.  The  plaintiff  can  charge  the  defendants 
only  for  such  damage  as,  by  reasonable  endeavor  and  expense, 
he  could  (not)  have  prevented;  and  will  be  entitled,  if  you 
believe  he  was  negligent  in  not  protecting  his  crops,  to  recover 
whatever  amount  of  damages  he  may  show  has  been  sustained, 
and  what  he  could  not  avert  by  reasonable  exertions." 

The  jury  returned  a  verdict  in  favor  of  plaintiff  for  $120,  for 
damages,  and  the  defendants  appealed. 

Appellants  contend  that  there  was  a  misjoinder  of  parties  and 
of  causes  in  this  action ;  that  appellee  seeks  to  recover  damages 
for  taking  the  right  of  way  out  of  the  leasehold  estate,  and  for 
the  negligence  of  the  employees  of  the  construction  company  in 
leaving  down  fences  and  permitting  cattle  by  reason  thereof  to 
destroy  the  crops  of  appellee;  that  the  construction  company 
could  not  be  held  for  the  taking  of  a  right  of  way  by  the  railway 
company,  nor  can  the  railway  company  be  held  liable  for  the 
negligent  acts  of  the  construction  company.  But  this  is  not 
true.  This  action  was  not  brought  for  damages  for  taking  a 
right  of  way  or  property  appropriated  for  public  use.  Appel- 
lants were  sued  as  tort-feasors  for  the  destruction  of  crops. 

Appellee  was  lessee  of  the  land  in  question,  and  in  possession 
under  his  lease  at  the  time  the  right  of  way  was  acquired. 
Appellants  had  no  right  to  enter  the  same  until  he  was  fully 
compensated,  or  consented ;  and,  having  no  such  right  itself,  the 
railway  company  could  confer  none  upon  the  construction  com- 
pany. In  employing  and  directing  the  construction  company  to 
enter  the  appellee's  field  and  commence  construction,  it  thereby 
authorized  and  procured  the  commission  of  the  trespasses,  and 
became  a  trespasser  and  liable  with  the  construction  company 
and  its  servants  as  a  joint  tort-feasor  for  damages  sustained. 
Railway  Co.  v.  Knott,  54  Ark.  424,  16  S.  W.  9;  Ullman  v. 
Hannibal  Railroad,  67  Mo.  118;  Carman  v.  S.  &  I.  R.  R.  Co., 
4  Ohio  St.  399;  3  Elliott  on  Railroads,  pp.  1590,  1594. 

Appellants  insist  that  appellee  was  guilty  of  contributory  neg- 
ligence in  planting  his  crops  after  the  railway  company  had  filed 
its  deed  for  right  of  way  for  record.  But  this  was  no  reason 
why  he  should  have  refrained  from  planting  and  cultivating  any 
part  of  his  farm.  He  was  entitled  to  the  possession  of  the  entire 
tract  of  land,  and  appellants  to  no  part  of  it.  Until  they  had 
acquired  the  right  to  possession  he  had  the  right  to  plant  such 
crops  in  such  parts  thereof  as  he  saw  fit,  and  no  one  had  any 
right  to  interfere  with  him  in  so  doing. 

It  is  urged  by  appellants  that  appellee  can  recover  only  such 
damages  to  his  crops  as  he  could  not  by  reasonable  exertions 


124         Vol21  RRR— Vol44Am&EngRCas,N  S 

Mystic  Mllliag^  Co.  v.  Chicago,  etc.,  Ry.  Co 

have  averted.  He  should  have  reasonably  exerted  himself  to 
lessen  his  damages.  The  measure  of  that  duty  is  such  care  and 
diligfence  as  a  man  of  ordinary  prudence  would  use  under  the 
circumstances.  "The  evidence  shows  that  efforts  were  made  by 
the  appellee  to  keep  the  cattle  from  destroying^  his  crops,  but 
without  success.  Whether  they  were  such  as  an  ordinary  care- 
ful and  prudent  man  would  have  made  under  the  like  circum- 
stances, or  whether  the  appellee  was  negligent  in  his  efforts  to 
save  his  crops  from  destruction,  was  properly  left  to  the  jury 
tc  determine."  Smith  z\  Chicago  Ry.,  38  Iowa,  518;  Downing^ 
V.  C.  R.  Ry.,  43  Iowa,  96;  1  Sutherland  on  Damages  (3d  Ed.) 
§  90,  and  cases  cited. 

Judgment  affirmed. 

Hill,  C.  J.,  being  disqualified,  did  not  participate. 


Mystic  Milling  Co.  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  et  aL 

(Supreme  Court  of  Iowa,  June  7,  1906.) 
[107  N.  W.  Rep.  943.] 

Mandamus — Showing  of  Default. — Mandamus  to  compel  a  railroad 
to  switch  cars  on  a  private  track  will  not  be  granted,  such  switch- 
ing having  been  resumed  before  the  fiHng  of  the  petition,  and  con- 
tinued ever  since;  a  showing  of  actual  default  in  performance  of  a 
duty  at  the  time  being  necessary. 

Same — Demand  and  Refusal. — ^Any  right  to  have  a  railroad  com- 
pany switch  cars  on  a  private  track  being  a  private  one,  a  demand 
and  refusal  is  necessary  before  mandamus  will  issue  to  compel  such 
switching. 

Damages — Duty  to  Limit  Effect.* — Where  a  railroad  company  re- 
fuses to  switch  cars  on  to  the  private  track  of  a  miller,  but  puts  them 
on  the  public  track,  the  miller,  even  if  the  act  of  the  company  is 
wrongful,  may  not  make  no  effort  to  move  the  conte»nts  of  the  cars 
to  his  mill  and  the  produce  of  his  mill  to  the  cars,  and  claim  loss 
of  profits  and  rent  of  the  mill  as  damages,  but  must  use  reasonable 
efforts  to  limit  the  effect  of  the  act,  by  moving  the  articles  to  and 
from  the  mill  and  the  cars  on  the  public  track. 

Appeal  from  District  Court,  Woodbury  County;  J.  F.  Ken- 
nedy, Judg^e. 

Action  of  mandamus  to  compel  the  defendant  railway  com- 
pany to  switch  cars  on  the  plaintiff's  private  tract  and  to  recover 
damages  for  a  failure  to  do  so.  There  was  a  trial  to  the  court, 
and  a  judgment  for  the  defendants.  The  plaintiff  appeals. 
Affirmed. 

W,  B.  Gantt,  for  appellant. 

Shull,  Farnszcorth  &  Sawmis  (JV.  H,  Farnszi'orth,  of  coun- 
sel), for' appellees. 

Sherwin,  J.    The  appellant  is  a  milling  corporation  operating 


♦See  preceding  case,  and  foot-note. 
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a  fi^ristmill  which  is  located  on  a  private  track  some  700  feet 
from  the  appellant's  main  line.  This  private  track  was  built 
b\  the  owners  of  the  mill  and  is  under  the  exclusive  control  of 
said  ow^ners  or  the  operators  of  the  mill.  It  has,  at  all  times, 
been  used  by  the  appellee  and  other  roads  for  switching  cars  to 
and  from  the  mill  as  the  necessities  of  the  appellant's  business 
required  and  under  its  direction.  For  a  number  of  years  before 
the  institution  of  this  suit,  the  Western  Car  Service  Association 
established  certain  rules  governing  the  detention  of  cars  by 
shippers,  and  providing  a  charge  of  $1  per  car  for  each  24 
hours  of  detention  by  the  shipper  after  48  hours  free  detention, 
and  further  providing  for  the  collection  of  said  charges,  and 
that  no  switching  would  be  done  on  private  tracks  when  the 
charges  were  refused.  The  rules  also  provided  that  in  such 
case  cars  would  be  placed  on  the  public  or  team  track  for  load- 
ing or  unloading.  On  December  2,  1903,  the  appellant  was  in 
arrears  for  detention  charges,  on  cars  held  by  it,  with  all  the 
railroads  using  the  private  track,  and  on  that  date  the  manager 
of  the  Car  Service  Association  wrote  appellant  calling  its  atten- 
tion to  the  charge,  and  stating  that  unless  they  were  adjusted 
on  or  before  December  5th  cars  consigned  to  the  Mystic  Milling 
Company  would  be  placed  on  the  public  delivery  tracks.  No 
adjustment  of  the  matter  was  made,  however,  and  on  the  8th  of 
December,  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, which  held  a  demurrage  claim  against  appellant,  discon- 
tinued switching  to  the  mill,  and  placed  all  cars  consigned 
thereto  on  its  public  or  team  track  about  four  blocks  from  the 
mill,  and  immediately  notified  appellant  thereof.  On  the  9th 
day  of  December,  the  appellant  made  written  demand  of  the 
company  to  resume  switching  on  their  private  track,  and  on  the 
next  day  served  notice  of  this  suit.  On  the  11th  of  December 
the  company  resumed  switching  to  the  mill  and  has  ever  since 
continued  the  service.  On  the  12th  of  December  the  petition 
herein  was  filed  asking  a  writ  of  mandamus  and  claiming 
$30,000  damages.  The  defendant  answered  alleging,  among 
other  defenses,  that  it  was  providing  the  service  required  by 
appellant  and  was  at  all  times  ready  and  willing  to  do  so,  pro- 
vided plaintiff  would  comply  with  the  rules  of  the  Car  Service 
Association.  The  appellant  argues  two  propositions  at  length 
which  we  do  not  think  it  necessary  to  determine  in  this  action. 
The  first  relates  to  the  right  of  the  defendant  company  to  estab- 
hsh  rules  governing  the  detention  of  cars  by  the  shipper,  and, 
the  second  to  the  right  of  appellant  to  compel  the  company  to 
switch  cars  on  to  and  over  its  private  track.  Both  are  questions 
of  so  much  importance  that  they  should  not  be  determined  unless 
determination  is  necessary  to  a  disposition  of  the  case.  There 
are  but  two  real  questions  before  us:  (1)  Should  a  writ  of 
mandamus  issue  under  the  showing  made?  and  (2)  should  there 
have  been  an  award  of  damages  for  failure  to  switch  cars  to 
and  from  the  appellant's  mill? 
When  the  petition  was  filed  and  when  the  case  was  heard. 
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the  appellee  was  giving  the  appellant  all  the  service   that  it  re- 
quired or  asked  that  the  appellee  be  commanded  to  perform  in 
the  future,  and  hence  there  was  no  occasion  for  issuing"  the  writ. 
Section  4341  of  the  Code  says  *'that  the  action  of  mandamus  is 
one  brought  to  obtain  an  order  commanding^  an  inferior  tribunal, 
board,  corporation  or  person  to  do  or  not  to  do  an    act,    the 
performance  or  omission  of  which  the  law  enjoins  as    a    duty 
resulting   from   an   office,   trust   or   station."     The  action    thus 
defined  is  broadened  by  section  4343,  and  it  is  under  the  latter 
section  that  the  writ  here  is  asked.     It  is  a  fundamental    rule 
that  a  mandamus  will  not  be  granted  in  anticipation  of  a   sup- 
posed omission  of  duty.     It  is  therefore,  incumbent  upon    the 
petitioner  to  show  that  the  defendant  is  actually  in  default  in 
the  performance  of  a  legal  duty  then  due,  and  no  threats  not  to 
perform  can  take  the  place  of  such  default.    Chance  v.  Temple, 
1  Iowa,  180;  Potts  v,  Tuttle,  79  Iowa,  253,  44  N.  W.  374;  Wood 
V,  Farmer,  69  Iowa,  538,  29  N.  W.  440;  Merrill  on  Mandamus, 
§§  221-223;  High's  Extraordinary  Legal  Remedies,  §§  12,   13; 
19  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  758,  and  cases  cited. 
The  right  involved  herein  is  also  a  private  one,  and,  in   such 
cases,  it  is  the  general  rule  that  there  must  be  a  demand  and  a 
refusal  before  the  writ  will  issue.     Cases  supra,  and  Scripture 
V.  Burns,  59  Iowa,  70,  12  N.  W.  760.     See,  also,  section  4346 
of  the  Code. 

While  the  appellant  claimed  a  large  sum  as  damages  for  the 
appellee's  failure  to  switch  cars  to  and  from  its  mill  during  the 
3  or  4  days  in  question,  it  failed  to  prove  any  which  are  re- 
coverable. During  the  time,  it  made  no  effort  to  get  its  product 
to  or  from  the  cars  on  the  public  or  team  track,  and  claimed 
loss  of  profits  and  rent  of  mill  as  the  measure  of  its  damage. 
Every  person  who  is  injured  by  the  wrongful  act  of  another 
must  use  reasonable  efforts  to  limit  the  effect  of  the  act.  Keirnan 
V.  Heaton,  69  Iowa,  136,  28  N.  W.  478;  Raridan  v.  Central 
Iowa  Ry.  Co.,  69  Iowa,  527,  29  N.  W.  599.  Little  v.  McGuire, 
43  Iowa,  447.  It  is  very  evident  that  appellant  might  have 
moved  grain  from  the  cars  on  the  public  track  to  its  mill,  and 
the  product  of  its  mill  to  the  cars,  at  a  trifling  expense  compared 
with  the  profits  on  its  business  during  the  time,  and,  such  being 
the  case,  it  had  no  legal  right  to  refuse  or  neglect  to  do  so 
and  then  demand  the  greater  sum.  The  cases  cited  by  the  ap- 
pellant in  support  of  its  claim  to  profits  are  not  in  point.  They 
are  Richmond  v.  Railway  Company,  40  Iowa,  264;  Gibson  v, 
Fischer,  68  Iowa,  29.  25  N.  W.  914 ;  Willis  v.  City  of  Perrv,  92 
Iowa,  297,  60  N.  W.  727,  26  L.  R.  A.  124;  Findlay  v,  Carson, 
97  Iowa,  537,  66  N.  W.  759. 

The  judgment  was  right,  and  it  is  affirmed. 

Affirmed. 
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Knott  et  al.  v.  Cape  Fear  &  X.  Ry.  Co. 

(Supreme   Court   of  North   Carolina,   Oct.   9,   1906.) 

[55  S.  E.  Rep.  150.] 

Railroads — Fires — ^Foul  Right  of  Way.* — 'Where  fire  escaped  from 
a  railroad  right  of  way  and  burned  plaintiff's  woods,  the  railroad's 
negligence  in  permitting  its  right  of  way  to  remain  covered  with 
inflammable  material  was  an  act  of  negligence,  sufficient  of  itself 
to  cause  the  damage  and  operate  as  a  proximate  cause  thereof;  the 
fire  having  immediately  spread  from  the  right  of  way  to  plaintiff's 
property  without  a4iy  intervening  efficient  or  independent  cause. 

Appeal — ^Admission  of  Evidence — Harmless  Error. — ^Where,  in  an 
action  for  damages  to  plaintiff's  land  by  fire  communicated  from  de- 
fendant's locomotive,  plaintiff  alleged  that  the  spark  arrester  on  the 
locomotive  was  defective,  but  also  charged  generally  that  the  fire 
was  caused  by  a  spark  emitted  from  the  locomotive  which  ignited 
the  combustible  material  negligently  permitted  to  remain  on  de- 
fendant's right  of  way,  which  fire  spread  thence  to  plaintiff's  standing 
timber,  which  was  destroyed,  and  the  proof  was  sufficient  to  show 
that  defendant's  negligence  in  permitting  its  right  of  way  to  remain 
in  a  foul  condition  was  the  proximate  cause  of  the  fire  being  com- 
municated to  plaintiffs  land,  the  admission  of  evidence  that  the 
spark  arrester  and  the  fire  box  of  defendant's  locomotive  which 
emitted  the  fire  were  defective  was  harmless. 

Railxoada — ^Pires — ^Evidence.t — In  an  action  for  loss  by  fire  set  out 
by  sparks  from  defendant's  locomotive  on  or  about  April  4,  1904, 
evidence  that  witnesses  had  seen  sparks  flowing  from  the  smoke- 
stack of  the  same  locomotive  between  February  and  April,  which 
set  fire  on  the  right  of  way  near  where  plaintiff's  timber  stood,  was 
admissible  as  bearing  on  the  actual  condition  of  the  locomotive  and 
to  show  that  it  was  defective. 

Appeal  from  Superior  Court,  Wake  County ;  Councill,  Judg;e. 

Action  by  J.  B.  Knott  and  others  against  the  Cape  Fear  & 
Northern  Railway  Company.  From  a  judgment  in  favor  of 
plaintiffs,  defendant  appeals.    Affirmed. 

The  plaintiff  alleged  that  he  owned  a  tract  of  land  through 
which  the  defendant's  railway  ran  and  that  defendant  permitted 
its  right  of  way  to  become  foul  with  leaves,  brush,  and  other 
combustible  material,  and  also  used  an  engine  without  a  proper 
spark  arrester  to  its  smokestack.  The  seventh  and  eighth  sec- 
tions of  the  complaint  read  as  follows:  "That  on  or  about  the 
4th  day  of  April,  1904,  the  said  combustible  matter,  then  and 
there  being  on  the  defendant's  said  right  of  way,  which  said 
combustible  matter  the  defendant  had  negligently  and  carelessly 
failed  to  remove,  was  set  on  fire  by  a  spark  emitted  from  one  of 
defendant's  engines,  and  the  fire  thereby  started  was  communi- 
cated to  the  lands  of  the  plaintiffs;  that  the  fire  communicated 

*See  foot-notes  appended  to  Atlantic  Coast  Line  R.  Co.  v.  Watkins 
OVa.),  18  R.  R.  R.  482,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  482;  foot-note 
appended  to  Sprague  v.  Atchison,  etc.,  Ry.  Co.  (Kan.),  15  R.  R.  R. 
471,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  471;  K'uickel  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  15  R.   R.  R.  453,  38  Am.  &  Eng.  R.  Cas.,  N.  S^  453. 

tSce  extensive  note,  19  R.  R.  R.  275,  42  Am.  &  Bng.  R.  Cas.,  N. 
S.,  275. 
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as  aforesaid  to  the  lands  of  the  plaintiffs  spread  through   the 
woods  upon  the  lands  and  burned  over  nearly   the  whole    of 
said  land;  that  the  land  so  burned  over  amounted  to  130  acres, 
to  the  ^reat  damage  of  the  plaintiffs."    The  material  allegfations 
of  the   complaint   were   denied   in   the   answer.     The   plaintiff 
introduced  testimony  tending;  to  establish  the  allegations  of  his 
complaint,  and  the  defendant's  proof  tended  to  show  the    con- 
trary.    The  plaintiff's  counsel  on  the  cross-examination  of   de- 
fendant's   witness    W.    J.    Angier    asked    him    the    following 
questions,   which   were  admitted   and   the   defendant  excepted : 
**When  the  steam  was  shut  off  and  the  train  was  rolling;  down- 
g:rade,  were  not  sparks  shaken  frequently  out  of  the  fire  box? 
Ans.  Yes;  but  when  they  fall  out  of  the  fire  box  they  fall  into 
the  ash  pan.    Q.  When  they  fall  out  of  the  ash  pan  where   do 
they  fall?    Ans.  I  do  not  know."     A  witness  for  the  plaintiffs, 
J.  W.  Adcock,  was  permitted  to  testify  that  sparks  could  be  seen 
coming;  from  the  eng;ine  in  question  every  nig;ht  between  Feb- 
ruary 15,  and  April  IS,  1904,  and  that  it  set  the  rig;ht  of  way 
"along;  there"  on  fire,  and  another  of  the  plaintiffs'  witnesses, 
D.  H.  Fuquay,  testified  that  he  had  taken  notice  of  the  eng;ine; 
that  "in  the  daytime  you  could  seldom  see  any  sparks  or  fire, 
but  occasionally  you  could  see  fire  at  nig;ht  flowing;  from  the 
smokestack  and  falling;  from  the  ash  pan."     All  of  this  testi- 
mony was  duly  objected  to  by  the  defendant.     The  defendant 
did  not  ask  for  any  special  instructions.    The  court  thus  charg^ed 
the  jury  upon  the  first  issue:    "The  neg;lig;ence  charg;ed  in  the 
complaint  is  that  the  defendant  permitted  its  right  of  way  to 
become  foul  by  the  accumulation  of  inflammable  matter  upon 
it,  and  that  its  eng;ine  was  not  equipped  with  the  proper  kind  of 
spark  arrester,  and  that  by  reason  of  the  condition  of  the  rig;ht 
of  way  and  eng;ine  a  spark  was  emitted   from  the  engine  of 
defendant.  No.  99,  and  came  in  contact  with  the  matter  on  the 
right  of  way,  and  in  this  matter  set  out  the  fire  that  burned 
plaintiff's  woods  and  land.     The  plaintiffs  having  alleged  that 
defendant  negligently   burned  their  property   and   pointed   out 
in  the  complaint  the  negligence  charged,  before  the  plaintiffs 
are  entitled  to  have  this  issue  answered  *Yes,'  they  must  satisfy 
you  by  the  greater  weight  of  evidence  that  the  defendant  so 
negligently  burned  their  property."     There  was  no  exception 
to  the  charge.     The  issues  with  the  answers  thereto  were  as 
follows:    "(1)  Was   plaintiffs'   property   burned   by   the  negli- 
gence of  the  defendant  as  alleged  in  the  complaint?    Ans.  Yes. 
(2)  What  damage,  if  any,   are  plaintiffs  entitled  to   recover? 
Ans.  $600."    Judgment  was  entered  upon  the  verdict,  and  the 
defendant  appealed. 

H.  fi.  N orris,  for  appellant. 

Graham  &  Deznn  and  Argo  &  Shaffer,  for  appellees. 

Walker,  J.  (after  stating  the  case).  The  contention  of  the 
defendant  based  upon  the  testimony  of  the  witness  W.  J.  An- 
gier,  which  was  admitted  by  the  court  over  defendant's  objec- 
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tion,  is  that  the  plaintiff  in  his  complaint  alleges  as  the  only  acts 
of  negligence  on  the  part  of  the  defendant  that  the  right  of  way 
was  foul  and  the  spark  arrester  attached  to  the  smokestack  was 
defective,  and,  there  being  no  allegation  in  regard  to  the  fire 
box,  any  evidence  as  to  a  defect  in  that  was  irrelevant  and 
prejudicial.  It  does  not  appear  to  us  after  a  careful  reading  of 
the  complaint,  and  giving  it  that  liberal  construction  with  a 
view  to  substantial  justice  between  the  parties  which  is  required 
by  the  law  (Revisal  of  1905,  §  495),  that  the  plaintiff  has  thus 
restricted  himself  to  proof  only  of  the  defect  in  the  spark 
arrester  and  the  bad  condition  of  the  right  of  way.  It  is  true 
he  alleges  that  the  spark  arrester  was  defective,  but  in  the  sev- 
enth section  of  the  complaint  he  states  generally  that  the  fire 
was  caused  by  a  spark  emitted  from  the  engine  which  ignited 
the  combustible  material  on  the  right  of  way,  and  thence  spread 
to  his  standing  timber,  which  was  destroyed.  But  can  it  make 
any  difference  in  the  legal  aspect  of  the  case  whether  the  spark 
or  live  coal  came  from  the  smokestack  or  the  fire  box,  even 
assuming  them  to  have  been  in  the  best  condition,  if  eventually 
it  fell  upon  the  foul  right  of  way  and  produced  the  conflagra- 
tion? We  think  not,  because  the  permitting  its  right  of  wav  to 
remain  in  a  dangerous  condition  was  an  act  of  negligence, 
sufficient  of  itself  to  cause  the  damage  and  necessarily  proxi- 
mate to  it,  if  the  fire  immediately  and  without  any  intervening, 
efficient,  and  independent  cause  spread  to  the  plaintiff's  woods. 
Aycock  V.  Railroad,  89  N.  C.  321 ;  Phillips  v.  Railroad,  138  N. 
C.  12,  50  S.  E.  462 ;  Railroad  v,  Kellogg,  94  U.  S.  469,  24  L. 
Ed.  256.  If  one  does  an  act  lawful  with  respect  to  the  com- 
plaining party,  and  does  it  in  a  proper  way,  the  ensuing  loss,  if 
there  is  any,  is  not  in  the  legal  sense  an  injury,  but  damnum 
absque  iniuria.  If  the  act  is  unlawful  or  is  done  in  an  unlawful 
manner,  it  is  an  actionable  wrong,  and,  of  course,  if  it  is  done 
negligently — or,  in  other  words,  if  in  doing  it  he  fails  to  exercise 
the  foresight  of  a  man  of  ordinary  prudence  and  by  reason 
thereof  does  not  see  that  some  damage  will  follow,  when  other- 
wise he  would  have  discovered  it — the  wrongdoer  is  liable  for 
the  damage  which  proximately  results.  Drum  v.  Miller,  135 
X.  C.  204,  47  S.  E.  421,  65  L.  R.  A.  890,  102  Am.  St.  Rep.  528; 
Jones  V.  Railroad,  55  S.  E.  147,  and  Hudson  v.  Railroad,  55  S. 
E.  103,  at  this  term.  The  quality  or  particular  character  of  the 
act  of  negligence  is  immaterial,  so  that  it  is  sufficient  to  produce 
the  injury.  The  judge,  after  reciting  substantially  the  allegation 
of  the  complaint,  charged  the  jury  in  this  case  that  before  they 
could  bring  in  a  verdict  for  the  plaintiff  they  must  find  that  the 
defendant  committed  the  very  acts  of  negligence  so  set  forth  by 
him;  that  is,  that  the  spark  arrester  was  defective  and  the  right 
of  way  foul  and  that  by  reason  of  the  defect  in  the  spark  ar- 
rester a  spark  was  emitted  from  the  engine  and  fell  on  the  right 
of  way  where  it  ignited  the  inflammable  material  there  lying, 
and  caused  the  destruction  of  the  plaintiffs'  property*     So  that 

21  R  R  R— 9 
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the  jury  must  have  found  that  the  spark  arrester  was  defective 
and  the  ri^ht  of  way  was  foul,  as  they  gave  the  plaintiff  their 
verdict.  By  the  charge  the  testimony  as  to  the  fire  box  and  ash 
pan  was  virtually  taken  from  the  jury.  There  were  two  acts  of 
carelessness  specified  by  the  plaintiff  in  one  part  of  his  com- 
plaint, namely,  having  a  defective  spark  arrester  and  keeping  a 
foul  right  of  way,  but  when  he  came  to  allege  in  another  part 
the  negligence  that  caused  the  injury  he  departed  from  this 
specific  allegation  and  charged  generally  that  the  spark  fell  from 
the  engine,  without  describing  the  particular  place  from  which 
it  was  emitted,  and  that  by  reason  thereof  the  fire  was  started 
on  the  right  of  way. 

In  no  view  of  the  matter  is   it  material  to  inquire   how    it 
happened  to  fall  from  the  engine,  so  that  it  lighted  on  the  rig'ht 
of  way,  which  was  in  bad  condition  and  caused  the  fire.     Simp- 
son V.  Lumber  Co.,  133  N.  C.  95,  45  S.  E.  469;  Troxler   v. 
Railroad,  74  N.  C.  377;  Wise  v.  Railroad,  85  Mo.  178.    It  does 
not  necessarily  require  two  acts  of  negligence  to  make  a  wrong-. 
The  jury  must  have  found,  as  we  have  already  said,  that  the 
right  of  way  was   foul,   for  there  was  no  allegation  that   the 
spark  fell  outside  of  it,  but  on  it,  and  if  tliey  followed  his  honor's 
charge,  and  it  must  be  assumed  that  they  did,  we  are  bound  to 
conclude  that  they  so  found,  as  the  foulness  of  the  right  of  way 
was  one  of  the  integral  elements  of  the  negligence  charged  in 
the   complaint,  and  they  were  clearly  instructed,  as  has  been 
shown,  that  unless  they  found  the  facts  to  be  as  therein  alleged 
they  should  return  a  verdict  for  the  defendant.     Having  found 
this  act  of  negligence,  it  was  sufficient  to  sustain  the  verdict, 
and  any  error  as  to  the  fire  box  and  ash  pan,  if  there  be  any, 
was,  of  course,  harmless. 

The  view  we  have  taken  is  fully  supported,  we  think,  by  the 
recent  decision  of  this  court  in  Williams  v.  Railroad,  140  N.  C. 
623,  53  S.  E.  448,  where  the  Chief  Justice,  with  great  clearness, 
summarizes  the  law  of  negligence  bearing  upon  cases  of  the 
class  to  which  this  belongs.  We  said  in  Simpson  v.  Lumber 
Co.,  supra:  "It  can  make  no  difference  with  respect  to  the 
plaintiff's  right  to  recover  whether  the  burning  [of  plaintiffs* 
timber]  was  caused  by  a  defective  engine  or  by  setting  on  fire 
combustible  material  carelessly  left  by  defendant  on  its  right  of 
way."  See,  also,  Craft  v.  Timber  Co.,  132  N.  C.  151,  43  S.  E. 
597,  in  which  the  question  of  the  liability  of  a  railroad  or  a 
logging-road  for  fires  started  on  its  right  of  way  by  its  engines 
is  considered.  The  decisions  in  other  jurisdictions  seem  to  be 
in  perfect  accord  with  our  own  on  this  question.  3  Wood  on 
Railways  (Ed.  1894)  §  329;  Baldwin,  Am.  Railroad  Law,  440; 
Railroad  v.  Salmon,  39  N.  J.  Law,  299,  23  Am.  Rep.  214;  Rail- 
road z\  Rogers,  62  111.  346 ;  Longabaugh  v.  Railroad,  9  Nev.  271 ; 
Salmon  v.  Railroad,  38  N.  J.  Law,  5,  20  Am,  Rep.  356.  In 
Baldwin,  Am.  R.  Law,  p.  441,  it  is  said:  "To  support  the  action 
iPa  these  cases  for  burning  property,  it  is  not  necessary  to  show 
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that  there  was  neg^li^ence  in  letting:  the  engfine  scatter  sparks. 
It  is  inevitable  that  some  sparks  should  escape.  The  actionable 
ne^li^ence  is  that,  notwithstanding;  this,  the  company  left  ma- 
terial on  its  premises  upon  which  such  sparks  would  naturally 
fall,  and  which  they  would  naturally  set  ablaze/*  A  typical 
case  upon  this  subject  is  that  of  Railroad  v.  Medley,  75  Va. 
499,  40  Am.  Rep.  734,  where  Staples,  J.,  says  for  the  court: 
"A  railway  company  may  be  supplied  with  the  best  engfines  and 
the  most  approved  apparatus  for  preventing;  the  emission  of 
sparks  and  operated  by  the  most  skillful  eng^ineers.  It  may 
do  all  that  skill  and  science  can  sug^g^est  in  the  managfement  of 
its  locomotives,  and  still  it  may  be  gfuilty  of  g^ross  negfligence  in 
allowing^  the  accumulation  of  dang^erous  combustible  matter 
along;  its  track,  easily  to  be  ig;nited  by  its  furnaces,  and  thence 
communicated  to  the  property  of  adjacent  proprietors.  Conced- 
ing; that  a  railroad  company  is  relieved  of  all  responsibility  for 
fires  unavoidably  caused  by  its  locomotives,  it  does  not  follow 
it  is  exempt  from  liability  for  such  as  are  the  result  of  its  neg;li- 
^ence  or  mismanag;ement.  The  removal  of  inflammable  matter 
from  the  line  of  the  railroad  track  is  quite  as  much  a  means 
of  preventing:  fires  to  adjoining;  lands  as  the  employment  of  the 
most  improved  and  best  constructed  machinery."  It  all  comes 
to  this:  That  whether  the  spark  arrester  or  the  fire  box  was 
defective  or  not,  if  a  spark  was  emitted  from  the  engine  and 
kindled  the  fire  on  defendant's  rig;ht  of  way  because  it  was  foul, 
it  is  liable  to  the  plaintiff  for  the  loss  of  his  timber  caused 
thereby,  and,  that  fact  having;  evidently  been  found  by  the  jury, 
all  evidence  as  to  the  defectiveness  of  the  fire  box  or  as  to  live 
coals  dropping;  therefrom,  and  even  that  as  to  the  spark  arrester, 
was  irrelevant  and  harmless. 

The  testimony  of  the  witnesses  Adcock  and  Fuquay  was 
clearly  competent,  and  there  can  be  no  doubt  that  it  was  rele- 
vant to  the  issue  being;  tried.  That  they  had  seen  the  same 
eng;ine  which  caused  the  fire  when  plaintiff's  timber  was  burned 
as  it  passed  and  repassed,  and  that  sparks  were  flowing;  from 
the  smokestack,  and  that  between  February  and  April,  as  stated 
by  one  of  the  witnesses,  "it  set  fire  on  the  rig;ht  of  way"  near 
where  the  timber  stood,  must  be  some  evidence  bearing;  upon 
the  actual  condition  of  the  eng;ine  and  showing;  that  it  was  de- 
fective in  some  way.  But  the  very  question  has  been  recently 
decided  by  this  court  and  such  evidence  held  to  be  relevant 
Johnson  z\  Railroad,  140  N.  C.  581,  S3  S.  E.  362.  It  is  there- 
fore useless  to  prosecute  the  inquiry  any  further.  The  case  of 
Ice  Co.  t'.' Railroad,  126  N.  C.  797,  36  S.  E.  279,  instead  of 
being;  an  authority  ag;ainst  the  admissibility  of  the  testimony, 
by  the  plainest  implication  decides  it  to  be  competent  and  rele- 
vant. But,  as  was  the  case  with  the  other  evidence  to  which 
the  defendant  objected,  the  questions  put  to  the  witnesses  Adcock 
and  Fuquay  were  immaterial,  and  the  answers  thereto  did  no 
harm,  as   it   made  no   difference   whether   the   eng;ine   was   de- 
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fective  or  not ;  the  bad  condition  of  the  rig^ht  of  way,  which  fact 
was  manifestly  found  by  the  jury,  bein^  fully  sufficient  to  sus- 
tain their  verdict. 

We  find  no  error  in  the  trial  of  this  case. 

No  error. 


Colorado  Springs  &  C.  C.  Dist.  Ry.  Co.  v.  Petit. 

(Supreme  Court  of  Colorado,  June  4,  1906.) 

[86  Pac.  Rep.  121.] 

Carriers — Injuries  to  Passengers — Negligence — Evidence. — Where, 
in  an  action  for  injuries  to  a  passenger  by  stepping  into  a  hole  dugr 
by  the  side  of  the  street  railway  track  for  a  trolley  pole  while  he  was 
transferriing  at  night  from  one  car  to  another,  evidence  that  defend- 
ant's railway  was  operated  by  electricity,  and  that  the  hole  was  close 
to  defendant's  track  and  was  dug  for  a  trolley  pole,  was  sufficient  to 
justify  the  conclusion  that  defendant  dug  the  hole,  in  the  absence 
of  evidence  in  the  contrary. 

Same.— <Where  a  passenger  was  injured  by  stepping  into  a  hole 
dug  by  the  side  of  an  electric  railway  track  for  a  trolley  pole  the 
day  before  the  accident,  which  happened  at  2  o'clock  the  next  morn- 
ing, and  the  railway  company  knew  that  the  place  where  the  hole 
was  dug  would  be  traveled  by  its  passengers  during  the  night  in 
transferring  from  one  car  to  another,  it  was  negligent  in  not  using 
reasonable  care .  to  guard  against  the  danger  of  the  hole  before 
nightfall. 

Same  —  Relation  of  Carrier — Passenger  —  Continuance.* — Where 
plaintiff,  a  passenger  on  the  street  car,  was  compelled  to  alight  in 
order  to  transfer  from  one  car  to  another  over  a  place  where  the 
track  was  being  repaired,  the  relation  of  carrier  and  passenger  con- 
tinued to  exist  while  plaintiff  was  passing  from  one  car  to  another, 
so  as  to  require  defendant  to  exercise  responsible  care  to  have  the 
way  in  a  responsibly  safe  condition. 

Same — ^Injuries  to  Passengers — Res  Ipsa  Loquitur.t — ^Where  a 
street  car  passenger  was  injured  at  night  by  stepping  ihto  an  un- 

♦For  the  authorities  in  this  series  on  the  question,  who  are,  and  are 
not,  passengers,  see  foot-notes  appended  to  Conroy  v.  Boston  Elev. 
Ry.  Co.  (Mass.),  19  R.  R.  R.  384,  42  Am.  &  Bng.  R.  Cas.,  N.^S.,  384; 
foot-notes  appended  to  Chicago,  etc.,  R.  Co.  v.  Troyee  (Neb.),  19 
R.  R.  R.  350,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  350;  foot-notes  appended 
to  Robertson  v.  Boston  &  N.  St.  Ry.  Co.  (Mass.),  19  R.  R.  R.  123, 
42  Am.  &  Eng.  R.  Cas.,  N.  S.,  123;  Chicago  Union  Traction  Co.  v. 
O'Brien  (111.),  19  R.  R.  R.  9-5,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  95;  Mc- 
Donald V.  Central  R.  Co.  (N.  J.),  19  R,  R.  R.  58,  42  Am.  &  Eng.  R. 
Cas.,  N.  S.,  58;  foot-notes  appended  to  Chicago  &  A.  R.  Co.  v. 
Walker  (111.),  18  R.  R.  R.  596,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  596 r 
Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.),  18  R  R.  R.  531,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  531. 

fFor  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  that  a  passenger  is  in- 
jured, see  foot-notes  appended  to  Graf  v.  West  Jersey  &  S.  R.  Co. 
(N.  J.),  19  R.  R.  R.  796,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  796;  foot-notes 
to  Kansas  City,  etc.,  R.  Co.  v.  Nichols  (Miss.),  19  R.  R.  R.  330,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  330;  Firebaugh  v.  Seattle  Elec.  Co. 
(Wash.),  19  R.  R.  R.  107,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  107;  Omaha 
St.  Ry.  Co.  V,  Boesen  (Neb.),  19  R.  R.  R.  100,  42  Am.  &  Eng.  R.  Cas., 
N.  S.,  100;  Louisville  &  N.  R.  Co.  v.  Board  (Ky.),  19  R.  R.  R.  51, 
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protected  trolley  pole  hole  as  he  was  transferring  from  one  car  to 
another,  made  necessary  by  repairs  being  made  in  the  track,  proof 
of  such  facts  established  a  prima  facie  case  of  negligence  against  de- 
fendants. 

Damages — Excessiveness — ^Personal  Injuries. — Plain tiflF  was  injured 
by  stepping  into  an  unprotected  trolley  pole  hole.  He  sustained  a 
severe  injury  to  the  knee  joint;  the  upper  and  front  portion  of  the 
ligaments  thereof  being  torn  loose,  and  the  muscles  being  seriously 
sprained.  Plaintiff  in  consequence  was  confined  in  bed  for  a  week, 
suffered  great  pain  for  two  weeks,  and  some  pain  thereafter.  He 
went  on  crutches  for  60  days;  was  unable  to  work  for  83  days,  and 
to  some  extent  his  injuries  were  permanent.  He  also  paid  for 
surgeon's  services  $25.  Held  that  a  verdict  for  $1,000  was  not  ex- 
cessive. 

Same — Pain  and  Suffering. — In  an  action  for  personal  injuries,  an 
instruction  authorizing  the  jury  to  consider  the  pain  suffered  by 
plaintiflF  as  a  consequence  of  injury  in  estimating  the  damages  sus- 
tained was  proper. 

Appeal  from  District  Court,  Teller  County;  Wm.  P.  Leeds, 
Jud^e. 

Action  by  N.  S.  Petit  against  the  Colorado  Sprinja^s  &  Cripple 
Creek  District  Railway  Company.  From  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

P.  H.  Holme,  £.  E,  Whitted,  and  Lunt,  Brooks  &  IVilicox, 
for  appellant. 
Temple  &  Crump  and  Wells  &  Chiles,  for  appellee. 

GuNTER,  T.  Action  to  recover  damages  for  personal  injuries, 
verdict  and  judgment  for  plaintiff,  defendant  appeals.  The 
evidence,  sufficient  for  the  jury,  tended  to  show  the  following 
facts:  Defendant  was  operating  an  electric  railway  between 
Cripple  Creek  and  Victor,  this  state.  Plaintiff  was  a  passenger 
for  hire  thereon.  Defendant  had  been  repairing  a  section  of 
this  road  between  said  points,  and  temporarily  this  section,  to 
the  extent  of  about  250  feet,  was  not  in  use.  When  the  car  in 
which  plaintiff  was  riding  reached,  on  its  way  to  Cripple  Creek, 
this  section  of  the  road,  the  passengers  were  instructed  to  change 
cars.  This  was  done  by  walking  over  the  section  under  repair 
and  taking  another  car.  Plaintiff  in  making  the  change  left 
his  car  and  started  along  the  railway  toward  the  Cripple  Creek 
car.  The  hour  was  dark  and  the  way  dimly  lighted.  Plaintiff 
walked  the  ties  for  some  distance,  but,  the  traveling  there  being 
unsafe  because  of  the  absence  of  ballast  and  the  ties  being  ele- 
vated above  the  ground,  he  abandoned  the  ties  and  took  the 
ground  immediately  outside  the  rail.  When  about  100  feet  from 
the  Cripple  Creek  car  he  stepped  into  an  open  hole  made  for  a 
trolley  pole   and   sustained   serious   injuries   at  the   knee   joint. 

42  Am.  &  Eng.  R.  Cas.,  N.  S.,  51;  Paul  v.  Salt  Lake  City  R.  Co. 
(Utah),  19  R.  R.  R.  45,  42  Am,  &  Eng.  R.  Cas.,  N.  S.,  45;  foot-notes 
appended  to  Williams  v.  Spokane,  etc.,  Ry.  Co.  (Wash.),  18  R.  R.  R. 
278,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  278;  foot-notes  appended  to 
Tiborsky  v.  Chicapro,  etc.,  Ry.  Co.  (Wis.),  18  R.  R.  R.  131,  41  Am.  & 
Eng.  R.  Cas.,  N.  S.,  131.     • 
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As  stated,  he  had  a  verdict  and  jud^ient  for  damages  so   sus- 
tained. 

1.  It  is  said  there  was  an  absence  of  proof  that  defendant 
was  negligent,  in  this ;  there  was  no  evidence  that  defendant  du^^ 
the  hole  into  which  plaintiff  stepped  or  tliat  the  hole  had  existed 
a  sufficient  time  to  charge  defendant  with  notice  of  its  presence. 
There  was  evidence  that  the  defendant's  railway  was  electric. 
There  was  evidence  that  the  hole  was  close  to  defendant's  track, 
and  dug  for  a  trolley  pole.    We  think  such  evidence,  in  the  ab- 
sence  of   explanation,    justified   the   conclusion    that   defendant 
dug  the  hole.    Further,  the  accident  was  about  2  in  the  morning. 
The  hole  must  have  been  dug  not  later  than  the  preceding  day, 
and   was   uncovered   when   the   accident   occurred.      Defendant 
knew  that  the  way  would  be  traveled  by  its  passengers  in  the 
darkness  of  the  following  night.    It  was  guilty  of  negligence  in 
not  using  reasonable  care  to  see  that  the  way  was  reasonably 
safe  before  the  night  came  on.     If  it  had  exercised  due  care,  it 
would  have  discovered  the  presence  of  the  hole  and  would  have 
rendered  it  safe.    Defendant,  therefore,  was  charged  with  notice 
of  the  defective  condition  of  the  way.     Further,  the  relation  of 
carrier  and  passenger  existed  between  plaintiff  and  defendant 
when  he  was  passing  from  one  car  to  the  other,  and  it  was  the 
duty  of  defendant  to  use  reasonable  care  to  have  the  way  over 
which   plaintiff   was    to   pass    in   a   reasonably   safe   condition. 
Chicago  &  A.  R.  R.  Co.  v.  Winters,  175  111.  293,  51  N.  E.  901 ; 
St.  Louis  S.  W.  R.  Co.  v,  Griffith,  12  Tex.  Civ.  App.  631,  35 
S.  W.  741 ;  Baltimore  &  Ohio  R.  R.  Co.  v.  State,  60  Md.  449, 
463.    As  the  relation  of  carrier  and  passenger  existed  while  the 
plaintiff  was  passing  over  this  way  and  as  the  way  was  in  an 
unsafe  condition,  and  from  such  condition  the  accident  resulted, 

a  prima  facie  case  of  negligence  was  made  out  against  defend- 
ant, and  the  burden  was  then  upon  it  to  show  the  absence  of 
negligence  in  the  unsafe  condition  of  the  way.  Denver  Cons. 
Tramway  Co.  v.  Rush,  19  Colo.  App.  70,  73  Pac.  664,  and  au- 
thorities there  cited.  There  was  no  evidence  to  overcome  this 
prima  facie  case. 

2.  It  is  contended  that  plaintiff  was  guilty  of  such  contributory 
regligence  as  to  bar  a  recovery.  It  would  serve  no  useful  pur- 
pose to  go  into  the  details  of  the  evidence  on  this  point.  It 
must  suffice  to  say  that  under  the  evidence  the  question  of 
contributory  negligence  was  one  of  fact  for  the  jury,  and  they 
resolved  it  for  plaintiff. 

3.  It  is  said  the  award  was  excessive.  This  was  in  the 
amount  of  $1,000.  A  severe  injury  was  done  to  the  knee  joint; 
the  upper  and  front  portion  of  the  ligaments  thereof  being  torn 
loose,  and  the  muscles  in  that  region  seriously  sprained.  In 
consequence  plaintiff  was  confined  to  his  bed  for  one  week,  suf- 
fered great  pain  for  about  two  weeks,  and  has  suffered  more  or 
less  pain  since,  and  it  is  uncertain  how  long  at  times  he  will 
suffer  pain  from  this  injury.  Plaintiff  went  upon  crutches  for 
6C  days,  was  unable  to  work  for  83  days,  and  to  some  extent 
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his  injuries  are  permanent.  Plaintiff  has  paid  the  surgeon  ui 
charge  of  his  case  $25.  "It  is  exclusively  the  province  of  the 
jury-  to  estimate  and  assess  the  damages ;  and  the  amount  to  be 
allowed  in  such  cases  as  this  rests  largely  in  their  sound  dis- 
cretion. They  are  to  take  into  consideration  all  the  direct  con- 
sequences of  the  injury  received,  such  as  bodily  pain  suffered, 
the  loss  of  time,  and  pecuniary  expenses  occasioned  thereby,  and 
the  permanent  injuries,  if  any,  resulting  therefrom."  Wall  et  aL 
V.  Livezay,  6  Colo.  465,  474.  We  are  not  justified  in  disturbing 
the  verdict  of  the  jury  on  this  point. 

4.  No  error  was  committed  by  the  court  in  charging  that  the 
jur>'  should  take  into  consideration  the  pain  suffered  as  a  con- 
sequence of  the  injur\'  in  estimating  the  damages  sustained 
therefrom.  Wall  v.  Livezay,  supra.  The  record  is  free  from 
reversible  error. 

Judgment  affirmed. 

Affirmed. 

The  Chief  Justice  and  Maxwell,  J.,  concur. 


Tucker  v.  Southern  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  Aug.  16,  1906.) 

[55   S.   E.   Rep.   154.] 

Appeal — Exceptions — Sufficiency. — ^An  exception  setting  forth 
merely  an  extract  from  the  charge,  without  specifying  the  error,  is 
insufficient. 

Same — Harmless  Error^ — Though  asn  instruction  as  to  the  measure 
of  damages  is  erroneous,  the  error  is  harmless  where  the  jury  find 
for  defendant. 

Damages — ^Punitive  Damages.* — ^Ati  instruction  that  to  warrant 
punitive  damages,  in  an  action  for  personal  injuries  for  failure  to 
transport  a  passenger,  there  must  be  willfulness,  wantonness,  reck- 
lessness, and  an  utter  disregard  of  the  rights  of  others,  is  not  erro- 
neous. 

Appeal  from  Common  Pleas  Circuit  Court  of  Charleston 
County ;  Memminger,  Jud^e. 

Action  by  Robert  P.  Tucker  against  the  Southern  Railway 
Company.  Jud^ient  for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

♦See  foot-notes  appended  to  Southern  Ry.  Co.  v.  Hawkins  (Ky.), 
20  R,  R.  R.  21,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  21;  Little  Rock,  etc., 
Co.  V,  Winn  (Ark.),  19  R.  R.  R.  349,  42  Am.  &  Bng.  R.  Cas.,  N.  S., 
349;  Ammons  v.  Southern  Ry.  Co.  (N.  Car.),  19  R.  R.  R.  724,  42  Am. 
&  Eng.  R.  Cas.,  N.  S.,  724;  Seaboard  Air  Line  Ry.  v.  O'Quin  (Ga.), 
19  R.  R.  R.  103,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  103;  foot-note  ap- 
pended to  Richardson  v.  Atlantic  Coast  Line  R.  R.  (S.  Car.),  18  R. 
R.  R.  349,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  349;  foot-note  appended  to 
Lexington  Ry.  Co.  v.  O'Brien  (Ky.),  18  R,  R.  R.  67,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  wr. 
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The  following:  are  plaintiff's  exceptions: 

"First  exception.  Upon  the  plaintiff  being  asked  on  direct 
examination  the  following  question,  the  presiding  judge  erred  in 
ruling  and  holding:  *But  I  do  hold  that  the  plaintiff  cannot  g"0 
and  prove  the  value  of  those  business  engagements.'  'Q.  What 
was  the  effect  of  that  delay  in  reaching  Gainesville  upon  your 
business  engagements  that  you  had  in  Gainesville  that  after- 
noon?' Objected  to  as  incompetent,  as  what  went  on  after  his 
arrival  at  destination  is  not  the  proximate  and  natural  conse- 
quence of  the  delay,  and  cannot  be  estimated  by  the  jury  in 
considering  damages  in  this  case.  The  Court :  *As  I  understand, 
the  object  of  the  testimony  is  not  to  prove  any  remote  or 
speculative  damages,  or  loss,  that  may  have  arisen  by  reason 
of  the  failure  to  meet  these  engagements,  but  simply  to  establish 
the  allegation  of  the  complaint.  But  I  do  hold  that  plaintiff 
cannot  go  on  and  prove  the  value  of  those  business  engag'e- 
ments.' 

"Second  exception.  The  presiding  judge  erred  in  ruling  and 
holding,  as  follows,  during  the  direct  examination  of  the  plain- 
tiff, Robert  P.  Tucker:  *Q.  What  were  your  hotel  bills?  A. 
They  were  nominal,  about  $3  a  day.  Objected  to  and  motion  to 
strike  out  by  counsel  for  defense,  except  as  it  may  refer  to 
hotel  bills  in  transit,  in  the  ground  that  such  damages  are  re- 
mote and  speculative,  and  not  the  natural  and  proximate  results 
of  the  contract  of  carriage.  The  Court:  That  objection  should 
be  sustained.  That  is  my  understanding  of  the  law,  that  hotel 
bills  should  be  confined  to  loss  which  occurred  in  transit.' 

"Third  exception.  The  presiding  judge  erred  in  refusing  to 
charge  the  ninth  request  of  the  plaintiff  in  the  words  as  prayed, 
to  wit:  '(9)  The  jury  is  further  instructed  that  a  railway  com- 
pany is  liable  in  compensatory  damages  for  a  breach  of  its 
contract  of  carriage  made  with  a  passenger,  for  any  loss  directly 
resulting  to  the  passenger,  such  as  the  value  of  the  time  thereby 
lost  to  the  passenger  and  expenses  necessarily  incurred  thereby.' 
And  in  modifying  the  same  by  adding  thereto  the  words:  'Up 
to  his  arrival  at  the  destination,  or  which  could  have  been  rea- 
sonably anticipated  by  the  parties  when  the  contract  was  entered 
into.' 

"Fourth  exception.  The  presiding  judge  erred  in  charging 
the  jury  the  fourth  request  of  the  defendant,  as  modified  by  him, 
as  follows:  'That  if  the  jury  find  from  the  evidence  that  the 
defendant  company  was  negligent  in  not  transporting  the  plain- 
tiff to  destination  with  promptness,  under  the  pleadings  in  this 
case,  and  under  the  charge  of  negligence,  they  can  onlv  find  for 
the  plaintiff  such  compensatory  damages  which  may  fairly  and 
reasonably  be  considered  as  naturally  arising  from  the  violation 
of  their  duty  to  carry  the  plaintiff  according  to  the  usual  course 
of  things,  and  not  damages  which  arise  from  circumstances  pe- 
culiar to  this  case,  unless  they  find  willful  and  wanton  negligence, 
as  elsewhere  explained." 

"Fifth  exception.    The  presiding  judge  erred  in  charging  de- 
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fendant's  fifth  request,  as  follows:  'That  if  the  jury  find  from 
the  evidence  that  the  defendant  company  is  liable  for  damai^es 
under  the  charg:e  of  neg^lig^ence,  they  cannot  find  damages  a^inst 
the  defendant  to  compensate  him  for  the  breaking^  of  his  business 
engfa^ements,  if  any,  nor  for  the  delay  in  his  business  after  his 
arrival  at  destination ;  but  plaintiff  would  be  entitled  to  be  com- 
pensated for  any  expenses  incurred  reasonably  during^  the  time 
of  his  delay  before  arrival  at  destination,  in  case  the  jury  find 
that  such  delay  occurred  throujs^h  the  negfligfence  of  the  de- 
fendant.' 

"Sixth  exception.  The  presiding  jud^e  erred  in  charg^n^  the 
jury  as  follows:  'A  common  carrier  owes  a  duty  to  the  public, 
and  the  ne^li^ent  violation  of  that  duty  is  such  an  act  as  will 
imply  damages.  But  in  such  a  case,  unless  there  is  proof  of 
some  substantial  damage,  you  can  only  ^ive  nominal  damages; 
that  is,  a  trifling  sum,  and  awarded  where  a  breach  of  duty  or 
an  infraction  of  the  plaintiff's  rig^ht  is  shown,  but  no  serious 
loss  is  proved  to  have  been  sustained,  g^iven  by  a  jury,  not  to 
compensate  for  the  wrongf,  but  to  maintain  the  ri^ht,  because 
for  every  violation,  invasion,  or  infring^ement  of  a  legal  rig^ht 
the  law  implies  damage.' 

"Seventh  exception.  The  presiding  judge  erred  in  charging 
the  jur>'  as  follows:  *When  substantial  damage  is  not  shown,  it 
implies  the  smallest  amount  of  damages;  but  still  an  amount 
sufficient  for  the  maintenance  of  the  action.' 

"Eighth  exception.  Presiding  judge  erred  in  charging  the 
jury  as  follows:  *So,  in  this  case,  if  you  come  to  the  conclusion 
that  defendant  is  liable,  you  are  not  to  consider  any  damages 
you  might  think  the  plaintiff  sustained  by  missing  any  engage- 
ment, because  that  was  ruled  out;  unless  you  find  willful,  wan- 
ton, and  reckless  conduct  on  the  part  of  the  defendant,  in  which 
case  you  might  consider  it,  if  it  has  been  proved  as  an  element 
of  the  mental  suffering  of  the  plaintiff,  if  any  has  been  proved, 
on  the  line  of  punitive  damages.' 

"Ninth  exception.  The  presiding  judge  erred  in  charging  the 
jury  as  follows:  *If  you  come  to  the  conclusion  the  defendant 
is  liable,  you  consider  first  what  damages  to  give  him,  and  then 
you  say :  Is  there  any  proof  of  any  substantial  damages,  any  ex- 
pense, or  direct  loss  he  has  been  put  to  by  the  delay  in  his 
transportation  up  to  the  time  of  his  arrival  ^t  his  destination, 
from  the  facts  of  the  case?  If  so,  you  can  give  that;  but,  if 
there  are  no  facts  to  show  any  actual  damages  suffered,  then 
you  can  give  only  nominal  damages.' 

"Tenth  exception.  The  presiding  judge  erred  in  charging  the 
jury  as  follows:  'There  must  be  willfulness,  wantonness,  reck- 
lessness, and  utter  disregard  of  the  rights  of  the  other  person 
before  the  party  that  inflicted  the  injuries  can  suffer  damages 
at  the  hands  of  a  jury  by  way  of  punishment,  to  deter  him  and 
others  in  the  future.' 


y  yy 


Bryan  &  Bryan,  for  appellant. 

B.  L.  Abncy  dinA.  Joseph  W.  BarmvcU,  for  respondent. 
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Gary,  A.  J.    This  is  an  action  to  recover  damag^es,  alleged  to 
have  been  sustained  by  the  plaintiff,  through  the  neg-ligfence  and 
intentional  wron^  of  the  defendant,  in  failing  to  carry  him  to 
his  destination,  in  accordance  with  its  published  schedules.     The 
complaint  alleges  that  on  the  15th  of  Februar>',  1904,  the  plain- 
tiff, having  important  business  in  the  city  of  Gainesville,   Ga., 
made  a  business  engagement  therefor,  on  the  16th  of  said  month, 
at  3  o'clock  p.  m.,  relying  upon  a  contract  with  the  defendant  to 
transport  him  from  Charleston  to  Gainesville,  according"  to  the 
published  schedules  of  the  defendant.     That,  before  purchasing 
his  ticket,  he  inquired  of  defendant's  agent  whether  said  sched- 
ules were  correct,  and  was  informed  that  they  were  then  of  force. 
That,  according  to  the  published  schedule,  train  No.  15    would 
leave  Charleston  at  3 :20  a.  m.  daily,  and  passing  through  Colum- 
bia,  Spartanburg,   and   Greenville,   would  arrive  at  Atlanta   at 
3:15  p.  m.,  and  at  Gainesville  at  2:43  p.  m.    That  the  defendant, 
well  knowing  the  plaintiff's  business  engagements  and  their  im- 
portance, negligently  and  willfully  failed  and  refused  to   carry 
him  to  his  destination  promptly,  and  according  to  the  published 
schedules,  whereby  he  was  delayed  in  reaching  Gainesville  until 
the  night  of  the   16th  of  February;  his  business  engagements 
were  broken ;  he  was  delayed  in  his  business  three  days  and  lost 
three  days  from  his  business ;  and  was  put  to  the  further  expense 
of  hotel  bills — to  his  damage  in  the  aggregate  of  $2,000.     The 
defendant  denied  all  the  allegations  of  the  complaint.    The  jury 
rendered  a  verdict  in  favor  of  the  defendant,  and  the  plaintiff 
appealed  upon  exceptions  which  will  be  set  out  in  the  report  of 
the  case. 

1.  Several  of  the  exceptions  are  obnoxious  to  the  objection 
that  they  merely  contain  excerpts  from  the  charge,  without  speci- 
fying the  particulars  in  which  they  are  erroneous.  But,  waiving 
this  objection,  none  of  the  exceptions  can  be  sustained. 

2.  The  first  nine  exceptions  relate  to  the  measure  of  damages, 
and,  conceding  that  his  honor,  the  presiding  judge,  erred  in  his 
statement  of  the  rule,  nevertheless  such  error  was  not  prejudi- 
cial. The  verdict,  being  in  favor  of  the  defendant,  shows  that  the 
jury  found  as  a  fact  that  the  defendant  was  not  guilty  of  negli- 
gence or  intentional  wrong,  because  there  was,  not  only  undis- 
puted testimony  of  the  fact  that  the  plaintiff  suffered  damage, 
but,  under  the  charge  of  the  presiding  judge,  the  jury  would 
have  been  compelled  to  render  a  verdict  in  favor  of  the  plaintiff, 
at  least  for  nominal  damages,  if  they  had  found  that  there  was 
either  negligence  or  willfulness.  When  the  plaintiff  was  on  the 
stand,  he  was  asked:  "Q.  What  is  the  value  of  your  time  as  a 
business  man,  independent  of  profits — value  day  by  day?  A.  If 
I  had  to  put  value  on  it,  I  would  say  $50  a  day.  Q.  What  were 
your  hotel  bills?  A.  They  were  nominal — about  $3  a  day."  The 
hotel  bills  were,  however,  only  allowed  to  be  introduced  in  evi- 
dence for  the  purpose  of  showing  expenditures  made  in  transit. 
The  presiding  judge  charged  the  jury:  "There  is  one  kind  of 
damage  known  to  the  law  as  damage  implied;  that  is,  the  law 
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implies  damage  from  the  breach  of  a  leg^l  duty,  or  the  unlawful 
act  of  another.  A  common  carrier  owes  a  dyty  to  the  public, 
and  the  neg;ligent  violation  of  that  duty  is  such  an  act  as  will 
imply  damages.  But  in  such  a  case,  unless  there  is  proof  of 
some  substantial  damage,  you  can  only  give  nominal  damages; 
that  is,  a  trifling  sum,  and  awarded  where  a  breach  of  duty  or 
an  infraction  of  the  plaintiff's  right  is  shown,  but  no  serious  loss 
is  proved  to  have  been  sustained,  given  by  a  jury,  not  to  com- 
pensate for  the  wrong,  but  to  maintain  the  right,  because  for 
every-  violation,  invasion,  or  infringement  of  a  legal  right,  the 
law  implies  damage."  The  principle  is  thus  stated  in  the  case 
of  Mobley  v.  Railway,  42  S.  C.  306,  310,  20  S.  E.  83:  "In  an 
action  to  recover  damages  for  the  breach  of  contract,  the  first 
inquiry  necessarily  is:  What  was  the  contract,  and  whether 
there  had  been  any  breach  of  it,  and,  until  this  has  been  deter- 
mined, no  question  as  to  the  amount  or  the  measure  of  damages 
can  possibly  arise.  Devereux  v.  Champion  Cotton  Press  Com- 
pany, 17  S.  C  66.  Where,  therefore,  as  in  this  case,  the  first 
and  controlling  inquiry  has  been  determined  in  favor  of  the  de- 
fendant, as  we  have  seen,  no  inquiry  as  to  the  damages  can 
arise,  and  hence  the  several  grounds  of  appeal,  in  which  error 
is  imputed  to  the  circuit  judge  in  his  instructions  to  the  jury 
as  to  the  measure  of  damages,  need  not  be  considered,  for,  even 
•  if  error  should  be  found  therein  (which  we  neither  affirm  or 
deny),  such  supposed  error  cannot  possibly  affect  the  result." 
In  the  case  of  Devereux  v.  Champion  Co.,  17  S.  C.  66,  the  court 
uses  the  following  language :  "As  the  question  of  damages  was 
secondary,  and  could  not  arise  until  the  question  of  injury  had 
been  determined  in  the  affirmative,  and  a  verdict  was  generally 
for  the  defendant,  it  is  not  clearly  perceived  how  the  plaintiff 
was  prejudiced,  even  if  the  judge  committed  error  in  indicating 
the  mode  of  ascertaining  the  damages  in  case  there  should  be  a 
recoverv.  In  the  case  of  0*Brien  &  Fryer  v.  Bound  et  al.,  2 
Spears,' 501,  42  Am,  Dec.  384,  it  was  held  that:  'The  jury  hav- 
ing found  the  contract  of  the  defendants  to  be  joint,  the  charge 
of  the  presiding  judge  that  the  jury  might  find  against  one, 
even  if  a  misdirection,  was  immaterial,  as  it  could  not  have  in- 
fluenced the  verdict.'  Vide  [State  v.  Slack]  1  Bailey,  330; 
fPeeples  v.  Smith]  8  Rich.  Law,  103;  [Fleming  v.  Gilbert]  3 
Johns.  (N.  Y.)  533;  [Dole  v.  Lvon]  10  Johns.  (N.  Y.)  451." 
See,  also.  Hill  v.  Railway  Co.,  43  S.  C.  461,  21  S.  E.  337. 

3.  The  tenth  exception  assigns  error  in  charging  that :  "there 
must  be  willfulness,  wantonness,  recklessness,  and  utter  disre- 
g:ard  of  the  rights  of  the  other  person,  before  the  party  that  in- 
flicted the  injuries  can  suffer  damages  at  the  hands  of  the  jury 
by  way  of  punishment,  to  deter  him  and  others  in  the  future." 
The  exception  fails  to  state  in  what  particular  the  charge  was 
erroneous,  but  the  appellant's  attorney,  in  his  argument,  con- 
tends that,  if  any  one  of  these  four  elements  are  present,  it  is 
sufficient  for  exemplary  or  punitive  damages.     This  exception 
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cannot  be  sustained,  for  the  reason  that  each  of  said  elements 
creates  the  same  liability.  The  case  would  be  quite  different  if 
the  presiding^  judge  had  included  the  element  of  neg'lig'ence. 

It  is  the  judgement  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 


O'Clair  V,  Rhode  Island  Co. 

(Supreme  Court  of  Rhode  Island,  Jan.  31,  1906.) 

[63  Atl.  Rep.  238.] 

Carriers — Injuries  to  Passenger — Negligence — Burden  of  Proof.* — 

loi  an  action  for  injuries  to  a  passenger,  evidence  of  a  collision  be- 
tween two  cars  controlled  by  the  carrier  cast  on  it  the  burden  of  ex- 
plaining the  amplication  of  negligence  arising  therefrom. 

Evidence — Mortuary  Tables-t — 'Where,  in  an  action  for  personal 
injuries,  evidence  to  prove  the  permanent  disability  of  plaintiff  was 
admitted  without  objection,  though  not  pleaded,  the  admission  of 
Carlisle  life  tables  was  not  error,  such  tables  being  admissible  where 
permanent  injury  is  averred  and  proved. 

Action  by  Medelise  O'Clair  against  the  Rhode  Island  Com- 
pany.   Heard  on  petition  of  defendant  for  a  new  trial.    Denied. 

Argued  before  Douglas,  C.  J.,  and  Dubois,  Blodgett,  and 
Parkhurst,  JJ. 

Baker,  McDonald,  and  Waterman,  for  plaintiff. 
Henry  W.  Hayes,  Frank  T,  Boston,  Lefferts  S.  Hoffman,  and 
Alonzo  R.  Williams,  for  defendant. 

Dubois,  J.  This  is  an  action  of  trespass  on  the  case  for  neg^li- 
fi^ence,  broug^ht  by  the  infant  plaintiff,  through  her  cousin,  as  her 
next  friend,  to  recover  damages  for  personal  injuries  received 
by  her  in  an  accident  resulting  from  the  collision  of  two  cars 
under  the  control  of  the  defendant,  in  one  of  which  the  plaintiff 
was  a  passenger.  After  verdict  for  the  plaintiff  the  defendant 
filed  its  petition  for  a  new  trial  upon  the  grounds  that  the  verdict 

♦For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier  arises  from  the  fact 
that  a  passenger  is  injured,  see  foot-notes  appended  to  Graf  v.  West 
Jersey  &  S.  R.  Co.  (N.  J.),  19  R.  R.  R.  796,  42  Am.  &  Eng.  R.  Cas., 
N.  S.,  796;  foot-notes  appended  to  Kansas  City,  etc.,  R.  Co.  v.  Nichols 
(Miss.),  19  R.  R.  R.  330,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  330;  foot- 
notes appended  to  Firebaugh  v.  Seattle  Electric  Co.  (Wash.),  19  R. 
R.  R.  107,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  107;  Omaha  St.  Ry.  Co. 
V.  Boessen  (Neb.),  19  R.  R.  R.  100,  42  Am.  &  E»ng.  R.  Cas..  N.  S., 
100;  Louisville  &  N.  R.  Co.  v.  Board  (Ky.),  19  R.  R.  R.  51,  42  Am. 
&  Eng.  R.  Cas.,  N.  S.,  51;  Williams  v.  Spokane,  etc.,  Ry.  Co.  (Wash.), 
18  R.  R.  R.  278,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  278;  foot-notes  ap* 
pended  to  Tiborsky  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  18  R.  R.  R.  131, 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  131. 

tSee  foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Cane's  Adm'x 
(Ky.),  19  R.  R.  R.  823,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  823;  foot-note«5 
appended  to  MacGregor  v.  Rhode  Island  Co.  (R.  I.),  19  R.  R.  R. 
510,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  510;  foot-notes  appended  to  Illi- 
nois Cent.  R.  Co.  v.  Houchins  (Ky.).  18  R.  R.  R.  850.  41  Am.  &  Eng 
R.  Cas.,  N.  S.,  850. 
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was  a^inst  the  law  and  the  evidence,  that  the  damages  awarded 
therein  were  ^ossly  excessive,  that  the  justice  who  presided  at 
the  trial  erred  in  his  rulings  and  in  his  charge  to  the  jury,  and 
that  since  the  trial  evidence  has  been  newly  discovered,  etc. 

The  verdict  was  not  against  the  law  and  the  evidence.  The 
undisputed  fact  of  the  collision  between  two  cars  controlled  by 
the  defendant  cast  upon  it  the  burden  of  explaining  away  the 
implication  of  negfligence  arising  therefrom  to  the  satisfaction  of 
the  jur>'.  The  explanation  offered  did  not  commend  itself  to  the 
judgment  of  the  jury,  and  we  cannot  say  that  it  was  error  to  re- 
ject it.  The  episode  of  the  release  was  too  trivial  for  serious 
consideration.  The  alleged  release  neither  purported  to  be  the 
release  of  the  plaintiff  nor  was  it  executed  by  the  releasor;  it 
was  a  mere  nullity.  Whether  to  allow  the  plaintiff  to  increase  the 
ad  damnum  in  her  writ  and  declaration  was  a  question  addressed 
to  the  sound  discretion  of  the  court,  and  ordinarily  would  not  be 
the  subject  of  exception.  We  think,  however,  that  discussion 
of  the  reasons  for  such  increase  should  not  be  permitted  in  the 
presence  of  jurors  eligible  to  sit  in  the  trial  of  the  cause,  and 
that  the  allowance  of  such  discussion  furnishes  good  ground  for 
a  continuance  of  the  cause,  and  that  the  refusal  of  such  a  motion 
for  continuance  would  constitute  a  sufficient  basis  for  an  excep- 
tion. No  such  exception  was  claimed  in  this  case,  and  the  in- 
cident is  therefore  closed. 

The  affidavits  filed  in  support  of  the  defendant's  claim  of  newly 
discovered  evidence  are  merely  cumulative,  and  would  not,  in 
our  opinion,  be  likely  to  exercise  a  controlling  influence  upon 
the  jury.  We  have  carefully  examined  the  record,  including  the 
transcript  of  the  evidence,  and  have  arrived  at  the  conclusion 
that  the  only  questions  open  for  consideration  in  the  case  are 
the  two  following:  First,  did  the  presiding  judge  err  in  ad- 
mitting the  Carlisle  Life  Tables?  and,  secondly,  are  the  damages 
awarded  by  the  jury  grossly  excessive?  In  the  case  of  Mac- 
Gregor  v.  Rhode  Island  Company,  27  R.  I.  85,  60  Atl.  761,  we 
held  that  such  life  tables  might  be  used  in  cases  where  permanent 
injury  is  averred  and  proved.  In  the  case  at  bar  the  declaration 
contains  no  allegation  of  permanefit  injury  but  the  plaintiff  was 
allowed  to  introduce,  without  objection  on  the  part  of  the  de- 
fendant, evidence  tending  to  prove  a  condition  of  permanent 
disability.  In  such  circumstances  we  cannot  sav  that  the  admis- 
sion of  the  life  tables  affected  the  defendant  injuriously,  and  the 
exception  taken  to  such  admission  must  be  overruled. 

While  the  amount  of  the  verdict  seems  large,  we  are  unable  to 
state  that  it  is  grossly  excessive,  or  even  excessive ;  we  can  only 
say  that  the  amount  of  damages  sustained  by  the  plaintiff  under 
the  evidence  was  purely  a  question  of  fact  and  entirely  within  the 
province  of  the  jury,  and  we  find  nothing  in  the  case  to  warrant 
the  assumption  that  in  their  finding  the  jury  were  actuated  by 
passion,  prejudice,  or  caprice,  or  any  other  improper  motive. 

The  petition  for  a  new  trial  is  therefore  denied,  and  the  case 
is  remitted  to  the  superior  court  with  direction  to  enter  judgment 
on  the  verdict. 
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Brown  v.  Yazoo  &  M.  V.  R.  Co. 

(Supreme  Court  of  Mississippi,  July  6,  1906.) 

[41   So.   Rep.   383.] 

Carriers — Injury  to  Passenger — Presumptions  of  Negligence — Evi- 
dence.*— The  testimony  of  a  passenger  that  his  and  three  other  cars 
left  the  track  suddenly  and  turned  over,  injuring  him,  shows  a  defect 
in  the  rails,  or  wheels  of  the  cars,  at  the  time  of  the  accident,  and  re- 
quires the  carrier  to  explain  the  accident  in  order  to  escape  liability- 
Appeal  from  Circuit  Court,  Wilkinson  County ;  M.  H.  Wilkin- 
son, Judg^e. 

Action  by  D.  W.  Brown  ag^ainst  the  Yazoo  &  Mississippi 
Valley  Railroad  Company  for  injuries  received  while  a  passen- 
ger. From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

Bramlette  &  Tucker,  for  appellant. 
Mayes  &  Longstreet,  for  appellee. 

Calhoon,  J.  Appellant's  only  contention  in  his  motion  for  a 
new  trial  was  that  it  was  error  to  exclude  his  testimony  and  per- 
emptorily instruct  the  jury  to  find  for  the  railroad  company.  He 
was  the  only  witness  in  the  case,  and  testified  that  he  and  his 
wife  and  three  children  were  paid  passengers  on  appellee's  train, 
that  his  car  and  three  other  cars  suddenly  left  the  track  and 
were  turned  over,  causing  some  bruises,  sickness,  etc.  We  think 
this  a  case  where  the  thing  speaks  for  itself,  and  shows  that, 
manifestly,  there  was  some  defect  in  the  rails,  or  wheels  of  the 
cars,  at  the  very  time  of  the  accident,  so  as  to  put  the  railroad 
company  to  an  explanation.  The  courts  will  not  go  beyond  the 
case  shown  to  imagine  that  the  trouble  might  have  been  from  an 
unforseen  cause,  such  as  a  freshet,  storm,  felonious  tampering 
with  the  rails,  etc. 

Reversed  and  remanded. 


GiLMORE  V.  MiLFORD  &  U.  St.  Ry.  Co.     (two  cases). 
(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Oct.  16,  1906.) 

[78  N.   E.   Rep.  744.] 

Carriers — Street  Railroads — Injuries  to  Passengers — Negligence.f— 

Plaintiff  was  injured  as  the  result  of  an  explosion  or  burst  of  flame 

♦See  foot-notes  appended  to  preceding  case. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
street  railways,  in  actions  for  injuries  to  passengers  from  negligence 
with  respect  to  electricity,  see  South  Covington  &  C.  St.  Ry.  Co.  v. 
Smith  (Ky.),  16  R.  R.  R.  26,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  26;  Chre- 
tien V.  New  Orleans  Rys.  Co.  (La.),  15  R.  R.  R.  262,  38  Am.  &  Eng. 
R  Cas.,  N.  S.,  262;  Anderson  v.  Seattle-Tacoma,  etc.,  Ry.  Co. 
(Wash.),  14  R.  R.  R.  380,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  380;  Davis 
V.  Paducah  Ry.  &  Light  Co.  (Ky.),  4  R.  R.  R.  684,  27  Am.  &  Eng. 
R.  Cas.,  N.  S.,  684. 
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from  the  controller  on  defendant's  street  car,  in  which  she  was  a 
passenjjrer.  Defendant  claimed  that  the  flash  was  an  ordinary  flash 
from  the  controller,  which  could  not  be  prevented  by  any  means  yet 
devised  or  any  care  which  could  be  exercised.  There  was  other 
evidence,  however,  that  the  flash  was  more  than  an  ordinary  con- 
troller flash,  and  that  it  lasted  15  or  20  seconds,  lighted  the  whole 
front  vestibule,  and  fllled  the  car  with  dense  smoke.  Held,  that  such 
facts  were  suflicient  to  warrant  an  inference  of  nef^ligence  on  de- 
fendant's part. 

Exceptions  from  Superior  Court,  Worcester  County;  E.  P. 
Pierce,  Jud^e. 

Actions  by  Mar>'  E.  Gilmore  and  by  Frank  Gilmore  af^ainst 
the  Milford  &  Uxbrid^e  Street  Railway  Company.  A  verdict 
was  rendered  in  favor  of  plaintiflFs,  and  defendant  brings  excep- 
tions.   Overruled. 

John  B.  Raiigan,  John  5.  Sunft,  and  Jeremiah  J.  Moynihan, 
for  plaintiflfs. 

IVendeil  Williams,  /.  F.  C  Wbeelock,  G.  B.  Williams,  and 
S,  D.  Vincent,  for  defendant. 

Morton,  J.  These  two  actions  were  tried  together,  and  there 
was  a  verdict  for  the  plaintiff  in  each.  The  first  is  for  personal 
injuries  received  by  the  plaintiflF  while  a  passenger  in  one  of  the 
defendant's  cars  from  Hopkinton  to  Milford,  and  the  second  is 
by  her  husband  for  loss  of  services  and  for  expenses  incurred  by 
him  on  account  of  the  injury  to  her.  The  cases  are  here  on  ex- 
ceptions by  the  defendant  to  the  refusal  of  the  court  to  direct 
verdicts  for  the  defendant  and  to  rule  that  on  all  the  evidence 
neither  plaintiflF  could  recover. 

The  accident  was  caused  by  an  explosion  or  a  burst  of  flame 
or  a  flash  from  the  controller  on  the  car  on'  which  the  female 
plaintiff  was.  The  defendant  contends  that  there  was  no  evi- 
dence warranting  a  finding  that  what  occurred  was  due  to  neg- 
lig^ence  on  its  part  and  that  it  was  the  case  of  an  ordinary  flash 
from  the  controller  which  there  is  no  way  to  prevent  and  the 
occurrence  of  which  would  not  therefore  import  negligence  on 
its  part.  It  further  contends,  though  this  is,  perhaps,  included  in 
the  statement  of  its  contention  already  made,  that  there  was  no 
evidence  of  failure  on  its  part  to  properly  inspect  the  controller. 

The  defendant's  contention  implies  that  it  is  not  liable  for  an 
injury  caused  by  a  flash  from  the  controller  which  could  not  be 
prevented  by  any  means  that  have  yet  been  devised  or  any  care 
that  could  be  exercised.  We  doubt  the  correctness  of  that  prop- 
osition. It  would  seem  that  if  the  company  sees  fit  to  use  a  force 
which  is  so  imperfectly  understood  that  no  method  has  yet  been 
devised  for  preventing  a  flash  from  the  controller,  the  company 
and  not  the  passenger  should  bear  the  risks  arising  from  its 
use. 

But  however  that  may  be,  there  was  testimony  tending  to 
show  that  what  occurred  was  much  more  than  an  ordinar>'  flash 
from  the  controller.    A  witness  who  stood  in  the  vestibule  with 
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the  motorman  testified  inter  alia  that  "the  flame  illuminated  the 
whole  vestibule  and  all  the  vicinity.    The  flame  struck  his  coat 
and  he  could  see  a  very  slig;ht  mark  there  the  next   morning. 
*     *     *     There  was  some  smoke.     The  fumes  from   whatever 
burned  and  the  smoke  there  was  dense.     *     *     *     He  was  af- 
fected in  his  sifi^ht  very  badly  that  evening.    *    *     *     The  next 
morning  he  felt  the  effect  a  little  but  not  so  much.    *     *     *     As 
near  as  he  could  put  it  the  length  of  time  of  the  flame   would 
be  a  quarter  of  a  minute,  or  a  little  more  possibly."     On  cross- 
examination  he  testified  that  "the  flame  was  a  continuous  flame 
with  equal  force."    Another  witness  testified,  "that  as  soon  as  he 
saw  the  flash  in  the  front  vestibule  the  passengers  seemed  to  rise 
up  around  him  and  make  a  rush  towards  the  back  of  the  car, 
that  he  got  excited  himself  and  looked  up  and  it  seemed   as 
though  the  whole  front  vestibule  of  the  car  was  on  fire.     *     *     * 
As  near  as  he  could  judge  the  flame  lasted  from  15  to  20  sec- 
onds."    Still  another  witness  testified  that,  "we  went  along^  alt 
right  until  we  got  to  the  town  house.    Then  a  sort  of  report  and 
the  car  was  illuminated  in  the  front  vestibule  and  I  thought  the 
front  of  the  car  was  all  aflame.     *     ♦     *    i  should  say  that  it 
lasted  about  18  seconds.    When  the  door  was  opened  (i.  e.,  the 
door  into  the  front  vestibule)  a  volume  of  smoke  came  into  the 
car."     The  female  plaintiff  testified,  "that  when  the  car  got  in 
the  vicinity  of  the  town  house,  all  at  once  she  heard  a  noise  and 
turned  and  looked  and  the  front  vestibule  seemed  to  be  all  ablaze 
and  the  passengers  seemed  to  be  scuffling  around  in  there,  and 
heard  the  door  opened  and  the  passengers  in  the  car  all  jumped 
to  their  feet  so  far  as  she  could  see  on  both  sides  of  the  car. 
They  all  seemed  to  push  as  though  they  were  trying  to  leave  the 
car.    The  flame  was  just  a  bright  light  and  seemed  to  illuminate 
the  whole  vestibule,  and  when  the  door  was  opened  it  seemed 
brighter.    She  could  see  it  as  high  as  the  door.    A  dense  smoke 
came  into  the  car  and  a  stifling  smell.     Should  think  the  flame 
lasted  a  quarter  of  a  minute  or  more."     There  was  testimony 
tending  to  contradict  the  statements  thus  made  and  to  show  that 
what  occurred  could  not  have  been  so  serious  as  thus  repre- 
sented.    But  it  was  for  the  jury  to  say  what  the  nature  of  the 
occurrence  was.    With  slight  adaptations  the  language  used  by 
Mr.  Justice  Hammond  in  delivering  the  opinion  of  the  court  in 
Cassady  v.  Old  Colony  Street  Railway,  184  Mass.  156,  161,  68 
N.  E.  10,  12,  63  L.  R.  A.  285,  will,  we  think,  apply  here :    "The 
jury  upon  the  evidence  may  have  found  that  the  flame  in  this  case 
was  not  the  instantaneous  and  harmless  flame  which  results  from 
a  flash  from  a  controller  when  in  proper  condition ;  that  the  flame 
was  attended  with  unusual  results  which  would  not  have  oc- 
curred if  the  controller  had  been  in  proper  condition,  and  that 
the  most  reasonable  conclusion  was  that  if  proper  care  had  been 
exercised  there  would  have  been  no  such  flame."    The  defendant 
introduced  evidence  tending  to  show  that  it  exercised  proper  care 
and  diligence  in  inspecting  the  controller.     But  the  weight  to- 
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be  ^ven  to  this  evidence  was  clearly  for  the  jury.    The  result  is 
that  we  think  that  the  exceptions  must  be  overruled  in  both 
cases. 
So  ordered. 


Illinois  Cent.  R.  Co.  v.  Cruse. 

(Court  of  Appeals  of  Kentucky,  Oct.  10,  1906.) 
.   [96  S.  W.   Rep.  821.] 

Carriers— Duty  to  Aasiat  Passenger — Instruction.* — It  not  being 
the  duty  of  the  employees  of  a  carrier  to  assist  a  passenger  in 
alighting,  because  of  her  sickness  or  other  misfortune,  unless  such 
condition  is  known  to  them,  it  is  error  to  charge  that  it  was  their 
duty  to  assist  her  if  her  feebleness  was  known  to  them,  ''or  was  ap- 
parent," this  implying  that  it  was  their  duty  to  observe  her  condition 
to  see  whether  she  needed  assistance. 

Same— Duty  to  Light  Car  Steps  and  Depot  Platform— Instruc- 
tion.t — Having  its  car  steps  and  depot  platform  so  reasonably  lighted 
that  the  ordinary  traveler  can  see  sufficiently  to  alight  in  safety,  being 
all  that  is  required  of  a  carrier,  it  is  error  to  instruct  that  it  was  its 
duty  to  have  them  so  lighted  that  "plaintiff"  might  clearly  see  them. 

Appeal  from  Circuit  Court,  Larue  County. 
"To  be  officially  reported." 

Action  by  Elizabeth  Cruse  against  the  Illinois  Central  Rail- 
road Company.  Judgfment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

h.  B,  Handley,  J,  M.  Dickinson,  and  Trabue,  Doolan  &  Cox, 
for  appellant. 
Mather  &  Creal,  for  appellee. 

Barker^  J.  During  the  month  of  September  1904,  the  appel- 
lee, Elizabeth  Cruse,  took  passage  on  one  of  appellant's  trains 
running  from  Cecilia  Junction  to  Louisville,  Ky. ;  the  latter  place 
being  reached  about  8  o'clock  p.  m.  on  the  day  of  the  passage. 
She  was  accompanied  by  two  small  children,  and  had  as  bag- 
g:age  two  valises.  When  the  train  reached  the  depot  in  Louis- 
ville, the  younger  of  the  children  was  asleep,  and  when  the 
mother  undertook  to  alight  from  the  car  she  carried  the  sleep- 
ing child,  and  one  of  the  valises ;  the  other  child,  who  seems  to 
have  been  old  enough  to  perform  that  duty,  carried  the  second 
valise.  There  were  some  25  or  30  passengers  in  the  coach ;  ap- 
pellee being  among  the  last  to  leave.  When  on  the  steps  of  the 
car,  her  foot  slipped,  causing  her  to  fall,  and,  as  she  claims,  seri- 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  the  carrier  as  affected  by  the  infirmity  or  helpless  con- 
dition of  a  passenj^er,  see  foot-notes  appended  to  Illinois  Cent.  R. 
Co.  V.  Allen  (Ky.),  20  R.  R.  R.  49,  43  Am.  &  Eng.  R.  Cas.,  N. 
S.,  49. 

tAs  to  carrier's  duties  with  respect  to  lighting  station  houses,  plat- 
forms, and  gfrounds,  see  note,  2  R.  R.  R.  151,  25  Am.  &  Eng.  R.  Cas., 
N.  S.,  151. 
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ously  injured  herself  by  striking  her  back  ag^ainst  the  side  of  the 
car.  To  recover  damages  for  this  injury  she  instituted  this  ac- 
tion, basing  her  right  to  recover,  first,  upon  the  insufBcient  light- 
ing of  the  platform  of  the  coach  in  which  she  was  riding-;  and, 
second,  the  failure  of  the  employees  of  appellant  to  render  her 
the  necessary  assistance,  considering  her  condition,  to  enable 
her  to  alight  with  safety.  There  is  no  complaint  that  either  the 
steps  or  the  platform  were  not  in  an  ordinarily  safe  condition; 
the  basis  of  the  complaint  being  the  want  of  sufficient  ligr^t,  and 
the  absence  of  the  assistance  from  the  employees  before  stated. 
Upon  the  trial  the  jury  awarded  appellee  a  judgment  of  $500  in 
damages. 

The  court,  among  others,  gave  the  following  instructions  to 
the  jury: 

"No.  1.  The  court  instructs  the  jury  that  it  was  the  duty  of  the 
defendant's  servants  in  charge  of  the  train  on  which  plaintiff 
was  a  passenger,  to  observe  the  utmost  care,  which  a  prudent 
man  engaged  in  that  business  would  exercise  under  like   cir- 
cumstances for  the  safety  of  plaintiff,  while  she  was  attempting 
to  alight  from  the  car ;  and  if  you  believe  from  the  evidence  that 
at  the  time  she  attempted  to  alight  from  said  train  the  steps  and 
platform,  or  either,  was  insufficiently  lighted  for  plaintiff  to  see 
clearly  said  steps  or  platform,  and  that  defendant's  agents   in 
charge  of  said  train  failed  to  exercise  such  care  for  plaintiff's 
safety  in  alighting  as  would  appear  to  a  prudent  man  to  be  rea- 
sonably necessary  under  like  circumstances,  or  if  you  believe 
from  the  evidence  that  plaintiff  was  in  feeble  health,  and,  by 
reason  thereof,  required  aid  to  alight  in  safety,  and  that  her 
feebleness  was  known  to  defendant's  agents  in  charge  of  said 
train,  or  was  apparent,  and  that  said  agents  failed  to  exercise 
such  care  for  plaintiff's  safety  as  would  appear  to  a  prudent  man 
engaged  in  like  business  to  be  reasonably  necessary,  and  that  by 
reason  of  said  agent's  failure,  if  any,  to  render  such  aid,  plain- 
tiff was  injured,  you  should  find  for  the  plaintiff." 

"No.  Sj4.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  car  steps  from  which  plaintiff  alighted, 
and  the  station  platform  upon  which  she  alighted,  were  both 
sufficiently  lighted  at  the  time  the  plaintiff  so  attempted  to  alight, 
so  that  she  could  have  seen  clearly  how  to  alight  in  safety,  or 
unless  the  jury  believe  from  the  evidence  that  the  plaintiff  was 
in  such  feeble  health  as  to  require  more  than  ordinary  care  and 
assistance  from  the  defendant's  agents  and  servants  in  charge 
of  the  train,  and  that  said  feebleness  was  known  to  the  said 
agents  and  servants,  or  was  apparent  to  them,  then  the  law  is 
for  the  defendant,  and  the  jury  should  so  find.  And  the  court 
further  instructs  the  jury,  although  they  believe  from  the  evi- 
dence that  the  car  steps  and  station  platform,  or  either,  were 
insufficiently  lighted,  and  that  the  plaintiff  was  in  feeble  health, 
and  this  was  known  to  said  agents  and  servants,  or  was  apparent, 
they  will  find  for  the  defendant,  unless  they  believe  from  the 
evidence  that  the  defendant's  agents  and  servants  in  charge  of 
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the  said  train  did  not  exercise  such  care  for  plaintiff's  safety  in 
alighting:  as  would  appear  to  a  prudent  man  to  be  reasonably 
necessary  under  like  circumstances." 

The  main  question  to  be  disposed  of  is  the  correct  ascertain- 
ment of  the  duty  of  assistance  a  common  carrier  owes  a  passen- 
ger situated  as  was  appellee  at  the  end  of  her  journey.  The 
question,  so  far  as  we  know,  has  never  been  adjudicated  by  this 
court,  and  we  are  thus  forced  to  borrow  what  light  we  can  from 
other  authority. 

In  the  case  of  the  Missouri  Pacific  Railroad  Company  v, 
Wortham  (Tex.)  TO  S.  W.  471,  3  L.  R.  A.  368,  it  was  said:'  "It 
may  be  conceded  that  if  appellants  had  had  a  proper  platform 
at  the  station,  upon  which  the  passengers  could  have  alig^hted, 
their  duty  as  to  this  matter  would  have  been  discfaarg^ed,  and  that 
they  were  not  called  upon  to  render  personal  assistance." 

In  Raben  v.  Central  Iowa  Railway  Company  (Iowa)  34  N. 
W.  621,  the  court,  in  criticising^  an  instruction  given  upon  the 
trial  of  the  case,  said :  "The  doctrine  of  this  instruction  is  that 
it  was  the  duty  of  defendant's  employees  to  assist  plaintiff  co 
alight  from  the  train,  and  if  they  negligently  failed  to  perform 
that  duty,  and  started  the  train,  without  looking  and  seeing  that 
she  had  left,  defendant  is  liable  for  the  injury.  This  doctrine 
cannot  be  sustained.  It  is  undoubtedly  the  duty  of  a  railroad 
company  to  provide  suitable  and  safe  means  for  entering^  and 
alighting^  from  its  trains,  but  having  done  this,  and  having^ 
stopped  its  train  in  proper  position  to  enable  the  passengers  to 
avail  themselves  of  these  means  in  entering^  and  alighting,  it  is 
not  bound  to  render  them  personal  assistance.  The  contract  of 
the  carrier  is  that  he  will  carry  the  passenger  safely  and  in  a 
proper  carriagfe,  and  afford  him  convenient  and  safe  means  of 
entering  and  alig^hting  from  the  vehicle  in  which  he  carries  him, 
but  he  does  not  contract  to  render  him  personal  service  or  atten- 
tion beyond  that." 

In  Yarnell  v.  Kansas  City,  Fort  Worth  &  M.  R.  R.  Company, 
113  Mo.  570,  21  S.  W.  1,  18  L.  R.  A.  599,  the  rule  on  the  ques- 
tion under  consideration  is  thus  stated:  "In  the  circumstances 
heretofore  stated,  it  was  no  part  of  the  duty  of  the  defendant's 
employees  to  alight  from  the  train  and  assist  passengers  thereon, 
and  negligfence  cannot  therefore  be  based  on  such  alleged  fail- 
ure. When  access  to  the  cars  of  a  railroad  company  is  easy,  as 
in  the  case  at  bar,  such  assistance  cannot  be  claimed  as  a  matter 
of  right.  It  has  been  ruled  that  it  is  not  the  duty  of  a  railroad 
company  to  assist  a  passenger  in  alighting  from  a  train,  and 
following  the  reasoning  which  denies  the  rigfht  of  assistance  to 
a  passenger  from  a  train  would  also  deny  it  in  getting  on  a 
train.    The  two  cases  cannot  be  distinguished  in  principle." 

In  Hurt  V.  St.  Louis,  Iron  Mountain  &  I.  R.  R.  Co.  (Mo.)  7 
S.  W.  1,  4  Am.  St.  Rep.  374,  it  is  said :  "All  the  duty  the  law  im- 
poses upon  a  conductor  acting  as  the  agent  of  a  corporation,  in 
order  to  comply  with  the  obligation  of  the  carrier  to  the  passen- 
ger, is  to  carry  him  safely  to  the  point  of  destination,  and  an- 
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nounce  the  arrival  of  the  train  at  the  station,  and  ffive  him 
reasonable  opportunity  to  leave  the  car.  When  this  is  done,  the 
duty  of  the  conductor  ceases." 

In  Sevier  v.  Vicksbur^  Railroad  Company,  61  Miss.    11,  48 
Am.  Rep.  74,  the  duty  of  the  common  carrier  to  passengers  was 
thus  stated:     "It  was  not  the  duty  of  the  conductor  to  arouse 
the  appellant  on  the  arrival  of  the  train  at  Jackson,    by   any 
special  means   applicable   to  his   condition   as   being    sick    and 
drowsy.     The  business  of  the  conductor  was  to  manage    the 
train,  according  to  the  established  regulation,  and  not  to  vary 
them  for  an  individual.    Regulations  are  mad£  for  the  traveling 
public,  and  should  be  reasonable,  as  adapted  to  the  convenience 
of  this  public.     If  persons  sick  or  under  any  disability   vtrhich 
renders  them  unable  to  conform  to  the  reasonable  regulations 
for  the  community  generally  are  inconvenienced  by  this  inability, 
they  have  no  legal  cause  of  complaint  against  a  carrier   who 
undertakes  to  carry  the  public  generally,  according  to  a  plan 
adopted  to  suit  persons,  generally,  in  a  condition  to  travel,  and 
not  designed  to  -meet  the  wants  of  those  not  in  such   condi- 
tion.    The  obligation  of  the  carrier  was  to  carry  the  appellant 
safely  to  Jackson,  and  on  arrival  there  to  announce  the   fact, 
and  afford  an  opportunity  for  him  to  leave  the  car.    That  he  was 
asleep,  and   that  his  sleep   was   induced  by   sickness,   did   not 
entitle  him  to  special  attention.     It  was  his  misfortune  to  be 
sick,  and  yet  called  on  to  act  as  a  well  man,  being  on  a  train 
run  for  those  able  to  travel  on  cars,  and  conform  to  the  regula- 
tions for  their  operation.    One  too  sick,  or  from  any  cause  not 
able  to  do  as  travelers  usually  do  in  conforming  to  the  usage 
in  running  trains  for  the  traveling  public,  should  avoid  them,  or 
secure  the  assistance  necessary  to  enable  them  to  accomplish 
what  is  required  of  passengers  generally." 

In  Lafflin  v.  Buffalo  &  Southwestern  R.  R.  Co.,  106  N,  Y. 
141,  12  N.  E.  602,  60  Am.  Rep.  433,  the  court  said:  "On  the 
evening  when  this  accident  happened  the  evidence  tends  to  show 
it  was  dark,  and  the  platform  was  not  plainly  visible.  It  was 
somewhat  lighted  by  light,  which  came  from  the  car  windows, 
the  depot  windows  and  a  lantern  in  the  hands  of  the  conductor, 
and  it  does  not  appear  that  it  was  ever  lighted  in  any  other 
way.  The  fact  that  it  was  dark  made  it  incumbent  upon  the 
plaintiff  to  take  the  greater  care.  She  could  have  kept  hold  of 
the  iron  railing  until  her  foot  touched  the  platform,  and  then 
she  would  have  been  safe.  It  was  not  the  dutv  of  defendant  to 
furnish  some  one  to  aid  her  in  alighting  from  the  car." 

In  the  case  of  the  New  Orleans,  etc.,  R.  R.  Co.  v.  Statham, 
97  Am.  Dec.  478,  the  Supreme  Court  of  Mississippi  say :  "Rail- 
road cars  are  not  traveling  hospitals,  nor  their  emoloyees  nurses. 
Sick  persons  have  the  right  to  enter  the  cars  of  a  railroad  com- 
pany; as  common  carriers  of  passengers  they  cannot  prevent 
their  entering  their  cars.  If  they  are  incapable  of  taking  care 
of  themselves,  they  should  have  attendants  along  to  care  for 
them,  or  to  render  them  such  assistance  as  they  may  require  in 
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the  cars,  and  to  assist  them  from  the  cars  at  the  point  of  their 
destination.  It  is  not  the  duty  of  conductors  to  see  to  the  de- 
tarkation  of  passengers.  They  should  have  the  stations  an- 
rounced;  they  should  stop  the  train  sufficiently  long^  for  the 
passeng^ers  for  each  station  to  ^et  off.  When  this  is  done,  their 
duty  to  the  passenger  is  performed.  All  assistance  that  a  con- 
ductor may  extend  to  ladies  without  escorts,  or  with  children, 
or  to  persons  who  are  sick  and  ask  his  assistance  in  getting: 
on  and  off  trains,  is  purely  a  matter  of  courtesy,  and  not  at  all 
incumbent  upon  him  in  the  line  of  his  public  duty." 

In  5  Am.  &  Eng.  Encycl.  of  Law,  tit.  "Carriers  of  Passen- 
gers," p.  579,  the  author  says :  "It  cannot  be  laid  down  as  a  rule 
of  law  that  it  is  the  duty  of  the  carriers  to  assist  its  passengers 
in  boarding  or  alighting  from  its  vehicle  or  carriage;  nor  is  it 
necessarily  incumbent  upon  its  servants  to  direct  a  passenger 
how  he  shall  get  on  or  off." 

In  6  Cyc,  tit.  "Carriers,"  p.  611,  the  learned  author  says: 
"Xor  in  general  is  there  any  duty  to  assist  a  passenger  in  enter- 
ing or  alighting  from  the  train  or  other  conveyance,  unless 
there  is  some  unusual  danger  or  difficulty  arising  from  the 
place  or  means  afforded  for  alighting,  or  the  passenger  is,  to 
the  knowledge  of  the  servants  of  the  carrier,  infirm,  or  under 
some  disability." 

There  is  nothing  in  the  opinion  in  the  case  of  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railroad  Company  v.  Bell,  74  S.  W. 
700,  25  Ky.  Law  Rep.  10,  in  conflict  with  the  rule  sustained  by 
the  foregoing  authorities.  In  that  case  the  lowest  step  of  the 
car  was  23  inches  from  the  platform,  and  the  evidence  of  the 
plaintiff  tended  to  show  that  she  had  ridden  on  the  defendant's 
train  many  times,  and  alighted  at  that  particular  platform,  and 
had  been  accustomed  to  find  a  box  or  stool  to  shorten  the  dis- 
tance when  she  alighted  from  the  train,  and  that  it  was  so  dark 
she  did  not  notice  the  absence  of  the  box  on  the  occasion  upon 
which  she  received  her  injury.  The  testimony  of  the  defend- 
ant's brakeman  showed  that  he  had  orders  to  assist  the  passen- 
Ijers  in  alighting,  and  he  claimed  to  have  done  so.  This  was 
denied  by  the  plaintiff,  and  the  issue  thus  formed  was  decided 
adversely  to  the  corporation  by  the  jury. 

We  have  no  such  question  in  the  case  at  bar.  Here  neither 
the  steps  or  the  platform  are  complained  of.  The  plaintiff  fell 
because  her  hands  were  occupied  in  holding  her  sleeping  child 
and  the  valise,  so  that  she  could  not  steady  herself  by  catching- 
hold  of  the  iron  railing,  and  thus  preventing  her  fall  as  she 
descended  the  steps  to  the  platform.  Obviously,  it  is  not  in- 
cumbent on  the  employees  of  a  carrier  of  passengers,  on  their 
own  initiative,  to  render  any  special  service  to  one  or  more 
passengers  to  the  exclusion  of  others;  their  whole  duty  being 
to  secure  the  safetv  and  comfort  of  all.  It  certainlv  is  not 
their  duty  to  be  on  the  lookout  to  discover  that  any  particular 
passengjer  needs  special  assistance.  We  think,  however,  if  a 
passenger  is  in  need  of  special  assistance,  either  from  sickness 
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or  other  misfortune,  and  this  fact  is  known  to  the   employees 
of  the  carrier,  it  is  their  duty  to  render  it;  but  they   are   not 
required  to  anticipate  such  wants  or  needs.     The    trial    court 
therefore  erred  by  inserting;  into  the  instructions  g-iven   to  the 
jury  the  idea  that  it  was  incumbent  upon  the  employees  of  the 
appellant  to  observe  the  condition  of  the  passengers  in  order  to 
see  whether  or  not  they   needed  assistance.     This   thougfht   is 
embraced  in  the  use  of  the  expression  "or  was  apparent"  in  the 
instructions  after  stating  the  duty  of  the  employees  of  appellant 
if  appellee's  feebleness  was  known  to  them.    As  said  before,  if 
the  employees  of  the   railroad  knew  that  the  appellee    was   in 
feeble  health,  and  needed  assistance,  it  was  their  duty  to  render 
her  such  reasonable  help  as  lay  in  their  power  in  order   that 
she  might  alight  from  the  car  in  safety.     But  they  owed   her 
no  duty  of  observation  to  ascertain  her  condition,  and,   there- 
fore, the  expression  "or  was  apparent"  should  have  been  omitted. 
Nor  was  it  the  duty  of  the  appellant  to  have  its  platform   or 
station  so  lig^hted  that  the  plaintiff  might  clearly  see  the   steps 
and  platform.    All  that  was  required  of  it  was  to  have  its  steps 
and  platform  so  reasonably  lighted  that  the  ordinary  traveler 
could  see  sufficiently  to  alig^ht  in  safety.     The  eyes  of  appellee 
might  have  been  dim  or  weak  from  age  or  infirmity,  and,  al- 
though the  steps  and  platform  were  sufficiently  lighted  to  enable 
the  average  passenger  to  alight  in  safety,  they  may  not  have  been 
so  lighted  as  to  enable  her  so  to  do. 

For  these  reasons,  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial,  under  instructions  consistent  with 
the  principles  herein  expressed. 


Atchison,  T.  &  S.  F.  Ry.  Co.  v,  Schriver. 

(Supreme  Court  of  Kansas,  Jan.  6,  1906.) 
[84  Pac.  Rep.  119.] 

Carriers — Shipment   of   Freight — ^Nondelivery — Conversion.* — It    is 

the  duty  of  a  railway  company  which  has  received  from  the  owner 
for  carriage  a  quantity  of  Roods  consigned  to  shipper's  order  to  de- 
liver in  accordance  with  such  order,  and  only  in  accordance  with  such 
order,  and  a  failure  or  refusal,  without  lawful  excuse,  so  to  deliver 
will  render  the  carrier  liable  iti  conversion  for  the  value  of  the  goods. 
Same — Demand  for  Delivery. — An  order  from  the  shipper  of  goods 
consigned  to  shipper's  order  duly  accepted  by  the  carrier  and  noted 
on  the  original  bill  of  lading  by  its  agent,  directing  a  diversion  of 

♦For  the  authorities  in  this  series  on  the  question,  what  constitutes 
conversion  of  freight  by  a  carrier,  see  foot-notes  appended  to  Southern 
Ry.  Co.  V.  Webb  (Ala.),  20  R.  R.  R.  26,  43  Am.  &  Eng.  R.  Cas.,  N. 
S.,  26. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  the 
carrier  to  deliver  freight  to  the  party  entitled  to  receive  it,  see  foot- 
notes appended  to  Southern  Ry.  Co.  v.  Webb  (Ala.),  20  R.  R.  R.  26, 
43  Am.  &  Eng.  R.  Cas.,  N.  S.,  26. 
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the  goods  from  one  destination  to  another,  is  equivalent  to  a  demand 
for  delivery. 

Same— Diversion  o£  Shipment. — The  fact  that  a  person  to  be  noti- 
fied of  the  arrival  of  i^oods  consifl^ned  to  shipper's  order  takes  them 
from  the  carrier's  possession  without  its  knowledge  or  consent  and 
detains  them  in  his  own  warehouse  will  afford  no  justification  for  the 
carrier's  failure  to  comply  with  an  order  from  the  shipper  diverting 
the  consignment. 

Same — ^Refusal  of  Delivery — Defenses. — The  general  rule  that  an 
accession  falls  to  the  principal  applies  to  sacks  supplied  by  a  dealer 
in  flour  to  a  manufacturer  to  be  used  in  the  production  of  sacks  of 
flour  for  the  market;  and  the  claim  of  a  dealer  to  the  sacks  of  a  car 
load  of  sacks  of  flour  which  a  carrier  has  received  from  the  manu- 
facturer for  transportation  according  to  the  shipper's  order  will  not 
justify  the  carrier  in  withholding  delivery  according  to  such  order. 

Same — ^The  fact  that  such  a  claimant  represents  to  the  carrier  that 
he  expects  to  be  able  to  arrive  at  an  understanding  with  the  shipper 
within  a  few  days  will  not  justify  it  in  withholding  delivery  accord- 
ing^ to  the  shipper's  order. 

Same — Conversion — Duties  of  Shipper. — After  a  shipper  of  goods 
consigned  to  shipper's  order  has  elected  to  treat  the  property  as  con- 
verted on  account  of  the  carrier's  wrongful  neglect  or  refusal  to  de- 
liver according  to  his  order,  and  has  notified- the  carrier  of  such  elec- 
tion, he  is  no  longer  under  obligation  to  defend  suits  relating  to 
the  property  or  to  aid  the  carrier  in  disposing  of  it. 

(Syllabus  by  the  Court.) 

Error   from   District   Court,   Marion   County;    R.  L.   Kin^, 

Judge. 

Action  by  P.  D.  Schriver  a^inst  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant bring^s  error.    Affirmed. 

WUliam  R,  Smith,  C.  /.   Wood,  and  Alfred  A.  Scott,  for 
plaintiff  in  error. 
Kellogg  &  Madden,  for  defendant  in  error. 

BuRCH,  J.  On  September  22,  1903,  the  plaintiff  delivered  to 
the  defencfant  at  Florence  a  car  load  of  flour  for  shipment, 
consi^ed  to  "shipper's  order,  notify  D.  B.  Kirk  &  Co.,  Kansas 
City,  Mo."  On  the  following^  day  the  plaintiff  drew  on  Kirk  & 
Co.  for  the  price  of  the  flour,  attaching  the  bill  of  lading  to  the 
draft.  On  September  2Sth  the  draft  was  dishonored  on  account 
of  a  claimed  defect  in  the  quality  of  the  flour.  The  plaintiff 
then  recalled  the  draft  and  bill  of  lading,  took  the  bill  of  lading 
to  the  defendant's  agent  at  Florence,  and  ordered  the  flour 
diverted  to  Nashville,  Tenn.  On  October  2d  the  bill  of  lading 
was  changed  according  to  direction,  and  the  order  of  diversion 
was  duly  transmitted  to  the  company's  agent  at  Kansas  City. 
On  October  5th,  when  the  defendant  attempted  to  comply  with 
the  order  of  diversion,  it  found  the  flour  in  the  possession  of 
Kirk  &  Co.  It  seems  that  employees  of  Kirk  &  Co.  had  dis- 
covered the  car  on  a  side  track  leading  to  the  firm's  warehouse, 
and  had  taken  possession  of  it  and  unloaded  it  without  the 
knowledge  of  their  superiors  and  without  the  knowledge  of  the 
defendant.  In  consequence  of  this  fact  the  defendant  was  unable 
to  comply  with  its  contract  to  transport  to  Nashville.    The  de- 
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fendant,  through  its  agent  at  Florence,  then  conferred  with  the 
plaintiff,  and,  after  explaining  the  situation,  gave  the   plaintiff 
the  impression  that  the  Kirk  &  Co.  draft  would  be  taken  up  if  it 
were  returned  to  Kansas  City.     The  agent  further   said   there 
would  be  a  speedy  adjustment  of  the  claim,  he  thoug'ht;  that 
officials  were  coming  to  Florence  for  that  purpose,    and    sug- 
gested that  the  plaintiff  return  the  draft  and  bill  of  lading^  to 
Kansas  City  for  collection.     The  plaintiff  consented    to   do  as 
the  agent  advised,  but  stated  to  him  at  the  time  that  it  would  hold 
the  defendant  responsible  for  the  flour.    Afterward  the  defend- 
ant  regained  possession  of  the  flour,  but  did  not   forward    it 
according    to    the    shipper's  order.     Kirk  &  Co.,  having-    fur- 
nished the  sacks  in  which  the  flour  was  contained,  claimed  title 
to  them,   and  also  claimed   they  expected  to  come   to   an    un- 
derstanding    with     the     plaintiff    within    a    few    days.       The 
second  draft  was  not  paid,  and  on  October   10th  Kirk   &   Co, 
commenced  an  action  of  replevin  against  the  defendant  for  the 
sacks,  which  action  resulted,  on  October  27th,  in  a  judgment 
for  the  defendant.    On  October  29th  Kirk  &  Co.  garnished  the 
flour  in  the   defendant's  possession,   and  a   portion   of   it    was 
afterward  sold  to  satisfy  orders  made  in  the  case.    The  plaintiff 
was  duly  notified  by  the  defendant  of  the  pendency  of  both  the 
Kirk  &  Co.  suits,  but  declined  to  appear  or  defend.     After  a 
request  u|X)n  the  plaintiff  for  instructions,  the  remainder  of  the 
flour  was  disposed  of  by  the  defendant  under  the  statutes  of  the 
state  of  Missouri,  and  the  net  proceeds  held  for  the  plaintiff's 
use.    After  a  demand  upon  the  defendant  for  the  full  value  of 
the  car  of  flour,  the  plaintiff  brought  suit,  and  obtained  a  ver- 
dict and  judgment.     In  answer  to  special  questions  the   jury 
found  the  material  facts  of  the  controversy.     The  plaintiff  fur- 
nished the  only  evidence  relating  to  the  drawing  of  the  second 
draft.     From  that  evidence  the  jury  found  the  draft  was  made 
under  the  advice  of  the  defendant.     The  statement  to  defend- 
ant's agent  that  the  plaintiff  would  hold  it  responsible  for  the 
flour  occurred  in  the  same  conversation,  and  was  not  denied. 
Hence  the  finding  fairly  may  be  construed  to  exclude,  as  the 
evidence  and   general   verdict   clearly   do,   the   motion   that  the 
plaintiff  waived  any  of  its  rights  or  in  any  manner  released  the 
defendant  from   liability  by  making  and   sending   forward  the 
second  draft  with  the  bill  of  lading  attached. 

With  the  record  in  the  condition  noted  the  case  may  be  de- 
termined upon  the  broad  ground  marked  out  by  counsel  for 
defendant,  viz.:  Did  the  defendant  do  its  whole  duty,  and  was 
the  plaintiff's  loss  the  result  of  its  own  laches?  The  defendant's 
contract  was  to  deliver  according  to  shipper's  order,  and  when 
it  allowed  Kirk  &  Co.  to  obtain  possession  of  the  flour  without 
presentation  of  the  bill  of  lading  it  was  guilty  of  a  misdelivery. 
The  request  for  a  diversion  of  the  consignment  from  Kansas 
City  to  Nashville  was  a  demand  for  the  property — an  order 
from  the  shipper — with  which  it  was  the  defendant's  duty  to 
comply.     That  it  could  not  do  so  was  the  result  of  its  own 
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"vvrong^ful  act.  Except  for  the  inexcusable  loss  of  possession  it 
mi^ht  have  diverted  the  car  immediately  upon  receiving  in- 
structions to  that  effect,  and  all  subsequent  complications  were 
the  result  of  that  original  fault.  The  fact  that  the  bags,  when 
furnished  to  the  plaintiff,  belonged  to  Kirk  &  Co.  gave  the  latter 
nc  right  to  the  possession  of  them,  much  less  the  right  to  detain 
the  entire  consignment  of  flour.  The  bags  were  voluntarily 
turned  over  to  the  plaintiff  to  be  filled  with  flour.  In  a  certain 
sense,  the  process  of  manufacturing  flour  for  market  is  not 
entirely  complete  until  the  flour  is  incased  in  sacks.  At  least 
the  product  is  not  merchantable  until  that  or  its  equivalent 
is  done,  since  the  commodity  cannot  be  handled  in  bulk.  When 
once  a  bag  has  been  filled  with  flour,  the  two  cannot  be  sep- 
arated without  loss,  and  it  is  not  contemplated  that  they  shall  be 
separated  except  as  the  flour  is  finally  consumed.  For  all  prac- 
tiod  commercial  and  legal  purposes  the  bag  and  its  contents 
become  inseverable.  They  are  no  longer  independently  identified 
as  so  many  pounds  of  flour  and  a  bag,  but  they  become  united 
ill  a  single  entity,  a  sack  of  flour.  The  flour,  however,  is  the 
principal  thing.  The  sack  is  but  a  minor  accessory  to  the 
flour,  and,  in  comparison  with  it,  is  of  an  almost  negligible  value. 
Therefore,  under  ordinary  circumstances  and  in  the  absence 
of  an  express  agreement  to  the  contrary,  a  party  supplying 
sacks  will  be  held  to  consent  that  his  subsidiary  and  relatively 
unimportant  contribution  to  the  final  product  shall  become 
an  accession  to  the  contribution  of  the  manufacturer.  If  by 
accident,  inadvertence,  mistake,  or  other  conduct  not  involving 
fraud,  a  sack  be  improperly  filled,  the  result  is  the  same  as  if  it 
were  lost  or  destroyed.  The  remedy  is  not  by  replevin,  but 
tlirough  an  action  for  damages,  since  the  law,  as  a  means  of 
justice,  will  not  jeopardize  the  overwhelming  mass  and  value  of 
the  article  for  that  which  is  insignificant  and  incidental.  Mer- 
ritt  V.  Johnson,  7  Johns.  (N.  Y.)  473,  S  Am.  Dec.  289;  Wether- 
bee  V.  Green,  22  Mich.  311,  320,  7  Am.  Rep.  653;  Pulcifer  v. 
Page,  32  Me.  404,  54  Am.  Dec.  582 ;  Arnott  and  Archer  v,  K. 
P.  Rly.  Co.,  19  Kan.  95.  From  this  it  follows  that  the  claim  of 
Kirk  &  Co.  to  the  sacks  furnished  no  justification  for  the  de- 
fendant's failure  to  obey  the  order  of  diversion. 

The  defendant  having  suffered  itself  to  be  deprived  of  the 
property,  and  having  offered  an  impotent  excuse  for  not  com- 
plying with  the  demand  lawfully  made  upon  it,  the  plaintiff  had 
the  right  to  treat  the  property  as  converted.  6  Cyc.  472.  This 
it  did  on  October  6th,  and  so  notified  the  defendant.  Although 
the  defendant  regained  possession  of  the  flour,  it  neither  offered 
to  perform  the  contract  of  carriage,  nor  to  return  the  property. 
It  merely  notified  the  plaintiff  to  defend  certain  suits.  These 
suits  having  been  commenced  after  the  plaintiff  had  elected  to 
hold  the  defendant  responsible  in  damages,  and  had  so  advised 
the  defendant,  they  did  not  concern  the  plaintiff,  and  it  was  not 
?:uilty  of  laches  in  ignoring  them.  "Where  a  common  carrier 
fails  and  refuses  to  deliver  to  the  consignee  property  shipped 
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over  its  line,  the  consig^nee  has  a  right  to  elect  to  claim  damages 
for  the  value  of  the  property,  and  to  waive  all  title  to  it;  and, 
after  the  carrier  has  been  notified  of  such  election,  the  property 
belongfs  to  it,  and  is  not  subject  to  attachment  in  its  hands  as 
being  the  property  of  the  consignee.  Hamilton  z\  C.  M.  &  St. 
P.  Ry.  Co.,  103  Iowa,  325,  72  N.  W.  536.  For  like  reasons  the 
plaintiff  was  not  obliged  to  direct  the  disposition  to  be  made 
of  the  remnant  of  the  property  in  the  defendant's  custody  after 
the  execution  sale,  and  the  conclusion  upon  the  whole  matter 
must  be  that  the  defendant  was  guilty  of  a  breach  of  duty,  ^rhile 
the  plaintiff  was  free  from  fault. 

A  carrier  is  not  warranted  in  refusing  a  rightful   claim   to 
property  because  one  whose  title  is  shown  to  be  invalid   by  its 
mere  description  represents  that  he  expects  to  be  able  to  arrive 
at  an  understanding  with  the  owner  within  a  few  days.     There- 
fore the  first  instruction  asked  by  the  defendant  was  properly 
refused.     The  fourth  instruction  asked  was  incorrect,  for   rea- 
sons already  set  forth;  and,  in  view  of  the  facts  found,   and 
concerning  which  there  is  no  controversy,  the  instructions  which 
were  given  and  which  are  now  assailed  could  scarcely  be  preju- 
dicial, even  if  it  be  conceded  they  were  erroneous. 

The  judgment  of  the  district  court  is  affirmed.     All  the  Jus- 
tices concurring. 


Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Wimmer. 

(Supreme  Court  of  Kansas,  Jan.  6,  1006.) 
[84  Pac.  Rep.  378.] 

Trial — Verdict — Inconsistent  Findings.* — In  an  action  by  a  pas^ 
senger  against  a  railway  company  to  recover  for  injuries  which  it 
is  claimed  were  caused  by  the  negligence  of  the  company  in  starting 
its  train  without  giving  him  sufficient  time  to  get  off  in  safety,  where 
the  jury  find  generally  for  the  plaintiff,  a  special  finding  by  the  jury 
that  the  train  stopped  the  usual  and  ordinarv  length  of  time  will  not 
warrant  the  court  in  rendering  judgment  for  the  railway  company 
non  obstante  veredicto. 

Carriers — Injury  to  Passengers — ^Time  to  Alight* — In  such  a  case 
where  the  jury  in  answer  to   special  questions  find  that  the  train 

♦For  the  authorities  in  this  series  on  the  subject  of  the  effect  of 
customs  and  usages  on  the  rights  and  duties  of  carriers,  see  foot-notes 
appended  to  Northern  Pac.  Ry.  Co.  v.  Kempton  (C.  C.  A.),  18  R. 
R.  R.  542,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  542;  note,  18  R.  R.  R.  296, 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  296. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
alighting  passengers,  see  foot-notes  appended  to  Baltimore  &  O.  S. 
W.  R.  Co.  V.  Mullen  (111.).  20  R.  R.  R.  6,  43  Am.  &  Eng.  R.  Cas., 
N.  S.,  6;  foot-notes  appended  to  O'Dea  v.  Michigan  Cent.  R.  Co. 
(Mich.).  19  R.  R.  R.  53,42  Am.  &  Eng.  R.  Cas.,  N.  S.,  63;  Chesapeake 
&  O.  Ry.  Co.  V.  Harris  (Va.),  18  R.  R.  R.  139,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  139;  foot-notes  appended  to  Barringer  v.  St.  Louis, 
etc.,  Ry.  Co.  (Ark.),  18  R.  R.  R.  112,  41  Am.  &  Eng.  R.  Cas.,  N.  S., 
113;  Behen  v.  St.  Louis  Transit  Co.  (Mo.),  18  R.  R.  R.  103,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  103. 
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stopped  about  a  minute,  which  was  the  usual  and  ordinary  stop  at 
the  station  w^here  the  injury  occurred,  and  that  it  ordinarily  takes 
passengers  about  a  minute  to  leave  a  train,  the  court  cannot  say  that 
the  time  was  suciflient.  The  time  required  to  leave  a  train  depends 
upon  the  circumstances.  Whether  the  stop  was  reasonably  siifticient 
under  the  circumstances  in  evidence  was  a  question  for  the  jury  to 
determine. 

Same— Duty  to  Passenger. — The  duty  which  a  railway  company 
owes  to  a  passenger,  to  exercise  the  highest  degree  of  care  for  his 
safety  which  is  reasonably  practicable  does  not  cease  until  the  pas- 
senger has  reached  his  destination,  and  left  the  train. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Smith  County;  R.  M.  Pickler, 
Jud^e. 

Action  by  William  Wimmer  against  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company.  Judgment  for  plaintiflF,  and  de- 
fendant brings  error.    Affirmed. 

M.  A.  Law,  IV.  F.  Evans  and  Paul  E.  Walker,  for  plaintiff 
in  error. 
E.  S,  Rice  and  Afahin  &  Mahin,  for  defendant  in  error. 

Porter,  J,  William  Wimmer  was  injured  in  alighting  from 
a  train  of  plaintiff  in  error  at  Athol  in  Smith  county.  He 
brougfht  this  action  for  damages,  and  recovered  a  judgfment  for 
$1,999,  from  which  the  railway  company  appeals.  Mr.  Wim- 
mer's  ticket  was  from  Alta  Vista  to  Athol,  and  the  train  upon 
which  he  was  a  passengfer  reached  Athol  at  3  o'clock  on  the 
morning  of  June  23,  1903.  He  was  between  79  and  80  years  of 
a^e.  He  had  no  lugf^age,  except  a  valise,  and  was  occupying  a 
seat  at  the  rear  of  the  smokinj^:  car.  As  the  train  approached 
the  station  it  slowed  up,  and  Mr.  Wimmer  inquired  of  the  train 
porter,  and  was  told  that  it  was  his  station.  He  testified  that 
he  waited  until  the  train  stopped,  but  no  long^er,  and  then  g^ot 
off  as  fast  as  he  could ;  that  he  had  his  ^ip  in  his  rif^ht  hand, 
and  held  to  the  railing  with  his  left  hand ;  and  that  while  in  the 
act  of  stepping:  from  the  lower  step  the  train  started,  throwing 
him  off  and  he  fell  on  his  left  hip  and  side  upon  the  cinder  walk. 
It  was  dark  at  the  time  and  there  were  no  ligfhts.  The  faH 
fractured  the  left  thig^h  bone  near  the  hip  joint,  leaving:  the  legf 
an  inch  short  and  the  muscles  of  the  leg:  somewhat  shrunken. 
Mr.  Wimmer's  son,  who  was  at  the  station  to  meet  him,  reached 
the  old  g^entleman  just  after  the  latter  fell  to  the  gfround. 

It  is  contended  by  plaintiff  in  error  that  the  court  should  have 
sustained  a  demurrer  to  the  evidence  because  no  attempt  was 
made  to  show  that  the  train  was  started  in  a  negflig^ent  manner 
and  because  the  proof  showed  that  it  started  up  slowly.  This 
contention  is  based  upon  the  claim  that  the  petition  contained 
two  separate  allegfations  of  neg^lig^ence :  First,  that  the  train  was 
not  stopped  a  sufficient  leng^th  of  time ;  and,  second,  that  it  was 
started  in  a  neg^lig^ent  manner.  There  is,  however,  but  one  act 
of  neg^ligence  charged — the  starting  of  the  train  without  giving 
plaintiff  sufficient  time  to  get  off  safely.     That  the  demurrer 
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should  have  been  overruled  seems  so  clear  as  not  to  require 
the  citation  of  authorities.  The  claim  that  the  court  should 
have  directed  a  verdict  is  based  upon  practically  the  same  rea- 
sons; that  is,  that  plaintiff  below  admitted  that  the  train  started 
slowly,  and  the  further  fact  broug-ht  out  in  the  testimony  of  the 
engfineer,  a  witness  for  defendant  below,  who  said  the  train 
made  a  slow,  gradual  start  in  the  ordinary  way.  But  none  of 
this  testimony  precluded  plaintiff  below  from  a  recovery  upon 
the  neglig^ence  of  which  complaint  is  made. 

The   jury   in   answer   to   special   questions   submitted    by    the 
railway  company  made  the  following  findings:    "(1)  What  time 
of  the  day,  June  23,  1903,  did  the  accident  occur?    Ans.   About 
3   o'clock  in  the   morning.      (2)  What   was   the   distance    from 
where  plaintiff  was  sitting  in  said  car  to  the  lower  step  of  said 
car?    Ans.  About  7  or  8  steps.     (3)  WTiat  part  of  the  car  was 
plaintiff  sitting  with   reference   to  the  car   door  that  he    went 
out  of  the  car  to  get  off?    Ans.  Rear  end.     (4)  How  long"  did 
the  ti^ain  stop,  on  which  plaintiff  was  riding,  at  Athol,  Kan.,  on 
June  23,  1903?    Ans.  About  a  minute.     (5)  Did  the  train  start 
slow  and  gradual?    Ans.  Yes.     (6)  Was  the  plaintiff  told  before 
the  train  stopped  that  the  next  station  was  Athol?     Ans.  Yes. 
(7)   Did  the  train  make  the  usual  and  ordinary  stop  at    said 
station  of  Athol?    Ans.  Yes.     (8)  Was  there  any  baggagfe  un- 
loaded from  said  train  while  it  stopped  at  Athol?     Ans.  Yes. 
(9)  How  many  passengers  got  off  of  said  train  at  Athol,   on 
June  23,  1903?    Ans.  Three.     (10)  How  long  does  it  take  for 
passengers  to  leave  a  train  ordinarily?     Ans.  About  a  minute. 
(11)  In   what  car  was  plaintiff  riding?     Ans.  Smoker.      (12) 
In  what  part  of  car  was  he  riding?     Ans.  Rear.     (13)  From 
what  platform  of  the  car  did  he  alight?     Was  it  forward   or 
rear?     Ans.  Rear.      (14)     *     *     *     (15)  Did   the   train   start 
with  a  lurch  or  jerk?    Ans.  No.     (16)  Did  the  plaintiff  know 
the  train  was  approaching  Athol  before  it  stopped?    Ans.  Yes. 
(17)  Did  the  porter  or  some  one  of  the  train  crew  inform  the 
plaintiff  in  answer  to  his  question  as  the  train  was  approaching 
the  station  of  Athol,  that  the  next  stop  was  Athol?     Ans.  Yes, 
by  some  one  supposed  to  belong  to  the  train  crew.     (18)  Did 
the  plaintiff  sit  in  the  last  seat  of  the  car  next  to  the  door  by 
which  he  left  the  car?    Ans.  Yes.     (19)  How  many  passengers 
did  the  conductor  of  the   train  on   which   plaintiff  was   riding 
have  for  Athol?    Ans.  Three.     (20)  How  many  persons  alighted 
from  the  train  before  the  conductor  signaled  the  engineer  to 
proceed  out  of  town?     Ans.  Two  or  more.     (21)  Were  there 
three  persons  standing  by  the  side  of  the  train  when  the  con- 
ductor   signaled    the    engineer    to   go    ahead?      Ans.  Three    or 
more."     It  is  urged  that  the  court  erred  in  refusing  to  render 
judgment  in  favor  of  plaintiff  in  error  upon  these  findings. 

The  main  contention  of  plaintiff  in  error  is  that  by  proof 
that  the  train  made  the  ordinary  stop  at  this  station  the  burden 
was  placed  upon  the  defendant  in  error  to  show  that  by  reason 
of  some  peculiar  or  particular  circumstances  the  ordinary  stop 
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was  not  sufiBcient.  On  the  contrary,  it  is  contended  that  where 
the  passeng^er  shows  he  was  without  fault,  that  he  made  no 
unnecessary  delay  but  attempted  to  ^et  off  as  quickly  as  he 
could,  and  was  not  ^iven  sufficient  time  to  do  so  safely,  and 
was  injured  by  reason  of  the  train  startinj?^  without  gfivingf  him 
enough  time  to  alight,  he  is  entitled  to  recover.  Plaintiff  in 
error  cites  Straus  v.  Kansas  City,  St.  Joseph  &  Council  Bluffs 
Railroad  Company,  75  Mo.  185,  as  follows:  'If  the  train  was 
stof^ed  a  sufficient  leng^  of  time  to  enable  plaintiff  to  con- 
veniently alight,  and  without  any  fault  of  the  company's  serv- 
ants, he  failed  to  do  so,  and  the  conductor,  not  knowinfz^  and 
having  no  reason  to  suspect  that  plaintiff  was  in  the  act  of 
alij^htin^,  caused  the  train  to  start  while  he  was  so  ali^htingf, 
then  the  company  would  not  be  liable."  This  is  cited  in  support 
of  the  proposition  that  if  the  train  stopped  the  ordinary  length 
01  time  the  railway  company  would  not  be  liable.  The  au- 
thority does  not  bear  out  the  contention  of  plaintiff  in  error 
here.  Whether  the  train  stopped  that  night  at  Athol  a  suffi- 
cient len^h  of  time  to  enable  defendant  in  error  by  the  exercise 
of  ordinary  care  and  diligence  to  get  off  in  safety  was  the  very 
question  to  be  determined  by  the  jury.  C.  B.  &  Q.  R.  Co.  v. 
Landauer,  36  Neb.  642,  54  N.  W.  976,  cited  by  plaintiff  in  error, 
is  an  extreme  case,  and  the  dissenting  opinion  of  Chief  Justice 
Maxwell  states  the  law  in  accordance  with  the  weight  of  au- 
thorities, in  our  opinion.  Some  courts  hold  the  law  to  be  that 
the  train  must  be  stopped  a  reasonable  length  of  time.  In  the 
case  of  Harris  v.  Gulf,  C.  &  S.  F.  Ry.  Co.  (Tex.  Civ.  App.) 
80  S.  W.  1023.  it  is  held  that  when  this  is  done,  and  the  train 
started  properly,  the  railway  company  is  not  liable  even  though 
the  train  men  might  have  discovered  the  dangerous  position  of 
the  passenger. 

The  evidence  in  this  case  upon  the  part  of  the  trainmen  was 
that  the  train  stopped  about  a  minute.  The  jury  made  a  finding 
to  this  effect.  In  order  to  warrant  the  court  in  rendering  judg- 
ment upon  the  findings,  it  must  have  declared  as  a  matter  of  law 
that  to  stop  this  train  at  the  time  and  place  and  under  the  cir- 
cumstances in  evidence  about  a  minute  was  a  sufficient  time. 
This  no  court  would  be  justified  in  doing,  nor  could  the  court 
say  that  because  the  jury  found  that  the  train  stopped  the  usual 
length  of  time  to  permit  passengers  to  get  off  and  on  the  train, 
and  to  load  and  unload  baggage  and  express  matter,  the  time 
was  sufficient.  Whether  the  stop  was  reasonably  sufficient  was 
for  the  jury  to  determine  and  by  their  verdict  they  found  that 
on  this  occasion  it  was  not.  In  Luse  v.  Railway  Co.,  57  Kan. 
361,  364,  46  Pac.  768,  the  jury  found  that  the  train  stopped  the 
usual  length  of  time  to  permit  passengers  to  get  off  and  on  and 
the  court  sustained  a  motion  for  judgment  in  favor  of  the 
railway  company,  non  obstante  veredicto.  This  court  in  re- 
versing the  case  said:  "The  findings  show  that  the  defendant 
was  guiltv  of  ordinary  negligence  in  starting  its  train  before 
the  plaintiff  had  time  to  alight  therefrom,  and  that  she  exercised 
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due  care  in  attempting  to  leave  it  and  in  stepping^  therefrom  just 
as  it  was  starting^  and  before  she  had  knowledg^e  that  it  was  in 
motion.    The  care  of  her  babe,  and  the  entry  and  departure  of 
other  passengers  retarded  her  egress,  but  the  jury  must   have 
found  that  she  was  not  at  fault  for  the  delays  occasioned  thereby. 
It  is  the  duty  of  a  railroad  company  to  afford  a  sufficient  time 
to  passengers  to  alight  in  safety  by  the  exercise  of  reasonable 
care  and  diligence  on  their  part.     *     *     *    The  mere  fact  that 
the  train  stopped  the  usual  length  of  time  is  not  sufficient   to 
show  negligence  of  the  plaintiff  nor  due  diligence  of    the   de- 
fendant; for  the  circumstances  may  have  required  a  longer  stop 
on  that  day  than  unusual,  and  it  was  a  question  for  the  jury  to 
determine  whether  the  stop  was  reasonably  sufficient  or   not." 
In  the  above  case  the  court  quotes  approvingly  from  Keller  v. 
Sioux  City  &  St.  Paul  R.  Co.,  27  Minn.  178,  6  N.  W.  486,  the 
rule  laid  down  by  Chief  Justice  GilfiUan,  as  follows:    "When 
the  cars  stop  at  a  passenger's  place  of  destination  it  is  his  duty 
to  leave  the  car  without  unnecessary  delay,  and  the  company's 
to  give  him  a  reasonable  opportunity  to  do  so  with  safety.     The 
exact  length  of  time  to  be  given  must  depend  very  largely  upon 
the  circumstances.     *     *     *     Jt  certainly  would  not  be  permis- 
sible for  them  to  be  so  reckless  of  the  lives  and  limbs  of  pas- 
sengers as  to  start  the  train  when  they  know,  or  with  reasonable 
care  might  know,  that  passengers  are  in  the  act  of  alighting." 
In  Washington  &  Georgetown  R.  R.  v,  Harman,  147  U.  S.  571, 
13  Sup.  Ct.  557,  37  L.  Ed.  284,  it  is  said :   "A  railway  company 
being  bound  to  deliver  a  passenger,   its   failure  to   stop   long 
enough  to  enable  him  to  alight  with  safety  is  a  neglect  of  dut)' 
which  involves  liability  for  injuries  resulting  therefrom."     See, 
also.  Railroad  Company  v.  Hughes,  55  Kan.  491,  498,  40  Pac 
919;  Brooks  z/.  Boston  &  Maine  Railroad,  135  Mass.  21;  Pas- 
senger Railway  Co.  v,  Stutler,  54  Pa.  375,  93  Am.  Dec.  714; 
McDonald  v.  Long  Island  R.  R.  Co.,  116  N.  Y.  546,  22  N.  E. 
1068,  15  Am.  St.  Rep.  437;  CuUar  v.  M.,  K.  &  T.  Ry.  Co..  84 
Mo.  App.  340.    It  is  clear,  therefore,  that  the  court  did  not  err 
in  denying  the  motion  for  judgment  upon  the  special  findings. 

Complaint  is  made  that  certain  instructions  requested  by  plain- 
tiff in  error  were  refused.  These  instructions  were  not  signed 
by  the  party  asking  them  as  required  by  section  275  of  the  Civil 
Code  (Gen.  St.  1901,  §  4722),  and  the  refusal  is  not  a  ground  of 
error  (Douglass  v,  Geiler,  32  Kan.  499,  4  Pac.  1039;  Tays  v. 
Carr,  37  Kan.  141,  14  Pac.  456;  Morisette  v.  Howard,  62  Kan. 
463,  63  Pac.  756 ;  Craig  et  al.  v,  Frazier  et  al.,  127  Ind.  286,  26 
N.  E.  .842).  We  have  examined  the  instructions,  however,  and 
find  no  error  in  them.  Instruction  No.  7  is  one  which  is  com- 
plained of  as  especially  erroneous.  The  particular  part  of  the 
charge  objected  to  is  as  follows:  "A  railway  company  in  the 
conduct  and  management  of  its  train  is  required  to  employ  agents 
who  will  faithfully  perform  their  respective  duties  and  use  such 
means  and  foresight  in  providing  for  the  safety  of  passengers 
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as  persons  of  the  g^reatest  care  and  prudence  usually  exercised 
in  similar  cases;  and  this  duty  continues  until  the  passenger 
reaches  his  destination  and  has  alighted  from  the  train."  This 
mstruction  states  the  law  correctly.  It  cannot  be  that  the  duties 
which  a  carrier  owes  to  a  passenger  cease  before  the  passenger 
has  left  the  train.  In  Texas  &  Pacific  Ry.  Co.  v.  Miller,  79 
Tex.  78,  15  S.  W.  264,  11  L.  R.  A.  395,  23  Am.  St.  Rep.  308, 
a  similar  instruction  was  held  proper.  The  court  in  that  case 
say:  "We  are  of  the  opinion  that  in  reference  to  the  movement 
of  a  train  at  a  station,  as  well  as  on  the  journey,  the  degree  of 
care  declared  by  the  charge  is  required  of  all  passenger  carriers." 
In  Pennsylvania  Co.  v.  McCaffrey,  173  111.  169,  50  N.  E.  713,  it 
is  said :  "A  carrier  must  use  the  highest  degree  of  care  which 
is  reasonably  practicable,  to  provide  its  passengers  with  a  safe 
passage  from  the  train."  See,  also,  Terre  Haute  &  Indianapolis 
R.  R.  Co.  V.  Buck,  Administratrix,  96  Ind.  346,  49  Am.  Rep. 
168;  Legget  v.  Railroad  Co.,  143  Pa.  39,  21  Atl.  996;  North 
Chicago  St.  R.  R.  Co.  v.  Cook,  145  111.  551,  33  N.  E.  958;  6  Cyc. 
611,  612,  and  cases  cited.  The  time  required  to  leave  a  train 
depends  upon  the  circumstances.  "For  instance,  a  longer  time 
would  be  required  when  there  are  many  passengers  to  alight 
than  when  there  are  bttt  few;  in  a  dark  night,  with  the  landing 
place  badly  lighted,  than  when  there  is  full  light;  at  a  difficult 
place  to  alight,  than  where  it  is  easy.  And  as  railroad  companies 
usually  carry  not  merely  the  vigorous  and  active,  but  also  those 
who,  from  age  or  extreme  youth,  are  slower  in  their  movements 
than  vigorous  and  active  persons,  the  time  of  stopping  is  not  to 
be  measured  by  the  time  in  which  the  latter  may  make  their  exit 
from  the  cars,  but  by  the  time  in  which  the  other  class  may,  us- 
ing diligence,  but  without  hurry  and  confusion,  alight."  Keller 
V.  Sioux  City  &  St.  Paul  Railroad  Co.,  supra;  5  A.  &  E.  Enc. 
of  Law,  p.  577. 

This  instruction,  of  course,  is  to  be  considered  in  connection 
with  the  charge  generally  in  which  the  jury  were  instructed  fully 
as  to  contributory  negligence  and  that  if  plaintiff  below  had 
sufficient  time  to  get  off  in  safety  and  did  not  do  so  but  negli- 
gently remained  upon  the  train  until  it  started  and  then  attempted 
to  get  off  and  was  injured  he  could  not  recover.  One  of  the 
train  men  in  this  case  testified  that  it  takes  from  10  tO  15  seconds, 
for  a  passenger  to  leave  a  car  under  ordinary  circumstances. 
This  might  be  true  in  broad  daylight  as  to  some  passengers.  It 
frequentlv  happens  that  passengers  in  their  haste  are  out  upon 
the  platform  before  the  train  comes  to  a  stop  and  step  off  at  once. 
In  this  case  it  was  at  3  o'clock  in  the  morning,  in  the  dark,  with  no 
lights  at  the  station,  and  the  passenger  an  old  man  80  years  of 
age.  To  say  that  he  could  or  should  have  gotten  off  in  less  than 
one  minute  seems,  under  the  circumstances,  hardly  reasonable. 
Neither  the  conductor  nor  the  porter  of  the  train  was  near  the 
place  when  he  attempted  to  alight.  The  conducor  was  at  the 
rear  of  the  chair  car,  next  the  smoking  car,  and  the  porter  was 
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at  the  rear  of  the  train.  None  of  the  train  men  were  aware  that 
a  passeng^er  had  been  injured  until  informed  of  it  next  day. 
Under  the  circumstances  the  jury  seem  to  have  been  warranted 
in  finding  that  plaintiff  below  was  not  afforded  sufficient  time 
in  which  to  leave  the  train  safely  and  that  his  injuries  resulted 
therefrom. 
The  judgment  will  be  affinned.     All  the  Justices  concurringf. 


Van  Horn  v.  St.  Louis  Transit  Co. 

(Supreme  Court  of  Missouri,  Division  No.  2,  June  19,  1906.) 

[95  S.  W.  Rep.  326.] 

Carriers — Injuries  to  Passengers — Street  Cars — Secure  Position — 
Duty  of  Conductor.* — Where  the  conductor  of  an  open  street  car 
knew  that  decedent's  position  on  the  end  of  a  seat  and  in  front  of  an 
upright  stanchion  was  not  reasonably  safe,  it  was  his  duty  to  control 
the  running  of  the  car  with  a  degree  of  care  proportioned  to  the 
danger  to  which  decedent  was  exposed. 

Negligence — Petition — Issues — Proof. — Where  a  petition  charg^es 
negligence  specifically,  the  acts  charged,  or  some  of  them,  as  con- 
stituting negligence,  must  be  proved  in  order  to  entitle  plaintiff  to 
a  verdict. 

Carriers — Injuries  to  Passengers — Insecure  Position — Speed. — 
Where  the  seat  in  defendant's  street  car,  which  deceased  occupied 
at  the  time  of  the  accident,  was  insecure,  the  conductor  would  be  pre- 
sumed to  have  had  knowledge  thereof,  and  deceased  having  been 
thrown  from  the  car  because  of  her  insecure  and  dangerous  position 
in  connection  with  the  swaying  of  the  car,  it  was  immaterial  to  plain- 
tiff's right  to  recover  whether  the  car  was  running  at  an  excessive 
rate  of  speed  or  not. 

Same — Contributory  Negligence — Instructions. — In  an  action  for 
death  of  a  passenger  by  being  thrown  from  a  street  car,  defendant 
requested  the  court  to  charge  that  if  deceased,  of  her  own  volition 
got  off  from  the  car  while  in  motion,  and  in  consequence  of  her  own 
act  in  getting  off,  was  thrown  to  the  ground  and  sustained  injuries 
from  which  she  died,  plaintiff  could  not  recover  though  the  car  had 
not  sufficient  guards  to  the  seats  or  was  unduly  crowded  or  was  run- 
ning at  an  unusual  rate  of  speed,  or  though  the  track  was  rough  and 
caused  jerks  and  shocks  of  the  car  as  it  proceeded  over  the  same. 
The  court  modified  the  instruction  by  adding  a  clause,  unless  the  jury 
believe  that  the  crowded  condition  of  the  car,  the  insufficiency  of  the 
guards  on  the  seats  or  the  running  at  an  unusual  speed  or  the  rough- 
ness of  the  tracks,  jerks,  etc.,  or  all  combined,  was  the  proximate 
cause  of  the  injury.  Held,  that  the  instruction  in  its  original  form 
correctly  presented  defendant's  defense  of  contributory  negligence, 
and  that  the  modification  was  improper. 

Same. — Where,  in   an  action  for  death   of  a  passenger   by  being 
thrown  from  a  street  car,  certain  instructions  presented  the  theory 

♦See  note,  3  R.  R.  R.  589,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  589;  foot- 
notes appended  to  Graf  v.  West  Jersey  &  S.  R.  Co.  (N.  J.),  19  R.  R. 
R.  796,  42  Am.  &  Eng,  R.  Cas.,  N.  S.,  796;  Spooner  v.  Old  Colony  St. 
Ry.  Co.  (Mass.),  19  R.  R.  R.  727,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  727; 
foot-notes  appended  to  Southern  Ry.  Co.  v.  Cunningham  CGa.),  18  R. 
R.  R.  374,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  374;  Chicago  City  Ky.  Co. 
V.  McCaughna  (111.),  18  R.  R.  R.  262,  41  Am.  &  Eng.  R.  Cas.,  N. 
S.,  262. 
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that  if  deceased  voluntarily  placed  herself  in  a  position  of  peril  or 
voluntarily  left  the  car  "without  the  knowledge  of  the  conductor  or 
motorman  in  charge  of  the  car  or  before  they  could  interpose  to 
prevent  her."  the  carrier  was  not  liable,  such  instructions  did  not 
cover  an  instruction  that  if  decedent  of  her  own  volition  got  off  the  i 
car  while  in  motion  and  in  consequence  of  her  own  act  was  thrown 
to  the  ground,  and  sustained  injuries  of  which  she  afterwards  died, 
the  verdict  must  be  for  defendant,  whether  the  conductor  or  motor- 
man  knew  or  might  have  known  that  she  was  in  the  act  of  getting 
off  the  car,  or  whether  they  took  any  steps  to  prevent  her  doing  so. 

Appeal  from  Circuit  Court,  Gasconade  County;  William  E. 
Davidson,  Judge. 

Action  by  Charles  Van  Horn  against  St.  Louis  Transit  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Boyle  &  Priest,  Geo.  IV,  Easley,  and  Geo.  T.  Priest,  for  ap- 
pellant. 
A.  /?.  Taylor,  for  respondent. 

Burgess,  P.  J.  This  is  an  action  for  five  thousand  dollars  as 
damages  for  the  death  of  plaintiff's  wife,  caused  through  the 
alleged  negligence  of  defendant's  servants  whilst  operating  one 
of  defendant's  cars  in  which  the  deceased  was  a  passenger.  The 
cause  was  tried  before  the  court  and  jury,  and  a  verdict  and  judg- 
ment rendered  in  favor  of  plaintiff  for  the  sum  of  five  thousand 
dollars.  After  unavailing  motions  for  new  trial  and  in  arrest  of 
judgment,  defendant  appeals. 

The  petition,  omitting  the  formal  parts,  is  as  follows:  "The 
plaintiflF  states:  That  the  defendant  is,  and  at  the  times  herein 
mentioned  was,  a  corporation  by  virtue  of  the  law  of  Missouri, 
and  used  and  operated  the  railway  and  car  herein  mentioned 
as  a  carrier  of  passengers  for  hire.  That  on  the  18th  day  of 
May,  1901,  the  defendant  by  its  servants  in  charge  of  its  west- 
bound car  at  Hamilton  and  Delmar  avenues,  received  upon  said 
car,  as  a  passenger  thereon,  the  plaintiff's  wife,  Mary  Holmes 
Van  Horn,  and  for  a  valuable  consideration,  paid  to  the  defend- 
ant by  plaintiff's  said  wife  the  defendant  undertook  and  agreed 
with  the  plaintiff's  said  wife  to  carry  her  safely  as  such  passen- 
ger on  said  car  to  her  point  of  destination  on  defendant's  line  of 
railway,  to  wit,  Delmar  Garden,  and  to  there  stop  said  car  and 
allow  her  a  reasonable  time  and  opportunity  to  alight  in  safety 
from  said  car.  That  said  car  was  a  public  conveyance  in  charge 
of  its  drivers,  its  motorman  and  conductor  thereon.  Yet  this 
plaintiff  avers  that  the  defendant  unmindful  of  its  undertaking, 
and  of  its  duty  in  the  premises,  did,  whilst  plaintiff's  wife  was 
such  passenger  on  said  car,  and  before  she  reached  her  said 
point  of  destination,  to  wit,  at  a  point  in  St.  Louis  county,  about 
800  feet  east  of  said  Delmar  Garden,  so  recklessly  and  carelessly 
run  and  conduct  said  car,  and  did  so  carelessly  cause  said  car  to 
run  at  a  violent  and  reckless  speed,  as  to  cause  the  plaintiff's  wife 
t )  fall  and  be  thrown  from  said  car,  and  to  be  so  in.j,ured  that 
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she  died  from  said  injuries  on  the  day  aforesaid.     And,   for  a 
further  assi^ment  of  neg^li^ence,  the  plaintiff  avers  that  at  the 
time  the  plaintiff's  wife  was  so  received  upon  said  car,  she  was 
received  as  a  passeng^er  on  the  end  of  a  seat  of  said  car,  which 
seat  was  so  crowded  that  plaintiff's  wife  had  no  sufficient  room 
to  sit  securely  thereon,  and  was  thereby  exposed  to  the  dangler 
of  beingf  thrown  from  said  car  by  any  violent  motion  or  shock  to 
said  car.     Yet  the  defendant's  servants,  in  charge  of  said  car, 
did,  whilst  plaintiff's  wife  was  so  in  said  insecure  position  on  said 
car,  and  without  means  adequate  to  secure  her  position  on  said 
car,  caused  said  car  to  be  run  at  a  hig^h  and  reckless  si>eed  and 
to  sustain  jerks  and  shocks,  whereby  the  plaintiff's   wife   was 
caused  to  fall  and  be  thrown  from  said  car  as  aforesaid,  which 
ne^lig^ence  of  the  defendant  and  its  servants  directly  contributed 
to  cause  the  injury  and  death  of  the  plaintiff's  said  wife.     And 
for  another  assignment  of  neglig^ence  the  plaintiff  avers  that  said 
car  was  an  open  car,  with  the  seat  on  which  his  wife  was  so 
received  as  a  passenger  on  said  car  extending  to  the  side  of  said 
car  without  any  sufficient  guard  or  protection  to  prevent  her, 
as  such  passenger  from  falling,  or  being  thrown  from  said  car, 
by  its  violent  motion  or  shock.     Which  said  insecure  and  de- 
fective condition  of  said  car  directly  contributed  to  cause  the 
injury  and  death  of  plaintiff's  wife  as  aforesaid.     And  for  an- 
other assignment  of  negligence  the  plaintiff  avers  that  at  the 
time  of  said  injury  and  death  of  his  wife,  defendant's  track  on 
which   said  car  was   running  was   insufficiently    ballasted    and 
rough,  and  unsafe  for  the  passage  of  vehicles,  or  cars  thereon, 
by  reasons  of  its  causing  the  car  to  run  rough,  sway  and  sustain 
jerks  and  shocks,  when  the  car  attained  high  or  even  ordinary' 
speed,  which  rendered  the  position  of  plaintiff's  wife  upon  said 
seat  very  dangerous,  and  made  it  probable  that  she  would  be 
throw  from  said  car  by  said  car  running  at  a  high  or  even  oi- 
dinary  speed.     Yet  with  such  condition  of  said  track  exi^tmg, 
defendant's  servants  in  charge  of  said  car  received  plaint'ff's 
wife  as  such  passenger  upon  said  seat  and,  with  gross  negli- 
gence, caused  said  car  to  be  run  at  a  high  speed  and  said  car  to 
sustain  shocks  and  lurches,  whereby  plaintiff's  wife  was  t'.irjwn 
from  said  car  and  injured,  and  died  as  aforesaid.     That  bv  the 
death  of  his  wife  caused  as  aforesaid,  an  act'on  has  accrued  to 
the  plaintiff  to  sue  for  and  recover  the  surn  of  five  thousand 
dollars  according  to  the  statute  in  such  cases  pioviJed,  for  which 
sum  he  prays  judgment." 

The  amended  answer  of  defendant  to  the  petition  wa>  a  gen- 
eral denial  and  a  plea  of  contributory  negligence  on  the  oart  of 
the  deceased :  (a)  In  that  she  voluntarily  rose  from  her  seat  in 
the  car  while  it  was  in  motion,  and  while  so  vountarilv  standine, 
and  placing  herself  in  a  position  of  peril,  fell,  or  was  thrown 
from  the  car.  (b)  In  that  she  voluntarily  got  off  the  car  while 
it  was  in  motion,  and  before  defendant  had  time  or  opportunity 
to  stop  the  same,  and  so  sustained  the  injuries  causing  her  death. 

'The  evidence  on  the  part  of  the  plaintiff  tended  to  show  the 
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following:  facts:    Plaintiff's  wife  and  three  children,  aged  9,  11, 
and  14  years,  respectively,  were  received  on  defendant's  west- 
hound  car  on  Delmar  avenue,  at  the  intersection  of  Hamilton 
and  Delmar  avenues  in  the  city  of  St.  Louis,  on  the-  18th  day  of 
May,   1901,  their  destination  as  passengers  on  said  car  being 
Delmar  Garden,  about  half  a  mile  beyond   the  city  limits,   in 
St  Louis  county.    The  car  was  crowded,  and  at  about  the  fourth 
or  fifth  seat  from  the  rear  the  deceased  and  her  children  were 
received  as  passengers.    Two  large  men  occupied  the  same. seat 
with  the  deceased  and  her  three  children,  and  it  would  appear 
that  either  the  seat  was  not  sufficiently  large  to  accommodate  all 
six  occupants,  or  that  the  two  men  appropriated  a  larger  share 
of  the  seat  than  necessary,  as  the  deceased,  who  occupied  a  posi- 
tion on  the  extreme  end  of  the  seat  on  the  north  side,  could  find 
support  thereon  for  only  about  one-half  of  her  body.    This  half- 
sitting  posture  she  occupied  in  the  presence  of  the  conductor, 
and  whilst  so  sitting,  as  the  car  was  running  at  a  speed  of  from 
20  to  25  miles  an  hour,  the  hat  of  deceased  blew  off,  there  being 
a  strong  wind  blowing,  and  as  she  turned  about  to  catch  her  hat 
she  lost  her  balance,  because  of  her  insecure  position  and  the 
swaying  of  the  car,  and  fell  or  was  thrown  from  the  car,  sus- 
taining injuries  from  which  she  died.    The  car  in  which  deceased 
and  her  children  were  passengers  was  an  open  summer  car,  with 
seats  running  crosswise,  the  south  side  of  the  car  as  it  ran  west 
being  closed  and  protected  against  ingress  or  egress,  and  pas- 
sengers boarded  the  car  by  means  of  a  footboard  attached  to 
and  extending  along  the  side  of  the  car.    This  car,  it  appears,  had 
reversible  seats,  which  turned  upon  pivots  about  the  longitudinal 
center  of  the  seats,  so  that  the  seated  passengers  could  face  front 
when  the  car  changed  its  direction.    The  pivot  upon  which  the 
back  of  the  seat  turned  was  fastened  to  an  upright  stanchion 
which  would  be  on  the  outside  of  and  afford  protection  to  a 
person  occupying  an  ordinary  position  on  the  end  of  the  seat,  but 
it  would  appear  from  plaintiff's    evidence    that    owing   to   the 
Clamped  position  of  the  deceased  she  had  not  the  advantage  of 
the  protection  afforded  by  the  stanchion,  but  was  compelled  to 
sit  with  her  back  thereto,  with  nothing  on  the  outside  to  protect 
her  or  prevent  her  falling  off.    There  was  a  dispute  of  fact  as 
to  the  speed  of  the  (jar  at  the  time  of  the  accident,  and  as  to  how 
deceased  left  or  fell  off  the  car.    Plaintiff's  evidence,  as  given  by 
the  three  children  who  were  with  their  mother,  was  that  the  hat 
of  deceased  blew  off,  and  as  she  turned  to  the  left  to  catch,  it  she 
was  thrown  off  by  a  lurch  of  the  car.    One  of  the  children  testi- 
fied that  there  was  a  jolt  at  the  time,  as  if  the  car  ran  over  a 
rock.    This  evidence  was  corroborated  to  some  extent  by  wit- 
ness Bender,  who  testified  that  he  heard  an  exclamation,  and 
instantly  saw  deceased  fall  from  the  body  of  the  car.     Another 
witness  testified  much  to  the  same  effect. 

The  evidence  for  the  defendant  tended  to  prove  that  deceased, 
after  her  hat  fell  off,  got  down  on  the  step  or  footboard,  stepped 
or  jumped  off  the  car,  and  that  she  fell  backwards,  her  head 
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Striking:  the  gfround,  and  was  killed  by  the  fall.    There  was  no 
evidence  that  deceased  made  any  complaint  to  the  conductor  of 
the  car  or  to  anybody  else  of  her  alleged  insecure  position  on  the 
car  or  made  any  effort  to  secure  a  better  seat.    At  the  close  of 
plaintiff's  evidence  and  again  at  the  close  of  all  the  evidence, 
defendant  asked  an  instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  which  was  refused,  and  defendant  saved  an  excep- 
tion.   Defendant  contends  that  the  action  of  the  court  in  refusing 
said  instruction  was  error  for  which  the  judgment  should  be 
reversed  as  there  was  no  substantial  evidence  offered   by   the 
plaintiff  to  take  the  case  to  the  jury.    While  the  testimony,  was 
conflicting  upon  practically  all  of  the  material  issues  in  the  case, 
the  evidence  upon  the  part  of  the  plaintiff  tended  to  show  that, 
owing  to  the  crowded  condition  of  the  car  in  which  she  was  a 
passenger,  Mrs.  Van  Horn  was  compelled  to  occupy  a  seat  which 
the  conductor  of  the  car  must  have  known  was  unsafe,  in  that 
she  had  to  sit  upon  the  end  of  the  seat  in  front  of  the  upright 
stanchion  and  forward  of  the  side  support  of  the  seat,  so  that 
there  was  nothing  to  prevent  her  from  falling  off  the  car.     It 
was  the  conductor's  duty  to  see  that  the  deceased  had  a  seat 
reasonably  safe  and  secure,  and  knowing,  as  he  must  have  known, 
her  position  to  be  unsafe,  it  was  his  duty  to  control  the  running 
of  the  car  with  a  degree  of  care  proportioned  to  the  danger  to 
which  deceased  was  exposed  by  reason  of  her  insecure  position 
on  the  seat  prior  to  and  at  the  time  of  the  accident.    As  was  said 
by  Valliant,  J.,  in  Parks  v.  Suburban  Ry.  Co.,  178  Mo.  108,  77 
S.  W.  70,  101  Am.  St.  Rep.  425 :    "In  this  case  the  carrier  knew 
the  position  the  passenger  had  taken,  and  assented  thereto,  and 
undertook  to  carry  him  in  that  position.     We  say  this  because 
the  motorman  saw  him  there  and  warned  him  that  it  was  a  posi- 
tion of  danger,  and  the  conductor  saw  him  there,  and  without 
warning    and    without    remonstrance  asked  him   for  his   fare 
and  received  it.     If  that  had  been  a  position  of  such  danger 
that  the  carrier  was  unwilling  to  assume    the    duty    of    carry- 
ing   the    plaintiff    therein,    the  carrier    had    the    right    to    re- 
quire   the    plaintiff    to    leave    the    car.      It    was    an    unusual 
position,  one  involving  more  than  usual  risk,  and  the  carrier 
had  the  right  to  refuse  to  carry  him  in  that  position."     We 
fully  agree  with  the  contention    of    defendant,    that    when    a 
petition  charges  negligence  specifically,  as  in  the  case  at  bar,  the 
acts,  or  some  of  them,  constituting  negligence  must  be  proven, 
and  unless  proven  a  verdict  for  the  plaintiff  cannot  be  permitted 
to  stand,  even  though  the  petition  be  founded  on  the  relation  of 
carrier  and  passenger;  but  we  are  unable  to  concur  in  the  con- 
tention that  there  was  a   failure  of  proof  with  regard  to  the 
charge  of  negligence  contained  in  the  first  assignment  of  negli- 
gence in  the  petition.    It  is  true  that  there  was  no  evidence  that 
the  car  was  running  at  a  violent  and  reckless  rate  of  speed  at  the 
time  of  the  accident,  as  alleged,  but  it  is  not  necessarv  to  plain- 
tiff's recovery  that  such  should  have  been  the  case.    If  the  seat 
which  deceased  occupied  at  the  time  of  the  accident  was  unsafe 
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and  insecure,  the  conductor  will  be  presumed  to  have  known  it, 
and  it  cannot  be  held  that  plaintiff  is  not  entitled  to  recover,  be- 
cause the  evidence  does  not  show  that  the  cars  at  the  time  were 
running:  at  a  rapid  and  reckless  rate  of  speed.  The  primary  cause 
of  the  accident  would  seem  to  have  been  the  insecure  and  dan- 
gerous position  deceased  occupied  on  the  car,  when  considered 
in  connection  with  the  swaying:  of  the  car  while  running:  at  the 
rate  of  20  miles  an  hour,  or  at  the  ordinary  rate  of  speed ;  so  that 
it  makes  no  difference,  we  think,  that  there  was  no  evidence  that 
the  car  was  running:  at  a  hig:h  and  dang:erous  rate  of  speed  at 
the  time  of  the  accident,  for  an  ordinary  rate  of  speed  was,  under 
the  circumstances,  dangerous. 

With  respect  to  the  second  and  third  assig:nments  of  neg;li- 
g^ence  in  the  petition,  defendant  contends  that  there  was  no  evi- 
dence to  sustain  them ;  but  we  are  unable  to  concur  in  this  view. 
Without  setting:  out  the  evidence  in  detail,  it  was,  we  think,  suffi- 
cient to  take  the  case  to  the  jury.     It  is  claimed  for  defendant 
that  the  court  erred  in  refusing:  defendant's  instruction  No.  5, 
as  asked,  and  then  g:iving:  it  in  its  amended  form.    The  instruc- 
tion is  as  follows:    "If  the  jury  believes  from  the  evidence  that 
Mary  Van  Horn  while  a  passeng:er  on  defendant's  car  of  her 
own  volition  g:ot  off  said  car  while  the  same  was  in  motion,  and 
that  in  consequence  of  her  own  act  in  g:etting:  off  said  car  while 
it  was  moving:  she  was  thrown  to  the  g:round  and  sustained  in- 
juries of  which  she  afterwards  died,  then  the  verdict  must  be 
for  the  defendant,  even  thoug:h  the  jury  may  further  believe  that 
the  car  had  not  sufficient  g:uards  to  the  seats,  or  was  unduly 
crowded,  or  was  running:  at  unusual  rate  of  speed,  or  that  the 
track  was  roug:h  and  caused  jerks  and  shocks  of  the  car  run  on 
the  track  of  said  railroad,  unless  you  further  believe  from  the  ez'i- 
dence  that  the  crotvded  condition  of  the  car,  or  the  insuMciency 
of  the  guards  on  the  seats,  or  the  running  at  an  unusual  rate  of 
speed,  or  that  the  track  tvas  rough  and  caused  jerks  and  shocks 
in  said  car,  or  all  combined,  was  the  proximate  cause  of  the  in 
jury"     The  amendment  by  the  court  to  this  instruction  consists 
of  that  part  which  is  in  italics.    This  instruction,  in  its  orig:inal 
form,  presented  the  law  of  the  defense  correctly,  and  should  have 
been  g:iven.  if  the  same  theory  of  the  defense  was  not  embodied 
in  instructions  3  and  4  g:iven  at  the  request  of  the  defendant. 
If  Mrs.  Van  Horn  stepped  off  the  car  while  it  was  running:,  she 
was  ^ilty  of  neg:lig:ence   contributing:  to  her  injury,   and  the 
plaintiff  could  not  recover,  notwithstanding:  the  fact  that  the  car 
may  at  the  time  have  been  running:  at  a  hig:h  and  dang^erous  rate 
of  speed.     The   court,  however,  took  a  different  view  of  the 
matter,  and  neutralized  the  force  and  effect  of  said  instruction 
by  adding:  thereto  the  words,  "unless  you  further  believe  from 
the  evidence  that  the  crowded  condition  of  the  car,  or  the  insuffi- 
ciency of  the  g:iiards  on  the  seats,  or  the  running:  at  an  unusual 
rate  of  speed,  or  that  the  track  was  roug:h  and  caused  jerks  and 
shocks  in  said  car,  or  all  combined,  was  the  proximate  cause  of 
the  injurv',"  when  neither  one,  nor  all  of  the  facts  combined, 
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justified  deceased  in  leaving  the  car  while  it  was  running*.  Plain- 
tiff, however,  contends  that  the  third  and  fourth  instructions 
Sfiven  on  the  part  of  defendant  were  substantially  the  same  as 
that  under  consideration,  and  that,  therefore,  there  was  no  error 
in  modifying  said  instruction  No.  S. 

Instructions  3  and  4  are  as  follows:    "(3)  While  it  is  the  duty 
of  a  carrier  of  passeng^ers  to  use  the  greatest  care  to  prevent  its 
passengers  from  sustaining^  personal  injuries,  and  to  protect  their 
lives,  yet  the  passeng;ers  are  also  bound  to  exercise  ordinary  care 
so  as  to  not  place  themselves  in  perilous  positions,  or  do  any  act 
which  might  endang^er  their  safety;  so,  in  this  case,  it  was  the 
duty  of  the  defendant  to  use  the  e^reatest  care  to  prevent  the  said 
Mary  Van  Horn  from  sustainingf  personal  injury,  and  to   pro- 
tect her  life ;  yet  if  the  jury  believe  that  the  said  Mary  Van  Horn, 
without  the  knowledg^e  of  the  conductor  or  motorman  in  charge 
of  said  car,  or  before  they  could  interpose  to  prevent  her  doin^ 
so,  voluntarily  placed  herself  in  a  position  of  peril  where    she 
would  be  like!"  to  be  thrown  from  said  car,  or  if  she  voluntarily 
got  off  the  said  car  while  it  was  in  motion,  before  said  conductor 
or  motorman  could  interpose  to  prevent  her  from  doing  so,  and 
that  by  reason  of  being  thrown  or  getting  off  said  car  under  such 
circumstances,  she  was  thrown  to  the  ground  and  sustained  in- 
juries of  which  she  afterwards  died,  and  that  she  would  not  have 
sustained  such  injuries  had  she  not  voluntarily  placed  herself  in 
such  perilous  position,  or  voluntarily  got  off  the  car  while  it  was 
in  motion,  then  her  own  conduct  was  the  direct  cause  of  her 
death  and  plaintiff  cannot  recover.    (4)  If  the  jury  believes  from 
the  evidence  that  Mary  Van  Horn  was  seated  on  defendant's 
car,  and  that,  before  defendant's  employees  in  charge  of  said 
car  could  interpose  to  prevent  her,  she  voluntarily  arose  from 
her  seat  while  the  car  was  in  motion  at  a  point  on  defendant's 
railroad  which  was  not  a  usual  stopping  place  for  said  car,  and 
voluntarily  got  off  said  car  before  defendant's  said  employees 
could  interpose  to  prevent  her,  and  in  getting  off  said  car  she 
was  thrown  to  the  ground  and  sustained  injuries  of  which  she 
afterwards  died,  and  that  she  would  not  have  sustained  such 
injuries  had  she  not  attempted  to  leave  said  car  while  it  was  in 
motion,  then  such  acts  of  said  Mary  Van  Horn  were  negligent 
on  her  part,  and  plaintiff  cannot  recover."     These  instructions 
are  based  upon  the  theory  that  if  Mrs.  Van  Horn  voluntarily 
placed  herself  in  a  position  of  peril,  or  voluntarily  left  the  car, 
without  the  knowledge  of  the  conductor  or  motorman  in  charge 
of  the  car,  or  before  they  could  interpose  to  prevent  her,  the 
company  was  not  liable,  while  the  fifth  instruction,  as  asked  by 
defendant,  told  the  jury  that  if  Mrs.  Van  Horn,  "of  her  own 
volition  got  off  said  car  while  the  same  was  in  motion,  and  in 
consequence  of  her  own  act  in  getting  off  said  car  while  it  was 
moving  she  was  thrown  to  the  ground  and  sustained  injuries  of 
which  she  afterwards  died,  then  the  verdict  must  be  for  the  de- 
fendant," and  this,  too,  whether  or  not  the  conductor  or  motor- 
man  knew  or  might  have  known  that  she  was  in  the  act  of 


Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S         167 

Atlanta  Terminal  Co.  v.  American  B.  A  T.  Co 

^ettin^  off  the  car,  or  whether  they  took  any  steps  to  prevent 
her  doin^  so.  That  the  instructions  are  bottomed  upon  different 
theories,  and  that  the  third  and  fourth  instructio;is  i^^iven  at  the 
instance  of  defendant  do  not  clearly  cover  the  point  presented 
by  the  fifth  instruction,  as  asked  by  defendant,  is,  we  think,  quite 
plain. 

Defendant's  chief  defense  was  contributory  ne^li^ence  on  the 
part  of  Mrs.  Van  Horn,  and  it  had  the  right  to  have  that  ques- 
tion sharply  presented  to  the  jury. 

For  the  error  of  the  court  in  refusing  the  fifth  instruction 
asked  by  defendant,  the  judgment  is  reversed^  and  the  cause  re- 
manded.   All  concur. 


Atlanta  Terminal  Co.  ct  al,  v,  American  Baggage  &  Trans- 
fer Co. 

(Supreme  Court  of  Georgia,  May  24,  1906.) 
[54  S.   E.  Rep.  711.] 

Carriers — Public  Character.^ — A  railroad  company  as  a  common 
carrier  is  a  public  institution  only  in  a  qualified  sense. 

Same — Carriage  of  Passengers — Baggage.* — The  duty  of  transpor- 
tation by  a  common  carrier  of  a  parcel  as  baggage  is  incidental  to 
and  grows  out  of  the  contract  for  the  transportation  of  one  as  a 
passenger,  and  does  not  arise  until  the  person  tendering  such  parcel 
for  carriage  has  procured  the  right  of  transportation  as  a  passenger. 
(Per  Atkinson,  J.) 

Same. — Until  such  right  has  been  procured,  a  common  carrier  is 
under  no  duty,  public  or  private,  to  receive  a  parcel  from  any  one  to 
be  transported  as  baggage.     (Per  Atkinson,  J.) 

Same. — A  corporation,  acting  for  a  common  carrier  in  the  matters 
of  providini?  a  baggage  room  and  of  receiving  and  checking  baggage 
for  al!  the  patrons  of  the  common  carrier,  has  a  right  to  conduct  in 
its  baggage  room  an  independent  private  enterprise,  by  which  it  re- 
ceives and  keeps  on  storage  parcels  of  prospective  passengers  until 
they  are  called  for  by  the  passenger  after  he  has  obtained  his  ticket 
or  other  evidence  of  the  right  of  transportation,  and  then,  upon  ex- 
hibition of  the  same,  to  check  the  parcel  as  baggage  to  be  forwarded 
to  the  point  designated  by  the  ticket.     (Per  Atkinson,  J.) 

Same. — The  operations  under  the  private  enterprise  thus  conducted, 
however,  must  be  subordinate  to  the  service  which  must  be  rendered 
to  persons  who  tender  parcels  to  be  checked  as  baggage,  duly  ac- 
companied by  tickets  or  other  evidence  of  the  right  of  transportation. 

Sainc. — If  such  corporation  contracts  with  a  second  corporation 
to  allow  it  the  exclusive  right  to  carry  on  such  private  enterprise  in 
its  said  baggage  room,  but  complies  with  his  duty  to  a  third  corpo- 
ration as  a  member  of  the  public  generally,  by  immediately  receiving 
and  checking  such  parcels  as  may  be  tendered  by  it,  accompanied  by 
a  ticket  or  other  evidence  of  the  right  of  transportation,  and  giving 
such  third  corporation,  as  to  such  parcels  as  are  attended  with  tickets, 
the  preference  over  the  parcels  tendered  by  the  second  corporation 
to  go  upon  storage,  the  first  corporation  does  not  violate  any  duty 
to  the  third,  and  the  third  corporation  would  have  no  right  to  chal- 

*See  note,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  p.  xxxvi,  et  seq.;  foot-note 
appended  to  Wood  v.  Maine  Cent.  R.  Co.  (Me.),  9  R.  R.  R.  721,  32 
Am.  &  Eng.  R.  Cas.,  N.  S.,  721. 
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lenge  the  legality  of  the  contract  between  the  first  and  second  cor- 
porations, or  to  enjoin  the  operations  thereunder. 

Writ  of  Error— Review.— The  trial  court  did  not  commit  error  in 
any  of  its  rulings  complained  of  in  the  cross-bill  of  exceptions. 

Same — The  court  did  not  commit  error  in  granting  the  temporary 
injunction  complained  of  in  the  main  bill  of  exceptions. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County;  J.  T.  Pendleton, 

Action  by  the  American  Baggage  &  Transfer  Company  a^^ainst 
the  American  Terminal  Company  and  others.  From  the  judge- 
ment, both  parties  bring  error.  Judgment  on  main  bill  of  excep- 
tions reversed,  and  on  cross-bill  affirmed. 

Greatly  condensed,  the  case  presented  to  the  court  below  was 
as   follows:     The  Southern  Railway  Company,  the  Atlanta   & 
West  Point  Railroad  Company,  and  the  Central  of  Georgia  Rail- 
way Company  are  each  engaged  in  running  and  operating*  com- 
mercial  railroads   for  the   purpose,  among  others,   of  carrying: 
passengers.    They  all  enter  and  depart  from  the  same  passengfer 
depot  in  the  city  of  Atlanta.    Through  that  depot  the  travel  and 
consequent  handling  of  baggage  is  very  great.     None  of   the 
roads  have  made  provision  in  the  city  of  Atlanta  for  ingress  and 
egress  by  passengers  with  their  baggage  to  and  from  its  trains, 
except   through   the    depot   above   mentioned.     That   depot    is 
owned,  controlled,  and  operated  by  the  Atlanta  Terminal  Com- 
pany.    All  of  the  railroads  have  contracts  with  that  company, 
by  \yhich  it  undertakes  safely  and  with  all  reasonable  convenience 
to  accommodate  their  trains  on  suitable  railroad  tracks  in  a  suit- 
able depot,  and  in  like  manner  to  accommodate  the  traveling 
public  as  to  passengers  and  baggage  in  reaching  and  departing 
from  their  trains  through  such  depot.     They  all  have  rules,  a|>- 
plicable  in  the  city  of  Atlanta,  which  require  persons  to  have 
tickets  before  admission  to  the  trains,  and  before  receiving  par- 
cels as  baggage,  or  parcels  to  be  checked  as  baggage.    The  At- 
lanta Terminal  Company  is  a  separate  and  distinct  corporation, 
chartered  by  the  Secretary  of  State,  under  the  law  which  gov- 
erns the  grant  of  charters  to  railroad  companies.     In  the  exer- 
cise of  its  charter  powers,  it  acquired  the  site  for  the  depot,  and 
constructed  thereon  a  depot  building  and  grounds,  well  equipped 
with  railroad  tracks  for  the  handling  of  trains,  and  with  other 
conveniences  for  the  public  in  reaching  and  departing  from  the 
several  trains,  and  with  like  conveniences  for  the  handling  of 
baggage  for  passengers.    In  the  depot  building  there  are  baggage 
rooms  sufficient  to  accommodate  all  the  public,  to  which  out- 
going baggage  is  carried  to  be  checked  and  delivered  onto  trains, 
and  from  which  incoming  baggage  is  received  by  passengers  or 
their  agents.     The  means  of  the  delivery  of  baggage  from  the 
baggage  rooms  to  the  trains,  and  from  the  trains  to  the  baggage 
rooms,  is  by  elevator  and  other  modes  provided  by  the  Terminal 
Company.     There  are  no  means  by  which  a  passenger  can  de- 
liver and  receive  his  baggage  except  through  the  baggage  rooms. 
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These  rooms  are  not  immediately  on  any  street,  but  may  be 
reached  by  a  driveway  made  especially  for  the  use  and  conven- 
ience of  vehicles  in  delivering  and  receiving^  ba^g^a^e  for  passen- 
gers. With  reference  to  the  handling  of  baja^^ag^e  under  the 
particular  conditions  above  outlined,  the  Atlanta  Terminal  Com- 
pany, being  the  corporation  which,  in  place  of  the  railroads,  was 
undertaking  to  serve  the  public  in  the  manner  already  indicated, 
entered  into  a  contract  with  the  Atlanta  Baggage  &  Cab  Com- 
pany, wherein  it  was  provided,  among  other  things,  that  the 
company  last  named  should  have  "exclusive  control  of  checking 
baggage  from  and  to  all  points  in  the  city  of  Atlanta  from  and 
into  the  baggage  rooms"  of  the  said  Atlanta  Terminal  Companv 
By  virtue  of  this  clause  in  the  contract  it  was  the  intention  of  ^hc 
Terminal  Company  that  the  Cab  Company  should  have  the  priv- 
ilege, when  employed  by  a  prospective  passenger  to  transfer  a 
trunk  to  the  depot,  to  send  its  agent  to  the  residence  or  hotel  of 
said  prospective  passenger,  and  upon  the  trunk  at  such  hotel  or 
residence  place  the  private  "claim  check,"  giving  to  the  owner  a 
duplicate  of  the  same,  the  trunk  then  to  be  hauled  to  the  depot 
and  placed  within  the  baggage  rooms.  Later,  when  the  passen- 
ffer  would  come  to  the  baggage  rooms  and  present  his  railroad 
ticket  or  other  evidence  of  the  right  to  transportation  over  any 
of  the  lines  of  railroad  entering  the  depot,  with  his  said  claim 
check,  his  trunk  would  be  immediately  identified  and  the  claim 
check  taken  up,  and,  in  lieu  thereof,  a  railroad  check  given  for 
the  trunk  as  bagc^age  to  be  forwarded  to  the  point  of  destination 
on  the  route  designated  by  his  ticket.  Operations  such  as  above 
described  were  actually  conducted  under  said  contract.  The  ar- 
rangement is  greatly  to  the  convenience  of  the  traveler,  and 
enables  him  to  send  his  baggage  in  advance  to  the  depot,  and 
have  it  stored  where  he  can  readily  obtain  it  within  the  depot 
building  upon  his  arrival  with  ticket  for  departure  on  the  train. 
That  is  the  service  afforded  the  public  where  the  Cab  Company 
is  patronized.  But  if  a  prospective  passenger  should  send  his 
trunk  by  a  private  conveyance,  or  by  the  agency  of  some  person 
or  firm  than  the  Cab  Company,  the  trunk  would  not  be  received 
on  storage  at  all,  unless  it  was  accompanied  by  the  railroad 
ticket  or  other  evidence  of  the  right  of  transportation  of  the 
prospective  passenger.  In  such  case  the  trunk  would  not  be  ad- 
mitted into  the  building,  and  the  passenger,  after  procuring  his 
ticket,  would,  by  himself  or  agent,  be  required  to  produce  the 
baggage  from  outside  the  building,  directly  into  the  baggage 
room,  whereupon  it  would  be  received  as  baggage  and  kept  on 
storage  until  the  departure  of  the  first  train  over  the  route  in- 
dicated by  the  ticket,  and  then  forwarded  to  the  point  of  destina- 
tion. 

The  American  Baggage  &  Transfer  Company  is.  in  the  city  of 
Atlanta,  a  rival  company  to  the  Atlanta  Baggage  &  Cab  Com- 
pany, competing  with  it  in  the  business  of  hauling  baggage  for 
passengers  and  prospective  passengers  to  and  from  the  said  de- 
pot, and  is  not  allowed  the  "claim  check"  privilege  above  de- 
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scribed,  but  is  required,  before  ba^^a^e  will  be  received  from  it 
into  the  baggagfe  rooms  to  present  a  railroad  ticket  or    other 
evidence  of  the  ri^ht  of  transportation  over  one  of  the  lines  of 
railroad  entering;  the  depot.    Feelingf  directly  aj^g^rieved,  the  com- 
pany last  named  filed  its  suit  ag^ainst  the  Atlanta  Terminal  Com- 
pany and  the  Atlanta  Bag^gage  &  Cab  Company,  and  upon  the 
case  as  presented  claimed  that  the  exclusive  contract  referred  to 
between  the  defendants,  and  the  operation  thereunder  as  above 
described,  were  unlawful,  as  beings  unjust  discrimination  against 
the  public  generally  and  the  plaintiff  in  particular  in  a  matter 
relating  to  a  public  service,  and  that  such  discrimination   had 
resulted  and  would  continue  to  result  in  injury  and  damage  to 
the  plaintiff,  and  that  the  same  was  forbidden  by  article  4,  §  2, 
par.  4,  of  the  Constitution  of  this  state,  because  the  effect  of  the 
contract  was,  and  the  same  was  intended  to  have  the  effect,  to 
defeat  or  lessen  competition  in  business  and  to  encourage  mo- 
nopoly.    The  defendants  contend  that  the  contract  was  not  il- 
legal for  any  of  the  reasons  stated  by  the  plaintiff,  and  that  it 
was  not  an  unlawful  discrimination  against  the  plaintiff  or  the 
public  generally,  but,  on  the  contrary,  that  the  contract  was  law- 
fyl,  and  the  operations  of  the  parties  thereunder  were  lawful,  and 
justified  by  the  right  of  all  persons  to  deal  with  their  private  prop- 
erty in  such  manner  as  they  deem  proper ;  that  the  grant  by  the 
Terminal  Company  to  the  Cab  Company  of  the  exclusive  claim- 
check  privilege  was  a  mere  favor  disconnected  with  the  service 
of  the  public,  and  one  which  it  had  a  right  to  grant,  to  the  ex- 
clusion of  all  other  persons;  that  such  exclusive  privilege  was  h 
mere   favor,   which  the  Terminal   Company   was   at  liberty   to 
grant  or  to  withhold  from  any  one ;  and  that  the  plaintiff  had  no 
right  to  complain  because  that  company  had  not  seen  fit  to  extend 
that  privilege  to  the  plaintiff.     The  defendants  further  contend 
that,  if  the  claim-check  privilege  was  an  unjust  discrimination 
against  any  one,  it  could  only  be  such  as  against  an  actual  or 
prospective  passenger,  and  that  only  an  actual  or  prospective 
passenger  could  complain,  and  that,  the  plaintiff  in  this  case 
being  neither,  it  would  not  be  in  the  power  of  the  plaintiff  to 
complain  of  the  discrimination.    The  foregoing  presents  the  case 
and  the  contentions  upon  the  main  proposition  in  the  case. 

In  addition  to  those,  however,  the  plaintiff  further  contended 
that  the  agents  of  the  Terminal  Company  discriminated  in  favor 
of  the  agents  of  its  codefendants  and  against  the  agents  and 
servants  of  the  plaintiff,  in  the  matter  of  giving  the  one  prefer- 
ence over  the  other  in  the  service  at  the  baggage  room,  and  com- 
plained of  discourteous  treatment  of  the  agents  of  the  plaintiff, 
at  the  hands  of  the  agents  of  the  defendant,  relative  to  the 
handling  of  baggage,  all  of  which  tended  to  prevent  a  proper 
discharge  by  the  agents  of  the  plaintiff  of  its  duties  to  its  cus- 
tomers. Upon  these  contentions  the  defendants  joined  issue,  and 
there  was  conflicting  evidence.  Upon  this  theory  of  the  case 
the  plaintiff  offered  certain  evidence  which  was  excluded  by  the 
court,  as  follows:     (a)  That  part  of  the  affidavit  of  C.  A.  P. 
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Ebbert  which  reads  as  follows:     "The  said  Terminal  Company 
allows  the  Atlanta  Bagfi:afi^e  &  Cab  Company  an  office  for  the 
conduct  of  its  business  within  the  Terminal  station,  but  it  does 
not  allow   this  privilege  to  deponent's  company,  which  has  its 
main  office  on  Madison  avenue,  directly  opposite  the  Terminal 
station."     This  evidence  was  objected  to  on  the  [ground  that  it 
was  irrelevant  and  immaterial,  and  the  objection  was  sustained, 
(b)    That   part   of   the    affidavit   of   the   same    witness    which 
reads  as  follows:    "The  result  of  the  denial  to  deponent's  com- 
pany of  the  privilege  of  the  claim-check  system  is  to  tremendously 
handicap  it  in  the  baggage  transfer  business,  and  to  practically 
prevent  it  from  being  a  serious  competitor  of  the  Atlanta  Bag- 
gage &  Cab  Company.     The  members  of  the  traveling  public 
wish  to  get  their  trunks  checked  as  promptly  and  with  as  little 
inconvenience  as  possible,  and  the  fact  that  by  these  arrange- 
ments a  patron  of  the  Atlanta  Baggage  &  Cab  Company  is  af- 
forded a   secure  protection   for  his  trunk,  and  the   immediate 
means   of    identification   without   personal   examination   of   the 
trunk,  tends  to  force  the  members  of  the  traveling  public  to  pat- 
ronize the  Atlanta  Baggage  &  Cab  Company  in  preference  to 
deponent  s  company."    The  portion  of  the  affidavit  just  quoted 
was  objected  to  upon  the  ground  that  it  was  irrelevant  and  im- 
material, and  the  court  sustained  the  objection,     (c)  That  part 
of  the  affidavit  of  the  same  witness  which  reads  as  follows :    "All 
of  the  preferences  given  the  Atlanta  Baggage  &  Cab  Company 
as  above  set  put  result  in  an  unjust  discrimination  in  favor  of 
said  company  against  deponent's  company,  so  that  it  is  utterly 
impossible  for  deponent's  company  to  fairly  compete  with  the 
said  Atlanta  Baggage  &  Cab  Company."    When  the  portion  of 
the  affidavit  just  quoted  was  read,  it  was  objected  to  upon  the 
g:round  that  it  was  irrelevant  and  immaterial,  and  the  court  sus- 
tained the  objection,     (d)   That  part  of  the  affidavit  of  J.  P. 
Moody   which  reads  as  follows:     "Deponent  further  says  that 
(luring   the   month   of   September,   for  one  day,   the   American 
Ba^fi^age  &  Cab  Company  made  use  of  the  claim-check  system 
under  the  same  terms  and  conditions  under  which  it  is  habitually 
used  by  the  Atlanta  Baggage  &  Cab  Company,  and,  to  depo- 
nent's knowledge,  on  that  day  the  trunks  transferred  by  the 
American  Baggage  &  Cab  Company  were  handled  at  the  bag- 
Rage  room  with  less  delay,  and  with  less  inconvenience  to  all  of 
the  employees  within  the  baggage  room,  than  during  any  other 
(lay  in  which  the  American  Baggage  &  Transfer  Company  trans- 
acted any  business  in  the  baggage  room."    The  portion  of  the 
affidavit  just  quoted  was  objected  to,  on  the  ground  that  it  was 
irrelevant  and  immaterial,  and  the  court  sustained  the  objection. 
There  were  also  offered  in  evidence  by  the  plaintiff  numerous 
affidavits,  which  were  substantially  to  the  effect  that  affiants  were 
familiar   with  the  manner  of  conducting  the  baggage  transfer 
business  at  the  railway  stations  in  the  cities  of  Savannah,  Knox- 
ville,  Memphis,   Boston,   New  York,   New  Orleans,   Baltimore, 
and  Washington,  D.  C,  and  that  in  each  of  the  cases  named  no 
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discrimination  was  made  against  any  transfer  company  or  pri- 
vate individual  in  regard  to  storing  baggage  at  the  station  in  ad- 
vance of  its  being  checked  over  the  railroad  but  that  such  storag^e 
privilege  was  accorded  alike  to  all  agents  handling  the  baggagre 
of  prospective  passengers.  On  objection,  these  portions  of  the 
affidavits  were  ruled  out  as  irrelevant,  when  submitted ;  the  plain- 
tiff excepting  to  the  ruling  in  each  instance. 

Upon  the  trial  of  the  case  the  plaintiff  offered  an  amend- 
ment to  the  original  petition,  which  was  refused  by  the  court, 
and  which  related  to  the  organization  of  the  Atlanta  Terminal 
Company,  charging  that  its  stockholders  were  officers  and  agents 
of  the  various  railroads  at  the  depot  of  that  company.  The  al- 
lowance of  this  amendment  was  objected  to  on  the  ground  that 
it  was  irrelevant  and  immaterial,  and  the  court  sustained  the 
objection.  Also,  it  appears  that  the  plaintiff  had  notified  the 
defendant,  the  Atlanta  Baggage  &  Cab  Company,  to  produce  at 
the  trial  its  stockbook,  as  evidence  for  the  plaintiff.  The  defend- 
ant refused  to  comply  with  the  notice,  on  the  ground  that  the 
material  portions  of  the  stockbook  had  been  admitted  by  the 
owner  to  be  as  charged  in  the  petition,  and  that  its  further  con- 
tents were  irrelevant  and  immaterial  in  said  case.  Whereupon 
the  plaintiff  requested  the  court  to  grant  a  proper  order  requir- 
ing the  defendant  to  produce  said  stockbook,  "or  such  parts 
thereof  as  might  be  relevant  to  the  issue,  to  be  introduced  in 
evidence."  The  court  refused  to  compel  the  production  of  the 
stockbook,  and  sustained  the  objection  made  to  its  production. 
Some  other  questions  were  raised  by  the  cross-bill  of  exceptions, 
but  not  having  been  argued  in  the  brief  for  plaintiff  in  error, 
they  will  be  treated  as  abandoned.  At  the  interlocutory  hearing 
the  court  passed  the  following  order:  "It  is  ordered  that  the 
Atlanta  Terminal  Company  be  enjoined  from  conducting  its 
business  of  receiving  baggage  for  transportation  by  the  claim- 
check  system  in  such  a  way  as  to  allow  the  Atlanta  Baggage  & 
Cab  Company  to  put  baggage  hauled  fo  its  station  for  immediate 
transportation  in  its  baggage  rooms  in  advance  of  being  checked, 
while  it  denies  the  American  Baggage  &  Transfer  Company  the 
right  to  likewise  put  baggage  hauled  by  it  into  said  baggage 
room  which  is  intended  for  immediate  transportation."  To  the 
ruling  just  quoted,  the  Atlanta  Baggage  &  Cab  Company  and 
the  Atlanta  Terminal  Company  both  excepted,  and  assigned  er- 
ror thereon  for  all  the  reasons  mentioned  in  their  contentions 
hereinbefore  expressed,  and  for  other  reasons  not  necessary  here 
to  state.  The  plaintiff  filed  its  cross-bill  of  exceptions,  wherein 
it  assigned  error  upon  the  ruling  of  the  court  in  excluding  from 
evidence  the  various  affidavits  as  hereinbefore  recited,  and 
wherein  it  complains  of  the  judgment  of  the  court  as  above 
quoted,  for  reasons,  among  others,  that,  while  the  judgment  was 
correct  and  legal  in  so  far  as  it  went,  it  did  not  go  far  enough, 
but  should  have  rendered  all  the  relief  prayed  for  by  the  plain- 
tiff; that  the  court,  under  the  pleadings  and  evidence,  should 
have  held  that  the  contract  made  between  the  defendants,  giving 
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the  Atlanta  Baggage  &  Cab  Company  the  exclusive  rif^ht  to  place 
the  trunks  of  its  patrons  within  the  baggage  room  of  the  Ter- 
minal station  before  the  presentation  of  the  railroad  ticket  or 
other  evidence  of  the  right  of  transportation,  and  the  allowance 
to  the  Atlanta  Baggage  &  Cab  Company  of  the  exclusive  priv- 
il^:es  arising  under  the  claim-check  system,  should  have  been 
declared  to  be  illegal  and  void;  that  the  Terminal  Company 
should  have  been  enjoined  from  refusing  to  accept  and  place 
within  its  baggage  room  trunks  handled  by  petitioner  for  its 
patrons,  whenever  presented;  that  defendants  should  have  been 
enjoined  from  refusing  to  allow  petitioner  to  put  trunks  of  its 
patrons  into  said  baggage  room  at  any  time,  when  presented 
with  claim  checks  issued  by  petitioner ;  that  the  contract  between 
the  Atlanta  Terminal  Company  and  the  Atlanta  Baggage  &  Cab 
Company  should  have  been  held  void,  as  against  the  Constitution 
of  the  state  of  Georgia ;  and  that  the  court  should  have  uncondi- 
tionally issued  an  injunction  restraining  the  defendants  from  the 
continuation  of  the  various  acts  complained  of  in  the  petition. 
It  is  unnecessary  to  state  any  further  contentions  of  the  plaintiff. 
The  cross-bill  of  exceptions  complains  of  the  rulings  by  ap- 
propriate assignments  of  error  in  accordance  with  what  has  al- 
ready been  stated. 

Hugert  Haas,  Rosser  &  Brandon,  and  Dorsey,  Brewster  & 
Howell,  for  plaintiffs  in  error. 

/no.  L.  Hopkins  &  Sons  and  Arnold  &  Arnold,  for  defendant 
in  error. 

Atkinson,  J.  (after  making  the  foregoing  statement)..  1. 
The  several  railroads  which  enter  the  Terminal  station  in  the 
city  of  Atlanta  are  public  institutions  only  in  a  qualified  sense; 
that  is  to  say,  they  are  open  to  engagement  by,  and  are  bound  to 
serve,  all  the  public,  and  during  the  term  of  engagement  are 
public  institutions  as  to  those  who  have  called  them  into  service. 
Relatively  to  persons  not  so  engaging  and  calling  them  into 
service,  they  are  private  institutions,  and,  as  private  corporations, 
may  conduct  the  corporate  business.  In  other  words,  the  public 
character  of  the  corporation  as  a  common  carrier  lies  dormant 
until  quickened  into  activity  by  the  requisition  of  some  member 
of  the  public  who  demands  of  it  the  performance  of  some  duty 
enjoined  upon  it  by  law  in  favor  of  him  who  makes  the  demand ; 
and  immediately  upon  the  performance  of  that  duty,  it  again,  as 
to  such  person,  assumes  the  condition  of  an  ordinary  private 
corporation.  A  railroad  company,  in  its  relation  to  a  private 
person,  is,  in  this  sense  only,  a  public  corporation.  Of  course  it 
owes  many  duties  to  what  is  called  the  public  in  a  collective 
sense,  but  with  these  duties  we  are  not  now  to  deal.  See,  in  this 
connection,  the  opinion  of  the  court,  and  citations  in  Donovan  v. 
Penn.  Co.,  199  U.  S.  279,  26  Sup.  Ct.  91,  SO  L.  Ed.  — . 

2,  3.  In  this  suit,  the  public  as  such  does  not  complain.  The 
cause  of  action  is  alleged  to  be  that  of  an  individual,  or  rather 
another  private  corporation.    That  railroad  companies  are  vested 
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with  the  inherent  power  to  make  reasonable  rules  for  the  re^^u- 
lation  of  the  particular  business  in  which  they  are  eng-ag-ed,  and 
which  those  persons  usin^  them  must  observe,  is  not  now  open 
to  serious  question.     Indeed,  without  the  power  to  make   such 
rules  and  enforce  them,  there  would  be  chaos  and  such    utter 
confusion  in  the  conduct  of  their  business  that  they  could  neither 
meet  their  obligations  to  the  individual,  nor  render  satisfactory 
service  to  the  public.     Amongf  the  rules  which  are  universally 
reco^ized  as  reasonable  is  one  which  requires  persons,   before 
entering  trains  (having  seasonable  opportunity  to  do  so),  to  pro- 
cure tickets  or  other  evidence  of  the  right  of  transportation. 
The  ticket  thus  procured  is  the  evidence  of  the  right  of  the  per- 
son to  passage  on  the  vehicles  of  the  carrier  over  the  higfhway 
on  which  it  has  by  law  the  exclusive  right  of  passage.      The 
ticket  primarily  authorizes  the  person  to  ride  upon  the  vehicles, 
but  as  an  incident  to  that  right,  fixed  by  law,  he  has  also  the  rig*ht 
to  have  carried  certain  apparel  and  other  personal  effect  w^hich 
the  law  denominates  baggage.    From  the  rule  just  mentioned,  it 
results  that  no  apparel  or  effects  become  baggage  until  the  trav- 
eler has  qualified  himself  to  become  a  passenger.    The  bag;ig'a^e 
right  is  only  an  incident,  and  does  not  exist  before  the  establish- 
ment of  the  right  upon  which  it  is  dependent.    Such  being  true, 
it  is  reasonable  and  well  recognized  that  the  carrier,  after  mak- 
ing provision  for  supplying  tickets,  may  prescribe  that  before  a 
parcel  is  received  as  baggage  for  a  person,  such  person  must 
have  and  present  a  ticket  over  the  railroad  to  the  agent  of  the 
railroad,  who  will,  by  virtue  of  the  ticket,  receive  the  trunk  and 
give  a  check  for  it  as  baggage  over  the  route  designated  by  the 
ticket,  and  enter  upon  the  ticket  a  memorandum  to  the  effect 
that  the  right  of  checking  baggage  on  that  ticket  has  been  ex- 
ercised, and  consequently  exhausted.    Indeed  a  railroad  is  under 
no  private  duty  or  public  duty  to  receive  a  parcel  as  baggage 
before  a  right  of  transportation  of  the  passenger  has  been  es- 
tablished.    The  railroad  receives  no  pay  for  the  transportation 
of  baggage  as  such,  and  it  is  not  part  of  the  business  of  the  rail- 
road to  carry  parcels  as  baggage,  except  as  incident  to  the  right 
of  a  passenger.    If  it  was  an  attempt  to  send  the  parcel  by  freight 
where  charges  were  intended  to  be  paid  for  the  transportation 
of  the  parcel  independently  of  the  transportation  of  the  passen- 
ger, the  question  would  be  entirely  different.     If  such  rights  as 
are  above  mentioned  did  not  exist,  and  if  such  rules  as  above 
mentioned  could  not  be  enforced,  confusion  would  be  produced 
and  loss  of  baggage  would  result,  and  the  carrier,  by  imposition, 
could  be  unduly  burdened  with  parcels  for  people  other  than 
passengers,  and  which  ought  not  to  go  free  as  baggage.     Such 
imposition  could  be  carried  to  such  extent  as  to  render  the  car- 
rier unable  to  give  its  legitimate  passengers  the  efficient  inci- 
dental baggage  service  to  which  they  are  entitled.     If  it  should 
be  that  a  public  duty  as  to  the  reception  of  baggage  existed  be- 
fore any  relation  was  established  between  the  prospective  pas- 
senger and  the  carrier,  it  would  be  impossible  to  fix  a  time  at 
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which  the  duty  commenced.     It  would  not  do  to  hold  that  the 
duty  arose  as  soon  as  the  person  determined  to  g^o  upon  his 
trip ;  nor  would  it  do  to  hold  that  it  arose  when  he  started  for  the 
railroad  station ;  nor  would  it  do  to  hold  that  it  arose  when  the 
proposed  passenger  entered  the  depot  of   the   railroad.     If  it 
should  be  so  held,  the  proposed  passeng^er  could  cause  his  parcel 
to  be  checked  as  ba^^ag^e  and  forwarded  without  charge,  and 
then  chang^e  his  mind  and  never  purchase  a  ticket  or  pay  for  his 
transportation,  or  otherwise  acquire  the  right  to  ride  upon  the 
trains.    Or  if  one  were  inclined,  he  could  make  a  business  of 
forwarding  parcels,  without  ever  intending  to  become  a  passen- 
ger.   The  only  reasonable  rule  is  that  which  really  exists  under 
the  nature  of  the  implied  contract  by  which  baggage  is  carried ; 
that  is  to  say,  there  must,  as  a  condition  precedent  to  the  receiv- 
ing of  a  parcel  as  baggage,  be  established  the  right  of  the  pro- 
posed passenger  to  go  as  a  passenger  on  the  cars  of  the  carrier. 
Numerous  equally  cogent  reasons  might  be  stated  to  sustain  the 
reasonableness  of  such   rules,  but  those  already  assigned   will 
suffice  to  show  that  the  rule  in  question  is  both  sound  and  whole- 
some.    Having  the  right  to  make  such  rules,  and  such  having 
been  made  for  the  government  of  the  service  in  the  city  of  At- 
lanta, it  follows,  as  a  matter  of  both  logic  and  law,  that  until 
they  are  complied  with  by  one  wishing  to  ride  on  the  vehicles 
of  the  carrier,  the  carrier  is  not  bound  to  receive  him  on  its 
trains  or  his  baggage  into  its  custody.     There  being  no  such 
duty  until  these  conditions  are  complied  with,  it  follows  that 
the  carrier  is  not  a  public  institution  as  to  any  person  in  respect 
of  the  matter  now  under  consideration,  until  he  brings  himself 
into  a  public  relation  with  it  by  complying  with  the  conditions. 
When  that  is  done,  but  not  until  then,  is  the  dormant  public 
character  of  the  corporation  as  to  such  person  aroused.     The 
right  to  prescribe  carries  with  it  the  right  to  enforce,  and  the 
right  to  enforce  such  rules  negatives  the  idea  of  private  or  public 
duty  arising  from  anything  not  permitted  by  such  rules. 

4.  The  claim-check  system  which  is  complained  of  in  this 
case  is  founded  upon  a  practice  which  wholly  precedes  the  crea- 
tion of  the  relation  of  passenger  and  carrier.  It  is  the  simple 
matter  of  storage  of  parcels  before  the  prospective  passenger 
qualifies  himself  to  become  a  passenger,  and  before  he  tenders 
his  parcel  to  be  checked,  as  baggage.  See  Kates  v,  Atlanta  Bag- 
gage &  Cab  Co.,  107  Ga.  636,  34  S.  E.  372.  46  L.  R.  A.  431. 
That  system  has  no  relation  to  the  duty  of  carriage  founded  on 
the  contract  for  passenger  transportation.  The  issue  of  claim 
checks  is  neither  enjoined  nor  prohibited  by  law.  It  would  not 
in  any  just  sense  be  said  that  it  is  a  violation  of  a  public  duty 
either  to  grant  or  to  refuse  claim  checks  for  his  baggage  to 
one  who  is  not,  but  who  expresses  his  purpose  to  become,  a 
passenger.  It  must  follow,  therefore,  that  the  practice  under  the 
claim-check  system  was  not  one  of  public  duty.  If  not  a  matter 
of  public  duty,  it  is  necessarily  one  of  those  things  which  a  cor- 
poration is  free  to  do  or  omit  as  it  may  choose,  and  surely  a 
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court  of  equity  will  not  enjoin  tlie  doing;  or  compel    the   per- 
formance of  acts  which  the  company  may  or  may  not  do  in  its 
discretion.     What  has  been  said  is  true  if  the  railroads    them- 
selves were  directly  dealing  with  the  claim-check  system.      It  is 
none  the  less  true  when  the  Terminal  Company,  the  agfent  of  the 
roads,  deals  with  it.     The  oblif^ation  of  the  agent  cannot   be 
greater  than  that  of  the  principal.    There  would  be  no  po^ver  in 
the  agent  to  disobey  the  reasonable  and  lawful  rules  of  the  prin- 
cipal.   What  has  been  said  is  true  if  the  prospective  passenger 
were  dealing  directly  with  the  railroad  company,  or  its  ag'ents, 
the  Terminal  Company.     It  is  none  the  less  true  because    the 
dealing  is  with  the  Cab  Company  or  the  Transfer  Company, 
which,  as  agent,  drays  for  the  prospective  passenger.    The  a^ent 
of  this  kind  does  not  himself  attempt  to  travel,  and  under  no 
view  could  have  a  greater  right  to  the  public  service  of  the  rail- 
roads or  other  terminal   facilities  than  the  principal,   the    pro- 
spective passenger  whom  he  would  serve.    This  brings  us  to  the 
conclusion  that  the  Terminal  Company,  which  owns  the  terminal 
facilities,  is  under  no  duty,  with  reference  to  the  practice  under 
the  claim-check  system,  to  either  of  the  baggage  companies,  and, 
was  at  liberty  to  deal  with  either  to  the  exclusion  of  the  other, 
as  a  matter  of  common  right.     See,  in  this  connection,  opinions 
in  the  cases  of  Donovan  v.  Penn.  Co.,  199  U.  S.  279,  26  Sup.  Ct. 
91,  50  L.  Ed.  — ;  Kates  v,  Atlanta  Baggage  &  Cab  Co.,  107  Ga. 
636,  34  S.  E.  372,  46  L.  R.  A.  431 ;  Fluker  v,  Ga.  R.  R.  Co.,  81 
Gay  461,  8  S.  E.  529,  2  L.  R.  A.  843,  12  Am.  St.  Rep.  328. 

5.  The  operations  under  the  claim-check  system,  being  by 
virtue  of  private  rights,  must  be  subordinate  to  the  right  of 
service  by  the  Terminal  Company  in  the  performance  of  its 
duties  to  those  who  have  established  with  the  carrier  a  right  of 
transportation  as  passengers.  The  agent  of  the  common  carriers 
which  is  the  terminal  company  in  this  case,  could  not,  under 
the  guise  of  the  claim-check  system,  so  conduct  the  business 
of  receiving  and  forwarding  baggage  as  to  discriminate  unduly 
between  persons  entitled  to  the  rights  of  passengers,  nor  in  such 
manner  as  to  interfere  with  the  proper  receipt  and  delivery  of 
baggage  which  comes  to  it  properly  attended  by  a  ticket  or 
other  evidence  of  the  right  of  transportation.  If  the  claim-check 
system  interfered  with  that,  it  ought  to  be  enjoined. 

6.  It  is  contended  by  the  defendants  in  this  case  that  there 
are  ample  means  always  at  hand,  and  that  the  service  is  prompt 
and  expeditious  in  the  immediate,  convenient,  and  safe  receipt 
and  checking  of  parcels  when  presented  to  be  checked  as  bag- 
gage, accompanied  by  a  ticket  or  other  evidence  of  the  right  of 
the  owner  to  go  upon  the  trains.  The  contention  of  the  plaintiff 
Upon  this  point  is  to  the  contrary ;  and  there  is  some  evidence  to 
support  both  contentions.  The  baggage  which  is  tendered  with 
the  ticket  is  entitled  to  a  preference  of  receipt  over  that  which 
is  carried  to  the  Terminal  station  to  go  on  stoiage  under  the 
transfer-check  system,  and  that  the  Terminal  Company,  the 
agent  of  tho  carriers,  should  be  held  to  a  strict  compliance  with 
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its  duty,  in  seeing  that  the  approach  to  the  bai^gage  room  is 
always  accessible  to  those  bringing  trunks  or  parcels  accompa- 
nied by  tickets  or  other  evidence  of  the  right  of  transportation, 
and,  upon  the  presentation  of  the  same,  to  immediately  check 
them  as  baggage  into  the  baggage  room,  and  that  they  may  be 
enjoined  from  doing  anything  which  prevents  such  accessibility, 
or  such  immediate  service  in  the  checking  of  parcels.    To  this 
end,  the  Cab  Company  would  not  be  allowed  to  block  the  way, 
at  the  places  of  delivery  into  the  baggage  room,  with  its  vehicles, 
in  delivering  trunks  and  parcels  under  the  claim-check  system 
as  distinguished  from  a  delivery  when  accompanied  by  tickets 
or  other  evidence  of  the  right  of  transportation.    In  other  words, 
so  long  as  the  Terminal  Company  acts  as  the  agent  of  the  com- 
mon carrier,   it  should  subordinate  its   mere   private   contract 
rights  and  duties,  growing  out  of  the  claim-check  system,  to  the 
superior  duty  which  the  carrier  owes  to  its  passenger  to  provide 
for  the  safe,  convenient,  and  expeditious  handling  of  baggage. 
It  is  argued  that  under  the  claim-check  system,  after  a  pro- 
spective passenger  has  obtained  his  ticket  or  other  evidence  of  the 
right  of  transportation,  he  is  required  only  to  tender  such  evi- 
dence of  the  right  of  transportation,  with  his  claim-check,  to 
the  agent  of  the  Terminal  Company,  at  the  front  window  within 
the  building  which  contains  the  baggage  room ;  which  is  a  great 
convenience  to  the  passenger;  whereas,  a  person,  after  obtaining 
his  evidence  of  the  right  of  transportation,  who  does  not  patron- 
ize the   company   operating   under   the   claim-check   system,   is 
required  to  go  outside  the  building  and  identify  his  parcel,  and 
then  tender  the  same  with  the  ticket  to  be  checked;  that  this 
transaction  causes  the  passenger  to  incur  the  inconvenience  of 
going   out  of  the.  building,   and  sometimes  the   discomfort  of 
going  into  the  rain  or  other  inclement  weather,  and  sometimes 
causes  the  baggage  to  remain  in  the  rain  or  to  be  otherwise 
exposed;  that  these  conditions  make  a  discrimination  even  as 
between  the  passengers,  after  the  public  relation  has  been  es- 
tablished.   This  is  clearly  a  discrimination  which  ought  not  to  be 
permitted  as  against  the  passenger;  but  the  passengers  them- 
selves do  not,  in  this  case,  complain.    This  discrimination  would 
not  extend  to  the  plaintiff  company,  which  merely  acts  as  the 
drayman   for  the  purpose  of  carrying  the  prospective   passen- 
ger's trunk  to  the  Terminal  station  to  be  checked  as  baggage ; 
for,   in    the   supposed   case,    the    discrimination    did    not    begin 
against  the  passenger  himself  until  he  obtained  a  ticket.     For 
like  reasons  it  would  not  begin  against  the  drayman  until  the 
drayman  had  obtained  a  ticket  to  be  presented  with  the  trunk 
at  the  time  of  its  tender  for  checking  as  baggage.     Under  the 
evidence,  when  the  trunk  is  tendered  accompanied  by  the  ticket, 
it  is  immediately  received  and  checked  as  baggage ;  and  we  hold 
that  it  should,  as  a  matter  of  public  duty  to  the  dravman,  be  so 
received  and  checked  when  so  accompanied  by  a  ticket.    Under 
these  conditions,  it  will  be  observed  that  as  soon  as  the  public 
duty  to  the  drayman  arises,  it  is  immediately  complied  with,  and 
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there  is  no  violation  of  his  rig^hts.  Without  a  violation  of  the 
ri^ht  of  the  plaintiff  company  it  certainly  had  no  individual 
cause  of  complaint,  no  matter  how  flagrant  may  be  the  wrong 
to  the  prospective  passenger.  It  is  unnecessary  to  consider 
whether  the  contract  between  the  two  defendants  is  violative 
of  the  Constitution  of  the  state  of  Georgia,  or  is  void  for  any 
other  reason,  because  if  the  operation  thereunder  between  those 
two  companies  'does  not  violate  any  right  of  the  plaintiff,  the 
illegality  of  the  contract  and  the  operations  6i  the  two  defendant 
companies  thereunder  are  matters  of  no  concern  to  the  plaintifi. 
It  would  be  in  the  position  of  one  having  no  wrong  to  redress. 

7.  From  what  has  been  said,  it  is  manifest  that  the  evidence 
w^hich  was  offered,  and  that  which  was  sought  to  be  introduced 
as  complained  of  in  the  cross-bill  of  exceptions,  was  irrelevant 
and  immaterial,  and  the  court  did  not  commit  error  in  excluding 
the  same,  or  in  making  the  interlocutory  order  conform  more 
strictly  with  the  prayers  of  the  petition,  as  complained  of  in  the 
cross-bill  of  exceptions,  or  in  refusing  to  require  the  production 
of  the  stockbooks  of  the  Terminal  Company. 

8.  Likewise  it  follows  that  the  court  did  commit  error  in 
granting  the  temporary  injunction  quoted  in  the  record,  which 
is  complained  of  in  the  main  bill  of  exceptions.  We  do  not 
deem  it  necessary  to  discuss  any  other  proposition  in  the  case. 

Judgment  on  main  bill  of  exceptions  reversed;  on  cro§s-bill 
affirmed.    All  the  Justices  concur,  except  Fish,  C.  J.,  absent. 


Hicks  v.  Wabash  R.  Co. 

(Supreme  Court  of  Iowa,  July  12,  1906.) 
[108  N.  W.  Rep.  534.] 

Carriers — Loss  of  Baggage — Nature  of  Liability.* — Plaintiff,  on  ar- 
riving at  a  junction,  found  that  there  were  no  trains  running  on  de- 
fendant's road  by  which  she  could  reach  her  destination.  She  left 
lier  trunk  there,  and  proceeded  to  her  destination  by  another  line. 
After  she  reached  her  destination,  defendant's  a^ent  telegraphed  the 
agent  at  the  junction  to  forward  the  trunk  with  charges  for  storage 
and  transportation  whereupon  the  trunk  was  rechccked  and  carried 
in  defendant's  baggage  car  to  destination,  the  check  being  mailed  to 
defendant's  agent.  Held,  that  defendant  did  not  transport  the  trunk 
as  passenger's  bafjrgage,  and  was  only  liable  for  its  loss  as  a  carrier 
of  goods. 

Same — ^Loss  of  Goods — Termination  of  Liability — ^Warehouae- 
man.t — The  liability  of  a  common  carrier  as  such  terminates  and  its 
liability  as  a  warehouseman  bejjnns  when  the  goods  have  reached 
their  destination  and  are  ready  for  delivery  to  the  consignee,  though 

*See  precedinj?  case,  and  foot-note. 

tSee  foot-notes  appended  to  Bachant  v.  Boston  &  M.  R.  R.  (Mass.), 
16  R.  R.  R.  677,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  677;  foot-notes  ap- 
pended to  Walters  v.  Detroit  United  Ry.  Co.  (Mich.),  16  R.  R.  R. 
668,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  658;  foot-note  appended  to  Chicago, 
etc.,  Ry.  Co.  v.  Reyman  (Ind.),  16  R.  R.  R.  674,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  674. 
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the  consignee  has  received  no  notice  of  the  arrival  of  the  goods  and 
has  had  no  opportunity  to  take  them  away. 

Appeal  from  District  Court,  Fremont  County ;  O.  D.  Wheeler, 
Jud^e. 

Action  to  recover  the  value  of  a  trunk  and  its  contents,  be- 
longing to  plaintiff,  transported  by  defendant  as  a  common 
carrier  of  passengers,  as  baggage,  from  the  town  of  New  Con- 
ception, in  Mo.,  to  Shenandoah,  Iowa,  and  there  destroyed  by 
accidental  fire.  The  defendant  denied  that  plaintiff  was  a  pas- 
senger on  defendant's  road  and  that  the  trunk  of  plaintiff  was 
transported  as  baggage,  and  further  alleged  that  the  trunk  and 
its  contents  were  transported  by  defendant  as  a  common  carrier 
of  goods,  and  were  accidentally  destroyed  by  fire  after  reaching 
their  destination  and  without  fault  on  the  part  of  defendant. 
There  was  a  verdict  for  defendant,  and  from  the  judgment 
thereon  plaintiff  appeals.    Affirmed. 

W.  E,  Mitchell,  for  appellant. 
T,  S,  Stevens,  for  appellee. 

McClain,  C.  J.  Plaintiff  arrived  with  her  trunk  at  the  town 
of  New  Conception  on  the  train  of  the  Chicago  Great  Western 
Railroad  Company,  with  the  intention  of  there  taking  a  train  on 
the  defendant  road  for  her  destination  which  was  Shenandoah. 
Finding,  however,  that  no  trains  were  running  on  the  defendant 
road  by  which  she  could  reach  her  destination,  she  proceeded 
on  the  suggestion  of  defendant's  agent,  who  was  also  the  agent 
of  the  Chicago  Great  Western  Railroad  Company,  on  the  train 
of  the  latter  to  another  point  in  Missouri,  from  which  by  a 
roundabout  way  she  reached  Shenandoah  over  defendant's  road. 
By  reason  of  lack  of  time  plaintiff's  trunk  was  not  rechecked 
from  New  Conception,  and  remained  there  until  plaintiff  arrived 
at  Shenandoah,  when  defendant's  agent  telegraphed  to  the  agent 
at  New  Conception  to  forward  plaintiff's  trunk  with  charges 
for  storage  and  transportation.  The  trunk  was  then  rechecked 
from  New  Conception  to  Shenandoah,  and  the  check  was  sent 
by  railroad  mail  to  defendant's,  agent  at  Shenandoah.  The 
evidence  tends  to  show  that  the  trunk  was  carried  in  defendant's 
bag^ge  car  and  unloaded  at  Shenandoah  about  9  o'clock  on 
Sunday  night,  and  that  there  was  no  baggage  master  usually 
present  to  receive  and  deliver  baggage  arriving  on  that  train. 
One  Miller,  representing  a  transfer  company,  had  agreed  with 
plaintiff  that  he  would  receive  the  trunk  when  it  arrived  and 
transport  it  to  plaintiff's  residence;  but  in  the  absence  of  any 
baggage  master  be  did  not  attempt  to  secure  the  trunk  on  its 
arrival,  and  before  he  called  for  it  the  next  morning  the  de- 
fendant's station  house  and  all  the  baggage  contained  therein, 
presumably  including  plaintiff's  trunk,  were  destroyed  by  fire 
without  defendant's  fault. 

Counsel    for   appellant   insist  on  two  different   views   of  the 
relations  of  plaintiff  and  defendant,  under  either  of  which,  as  he 
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claims,  plaintiff  was  entitled  to  recover:  (1)  That  plaintiflf'?: 
trunk  was  transported  by  defendant  as  ba^^ag^e,  and  that  de- 
fendant, as  common  carrier  of  passeng^ers,  was  liable  therefor 
until  the  plaintiff  had  had  a  reasonable  opportunity  to  receive 
it  and  take  it  away ;  and  (2)  that,  if  the  defendant  was  a  common 
carrier  of  gfoods  as  to  the  trunk,  then  defendant  was  liable 
therefor  as  common  carrier,  because  plaintiff  had  an  ag^ent 
present  at  the  arrival  of  the  trunk  ready  to  take  it  away,  and 
was  unable  to  do  so  by  reason  of  the  fault  of  defendant  in  not 
havinjB:  some  agent  there  authorized  to  deliver  the  trunk  to 
plaintiff's  representative. 

1.  We  think  it  is  perfectly  clear  that  defendant  was  not  as  to 
this  trunk  the  carrier  of  a  passenger's  baggage.     The   trunk 
was  not  carried  from  New  Conception  to  Shenandoah  as   the 
baggage  of  a  passenger,  even  though  it  may  have  been  checked 
and  carried  in  a  baggage  car.    A  carrier  of  passengers  is  liable 
for  baggage  only  when  the  baggage  is  checked  and  transported 
as  incident  to  the  transportation  of  a  passenger,  and  plaintiff 
was  not  a  passenger  on  defendant's  road  from  New  Conception 
to  Shenandoah.    The  trunk  remained  at  New  Conception  in  the 
possession  of  the  Chicago   Great   Western   Railroad   Company 
until  the  agent  of  that  Company  who  was  also  the  agent   of 
defendant  company,  checked  it  to  Shenandoah  in  pursuance  of  an 
order  from  defendant's  agent  to  forward  it  with  storage  and 
transportation  charges.     The  trunk  was  therefore  forwarded  by 
defendant  as  a  carrier  of  goods  for  hire,  and  not  as  passenger's 
baggage.    That  a  carrier  transporting  goods  as  baggage  which 
is  not  in  fact  the  baggage  of  a  passenger  is  not  liable  for  such 
baggage  as  a  carrier  of  passengers  is  well  settled.    See  Beers  v. 
Boston  &  A.  R.  Co.,  67  Conn.  417,  34  Atl.  541,  32  L.  R.  A.  535, 
52  Am.  St.  Rep.  293. 

2.  But  the  defendant  was  beyond  question  a  common  carrier 
of  goods  as  to  plaintiff's  trunk  from  New  Conception  to  Shenan- 
doah, for  it  undertook  to  transport  the  trunk  for  a  reasonable 
compensation  to  be  paid,  and  the  only  question  on  this  branch 
of  the  case  is  whether  its  liability  as  common  carrier  had  ter- 
minated and  that  of  warehouseman  had  arisen  before  the  de- 
struction of  the  trunk  by  fire  in  defendant's  station  house;  for 
it  is  conceded  that  the  loss  was  one  for  which  the  defendant 
would  be  liable  if  it  still  held  the  trunk  as  common  carrier,  but 
would  not  be  liable  if  the  trunk  was  in  its  possession  as  ware- 
houseman. The  rule  which  has  been  consistently  adopted  by 
this  court  from  the  beginning  is  that  the  liability  of  the  common 
carrier,  as  such,  terminates  when  the  goods  have  reached  their 
destination  and  are  ready  for  delivery  to  the  consignee,  and  that 
thereafter  the  carrier  is  warehouseman  only,  even  though  the 
consignee  has  received  no  notice  of  the  arrival  of  the  goods  at 
their  destination  and  has  had  no  opportunity  to  take  them  away. 
Francis  7a  Dubuque^  &  S.  C.  R.  Co.,  25  Iowa,  60,  95  Am.  Dec. 
769;  Mohr  v,  Chicago  &  N.  W.  R.  Co.,  40  Iowa,  579;  Independ- 
ence Mills  Co.  V.  Chicago  &  N.  W.  R.  Co.,  72  Iowa,  535,  34 
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N.  W.  320,  2  Am.  St.  Rep.  258.  The  ^neral  weififht  of  authority 
no  doubt  is  that  the  carrier  remains  liable  as  carrier  until  the 
consifrnee  has  had  a  reasonable  opportunity  to  take  the  g^oods. 
This  is  the  rulingf  announced  by  the  New  Hampshire  court  in 
the  leading  case  of  Moses  v.  Boston  &  Maine  R.  R.,  32  N.  H. 
523,  64  Am.  Dec.  381,  followed  in  New  York,  Faulkner  v. 
Hart.  82  N.  Y.  413,  37  Am.  Dec.  574.  in  Michigan,  McMillan 
V,  Michigran  S.  &  N.  I.  R.  R.  Co.,  16  Mich.  79.  93  Am.  Dec.  208. 
and  in  many  other  jurisdictions.  But  this  court  has  followed  the 
Massachusetts  rule  announced  in  Norway  Plains  Co.  v.  Boston 
&  Maine  R.  R.,  1  Gray  (Mass.)  263,  61  Am.  Dec.  423;  Rice  v. 
Hart,  118  Mass.  201.  19  Am.  Rep.  433.  and  approved  in  Illinois 
(Merchants'  Dispatch  Trans.  Co.  v.  Moore,  88  111.  136,  30  Am. 
Rep.  541),  and  in  some  other  jurisdictions  as  well  as  in  Iowa. 
The  cases  from  Massachusetts  and  Illinois  just  cited  illustrate 
the  application  of  this  rule  to  cases  very  similar  to  the  one 
before  us.  and  there  can  be  no  question  that  under  this  rule  the 
defendant  had  ceased  to  be  a  common  carrier  as  to  the  plaintiff's 
trunk  when  it  was  placed  in  its  station  house,  and  had  become 
liable  therefor  as  warehouseman  only.  The  rule  as  to  termina- 
tion  of  liability  for  ba^^ag^e  is  different  from  that  as  to  ig^oods. 
See  Mote  v.  Chicago  &  N.  W.  R.  Co.,  27  Iowa,  22.  1  Am.  Rep. 
212 :  Ditman  Boot  &  Shoe  Co.  z\  Keokuk  &  W.  R.  Co..  91  Iowa, 
416,  59  N.  W.  257,  51  Am.  St.  Rep.  352. 

But  as  already  pointed  out  there  is  no  occasion  to  discuss  the 
question  whether  if  defendant  had  been  transporting  plaintiff's 
trunk  as  ba^^a^e  it  would  have  been  liable  for  its  loss.  Defend- 
ant can  be  liable,  if  at  all.  only  as  a  common  carrier  of  g^oods. 
Counsel  for  appellant  contends  that  even  as  to  g:oods  the  con- 
sigfnee  is  entitled*  to  an  opportunity  to  receive  them  from  the 
carrier  as  carrier,  and  that  the  relation  of  warehouseman  inter- 
venes only  when  the  consignee  is  not  ready  to  take  the  g^oods  on 
their  arrival.  But  as  above  indicated,  such  is  not  the  rule  in 
this  state,  and  even  if  it  were,  the  plaintiff  does  not  make  out  a 
case  under  the  evidence;  for  while  Miller,  the  a^ent  of  the 
transfer  company,  had  authority  to  receive  the  trunk  on  its 
arrival  he  did  not  attempt  to  p^et  it  nor.  so  far  as  disclosed  in 
the  evidence,  advise  the  a^ent  of  the  defendant  that  he  was 
ready  to  take  it.  It  does  not  appear  that  if  he  had  demanded 
the  trunk  when  it  arrived  by  applying^  to  the  nigfht  operator  of 
defendant  in  chargfe  of  the  station  it  would  not  have  been  de- 
livered to  him.  But  we  need  not  gfo  into  a  discussion  of  the 
evidence  on  this  point  for  we  are  satisfied  to  follow  the  rule 
recogfnized  by  the  previous  decisions  of  this  court. 

The  jud^^nent  of  the  trial  court,  based  on  a  verdict  rendered 
Vnder  instructions  correctly  stating^  the  rule  as  to  defendant's 
liability,  recogfnized  in  the  previous  decisions  of  this  court,  is 
affirmed. 
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Ford  v,  Minneapolis  St.  Ry.  Co. 

(Supreme   Court   of   Minnesota,   May   ii,   1906.) 

[107  N.  W.  Rep.  817.] 

Carriers — ^Assault  on  Passenger — ^Nominal  Damages.* — Plaintiff,, 
who  was  convalescing  from  serious  neurasthenia,  when  about  to  get 
on  one  of  defendant's  cars  as  a  passenger,  was  seized  by  the  throat 
by  an  employee  of  the  defendant  and  dragged  or  pushed  about  12 
feet  into  the  street  gutter.  Plaintiff's  neck  was  bruised  or  cut  'where 
the  employee's  fingers  dug  into  his  flesh.  The  discoloration  and 
finger  marks  on  his  throat  remained  for  several  days.  The  effect  on 
plaintiff  was  to  retard  his  recovery.  Some  one,  not  the  plaintiff,  had 
struck  the  employee.  When  plaintiff  called  to  him  not  to  strike,  that 
it  was  not  the  plaintiff  who  had  struck  him,  the  employee  let  go  oi 
plaintiff,  not  knowing  whether  plaintiff  was  his  assailant  or  not. 
Held,  under  the  circumstances  of  the  case,  the  assault  was  tortious, 
and  plaintiff  was  not  restricted  to  nominal  damages. 

New  Trial — Inadequate  Damages. — It  was  within  the  reasonable 
discretion  of  the  trial  court  to  grant  a  new  trial  upon  the  ground  that 
a  verdict  of  $1,  was  inadequate.  The  defendant  and  appellant  was 
not  prejudiced  by  the  condition  that  it  might  avoid  a  new  trial  by 
payment  of  $150.  Marsh  v.  Minneapolis  Brewing  Co.,  99  N.  W.  630,. 
92  Minn.  182,  followed  and  applied. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Hennepin  County;  David  F. 
Simpson,  Judg^e. 

Action  by  Robert  G.  Ford  ag^ainst  the  Minneapolis  Street 
Railway  Company.  Verdict  for  plaintiff  for  $1.  From  an  order 
setting:  aside  the  verdict  and  g^ranting;  a  new  trial,  unless  de- 
fendant should  consent  to  an  increase  thereof,  defendant  appeals. 
Affirmed. 

Koon,  Whelan  &  Bennett,  for  appellant. 
R.  L.  Penney,  for  respondent. 

Jaggard,  J.  Plaintiff's  claim  for  $5,000  damag^es  was  based 
upon  the  followingf  facts:  He  had  been  in  ill  health,  and  was 
convalescing:  from  serious  neurasthenia.  When  he  was  about  to 
g^et  on  one  of  defendant's  cars  as  a  passenger,  some  one,  hot  the 
plaintiff,  struck  an  employee  of  the  defendant  who  had  been  sent 
by  the  company  to  the  place  to  assist  in  handling:  the  passeng^ers 
there.  That  employee  turned  around,  seized  plaintiff  by  the 
throat,  dragged  or  pushed  him  about  12  feet  into  the  street 
gutter,  and  threatened  to  "smash  his  damned  head."  Plaintiff 
called  to  him  not  to  strike.  Plaintiff's  neck  was  bruised  or  cut 
where  the  employee's  fingers  had  dug  into  his  flesh.  The  dis- 
coloration and  finger  marks  on  his  throat  remained  for  several 
days.  The  effect  on  plaintiff  was  to  retard  his  recovery.  The 
defense  was  as  follows:   As  soon  as  the  plaintiff  said  that  it  was 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
the  carrier  for  assaults  on  its  passengers,  see  foot-notes  appended  to 
Foster  v.  Grand  Rapids  Ry.  Co.  (Mich.),  17  R.  R.  R.  513,  40  Am.  & 
Eng.  R.  Cas.,  N.  S.,  613. 
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not  he  who  had  struck  the  employee,  that  employee  then,  not 
knowing  whether  plaintiff  was  the  assailant  or  not,  let  ^o  of  him. 
There  was  no  evidence  that  the  plaintiff  lost  time  or  recreation. 
He  was  never  oblig^ed  to,  and  did  not,  consult  a  physician  with 
reference  to  his  injuries.  The  jury  returned  a  verdict  of  $1. 
On  motion  by  the  plaintiff  the  court  ordered  that  the  verdict 
be  set  aside  and  a  new  trial  had,  unless  the  defendant  should, 
within  10  days  from  the  date  of  the  filing;  of  the  order,  consent 
in  writing  that  such  verdict  mig^ht  be  increased  to  the  sum 
of  $150. 

This  appeal  presents  only  the  question   whether  or  not  the 
damafifes   were   inadequate.     Under   the   circumstances   of   this 
case,  the  assault  was  tortious  and  plaintiff  was  not  restricted  to 
nominal  dama/^es.     McNamara  v.  St.  Louis  Transit  Co.   (Mo. 
Sup.)  81  S.  W.  880,  66  L.  R.  A.  486;  Ickenroth  v.  St.  Louis 
Transit  Co.,   102  Mo.  App.  597,  77  S.  W.   162;    Goddard  v. 
Grand  Trunk  Rv.  Co.,  57  Me.  202,  12  Am.  Rep.  39 ;  Draper  v. 
Baker  (Wis.)  2l  N.  W.  527;  Craker  v.  Railway  Co.,  36  Wis. 
657,  17  Am.  Rep.  504 ;  3  Current  Law,  325,  notes  35,  36.    While 
there  is  authority  that  a  verdict  in  a  personal  injury  case  for  an 
inadequate  amount  should  not  be  set  aside  (Stroh  v.  S.  &  C. 
Ry.  Co.    [Ky.]   78  S.  W.   1120;  but  see,  contra,  Michalke  v. 
Galveston,  etc.,  Ry.  Co.   [Tex.  Civ.  App.]  27  S.  W.  164),  the 
rale  under  express  statutory  provision  and  the  decisions  of  this* 
court  is  otherwise  in  this  state  (Henderson  v.  EHiluth,  etc.,  Ry. 
Co.,  52  Minn.  479,  483,  55  N.  W.  53 ;  Lane  v.  Dayton,  56  Minn. 
91.  57  N.  W.  328;  Conrad  v,  Dobmeier,  57  Minn.  147,  58  N.  W. 
870;  Marsh  v.  Minneapolis  Brewing  (^o.,  92  Minn.  182,  99  N. 
W.  630),  in  accordance  with  the  almost  universal  holding  on  this 
subject    Thus  in  Sullivan  v.  Vicksburgf,  S.  &  P.  Ry.  Co.,  39  La. 
Ann.  800,  2  South.  586,  4  Am.  St.  Rep.  239,  it  is  said:    "In 
nc^lif^ence  cases,  the  court  is  averse  to  increasing  the  verdicts 
of  juries,  who  rarely  underestimate  damages ;  but,  when  the  jury 
has  failed  to  do  justice,  the  court  in  the  exercise  of  its  juris- 
diction, must  do  it."    And  see  Donovan  v.  Gay,  97  Mo.  440,  11 
S.  W.  44 ;  Fairgrieve  v.  City  of  Moberly.  29  Mo.  App.   141 ; 
Ellsworth  V.  City  of  Fairbury,  41   Neb.  881,  60  N.  W.  336; 
Miller  v.  Delaware,  etc.,  Ry.  Co.,  58  N.  T.  Law,  428,  33  Atl.  950 ; 
Smith  V.  Dittman   (Com.  PI)    11   N.  Y.  Supp.  769;  Brown  v, 
Foster,  1  App.  Div.  578,  37  N.  Y.  Supp.  502;  Kelly  v.  City  of 
Rochester,  60  Hun,  582.  15  N.  Y.  Supp.  29;  Baily  v.  City  of 
Cincinnati,  1  Handy  (Ohio)  438;  Caldwell  v.  Vicksburg,  etc., 
Rv.  Co.,  41  La.  Ann.  624.  6  South.  217:  Whitney  z\  Citv  of 
Milwaukee,  65  Wis.  409,  27  N.  W.  39.     The  order  of  the  trial 
court  was  a  discretionary  one  and  will  not  be  set  aside  unless  it 
affinnatively  appeared  that  it  constituted  an  abuse  of  discretion. 
Dunneirs  Minnesota   Practice.   §   1024;   Marsh  v.   Minneapolis 
Brewing  Co.,  92  Minn.  182,  99  N.  W.  630 ;  Mohr  v,  Williams 
(Minn.)  104  N.  W.  12.    In  Marsh  v.  Minneapolis  Brewing  Co., 
supra.  Lewis,  J.,  said :   "It  was  within  the  reasonable  discretion 
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of  the  trial  court  to  gfrant  a  new  trial  upon  the  pfround  that  the 
verdict  was  inadequate,  and  appellant  was  not  prejudiced  by 
the  condition  that  it  mi^ht  avoid  a  new  trial  by  payment  of 
$175."  We  are  of  opinion  that  no  abuse  of  discretion  appears 
in  this  case. 
Order  affirmed. 


State  ex  reL   Washington   Mill  Co.  v.   Great   Northern 

Ry.  Co. 

(Supreme  Court  of  Washington,  Sept.  13,  1906.) 

[86   Pac.   Rep.   1056.] 

Constitutional  Law — Due  Process  of  Law — Carriers — Charg^es — 
Weight  of  Shipment.* — Acts  1905,  p.  238,  c.  124,  fixing  the  weififht  of 
"standards,"  etc.,  used  in  cars  used  for  the  shipment  of  lumber  at 
1000  pounds,  and  requiring  such  weight  to  be  deducted  from  the  net 
weight  of  lumber  shipped,  so  the  freight  shall  be  charged  only  on 
the  cargo,  is  unreasonable  and  void,  as  requiring  free  carriagre  of 
freight,  and  is  therefore  a  taking  of  property  without  due  process 
of  law,  in  violation  of  Const.  U.  S.  Amend,  art.  14,  §  1. 

Appeal  from  Superior  Court,  Spokane  County ;  W.  A.  Huneke, 
Judgfe. 

Mandamus  by  the  state,  on  the  relation  of  the  Washington 
Mill  Company,  to  compel  the  Great  Northern  Railway  Companj' 
to  furnish  cars  under  the  provisions  of  Laws  1905,  p.  238,  c.  124, 
and  from  a  judgement  denyin.e^  the  writ,  relator  appeals.  Af- 
firmed. 

Danson  &  Williams,  for  appellant. 

M.  J.  Gordon  and  Charles  A,  Murray,  for  respondent. 

Mount,  C.  J.  This  case  depends  upon  the  validity  of  section 
2  of  the  act  of  1905,  requiring  railroad  companies  and  other 
common  carriers  to  include  in  the  weight  of  cars  used  for  the 
shipment  of  lumber  the  weight  of  standards,  etc.  The  act  is 
found  in  the  laws  of  1905  at  page  238,  c.  124.  Section  2  of  this 
act  arbitrarily  fixes  the  weight  of  such  standards,  etc.,  at  1,000 
pounds,  and  provides  that  1,000  pounds  shall  be  deducted  from 
the  net  weight  of  the  lumber  carried  on  the  car,  and  that  freight 
shall  be  charged  on  the  balance  only.     The  question  was  raised 

*For  the  authorities  in  this  series  on  the  subject  of  the  police 
powers  of  a  state  over  railroad  companies,  see  foot-note  appended 
to  Chicago,  etc.,  Ry.  Co.  v.  People  (U.  S.),  19  R.  R.  R.  657,  42  Am.  & 
Eng.  R.  Cas.,  N.  S..  657. 

For  the  authorities  in  this  series  on  the  constitutionality  of  statutes 
prescribing  a  penalty  to  compel  common  carriers  to  perform  their 
duties  to  the  public,  etc.,  see  foot-notes  appended  to  Frasier  v.  Char- 
leston &  W.  C.  Ry.  Co.  (S.  Car.),  19  R.  R.  R.  768,  42  Am.  &  Eng.  R. 
Cas.,  N.  S.,  768;  foot-notes  appended  to  Chicago,  etc.,  Ry.  Co.  v.  An- 
derson (Neb.),  19  R.  R.  R.  333,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  333; 
Seegers  Bros.  v.  Seaboard  Air  Line  Ry.  (S.  Car.),  19  R.  R.  R.  83,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  83. 
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below  by  the  application  of  the  appellant  for  a  writ  of  man- 
damus to  compel  the  Great  Northern  Railway  Company  to 
furnish  appellant  with  an  empty  flat  car  containing^  the  necessary 
standards  and  equipments  on  which  the  said  appellant  could  load 
a  car  of  lumber.  Appellant  demanded  that  the  weig^ht  of  such 
standards  and  equipments  should  be  taken  and  considered  as  a 
part  of  the  weight  of  said  car,  and  the  same  should  be  fixed 
at  1.000  pounds  and  deducted  from  the  net  weigfht  of  the  lumber 
carried  on  said  car.  The  railroad  company  refused  to  furnish 
the  car  upon  the  conditions  of  th^  demand.  It  is  conceded  that 
the  railroad  company  "has  ever  been,  and  now  is,  ready  and 
willing^  to  furnish  cars  to  relator  and  others  in  the  discharge  of 
its  duties  as  a  common  carrier,  deducting  from  the  freight 
charges  in  said  service  the  actual  weight  of  the  cars  and  the 
usual  equipments,  including  the  actual  weight  of  standards,  sup- 
ports, stays,  railings,  equipments,  appliances,  and  appurtenances 
thereto,  which  weight  will  in  no  case  exceed  400  pounds  per 
car,  making  its  freight  charges  depend  solely  upon  the  actual 
weight  of  lumber  or  manufactured  lumber  product  shipped  upon 
such  cars."  The  lower  court  held  that  section  2  of  the  act  above 
referred  to  was  unconstitutional,  because  it  requires  the  re- 
spondent to  carr\'  freight  on  each  car  free  of  charge,  and  is 
therefore  a  taking  of  property  without  due  process  of  law.  We 
think  this  position  must  be  sustained.  If  the  Legislature  may 
say  that  the  carrier  must  deduct  1,000  pounds  from  the  net 
weight  carried,  then  there  is  no  limit  to  which  it  may  not  go. 
This  arbitrary  deduction  is  not  based  upon  the  right  to  regulate 
the  rates  of  freight  because  such  rates  must  necessarily  be  based 
upon  the  actual  weight  or  bulk  carried.  There  can  be  no  doubt 
that  it  is  the  dutv  of  a  common  carrier  to  furnish  cars  suitable 
for  what  is  carried,  and  the  carrier  is  liable  in  damages  for  a 
failure  of  its  dutv  in  this  respect.  Emerson  t\  St.  Louis  &  H. 
Rv.  Co.,  Ill  Mo.'  161,  19  S.  W.  1113:  Beard  v.  Illinois  Central 
R:  Co.,  79  Iowa,  518,  44  N.  W.  800,  7  L.  R.  A.  280,  18  Am.  St. 
Rep.  381.  This  duty  is  conceded  by  the  respondent,  and  the 
authority  of  the  Legislature  to  provide  for  a  suitable  equipment 
is  not  questioned  in  the  case.  When  the  Legislature  defines  by 
statute  what  shall  constitute  a  reasonable  or  proper  equipment, 
it  cannot  go  further  and  arbitrarily  fix  the  weight  of  such 
equipment,  and  then  say  the  weight  thereof  shall  be  deducted 
from  the  net  weight  of  freight  carried  on  the  car,  because  the 
equipment  is  no  part  of  the  freight  carried.  If  the  Legislature 
may  provide  for  deducting  the  weight  of  the  equipment  from 
the  net  weight  of  the  freight,  it  may  for  the  same  reason  deduct 
the  weight  of  the  car  from  the  weight  of  the  freight,  and  thus 
require  the  carrier  to  carrv  freight  to  the  amount  of  the  weight 
of  the  car  and  equipment  free. 

Appellant  contends  that  it  is  only  where  the  regulation  is  so 
unreasonable  as  to  result  in  depriving  the  carrier  of  its  property 
that  {he  court  will  interfere  and  declare  the  regulation  void, 
and  that    1,000  pounds  is  so  small  when   compared   with   the 
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of  the  trial  court  to  g:rant  a  new  trial  upon  tb       jrial.      The  first 

verdict  was   inadequate,  and  appellant  was        nd  the  weif^ht  of 

the  condition  that  it  mi^ht  avoid  a  new         je   weight    of   cars 

$175."     We  are  of  opinion  that  no  abus'        ed  and  a   reasonable 

in  this  case.  wei^h    the    cars   and 

Order  affirmed.  .laterial  in  determining 

jrefore,    which    fixes    the 

iCSs  or  more  than  the  actual 

State   ex  rel,   Washington   M      egfulation.     Cars,  as    vveiJ  as 

Ry     ame.     The  weig^ht  must   depend 

,c  r.      ^    r  1     -i^e  construction.     Such    weight  is 

(Supreme  Court  of  '     .      t^  ^,  •   u^      r  \i^..i^ 

xd.    If  the  average  weig^ht  of  equip- 

[8«  t^dflds  and  may  be  fixed  at  that  weight 
Constitutional  Law— D  victual  weight,  then  the  shipper  on  a  car 
Weight  of  Shipment.*—  ^^n^  "^^re  than  1,000  pounds  would  be 
"standards,"  etc.,  used  'L  on  a  weig^ht  which  he  did  not  ship,  and 
1000  pounds,  and  req'  ^^yei^hed  less  than  1,000  pounds  the  carrier 
r^r^,  'TlZ/  Jt>  cany  freight  free.  Thus,  in  either  event, 
freight,  and  is  t^  ...  ^^uM  take  property  from  one  and  p^ive  it  to 
of  law,  in  violat      ./^^^pensation.     While  it  may  be  true  that  the 

Aooeal  frr       rlfb^^^^^^  ^"  *^  ^^4'  ^^^  ^  reasonable  reflation 
T    ,  ^^  *  "'WP^^  ^^  P^y  ^^^  carrier  in  each  case  for  the  freight 

^^  -•^'  "^  more  and  no  less.    Any  arbitrary  reflation 

Manda'     ,f:^not  be  said  to  be  reasonable.     In  other  words, 
Mill  Cot     ^:^^^^lation  amounts  to  confiscation.    When  it  is  once 
to  furn*     .  iy^a^  ^^^  Legislature  may  require  40,000  pounds  to  be 
and  f      /-J^^  39,000  pounds  or  less,  then  the  ri^ht  to  confiscation 
firme       S^  ^'  jjiaintained.     A  state  cannot  require  a  railway  com- 
r        '^s^^^cB^  property  without  reward,  or,  as  said  in  the  Rail- 
^fSLitnission  Cases,  116  U.  S.,  at  pagfe  331,  6  Sup.  Ct,  at 
^1/545^  29  L.  Ed.  636:    "This  power  to  reflate  is  not  a 
pf^  0  destroy,  and  limitation  is  not  equivalent  to  confiscation. 
^  !fer  pretense  of  reflating:  fares  arid  freig^hts  the  state  courts 
not  require  a  railroad  corporation  to  carry  persons  or  prop- 
^^f  without   reward.     Neither   can   it   do  that   which   in  law 
^^0ants  to  a  taking  of  private  property  for  public  use  without 
?Ict  compensation  or  without  due  process  of  law."     See,  also, 
g;^  V.  Beidelman,  125  U.  S.  680,  8  Sup.  Ct.  1028,  31  L.  Ed. 
041   and  cases  cited;  Chicagfo,  etc.,  Ry.  Co.  v.  Minnesota,  134 
U,  S.  418,  10  Sup.  Ct.  462,  33  L.  Ed.  970.    Under  the  conceded 
facts  in  this  case,  if  the  validity  of  this  section  of  the  statute  is 
maintained,  the  carrier  is  required  to  carry  600  pounds  of  freight 
free  on  each  car.    This  is  a  small  amount  to  be  sure  when  com- 
pared with  the  capacity  of  a  car,  but  it  is  a  substantial  quantity 
and  involves  the  principle  that  the  Leg^islatune  may  require  the 
railway  company  to  carry  freigfht  free,  which  as  we  have  seen 
is  a  taking:  of  property  under  the  decision  of  the  Supreme  Court 
of  the  United  States. 

Appellant  also  contends  that  the  act  contemplates  that  the 
shipper  will  furnish  the  standards,  supports,  etc.,  and  the  weight 
thereof  will  be  included  in  the  wei/^^ht  of  the  lumber  shipped 


'^IR  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S         187 

\  Washington  Mill  Co.  v.  Great  Nor.  Rj.  Co 

^  ^n  1  of  the  act  provides  that  the  equipment 

^''^      «^  *-ed  a  part  of  the  car,  and  the  weight  of 

•^tf^-     ^'^,  ''^^^  *^  ^^^  weigrht  of  the  cai,  **so  that 

':_       '^^     '  ]  charged  by  the  carriers  only  on  thv* 

•:       "^    \r  -easonable   and   proper  provisions, 

•-'  .^       -^        ^  he  act   that  the   weight  of   the 

'♦  c  weight  of  the  lumber  and  then 

.0  inferred  from  section  2,  which  is 
the  purpose  of  this  act.  the  weight  of 
its,  stays,  railings,  equipments,  chains,  ap- 
ices, etc.,  provided  for  in  the  first  section  of 
.,,  and  the  same  is  hereby  fixed  at  1000  pounds,  and 
.iig  and  adjusting  the  freight  charges  on  all  lumber 
-anufactured  lumber  products  carried  on  cars  by  a  railroad 
^iHpany  or  other  common  carrier  in  this  state,  1000  pounds  per 
car  shall  in  each  case  be  deducted  by  such  railroad  company  or 
other  common  carrier  from  the  net  weight  of  the  lumber  and 
manufactured  lumber  products  so  carried  upon  such  car,  and 
frei^hf  shall  be  charged  on  the  balance  only."    If  the  words  "net 
weight  of  the  lumber  carried"  mean  to  include  the  weight  of 
standards  and  other  equipments  with  the  weight  of  the  lumber, 
then  there  would  be  force  in  the  position  that  the  weight  of 
the  standards  is  to  be  included  in  the  weight  of  the  lumber. 
But  the  words  "net  weight,"  as  commonly  used,  mean  the  weight 
of  the  lumber  only,  exclusive  of  anything  else.     Furthermore, 
the  act  makes  no  distinction  between  the  case  where  the  shipper 
furnishes  the  standards  and  where  the  carrier  furnishes  them. 
In  either  event  section  2  requires    1,000    pounds    to    be    de- 
ducted   from    the    net  weigh   of  the  lumber  carried  on  each 
car,  and  freight  shall  be  charged  on  the  balance  only.     This 
is  clearly  not  a  reasonable  regulation,  and  if  the  Legislature 
intended  that  the  shipper  s^hould  furnish  the  standards,  etc.,  and 
have  the  weight  thereof  deducted,  the  language  used  does  not 
express  that  idea.    The  case  is  argued  here  upon  the  theory  that, 
under  the  admitted  facts,  the  respondent  is  required  to  carry  400 
pounds  of  freight  free.    It  may  be  doubted  that  the  validity  of  a 
statute  may  be  said  to  depend  upon  the  admissions  of  a  party 
or  the  facts  in  a  particular  case.    We  do  not  base  this  decision 
upon  the  facts  pleaded  and  admitted.     It  rests  upon  the  statute 
itself,  which  plainly  provides  an  arbitrary  weight  for  standards, 
etc.,  which  the  first  section  makes  a  part  of  the  car  and  which 
the  second  section  requires  to  be  deducted  from  the  net  weight 
of  the  freight  carried ;  thus  requiring  freight  to  be  carried  free. 
For  these  reasons,  we  are  satisfied  that  section  2  of  the  act  is  in 
contravention  of  section  1,  Amend,  art.  14,  of  the  Constitution 
.  of  the  United  States,  and  is  therefore  void. 
The  judgment  is  therefore  affirmed. 

Dunbar,  Crow,  and  H/Vdley,  JJ.,  concur. 
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court  of  equity  will  not  enjoin  the  doing;  or  compel   the   per- 
formance of  acts  which  the  company  may  or  may  not  do  in  its 
discretion.     What  has  been  said  is  true  if  the  railroads   them- 
selves were  directly  dealing;  with  the  claim-check  system.      It  is 
none  the  less  true  when  the  Terminal  Company,  the  agfent  of  the 
roads,  deals  with  it.     The  oblig^ation  of  the  agent  cannot   be 
g^reater  than  that  of  the  principal.    There  would  be  no  power  in 
the  agfent  to  disobey  the  reasonable  and  lawful  rules  of  the  prin- 
cipal.   What  has  been  said  is  true  if  the  prospective  passeng^er 
were  dealing;  directly  with  the  railroad  company,  or  its  agents, 
the  Terminal  Company.     It  is  none  the  less  true  because   the 
dealing;  is  with  the  Cab  Company  or  the  Traiisfer  Company^ 
which,  as  ag;ent,  drays  for  the  prospective  passeng;er.    The  ag^ent 
of  this  kind  does  not  himself  attempt  to  travel,  and  under  no 
view  could  have  a  g;reater  rig;ht  to  the  public  service  of  the  rail- 
roads or  other  terminal   facilities  than  the  principal,   the    pro- 
spective passeng;er  whom  he  would  serve.    This  bring;s  us  to  the 
conclusion  that  the  Terminal  Company,  which  owns  the  terminal 
facilities,  is  under  no  duty,  with  reference  to  the  practice  under 
the  claim-check  system,  to  either  of  the  bag;g;ag;e  companies,  and> 
was  at  liberty  to  deal  with  either  to  the  exclusion  of  the  other^ 
as  a  matter  of  common  rig;ht.     See,  in  this  connection,  opinions 
in  the  cases  of  Donovan  v,  Penn.  Co.,  199  U.  S.  279,  26  Sup.  Ct. 
91,  SO  L.  Ed.  — ;  Kates  v,  Atlanta  Bag;g;ag;e  &  Cab  Co.,  107  Ga. 
636,  34  S.  E.  372,  46  L.  R.  A.  431 :  Fluker  v,  Ga.  R.  R.  Co.,  81 
Gay461,  8  S.  E.  529,  2  L.  R.  A.  843,  12  Am.  St.  Rep.  328. 

5.  The  operations  under  the  claim-check  system,  beingf  by 
virtue  of  private  rig;hts,  must  be  subordinate  to  the  rig;ht  ot 
service  by  the  Terminal  Company  in  the  performance  of  its 
duties  to  those  who  have  established  with  the  carrier  a  right  of 
transportation  as  passeng;ers.  The  ag;ent  of  the  common  carriers 
which  is  the  terminal  company  in  this  case,  could  not,  under 
the  g;uise  of  the  claim-check  system,  so  conduct  the  business 
of  receiving;  and  forwarding;  bag;g;ag;e  as  to  discriminate  unduly 
between  persons  entitled  to  the  rig;hts  of  passeng;ers,  nor  in  such 
manner  as  to  interfere  with  the  proper  receipt  and  delivery  of 
bag;g;ag;e  which  comes  to  it  properly  attended  by  a  ticket  or 
other  evidence  of  the  rig;ht  of  transportation.  If  the  claim-check 
system  interfered  with  that,  it  oug;ht  to  be  enjoined. 

6.  It  is  contended  by  the  defendants  in  this  case  that  there 
are  ample  means  always  at  hand,  and  that  the  service  is  prompt 
and  expeditious  in  the  immediate,  convenient,  and  safe  receipt 
and  checking;  of  parcels  when  presented  to  be  checked  as  bag- 
g;ag;e,  accompanied  by  a  ticket  or  other  evidence  of  the  rig;ht  of 
the  owner  to  g;o  upon  the  trains.  The  contention  of  the  plaintiff 
Upon  this  point  is  to  the  contrary ;  and  there  is  some  evidence  to 
support  both  contentions.  The  bag;g;ag;e  which  is  tendered  with 
the  ticket  is  entitled  to  a  preference  of  receipt  over  that  which 
is  carried  to  the  Terminal  station  to  g:o  on  stoiae;e  under  the 
transfer-check  system,  and  that  the  Terminal  Company,  the 
ag;ent  of  the  carriers,  should  be  held  to  a  strict  compliance  with. 


Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S         177 

Atlanta  Terminal  Co.  v.  American  B.  A  T.  Co 

its  duty,  in  seeinjg^  that  the  approach  to  the  ba^gfage  room  is 
always  accessible  to  those  brin^in^  trunks  or  parcels  accompa- 
nied by  tickets  or  other  evidence  of  the  ri-f^ht  of  transportation, 
and,  upon  the  presentation  of  the  same,  to  immediately  check 
them  as  ba^g^ag^e  into  the  baggage  room,  and  that  they  may  be 
enjoined  from  doin^  anythinf^  which  prevents  such  accessibility, 
or  such  immediate  service  in  the  checking  of  parcels.    To  this 
end,  the  Cab  Company  would  not  be  allowed  to  block  the  way, 
at  the  places  of  delivery  into  the  ba^^age  room,  with  its  vehicles, 
in  delivering  trunks  and  parcels  under  the  claim-check  system 
as  distinguished  from  a  delivery  when  accompanied  by  tickets 
or  other  evidence  of  the  rig^ht  of  transportation.    In  other  words, 
so  lon^  as  the  Terminal  Company  acts  as  the  aj^ent  of  the  com- 
mon carrier,   it  should  subordinate  its   mere   private   contract 
rig^hts  and  duties,  gp"owin^  out  of  the  claim-check  system,  to  the 
superior  duty  which  the  carrier  owes  to  its  passenger  to  provide 
for  the  safe,  convenient,  and  expeditious  handlinf^  of  baggage. 
It  is  argued  that  under  the  claim-check  system,  after  a  pro- 
spective passenger  has  obtained  his  ticket  or  other  evidence  of  the 
right  of  transportation,  he  is  required  only  to  tender  such  evi- 
dence of  the  right  of  transportation,  with  his  claim-check,  to 
the  agent  of  the  Terminal  Company,  at  the  front  window  within 
the  building  which  contains  the  baggage  room ;  which  is  a  great 
convenience  to  the  passenger;  whereas,  a  person,  after  obtaining 
his  evidence  of  the  right  of  transportation,  who  does  not  patron- 
ize  the   company   operating  under   the   claim-check    system,   is 
required  to  go  outside  the  building  and  identify  his  parcel,  and 
then  tender  the  same  with  the  ticket  to  be  checked;  that  this 
transaction  causes  the  passenger  to  incur  the  inconvenience  of 
going   out  of  the,  building,   and  sometimes   the   discomfort   of 
going  into  the  rain  or  other  inclement  weather,  and  sometimes 
causes  the  baggage  to  remain  in  the  rain  or  to  be  otherwise 
exposed;  that  these  conditions  make  a  discrimination  even  as 
between  the  passengers,  after  the  public  relation  has  been  es- 
tablished.   This  is  clearly  a  discrimination  which  ought  not  to  be 
permitted  as  against  the  passenger;  but  the  passengers  them- 
selves do  not,  in  this  case,  complain.    This  discrimination  would 
not  extend  to  the  plaintiff  company,  which  merely  acts  as  the 
drayman   for  the  purpose  of  carrying  the  prospective   passen- 
ger's trunk  to  the  Terminal  station  to  be  checked  as  baggage ; 
for,  in   the   supposed    case,    the    discrimination    did    not   begin 
against  the  passenger  himself  until  he  obtained  a  ticket.     For 
like  reasons  it  would  not  begin  against  the  drayman  until  the 
dra\Tnan  had  obtained  a  ticket  to  be  presented  with  the  trunk 
at  the  time  of  its  tender  for  checking  as  baggage.     Under  the 
evidence,  when  the  trunk  is  tendered  accompanied  by  the  ticket, 
it  is  immediately  received  and  checked  as  baggage ;  and  we  hold 
that  it  should,  as  a  matter  of  public  duty  to  the  dravman,  be  so 
received  and  checked  when  so  accompanied  by  a  ticket.    Under 
these  conditions,  it  will  be  observed  that  as  soon  as  the  public 
duty  to  the  drayman  arises,  it  is  immediately  complied  with,  and 
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there  is  no  violation  of  his  rights.  Without  a  violation  of  the 
right  of  the  plaintiff  company  it  certainly  had  no  individual 
cause  of  complaint,  no  matter  how  flagrant  may  be  the  wrong 
to  the  prospective  passenger.  It  is  unnecessary  to  consider 
whether  the  contract  between  the  two  defendants  is  violative 
of  the  Constitution  of  the  state  of  Georgia,  or  is  void  for  an\' 
other  reason,  because  if  the  operation  thereunder  between  those 
two  companies  does  not  violate  any  right  of  the  plaintiff,  the 
illegality  of  the  contract  and  the  operations  6t  the  two  defendant 
companies  thereunder  are  matters  of  no  concern  to  the  plaintifif. 
It  would  be  in  the  position  of  one  having  no  wrong  to  redress. 

7.  From  what  has  been  said,  it  is  manifest  that  the  evidence 
which  was  offered,  and  that  which  was  sought  to  be  introduced 
as  complained  of  in  the  cross-bill  of  exceptions,  was  irrelevant 
and  immaterial,  and  the  court  did  not  commit  error  in  excluding 
the  same,  or  in  making  the  interlocutory  order  conform  more 
strictly  with  the  prayers  of  the  petition,  as  complained  of  in  the 
cross-bill  of  exceptions,  or  in  refusing  to  require  the  production 
of  the  stockbooks  of  the  Terminal  Company. 

8.  Likewise  it  follows  that  the  court  did  commit  error  in 
granting  the  temporary  injunction  quoted  in  the  record,  which 
is  complained  of  in  the  main  bill  of  exceptions.  We  do  not 
deem  it  necessary  to  discuss  any  other  proposition  in  the  case. 

Judgment  on  main  bill  of  exceptions  reversed;  on  cro§s-bill 
affirmed.    All  the  Justices  concur,  except  Fish,  C.  J.,  absent. 
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Camera — ^Loss  of  Baggage — Nature  of  Liability.* — Plaintiff,  on  ar- 
riving at  a  junction,  found  that  there  were  no  trains  running  on  de- 
fendant's road  by  which  she  could  reach  her  destination.  She  left 
her  trunk  there,  and  proceeded  to  her  destination  by  another  line. 
After  she  reached  her  destination,  defendant's  agent  telegraphed  the 
agent  at  the  junction  to  forward  the  trunk  with  charges  for  storage 
and  transportation  whereupon  the  trunk  was  rechecked  and  carried 
in  defendant's  baggage  car  to  destination,  the  check  being  mailed  to 
•defendant's  agent.  Held,  that  defendant  did  not  transport  the  trunk 
as  passenger's  baggage,  and  was  only  liable  for  its  loss  as  a  carrier 
of  goods. 

Same — ^Loss  of  Goods — ^Termination  of  Liability — ^Warehouse- 
man.t — The  liability  of  a  common  carrier  as  such  terminates  and  its 
liability  as  a  warehouseman  be^i^ins  when  the  goods  have  reached 
their  destination  and  are  ready  for  delivery  to  the  consignee,  though 

♦See  preceding?  case,  and  foot-note. 

tSee  foot-notes  appended  to  Bachant  v.  Boston  &  M.  R.  R.  (Mass.), 
16  R.  R.  R.  677.  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  677;  foot-notes  ap- 
pended to  Walters  v.  Detroit  United  Ry.  Co.  (Mich.),  16  R.  R.  R. 
658,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  658;  foot-note  appended  to  Chicago, 
etc.,  Rv.  Co.  V.  Reyman  (Ind.),  16  R.  R.  R.  674,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  674. 
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the  consignee  has  received  no  notice  of  the  arrival  of  the  goods  and 
has  had  no  opportunity  to  take  them  away. 

Appeal  from  District  Court,  Fremont  County ;  O.  D.  Wheeler, 
Jud^e. 

Action  to  recover  the  value  of  a  trunk  and  its  contents,  be- 
lon^ng  to  plaintiff,  transported  by  defendant  as  a  common 
carrier  of  passeng^ers,  as  ba^^a^e,  from  the  town  of  New  Con- 
ception, in  Mo.,  to  Shenandoah,  Iowa,  and  there  destroyed  by 
accidental  fire.  The  defendant  denied  that  plaintiff  was  a  pas- 
senger on  defendant's  road  and  that  the  trunk  of  plaintiff  was 
transported  as  bag^ge,  and  further  alleged  that  the  trunk  and 
its  contents  were  transported  by  defendant  as  a  common  carrier 
of  j^oods,  and  were  accidentally  destroyed  by  fire  after  reaching 
their  destination  and  without  fault  on  the  part  of  defendant. 
There  was  a  verdict  for  defendant,  and  from  the  judgement 
thereon  plaintiff  appeals.    Affirmed. 

IV,  E.  Mitchell,  for  appellant. 
T.  S.  Stevens,  for  appellee. 

McClain,  C.  J.  Plaintiff  arrived  with  her  trunk  at  the  town 
of  New  Conception  on  the  train  of  the  Chicag^o  Great  Western 
Railroad  Company,  with  the  intention  of  there  taking  a  train  on 
the  defendant  road  for  her  destination  which  was  Shenandoah. 
Finding,  however,  that  no  trains  were  running  on  the  defendant 
road  by  which  she  could  reach  her  destination,  she  proceeded 
on  the  suggestion  of  defendant's  agent,  who  was  also  the  agent 
of  the  Chicago  Great  Western  Railroad  Company,  on  the  train 
of  the  latter  to  another  point  in  Missouri,  from  which  by  a 
roundabout  way  she  reached  Shenandoah  over  defendant's  road. 
By  reason  of  lack  of  time  plaintiff's  trunk  was  not  rechecked 
from  New  Conception,  and  remained  there  until  plaintiff  arrived 
at  Shenandoah,  when  defendant's  agent  telegraphed  to  the  agent 
at  New  Conception  to  forward  plaintiff's  trunk  with  charges 
for  storage  and  transportation.  The  trunk  was  then  rechecked 
from  New  Conception  to  Shenandoah,  and  the  check  was  sent 
by  railroad  mail  to  defendant's-  agent  at  Shenandoah.  The 
evidence  tends  to  show  that  the  trunk  was  carried  in  defendant's 
baggage  car  and  unloaded  at  Shenandoah  about  9  o'clock  on 
Sunday  night,  and  that  there  was  no  baggage  master  usually 
present  to  receive  and  deliver  baggage  arriving  on  that  train. 
One  Miller,  representing  a  transfer  company,  had  agreed  with 
plaintiff  that  he  would  receive  the  trunk  when  it  arrived  and 
transport  it  to  plaintiff's  residence;  but  in  the  absence  of  any 
baggage  master  he  did  not  attempt  to  secure  the  trunk  on  its 
arrival,  and  before  he  called  for  it  the  next  morning  the  de- 
fendant's station  house  and  all  the  baggage  contained  therein, 
presumably  including  plaintiff's  trunk,  were  destroyed  by  fire 
without  defendant's  fault. 

Counsel  for  appellant  insist  on  two  different  views  of  the 
relations  of  plaintiff  and  defendant,  under  either  of  which,  as  he 
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hire,  it  assumes  all  the  duties  and  liabilities  of  a  common  carrier 
with  reference  to  such  property,  and   it  is  liable   for   injuries 
thereto  occasioned  by  the  negfligfence  of  its  servants.     The  gen- 
eral rule  of  absolute  liability  of  a  common  carrier  for  the  safe 
delivery  of  property  committed  to  it  for  carriage  is  qualified 
when  applied  to  livestock,  and  made  subject  to  the  exception 
that  it  is  not  an  insurer  against  injury  resulting  from  the  in- 
herent nature  or  propensities  of  the  animals  and  without  fault 
of  the   carrier.     As  to  the  presumption  arising   from   loss   or 
injury  to  stock  while  being  transported  by  a  common  carrier, 
the  authorities  are  at  variance,  one  line  holding  that  the  pre- 
sumption is  that  due  care  has  been  exercised  by  the  carrier,  and 
that  the  burden  is  on  the  plaintiff  to  show  negligence  on  the  part 
of  the  carrier.    See  Crew  v.  St.  L.,  K.  &  N.  W.  R.  Co.  (C.  C.) 
20  Fed,  87,  and  Crandall  v.  Goodrich  Transp.  Co.  (C.  C.)   16 
Fed.  75,  and  cases  there  cited.    On  the  other  hand,  it  has  been 
held  that  when  loss  or  damages  accrued  during  a  shipment  of 
livestock,  the  burden  is  upon  the  carrier  to  show  that  the  cause 
of  the  loss  or  death  was  within  the  exceptions  qualifying  its 
general  liability.    Moulton  v.  St.  P.,  M.  &  M.  R.  Co.,  31  Minn. 
85,  16  N.  W.  497,  47  Am.  Rep.  781 ;  Lindsley  v,  C.  N.  &  St.  P. 
R.  Co.  (Minn.)  33  N.  W.  7,  1  Am.  St.  Rep.  692;  Burke  v.  U.  S. 
Express  Co.,  87  111.  App.  505 ;  Nelson  v.  Great  Northern  R.  Co., 
28  Mont.  297,  72  Pac.  642 ;  Ft.  Worth,  etc.,  R.  Co.  v.  Greathouse, 
82  Tex.  104,  17  S.  W.  834 :  Thompson,  Comm.  on  Law  of  Negli- 
gence, vol.  5,  §  6576. 

While  the  weight  of  American  authority  seems  to  favor  the 
rule  that  in  cases  involving  loss  or  injury  to  animals  during 
transit  the  carrier  has  the  burden  of  showing  that  the  injury  was 
occasioned  without  its  fault,  yet  a  distinction  is  made  between 
livestock  committed  exclusively  to  the  care  of  a  common  carrier 
and  livestock  shipped  under  a  contract  by  which  the  owner  in 
person,  or  by  his  employees,  accompanies  the  stock  for  the  pur- 
pose of  caring  for  them  during  transit.     This  distinction  has 
been  recognized  by  this  court  in  the  case  of  C,  B.  &  Q.  R.  R.  Co. 
V.  Williams,  61  Neb.  609,  85  N.  W.  832,  55  L.  R.  A.  289,  in 
which  it  was  held  that  where  the  shipper  of  stock  does   not 
agree  to  furnish  a  caretaker  and  some  of  the  animals  die,  or  are 
injured,  for  want  of  care  or  protection  in  transit,  the  carrier 
must  bear  the  loss.     In  rendering  this  opinion,  it  was  said  by 
Sullivan,  J.,  that  "the  rule  is  not  doubted  that  where  the  owner 
is  in  charge  of  livestock  in  transit,  the  burden  is  on  him  to  show 
a  loss  caused  by  the  carrier's  negligence."    In  the  still  later  case 
of  C,  St.  P.  N.  &  O.  R.  R.  Co.  V.  Schuldt,  66  Neb.  43,  92  N.  W. 
162,  the  above  quotation  was  cited  with  approval,  and  it  was 
further  held  that  common  carriers  of  livestock  have  a  right  to- 
limit  by  contract  the  assumption  of  liability  that  accrues  to  them 
merely  as  bailees,  and  not  strictly  as  common  carriers. 

We  think  these  cases  establish  the  rule  in  this  jurisdiction 
that  where,  by  contract,  the  shipper  accompanies  his  livestock 
with  tenders,  or  caretakers,  no  presumption  of  negligence  on  the- 
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part  of  the  carrier  arises  merely  from  the  proof  of  the  fact  that 
loss  or  injury  has  attended  the  shipment;  but  the  burden  is  on 
the  shipper  to  show  that  the  loss,  if  any  sustained,  was  occasioned 
by  the  ne^lig^ence  of  the  carrier.  Now,  the  only  negligence  al- 
leged a^inst  the  carrier  in  the  case  at  bar  is  that  of  delay  in  the 
shipment.  In  the  case  of  Johnson  v.  C,  B.  &  Q.  R.  Co.,  (Xeb.) 
97  N.  W.  479,  the  rule  was  laid  down  that  "in  order  to  recover 
damages  for  an  alleged  delay  in  the  shipment  of  livestock,  it  is 
uecessar>'  to  introduce  some  competent  evidence  tending  to  show 
the  length  of  time  ordinarily  required  to  transport  the  shipment 
from  the  place  where  received  to  the  point  of  delivery,  and  that 
a  longer  time  was  actually  consumed  than  was  necessary  for 
that  purpose." 

We  think,  under  this  rule,  the  evidence  introduced  was  wholly 
insufficient  to  sustain  the  judgment,  and  we  therefore  recom- 
mend that  the  judgment  of  the  district  court  be  reversed,  ancf 
the  cause  be  remanded  for  further  proceedings. 

Ames  and  Epperson,  C.  C,  concur. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


Pike  v.  Boston  Elevated  Rv.  Co. 

(Supreme  Judicial   Court  of  Massachusetts,  Suffolk,  June  21,  1906.) 

[78  N.   E.   Rep.  497.] 

Carriers — Injuries  to  Passengers — ^Assumption  of  Risk.* — Where  a 
passenger  rode  on  the  front  platform  of  an  electric  car,  though  he 
knew  there  was  a  siffu  on  the  car  notifying  passengers  that  if  they 
rode  on  the  platform  they  did  so  at  their  own  risk,  and  though  there 
was  room  in  the  car,  he  is  not  entitled  to  recover  for  injuries  which 
would  not  have  occurred  if  he  had  ridden  in  the  car,  though  his  fare 
was  collected  and  he  was  not  warned  of  the  danger. 

Exceptions  from  Superior  Court,  Suffolk  County;  Henry  X. 
Sheldon,  Judge. 

Action  by  one  Pike,  administratrix,  against  the  Boston  Ele- 
vated Railway  Company.  Verdict  for  defendant,  and  plaintiff 
excepts.    Exceptions  overruled. 

♦For  the  authorities  in  this  scries  on  the  question  whether  it  is  con- 
tributory negligence  for  a  passenger  to  ride  on  the  platform  of  a  car, 
see  foot-notes  appended  to  Jackson  v.  Natchez  &  W.  Ry.  Co.  (La.), 
19  R.  R.  R.  385,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  385;  Chicago  City  Ry. 
Co.  V.  McCaughna  (111.),  18  R.  R.  R.  262,  41  Am.  &  Eng.  R.  Cas.,  N. 
S.,  262;  foot-notes  appended  to  Kirchner  v.  Oil  City  St.  Ry.  Co.  (Pa.),, 
15  R.  R.  R.  711,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  711;  Chicago  &  W. 
I.  R.  Co.  V.  Newell  (111.),  15  R.  R.  R.  706,  38  Am.  &  Eng.  R.  Cas., 
.V.  S.,  706;  Morgan  v.  Lake  Shore,  etc.,  Ry.  Co.  (Mich.),.  15  R.  R.  R, 
m,  is  Am.  &  Bng.  R.  Cas.,  N.  S.,  675. 

21  R  R  R— 13 
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C  /.  Rueter  and  G,  W,  Anderson,  for  plaintiff. 
Bndicott  P.  Saltonstall  and  Sanford  W.  B,  Freund,  for  de- 
fendant. 

Morton,  J.  This  is  an  action  brought  by  the  plaintiff's  intes- 
tate in  his  lifetime,  and  prosecuted  by  the  plaintiff  as  his  admin- 
istratrix after  his  death  to  recover  for  injuries  sustained  by  him, 
while  riding  on  the  front  platform  of  one  of  defendant's  cars, 
from  a  collision  between  the  car  an<i  a  repair  wagon  belonging- 
to  the  defendant.  The  accident  occurred  October  11,  1901,  at 
about  5 :30  a.  m. ;  the  morning  being  dark  and  fogg>'. 

The  deposition  of  the  plaintiff's  intestate  was  taken  and  he 
testified  on  cross-examination  that  he  rode  into  town  every  morn- 
ing on  the  electric  cars  and  made  it  his  custom  to  ride  on  the 
front  platform,  and  had  read  the  signs  that  passengers  riding  on 
the  front  platform  did  so  at  their  own  risk,  and  knew,  if  the  sign 
was  a  rule  of  the  company  that  he  took  the  risk  of  an  accident 
happening,  and  that  by  standing  on  the  front  platform  he  was 
not  breaking  a  rule  of  the  company  but  stood  there  at  his  own 
risk.  It  appeared  that  the  only  other  person  on  the  platform 
was  the  motorman.  The  plaintiff's  intestate  paid  his  fare  and 
nothing  was  said  to  him  by  the  conductor  or  motorman  about 
standing  on  the  platform.  It  was  admitted  by  the  defendant 
that  people  frequently  rode  on  the  front  platform,  the  defendant 
contending  that  they  did  so  subject  to  the  rules  of  the  company, 
and  that  fares  were  collected  from  them  and  that  neither  the 
conductor  nor  motorman  objected  to  their  so  riding.  For  aught 
that  appeared  there  was  room  enough  inside  the  car  and  it  was 
not  contended  that  plaintiff's  intestate  would  have  been  injured 
if  inside  the  car.  At  the  close  of  the  evidence  the  court,  on 
defendant's  motion,  ordered  a  verdict  for  the  defendant,  and  the 
case  is  here  on  exceptions  by  the  plaintiff  to  the  ruling  thus 
made. 

We  think  that  the  ruling  was  right.  The  case  seems  to  us  to 
be  governed  by  Bums  v.  Boston  Elevated  Ry.  Co.,  183  Mass.  96, 
66  N.  E.  418,  and  McDonough  v.  Boston  Elevated  Ry.  Co., 
Banker  &  Tradesman,  May  26,  1906,  and  not,  as  the  plaintiff 
contends,  by  McNee  v,  Colbum  Trolley  Track  Co.,  170  Mass. 
283,  49  N.  E.  437,  and  Sweetland  v,  Lynn  &  Boston  R.  R.,  177 
Mass.  574,  59  N.  E.  443,  51  L.  R.  A.  783.  In  the  Sweetland 
Case  the  notice,  as  stated  in  the  opinion,  purported  "to  be  a 
prohibition  of  passengers  from  riding  on  the  front  platform,  and 
not  a  notice  stating  the  terms  on  which  they  may  ride  there." 
In  the  present  case  the  notice  did  not  forbid  passengers  to  ride 
on  the  front  platform,  but  stated  the  terms  on  which,  if  they  rode 
there,  they  would  be  carried,  namely,  at  their  own  risk.  In  the 
McNee  Case  the  notice  was  similar  to  this  but  there  was  only 
one  elevator,  and  that  was  unsafe,  and,  the  workmen  were  ex- 
pected to  use  it  notwithstanding  the  notice.  The  same  is  true  in 
substance  of  Boyle  v.  Columbia  Fire  Proofing  Co.,  182  Mass.  93, 
64  N.  E.  726.     In  the  present  case  the  defendant  furnished  a 
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safe  place  for  plaintiff's  intestate  to  ride  in  and  instead  of  riding^ 
there  he  rode  on  the  front  platform  knowing^  that  he  thereby  took 
the  risk.  There  is  nothing  to  show  that  the  defendant  provided 
the  front  platform  unconditionally  as  a  place  for  its  patrons  to 
ride  on.  The  remark  of  the  plaintiff's  intestate  that  the  rule  wa-* 
a  dead  letter  was,  at  the  most,  only  an  expression  of  opinion, 
and  had  no  tendency  to  show  that  the  rule  had  been  waived  or 
abandoned  by  the  defendant.  Neither  did  the  fact  that  the 
conductors  collected  fares  from  the  persons  ridingf  on  the  front 
platform  and  that  neither  they  nor  the  motormen  objected  to 
their  riding  there  tend  to  srhow  that  the  rule  had  been  waived  and 
abandoned.  Front  platforms  are  not  places  ordinarily  provided 
for  passengers,  and  the  conductors  and  motormen  may  well  have 
supposed  that  persons  riding  there  were  content  to  do  so  under 
the  rule  and  at  their  own  risk. 
Exceptions  overruled. 


McDade  v.  Philadelphia  Rapid  Transit  Co. 

(Supreme  Court  of  Pennsylvania,  April  30,  1006.) 

[64  Atl.  Rep.  327.] 

Carriers — Street  Cart — ^Injury  to   Passenger — Contribotory    Nef U- 

gence.* — Plaintiff  was  riding  as  a  passenger  on  the  front  platform  of 
the  street  car  and  was  injured  in  attempting  to  pass  through  the  door 
into  the  car  when  apprehensive  of  a  collision  with  another  car. 
There  were  vacant  seats  in  the  car  at  the  time  of  the  accident.  Held, 
that  an  instruction  that  if  plaintiff  rode  on  the  platform  because 
there  was  no  other  place  that  he  could  stand,  he  could  recover,  but 
that,  if  there  was  room  inside  the  car  where  he  could  have  stood,  he 
could  not  recover,  was  proper. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  county. 

Action  by  Thomas  J.  McDade  against  the  Philadelphia  Rapid 
Transit  Company.  Judgment  for  defendant,  and  plaintiff  ap« 
peals.    Affirmed. 

The  trial  court  charg^ed  in  part  as  follows : 

"In  order  to  find  for  the  plaintiff,  you  must  find  that  the  de- 
fendant was  negli/arent.  There  was  a  collision ;  there  is  no  doubt 
that  there  was  injury  to  persons  inside  the  car ;  and  there  is  no 
doubt  that  the  plaintiff  was  injured  in  consequence  of  that 
collision,  to  what  extent  it  is  for  you  to  find.  The  next  question 
is,  was  the  plaintiff  g^uilty  of  any  contributory  negfligfence  ?  Did 
he,  by  any  act  of  his,  become  a  part  of  that  accident?  If  he  did, 
he  cannot  recover,  because  where  two  parties  cause  an  accident, 
neither  can  recover.  If  the  plaintiff  was  neglig^ent,  it  does  not 
matter  how  negfligfent  the  defendant  was,  because,  by  his  own 
neg:1igrence,  he  debarred  himself  from  recovery.  The  real  ques- 
tion in  the  case  is  whether  the  plaintiff  was  ^ilty  of  contributory 

^See  preceding  case. 
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neg^li^ence,  and  let  me  say  to  you  at  this  point  that  it  is   the 
province  of  the  jury  to  pass  upon  the  facts  of  every  case,  as  they 
^et  them  from  the  witness  stand,  and  from  the  probabilities  and 
surrounding  conditions.     From  the  court  you  will  take  the  law, 
and  from  no  other  source.    The  Supreme  Court  has  laid  down 
the  law  in  this  state  that  a  man  standing^  on  the  front  platform 
of  a  car,  when  there  is  room  for  him  inside  of  that  car,  is  stand- 
ing: in  a   dang^erous  place,  and  if  he  was  injured,  he  cannot 
recover  against  the  company  operating  the  car.     The  plaintiff 
admits  that  he  stood  upon  the  front  platform  until  the  time  that 
he  saw  the  accident  was  imminent,  until  he  saw  that  a  collision 
was  about  to  occur,  and  then  he  turned  in  the  act  of  going  into 
the  car,  and  was  pressed  by  those  behind  him  on  the  platform 
and  crushed  down  with  others  on  top  of  him  between  the  two 
sides  of  the  door  which  slide  open.     The  plaintiff  says  that  he 
got  on  the  car  at  Franklin  street  and  Columbia  avenue,  and  rode 
to  Seventeenth  and   Columbia  avenue,  where  the  collision  oc- 
curred; and  that  when  he  got  on,  the  back  platform  and  front 
platform  were  crowded,  or,  at  least,  the  back  platform  and  in- 
side of  the  car  were  crowded,  and  he  got  on  the  front  platform 
because  there  was  no  other  room  or  place   for  him  to  stand. 
If  that  be  true,  he  can  recover.    A  gentleman  who  testified  for 
the  plaintiff  said  that  he  got  on  the  car  at  some  other  place,  but 
covered  this  same  distance,  and  that  the  car  was  full;  but,  he 
says,  at  Twelfth  street  two  ladies  got  in.    It  is  for  you  to  say.  in 
view  of  that  fact,  whether  the  car  could  have  been  full,  these 
two  ladies  having  gotten  in  at  that  point,  and  having  been  given 
seats  by  gentlemen  who  arose.     That  is  the  testimony  for  the 
plaintiff. 

"On  behalf  of  the  defendant,  the  conductor  testified  that  at 
Franklin  street  he  had  a  full-seated  load ;  that  there  were  two  or 
three  upon  the  back  platform  and  two  or  three  in  the  rear  end 
of  the  car  inside,  and  at  least  one  on  the  front  platform,  but 
that  the  standing  room  in  the  car  was  comparatively  empty. 
If  that  be  true,  this  man  cannot  recover  if  he  stood  upon  the 
front  platform.  But  the  plaintiff  is  interested  in  this  case  be- 
cause of  his  desire  to  get  a  verdict,  a  natural  desire.  The  con- 
ductor is  interested  because  of  his  desire  to  shield  the  company, 
also  a  natural  desire.  Waiving  them  aside,  and  coming  down 
tc  the  disinterested  witnesses,  we  find  first,  the  witness  who 
testified  for  the  plaintiff,  to  whom  I  have  already  referred.  He 
testifies  that  the  car  was  full,  and  that  at  some  point  he  was 
frightened  at  the  speed  of  the  car  and  wanted  to  get  inside  and 
could  not,  and  also  that  at  Twelfth  street  two  ladies  got 
in  the  car  and  got  seats,  the  seats  being  furnished  them  by 
gentlemen  who  arose.  Besides  the  plaintiff,  you  have  got  one 
witness  on  his  side  of  the  case.  Apart  from  the  conductor,  we 
have,  first,  a  gentleman  who  rode  all  the  way  up  from  Fourth 
and  Market  streets  on  the  car,  and  he  said  that  alongside  of 
him  all  the  way  out  Columbia  avenue  there  were  two  vacant 
seats.     We  have  another  man  who  got  in  at  Tenth  street  or 
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Franklin  street,  and  ^ot  a  seat  and  was  in  that  seat  when  the 
collision  occurred.  We  have  a  lady  who  ^ot  in  at  Broad  street 
and  ^ot  a  seat,  and  we  have  the  testimony  of  others  as  to  the 
fact  that  the  body  of  the  car  was  not  crowded,  althoug^h  there 
TT!ay  have  been  people  standing^. 

"In  addition  to  this  oral  testimony,  you  have  before  you  the 
statement  which  was  sig^ned  and  sworn  to  by  the  plaintiff.  That 
statement  has  been  very  severely  criticised,  but  as  business  men 
yoii  will  take  into  consideration  whether  or  not  it  is  proper 
before  a  man  to  whom  an  accident  has  happened  has  been  reached 
by  other  influences  than  your  own.  to  ^et  a  statement  from  that 
man  as  to  how  the  accident  happened,  immediately,  when  every- 
thingf  is  fresh.  It  is  for  you  to  decide  whether  that  is  proper 
or  improper.  You  will  take  the  statement  for  what  it  is  worth 
and  compare  it  with  the  testimony  of  the  witnesses  for  the  de- 
fendant. To  a  certain  extent,  it  differs  from  the  testimony  g^iven 
bv  the  plaintiff  to-day.  To-dav  he  says  that  the  car  was  full ; 
in  the  statement  he  says  that  he  cannot  say  how  many  passengers 
vere  on  the  car.  Take  the  statement,  take  it  with  the  testimony 
of  all  the  witnesses;  make  it,  if  you  can,  consistent  with  the 
other  testimony  in  the  case  as  to  the  condition  of  the  car,  as  to 
its  being  crowded  or  empty,  or  cast  it  aside  and  depend  entirelv 
upon  the  verbal  testimony.  But  the  statement  was  made.  read. 
and  signed  by  the  plaintiff,  and  sworn  to  by  him  before  the  no- 
tan'  public ;  then  it  was  handed  over  to  the  company,  in  whose 
possession  it  has  since  been.  That  is  the  testimony.  You  will 
take  all  of  it,  and  take  no  suggestions  from  me,  except  as  to  the 
law ;  the  facts  are  yours.  I  have  no  opinion,  and  no  right  to  any 
opinion  as  to  the  facts.  I  give  you  the  testimony,  and  say  to  you 
that  the  law  of  this  state  is  that  if  that  man  stood  upon  the  front 
platform  of  that  car,  and  there  was  room  for  him  to  be.  com- 
fortably, inside  that  car,  he  voluntarily  put  himself  in  a  place 
of  danger,  and  cannot  recover.  On  the  other  hand,  if  the  car 
was  so  crowded  that  he  could  not  get  in,  he  may  recover.  If 
there  were  vacant  seats,  or  even  places  to  stand  inside  the  car. 
he  cannot  recover,  because  it  is  common  sense,  as  well  as  law, 
that  the  inside  of  a  car  is  safer  than  the  platform,  and  a  man 
who  stands  upon  a  platform  when  he  can  go  inside,  voluntarily 
T'laces  himself  in  a  position  of  danger,  and  must  suffer  the  conse- 
quences of  his  action." 

Argued  before  Mitchell,  C.  J.,  and  Fell.  Browx,  Mestre- 
2AT,  and  Stewart.  JJ. 

Louis  Bregy  and  H.  Homer  Dalbcy,  for  appellant. 
Thomas  Learning  and  Ozven  J.  Roberts,  for  appellee. 

Fell,  J.  The  plaintiff  while  riding  as  a  passenger  on  the  front 
platform  of  an  electric  street  car  was  apprehensive  that  there 
v'ould  be  a  collision  with  another  car,  and  attempted  to  go  inside 
the  car.  He  was  pushed  by  others  who  were  making  the  same 
attempt  and  was  thrown  down  in  the  doorway  and  injured.    The 
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jury  were  instructed  that  if  the  plaintiff  rode  on  the  platform 
because  there  was  no  other  place  where  he  could  stand,  he  could 
recover ;  but  that,  if  they  found  from  all  the  testimony  that  there 
was  room  inside  the  car  where  the  plaintiff  could  comfortably 
have  stood,  he  could  not  recover.    In  Thane  v:  Traction  Co.,  191 
Pa.  249,  43  Atl.  136,  71  Am.  St.  Rep.  767,  it  was  said  by  the 
present  Chief  Justice :    "The  proper  and  assigned  place  for  pas- 
seng^ers  is  inside  the  car.    Unless  he  shows  some  valid  reason  to 
excuse  him,  a  passeng^er  is  bound  to  put  himself  in  the  appointed 
place,  and  if  he  does  not  he  takes  the  risk  of  his  location  else- 
where.   This  is  the  settled  rule  of  all  our  cases."    In  that  case 
there  were  vacant  seats  in  the  car  and  the  decision  was  limited 
to  the  facts,  but  there  was  no  intention  to  draw  a  distinction 
between  the  case  of  a  passenger  who  could  be  seated  if  he  so 
desired  and  one  who  cpuld  conveniently  stand  inside  the  car. 
The  principle  on  which  the  rule  is  founded  admits  of  no  distinc- 
tion.   In  the  later  cases  of  Kirchner  v.  Railway  Co.,  210  Pa.  45, 
59  Atl.  270,  and  Gaffney  v.  Traction  Co.,  211  Pa.  91,  60  Atl. 
448,  it  was  said,  citing  Thane  v.  Traction  Co.,  191  Pa.  249,  43 
Atl.  136,  71  Am.  St.  Rep.  767 ,  that  riding  on  the  platform  of  an 
electric  car  when  there  is  available  room  inside  is  neg^ligfence  per 
se.    Since  the  plaintiff's  injury  was  the  direct  consequence  of  his 
riding  on  the  platform,  there  was  no  error  in  the  instruction 
given. 

The  judgment  is  affirmed. 


Dudley  v.  Chicago^  M.  &  St.  P.  Ry.  Co.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia,  Jan.  23,  1906.) 

[52  8.  E.  Rep.  718.] 

Carriers — Freight — Wrongful  Delivery — Conversion.* — An  inspec- 
tion of  property  shipped  by  a  common  carrier  in  sealed  cars,  unau- 
thorizedly  permitted  by  such  carrier  at  the  point  of  destination,  in 
consequence  of  which  the  consignor,  who  was  also  the  consignee, 
was  prevented  from  consummating  a  contemplated  sale  thereof,  does 
not  amount  to  a  wrongful  delivery  by  the  common  carrier,  so  as  to 
make   it  liable   for  the  value  of  the  property  as   for  a  conversion 

thereof. 

Same— Abandonment  by  Owners — Sale  by  Carrier. — If,  in  such 
case,  the  property  is  perishable  and  decaying,  and  the  owner  upon  be- 
ing notified  of  the  danger  of  its  loss,  relying  upon  the  unauthorized  in- 
spection as  constituting  a  conversion,  gives  notice  of  his  abandonment 
of  the  property  and  intention  to  claim  the  value  thereof,  the  carrier 
may  sell  the  same  on  account  of  the  owner,  deduct  his  charges  from 
the  proceeds  of  sale,  and  will  be  liable  for  the  balance  thereof  only. 

Attachment — Dissolution — Release  of  Bond. — When,  in  a  suit 
against  a  foreign  corporation,  in  which  its  property  has  been  attached 
and  afterwards  released  by  the  giving  of  a  bond,  pursuant  to  statutory 

*For  the  authorities  in  this  series  on  the  question,  what  constitutes 
conversion  of  freight  by  the  carrier,  see  foot-notes  appended  to 
Southern  Ry.  Co.  v,  Webb  (Ala.),  20  R.  R.  R.  26,  43  Am.  &  Eng. 
R.  Cas.,  N.  S.,  26. 
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provisions,  the  defendant  appears  and  makes  defense,  and  a  personal 
decree  is  rendered  against  it  for  an  amount  which  it  has  previously 
tendered  on  account  of  the  demand  set  up  in  his  bill,  but  not  paid 
into  court,  it  is  error  to  dismiss  the  attachment  and  decree  a  release 
of  the  bond. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  Lysander  Dudley  against  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  and  others.  From  the  decree,  plain- 
tiff appeals.    Reversed  in  part. 

V.  B,  Archer  and  Wm.  Beard,  for  appellant. 
.    John  F,  Hutchinson,  for  appellees. 

PoFPENBARGER^  J.  Lysander  Dudley  has  appealed  from  a  de- 
cree of  the  circuit  court  of  Wood  county,  in  a  suit  instituted  by 
him  against  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, because  it  allows  him  a  smaller  amount  than  he  claimed, 
and,  although  decreeing  the  payment  of  money  to  him,  dis- 
charged the  attachment  and  released  the  bond  given  for  the 
forthcoming  of  the  attached  pr(^>erty,  certain  railroad  cars  seized 
at  Wheeling  and  Huntington. 

The  bill  sought  a  decree  for  the  value  of  two  car  loads  of  ap- 
ples, shipped  by  the  plaintiff  over  tiie  Baltimore  &  Ohio  South- 
western Railway  and  connecting  lines  to  Elgin,  111.,  and 
consigned  to  the  plaintiff  himself,  with  directions  to  notify  J.  W. 
Sharp,  of  Chicago,  111.,  of  the  arrival  of  the  cars  at  their  desti- 
nation. Expecting  Sharp  to  accept  and  pay  for  the  apples,  plain- 
tiff had  made  drafts  upon  him  for  their  value  as  per  contract, 
attadied  the  bills  of  lading  to  them,  and  discounted  them  at  the 
First  National  Bank  of  Parkersburg,  and  said  bank  caused  them, 
in  due  course  of  business,  to  be  presented  for  payment  at  the 
office  of  Sharp.  Upon  notice  of  the  arrival  of  the  cars.  Sharp's 
agent  was  allowed  to  inspect  the  apples,  without  producing  tiie 
bills  of  lading  or  showing  any  title  or  right  to  the  possession  of 
them.  Sharp  had  not  then  paid  the  drafts,  nor  did  he  afterwards 
do  so.  His  agent  reported  that  the  apples  were  not  such  as  the 
plaintiff  had  agreed  to  deliver.  He  immediately  notified  Dudley, 
and,  presumably,  the  railway  company  also,  for  very  soon  after- 
wards the  agent  of  the  company  notified  Dudley  by  telegraph  of 
Sharp's  refusal,  and  called  upon  him  to  arrange  for  disposition 
of  the  apples,  and  continued  by  subsequent  dispatches,  from 
October  24,  1899,  until  November  3,  1899,  to  demand  that  he 
take  care  of  them.  Notice  of  the  intention  of  the  railway  com- 
pany to  have  them  sold  was  given  October  28th.  The  last 
telegram,  dated  November  3d,  notified  him  that  the  apples  were 
rotting  on  the  track,  and  closed  with  the  inquiry,  "Shall  we  sell 
for  your  account?"  To  this  Dudley  replied  as  follows:  "Have 
made  claim  ag'ainst  Baltimore  &  Ohio  Southwestern  Railroad 
for  full  value  of  cars.  They  were  wrongfully  delivered.  If  you 
seJI,  it  will  be  as  agent  of  the  company  and  for  its  benefit."  After 
a  futile  attempt  to  sell  the  apples  at  Elgin,  the  railroad  company 
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shipped  them  to  Chicagfo,  where  they  were  sold  for  the  sum  of 
$397.93,  which,  after  deducting  freig^ht  charges  of  $144.84,  paid, 
except  as  to  its  own,  by  the  defendant,  upon  the  guaranty  of  the 
Baltimore  &  Ohio  Southwestern  Railway  Company,  left  $253. 09, 
which  was  tendered  to  the  plaintiff,  but  refused  by  him,  because 
he  claimed  a  larger  amount. 

The  theory  of  his  claim,  then  presented,  afterwards  asserted  by 
this  suit,  and  now  urged  here  as  one  ground  of  error  in  the  de- 
cree,  is   that   the   conduct   of   the  defendant   railway   company 
amounted  in  law  to  a  conversion  of  the  apples  to  its  own  use. 
The  argument  lO  sustain  this  position  treats  rhe  inspection    al- 
lowed to  Sharp's  agent  as  an  unauthorized  delivery  of  the  prop- 
erty to  him.     That  a  common  carrier  is  liable  for  a  wrong-ful' 
delivery,  if  in  any  way  at  fault,  is  perfectly  clear.    Such  act  ma^^ 
be  treated  as  a  conversion.     Common  carriers  are  bound  to  ex- 
ercise the  highest  degree  of  care  in  this  respect.     "No  circum- 
stances of  fraud,  imposition,  or  mistake  will  excuse  the  common 
carrier  from  responsibility  for  a  delivery  to  the  wrong  person." 
Hutchinson  on  Carriers,  §  344.    To  the  same  general  effect,  see 
North  Pennsylvania  R.  R.  Co.  v.  Commercial  Bank,  123  U.   S. 
727,  8  Sup.  Ct.  266.  31  L.  Ed.  287,  and  Indianapolis  &  St.  L.  R. 
R.  Co.  z\  Herndon,  81  111.  143,  cited  by  counsel  for  appellant.    Of 
course,  this  general  rule,  like  all  others,  may  be  subject  to  some 
slight  apparent  exceptions,  which  need  not  be  noticed  here.    But, 
if  there  was  no  delivery,  the  rule  of  law  relied  upon  has  no  appli- 
cation.    The  property  was  never  out  of  the  possession  of  the 
defendant  until  sold,  or  removed  for  sale,  some  time  after  the  in- 
spection.    Sharp's  agent  was  simply  permitted  to  enter  the  cars, 
set  barrels  out  in  his  wagon,  open  them,  and  examine  the  apples. 
Then  they  were  put  back  in  the  car  and  it  was  resealed  by  the 
agent.     It  may  be  true  that  he  had  no  right  to  do  so.  and  that 
the  defendant  did  wrong  in  permitting  the  inspection,  no  evidence 
of  title  or  right  to  possession  having  been  shown :  but  it  is  a  non 
sequitur  to  say,  upon  these  facts,  there  was  a  deliver>\     It  may 
have  been  an  unauthorized  act  of  dominion  over  the  property^ 
but  whose  act  was  it?    Clearly  that  of  the  railroad  company,  for 
the  property  was  still  in  its  actual  and  legal  custody.     It  never 
parted  with  its  possession.     Not  every  wrongful  act  on  the  part 
of  a  common  carrier  authorizes  an  action  against  it  as  for  a  con- 
version.    Where  goods  intnisted  to  a  common  carrier  are  in- 
jured only,  the  owner's  remedy  is  for  damages  for  the  injury, 
not  their  value.     Hutch.  Com.  Car.  §  770a.     For  delay  in  de- 
livery the  action  must  be  for  damages  resulting,  not  the  value 
of  the  propertv.    Hutch.  Com.  Car.  §  328;  Ryland  &  Rankin  v. 
C.  &  O.  Ry.  Co.,  55  W.  Va.  181,  46  S.  E.  '923.     What  is  the 
nature  of  the  plaintiff's  injury  here?     Inspection  did  not  injure 
the  property,  so  far  as  disclosed.    It  prevented  the  consummation 
of  a  sale  to  Sharp.     Can  that  constitute  the  basis  of  an  action 
for  the  value  of  the  property?    That  it  could  not  is  so  obvious 
that  no  such  claim  is  made,  and  this  branch  of  the  contention  is 
founded  upon  the  extremely  fanciful  theory  of  a  technical  de- 
livery, for  which  no  authority  has  been  found. 
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Claim  for  the  value  of  the  property  as  for  a  conversion  thereof 
is  also  predicated  upon  the  sale  of  it.    Whether  sale  could  have 
been  made  for  the  charges  for  carriaj^e,  without  a  judicial  pro- 
ceeding: by  way  of  enforcement  of  the  lien,  seems  not  to  have 
been  raised.     That  depends  upon   whether  there  is  an  Illinois 
statute  authorizing  such  sale.     But,  it  is  said,  the  sale  could  not 
be  made  therefor  in  this  instance,  because  the  Baltimore  &  Ohio, 
Southwestern  Railway  Company  had  ^[uarantied    the    charges. 
But  if  that  agreement  was  a  mere  guaranty,  and  not  an  absolute 
undertaking  to  pay,  it  was  the  duty  of  the  defendant  company 
to  collect  its  charges  on  the  delivery  of  the  property.    If  by  due 
diligence  it  could  not  do  so,  it  might  fall  back  upon  the  guar- 
anty.   However  this  may  be,  there  was  a  clear  and  undoubted 
right  of  sale  in  the  defendant  upon  another  ground.    The  prop- 
erty was  perishable,  and  was  then  decaying  and  becoming  less 
valuable  every  day.     The  owner,  having  failed  in  the  effort  to 
make  sale  of  the  apples  as  he  expected,  neglected  to  take  them 
out  of  the  possession  of  the  company  and  take  care  of  them. 
More  than  that,  his  telegram  of  November  3,  1899,  could  be  con- 
strued as  nothing  more  nor  less  than  a  notification  that  he  would 
treat  the  apples  as  the  property  of  the  railroad  company,  sue  for 
their  value,  and  leave  them  in  the  hands  of  the  company.    This 
he  had  no  right  to  do,  as  has  been  shown.    What  could  the  de- 
fendant do  under  the  circumstances?    Could  it  allow  the  prop- 
erty to  decay?     Perhaps  it  was  under  no  duty  to  protect  the 
plaintiff  from  a  loss  of  his  own  making.    This  we  do  not  decide ; 
but  a  clear  and  undoubted  right  it  did  have  to  sell  the  property 
under  such  circumstances,  and,  after  deducting  its  charges,  pay 
the  residue  of  the  proceeds  to  the  owner.    It  was  still  the  custo- 
dian of  the  plaintiff's  property,  and  bound,  as  such,  to  do  what- 
ever was  necessary  to  mitigate  and  prevent,  as  far  as  possible, 
the  natural  loss  incident  to  the  decay  of  the  fruit.     "Where  the 
goods  are  of  a  perishable  character  and  the  consignee  will  not 
accept  them,  or  there  are  other  reasons  requiring  a  sale  without 
delay,  the  carrier  may  be  justified  in  selling  the  goods  because  of 
the  necessity  of  the  particular  case."     Elliott,   R.   R.   §   1571. 
"But,  while  in  the  possession  of  the  goods  in  the  character  of 
carrier,  he  also  stands  for  many  purposes  in  the  relation  of  agent 
for  the  owner ;  and  it  is  a  general  rule  of  law  that  although  the 
powers  of  agents  are  ordinarily  limited  to  the  purposes  for  which 
they  are  employed,  yet  that  emergencies  may  arise  in   which, 
from  the  necessities  of  the  case,  an  agent  may  be  justified  in 
assuming  extraordinary  powers,  and  that  his  acts,  done  fairly 
and  in  good  faith  under  such  circumstances,  though  entirely  be- 
yond the  scope  of  his  ordinary  powers,  may  be  binding  upon  his 
principal.     Such  emergencies  sometimes  occur,  in  the  course  of 
the  business  of  the  carrier,  in  which  he  becomes  the  agent  of  all 
concerned,  and  in  which  his  acts,  in  the  exercise  of  a  sound  dis- 
cretion, will  be  binding  upon  all  the  parties  in  interest ;  and  if  the 
necessities  of  the  case  require  that  the  goods  be  sold,  be  not  only 
may  sell,  but  it  becomes  obligatory  upon  hini  to  do  so,  for  the 
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benefit  of  the  owner.     If,  for  instance,  the  consigfnee  refuse   to 
accept  the  g^oods  and  they  are  of  a  perishable  character,  and   if 
stored  would,  from  rapid  decay,  be  totally  lost  to  the  owner,   it 
would  be  the  duty  of  the  carrier  to  sell  them  on  his  account ;  and 
the  same  rule  would  apply  if,  from  any  cause,  it  became    im- 
possible to  deliver  the  g"oods  according;  to  the  directions  of   the 
owner  or  bailor,  or  to  return  them  before  they  would  inevitably 
perish  from  such  inherent  tendency,  from  damage  received    by 
them  in  the  transit,  or  from  any  other  cause/'     Hutchinson   an 
Carriers,  §  432.    If,  as  to  the  property  so  left  on  its  hands,  the 
railway  company  is  to  be  regfarded  as  a  warehouseman,  its  right 
to  sell  the  same^  to  prevent  loss  by  the  decay  thereof  is  equally 
clear.    Any  kind  of  imminent  dangler  of  loss  or  destruction  -will 
justify  a  sale  in  such  case.    Rea's  Adm'x  v.  Trotter,  26  Grat. 
585 ;  Jordan  v.  Shireman,  28  Ind.  136. 

The  court  erred,  however,  in  discharging;  the  attachment  and 
declaring  the  bond  released.    Upon  what  theory  this  was  done  is 
not  apparent,  unless  it  was  that  the  defendant  had  not  only  sub- 
mitted itself  to  a  personal  decree  by  appearing  and  defending", 
but  had  also  tendered  the  amount  of  the  decree,  except  the  inter- 
est, before  suit  was  brought.     No  money  was  paid  into  court. 
The  effect  of  a  tender,  when  kept  good,  only  prevents  recovery 
of  interest  and  costs.    It  does  not  pay  the  debt  nor  extinguish  it 
The  defendant  is  a  foreign  corporation,  against  which  the  plain- 
tiff had  the  right  to  proceed  by  attachment,  for  the  sole  reason 
that  it  is  such  a  corporation.    The  bond  taken  under  the  attach- 
ment afforded  security  for  the  payment  of  the  amount  of  the 
decree,  either  absolutely  or  to  the  extent  of  the  value  of  die 
property  attached.     It  .was  a  security  regularly  and  properly 
obtained,  so  far  as  this  record  discloses.    That  iht  defendant  is 
amply  able  to  pay  several  thousand  times  the  amount  of  the  de- 
cree constitutes  no  reason  for  releasing  the  security  and  sending 
the  plaintiff  to  a  foreign  jurisdiction  to  procure  satisfaction  of 
his  personal  decree,  in  case  the  defendant  should  see  fit  to  re- 
quire him  to  do  so. 

For  this  error,  so  much  of  the  decree  appealed  from  as  dis- 
missed the  attachment  and  released  the  bond  must  be  reversed, 
annulled,  and  set  aside;  but  in  aU  other  respects  it  will  be  af- 
firmed, with  cost  in  this  court  to  the  appellant,  as  the  party  sub- 
stantially prevailing. 
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Georgia  Ry.  &  Electric  Co.  v,  McAllister. 

(Supreme  Court  of  Georgia,  Aug.  13,  1906.) 

[54  S.  E.  Rep.  957.] 

Carriers — Injury  to  Passengers — Proximate  Cause — Negligence  of 
Conductor— Duties  of  Passenger.* — The  negligent  conduct  of  a  street- 
car conductor  in  calling  a  street  crossing  before  his  car  had  arrived 
at  the  street  announced,  thereby  inducing  a  lady  passenger  to  alight, 
at  night  and  during  a  severe  rainstorm,  at  a  strange  place  remote 
from  her  destination,  is  to  be  regarded  as  the  proximate  cause  of 
injuries  sustained  by  reason  of  her  slipping  and  falling  upon  a  curb- 
stone which  she  was  unable  to  see,  because  of  the  darkness,  while 
endeavoring  with  due  care  to  make  her  way  homeward  along  a  street 
with  which  she  was  unfamiliar. 

(a)  The  passenger  was  under  no  legal  duty  to  apply  for  shelter  at 
houses  in  the  vicinity  of  the  place  where  she  was  mduced  to  alight 
from  the  car,  rather  than  attempt  to  reach  her  destination  on  foot 
over  a  highway  which  was  in  a  reasonably  safe  condition  for  travel 
by  pedestrians. 

(b)  If  she  could  not  by  the  exercise  of  ordinary  care  have  dis- 
covered that  she  was  invited  by  the  conductor  to  disembark  at  a 
point  short  of  her  destination,  she  was  entitled  to  recover  damages 
because  of  illness  brought  about  by  exposure  to  the  weather  after 
leaving  the  car;  the  burden  being  upon  her  to  show  that  her  illness 
was  caused  by  such  exposure,  rather  than  by  other  causes  for  which 
the  defendant  company  was  not  responsible. 

Same — ^Burden  of  ProoLf — In  such  ca^e,  no  presumption  of  neg- 
ligence is  raised  by  law  against  the  defendant  from  the  bare  fact 
that  the  plaintiff  sustained  an  injury,  and  the  burden  rests  upon  the 
plaintiff  to  prove  the  allegations  of  fact  upon  which  she  relies  for  a 
recovery. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta ;  H.  M.  Reid,  Judge. 

Action  by  Blanche  McAllister  against  the  Georgia  Railway 
&  Electric  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

*For  the  authorities  in  this  series  on  the  question,  what  are  the 
elements  of  the  damages  recoverable  for  refusal  or  failure  to  carry 
a  passenger  to  his  destination,  see  foot-notes  appended  to  Ammons 
V.  Southern  R.  Co.  (N.  Car.),  19  R.  R.  R.  724,  42  Am.  &  Eng.  R. 
Cas.,  N.  S.,  724;  foot-notes  appended  to  Elliott  v.  Southern  Pac. 
Co.  (Cal.),  18  R.  R.  R.  52,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  52. 

tFor  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  mere  fact  that  a  passenger 
is  injured,  see  foot-notes  appended  to  Graf  v.  West  Jersey  &  S.  R. 
Co.  (N.  J.),  19  R.  R.  R.  796,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  796;  foot- 
notes appended  to  Kansas  City,  etc.,  R.  Co.  v,  Nichols-  (Miss.),  19 
R.  R.  R.  330,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  330;  Firebaugh  v.  Seattle 
Elec.  Co.  (Wash),  19  R.  R.  R.  107,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  107; 
foot-notes  appended  to  Omaha  St.  Ry.  Co.  v,  Boesen  (Neb.),  19  R. 
R.  R.  100,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  100;  Louisville  &  N.  R.  Co. 
V.  Board  (Ky.),  19  R.  R.  R.  51,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  51; 
Paut  V.  Salt  Lake  City  R.  Co.  (Utah),  19  R.  R.  R.  45,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  45;  Williams  v,  Spokane,  etc.,  Ry.  Co.  (Wash.),  18 
R.  R.  R.  278,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  278;  foot-notes  appended 
to  Tiborsky  v.  Chicago,  etc.,  R.  Co.  (Wis.),  18  R.  R.  R.  131,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  131. 
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Rosser  &  Brandon  and   Walter  T.   Colquitt,  for  plaintiff  in 
error. 

Napier,  Wright  &  Cox,  for  defendant  in  error. 

Evans,  J.     The  plaintiff    below,    Mrs.    Blanche    McAllister, 
brought  a   suit   for   damages  against   the   Georgia   Railroad  & 
Electric   Company,   setting:  forth   in  her  petition  the   following: 
allegations  of  fact  respecting  the  manner  in  which  she  received 
a  personal  injury   for  which  she  soug^ht  to  hold  the  company 
responsible :    On  February  14,  1903,  she  boarded  one  of  the  com- 
pany's cars  at  Riverside  about  8  o'clock  at  nig^ht,  and  paid  her 
fare  to  Atlanta.     The  ni^ht  was  dark  and  stormy.     Desiring  to 
leave  the  car  at  the  nearest  point  to  her  home,  she  requested  the 
conductor  to  stop  the  car  for  her  when  it  should  arrive  at  Thur- 
mond street.     After  a  time  the  conductor  called  out  that  street 
and  beckoned  to  plaintiff  to  notify  her  to  alight.     Upon  leaving 
the  car  the  plaintiff  found  the  ni^ht  to  be  bewildering^ly  dark,  the 
rain  was  fallinjs:  heavily,  and  for  some  moments  she  could  see 
nothing.    After  the  car  had  sped  away,  she  found  to  her  horror 
that  she  was  not  at  Thunnond  street  crossing^,  and  she  did  not 
know  where  she  was.     The  intense  darkness  and  blinding;  rain 
which  was  blown  agfainst  her  by  powerful  g^usts  of  wind,  be- 
wildered her.     She  did  not  know  on  what  street  she  was  nor 
what  direction  to  take,  but  managfed  to  reach  the  sidewalk,  and 
then  undertook  to  gfrope  her  way  in  the  direction  in  which  she 
supposed  she  should  g^o.  g^uided  only  by  the  sense  of  touch  along; 
the  fronts  of  the  houses.    The  street  was  deserted,  and  her  cries 
for  help  broug^ht  no  succor.     She  was  not  enabled  to  keep  her 
w^ay,  because  of  the  impenetrable  darkness,  and  at  a  street  cross- 
ing; she  fell  upon  the  curbing;  and  struck  the  lower  part  of  her 
back  and  side  with  such  force  as  to  be  for  a  time  unable  to  rise. 
When  able  to  continue  her  wandering;s,  she  proceeded  along;  the 
street  until  she  came  within  call  of  a  police  officer,  who  accom- 
panied her  until  she  g;ot  within  sig;ht  of  a  lig;ht  near  her  home. 
From  the  exposure  to  the  storm  she  contracted  a  severe  illness, 
and  the  injuries  sustained  by  her  fall  are  of  a  permanent  charac- 
ter.    She  was  herself  faultless  and  the  injuries  sustained  were 
proximately  ca-used  by  the  wanton  carelessness  and  indifference 
of  the  company's  conductor  in  putting;  plaintiff  off  the  car  a  long; 
distance  from  her  destination  and  into  a  rainstorm.    By  demurrer 
the  defendant  company  presented  the  contention  that  the  plain- 
tiff's petition  disclosed  that  the  alleg;ed  neg;lig;ent  act  of  its  con- 
ductor was  not  the  proximate  cause  of  the  plaintiff's  fall  and 
resultant  injuries.     The  court  ruled  to  the  contrary.     The  case 
was  tried  on  its  merits,  and  the  jur\'  returned  a  verdict  in  favor 
of  the  plaintiff.     The  company's  motion  for  a  new  trial  was  de- 
nied. 

1.  Taking;  as  true  the  assertion  of  the  plaintiff  that  she  was 
without  fault,  her  injuries  are  directly  traceable  to  the  neg;li- 
g;ence  of  the  company's  conductor  in  inducing;  her  to  alig;ht  from 
the  car  at  a  street  crossing;  far  removed  from  the  point  near  her 
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home  at  which  she  had  si^ified  her  wish  to  have  the  car  stopped 
for  her.  Macon  Ry.  Co.  v.  Vining:,  120  Ga.  511,  48  S.  E.  232. 
It  was  naturally  to  be  expected  that  the  plaintiff,  after  being  put 
off  at  a  strange  place,  in  the  dark  and  during  a  severe  storm, 
should  seek  a  place  of  refuge  or  undertake  to  make  her  way 
home;  and,  though  the  streets  of  the  city  may  have  been  free 
from  any  dangerous  defects,  yet  if  the  plaintiff,  while  acting 
with  due  caution,  suddenly  stepped  off  a  curbstone,  which  on 
account  of  the  darkness  she  was  unable  to  see,  and  stumbled  or 
slipped  and  fell,  her  injuries  are  to  be  regarded  as  proximately 
flowing  from  the  default  of  the  company  in  placing  her  in  a  sit- 
uation where  she  was  forced  to  make  her  journey  homeward 
through  the  storm,  subjecting  herself  to  all  the  hazards  which  a 
prudent  pedestrian  who  might  undertake  to  grope  his  way  in  the 
darkness  along  a  street  with  which  he  was  unfamiliar  would 
necessarily  encounter.  The  court  therefore  properly  declined  to 
sustain  the  defendant's  demurrer.  The  evidence  introduced  by 
the  plaintiff  tended  to  show  that  she  fell  under  the  circumstances 
alleged,  notwithstanding  she  was  at  the  time  exercising  all  possi- 
ble caution.  The  defendant  company  complains  that  the  trial 
judge,  instead  of  instructing  the  jury  that  the  plaintiff's  fall  was 
not  the  natural  and  proximate  result  of  the  negligent  act  of  its 
conductor  in  causing  her  to  alight  at  the  wrong  place,  submitted 
to  the  jury  -the  question  whether  or  not  the  alleged  negligence 
of  the  conductor  was  the  proximate  cause  of  her  injuries.  The 
charge  of  the  court  was  as  favorable  to  the  company  as  it  had  any 
right  to  expect.  The  court  properly  declined  to  instruct  the 
jury,  at  the  defendant's  request,  that:  "If  at  the  place  where 
Mrs.  McAllister  alighted  from  the  car  there  were  lighted  stores 
or  houses  in  which  she  could  have  taken  shelter  and  if  instead  of 
so  taking  shelter  she  chose  to  go  on  immediately  home,  even 
though  she  may  have  fallen  on  her  way  home,  the  defendant 
would  not  be  liable  for  the  effects,  if  any,  produced  by  such  fall." 
Certainly  the  court  would  not  have  been  warranted  in  holding, 
as  matter  of  law,  that  the  plaintiff  was  guilt>'  of  negligence  in 
undertaking  to  make  her  way  home,  instead  of  seeking  temporary 
shelter  in  some  lighted  store  or  house  in  the  immediate  vicinity. 
Ir  was  not  per  se  negligence  for  the  plaintiff  to  attempt  to  travel 
through  the  storm  along  a  street  which  was  in  a  reasonably  safe 
condition  for  pedestrians,  nor  did  she  owe  the  railway  company 
any  legal  duty  to  seek  the  hospitality  of  strangers  under  the  cir- 
cumstances. The  liability  of  the  defendant  depended,  of  course, 
upon  whether  its  conductor  did  in  fact  call  Thurmond  street 
before  the  car  reached  the  point  where  the  plaintiff  wished  to 
alight.  The  charge  of  the  court  fully  covered  the  contention  of 
the  defendant  that  Thurmond  street  was  not  called  by  the  con- 
ductor, and  that  the  plaintiff  must  have  misunderstood  him  and 
alighted  under  the  mistaken  belief  that  he  had  announced  the 
arrival  of  the  car  at  that  street.  As  to  whether  or  not  she  could, 
hy  the  exercise  of  ordinary  care,  have  discovered  that  the  car 
was  not  at  Thurmond  street,  counsel  for  the  company  concedes 
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that  its  written  request  to  charge  on  this  subject  was  sufficiently 
covered  by  the  instructions  which  the  court  of  its  own  motion 
^ave  to  the  jury.  It  appeared  that  during  the  day  the  plaintiff 
had  pursued  her  calling  as  a  canvasser  and  had  been  exposed  to 
the  prevailing:  inclement  weather.  The  court  undertook  to  state 
fo  the  jury  the  familiar  rule  of  law  that  the  company  could  not 
be  held  responsible  save  for  the  consequences  of  the  neglig^ent 
act  of  its  conductor  of  which  the  plaintiff  complained,  and  that 
she  could  not  recover  because  of  her  illness  unless  it  was  broug^ht 
about  by  exposure  to  the  weather  to  which  she  was  subjected 
after  alighting:  from  the  car.  In  this  connection  the  defendant 
submitted  two  pertinent  requests  to  charg^e,  adjusted  to  the  theory 
that,  after  the  plaintiff  had  been  exposed  during  the  day  and 
her  clothing  had  become  more  or  less  wet,  she  was  at  nigfht  in- 
duced to  leave  the  car  far  from  her  home  during  a  heavy  rain- 
storm. These  requests  should  have  been  ^iven,  as  the  instructions 
which  the  court  g^ave  to  the  jury  were  framed  upon  the  pri- 
mary contention  of  the  defendant  that  the  rain  had  ceased  before 
the  plaintiff  g^ot  off  the  car,  and  that  her  illness  was  caused  by 
exposure  to  the  weather  during^  the  day  and  prior  to  the  time 
she  became  a  passenger. 

2.  The  plaintiff  relied  upon  her  testimony  alone  to  sustain  her 
claim  that  the  company's  conductor  h^d  caused  her  to  alight 
from  the  car  before  it  reached  Thurmond  street.  The  company 
introduced  a  number  of  its  conductors,  including^  all  who  ran  on 
schedules  maintained  during  the  period  within  which  the  occur- 
rence testified  to  by  the  plaintiff  could  have  taken  place,  each  of 
whom  swore  he  had  no  knowledge  of  the  occurrence  and  did 
not  at  the  request  of  any  lady  passengfer  undertake  to  call  out 
Thurmond  street  or  by  mistake  announce  that  street  before  his 
car  arrived  at  that  crossing^.  The  case  was  not,  therefore,  one 
necessarily  calling^  for  a  verdict  in  favor  of  the  plaintiff,  and  she 
was  not  entitled  to  recover  unless  she  successfully  carried  the 
burden  of  proving^  the  act  of  neg^lig^ence  alleg^ed  in  her  petition. 
The  trial  jtidgfe,  just  before  concluding^  his  charg^e,  instructed 
the  jury  as  follows:  "If  the  plaintiff  shows  that  she  was  in- 
jured by  the  operations  of  a  car  of  the  defendant,  as  she  alleg^es 
in  her  declaration,  then  the  law  would  raise  the  presumption  that 
the  defendant  was  negfligfent,  and  the  duty  would  be  upon  the  de- 
fendant either  to  show  that  it  was  not  neg^ligfent,  or  else  that  she 
could  by  ordinary  care  on  her  part  have  avoided  the  consequences 
to  herself  of  the  defendant's  neg^ligfence,  if  that  appears,  or  else 
that  her  injuries  were  due  to  some  other  cause  than  the  neg^li- 
grence  of  the  defendant,  if  she  was  injured.  If  the  company 
shows  such  a  state  of  facts  to  you,  that  would  be  a  reply  to  the 
presumption,  and  it  would  be  removed."  This  instruction  was 
wholly  inapplicable  to  the  facts  of  this  case.  In  such  a  case,  no 
presumption  of  neg^ligfence  can  arise  ag^ainst  the  defendant  com- 
pany. S.  F.  &  W.  Ry.  Co.  V.  Flaherty,  110  Ga.  335,  35  S.  E. 
677.    To  erroneously  charg^e  to  the  contrary  is  cause  for  setting: 
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aside  the  verdict.  Atlanta  Ry.  Co.  v.  Johnson,  120  Ga.  911,  48 
S-  E.  389.  Let  the  plaintiff  carry  the  burden  which  the  law  im- 
poses upon  her  as  a  condition  precedent  to  recovery. 

Judg[Tnent  reversed.    All  the  Justices  concur,  except  Fish,  C. 
J.,  absent. 


United  States  ex  rel.  Greenbriek  Coal  &  Coke  Co.  v,  Nor- 
folk &  Western  Ry.  Co.  et  al, 

(Circuit  Court  of  Appeals,  Fourth  Circuit,  February  6,  1906.) 

[143  Fed.  Rep.  266.] 


Carriers — Mandamua — ^Snforcement  of  Compliance  with  Interttmte 
Commerce  Act — Effect  of  Ag^'rement.* — An  arrangement  between  an 
interstate  .a-lrrsd  companv  and  coal  shippers  in  a  certain  field,  fix- 
ing a  basis  which  should  be  considered  equitable  for  the  distribution 
of  cars  between  such  shippers,  does  not  operate  to  relieve  the  rail- 
road company  from  the  obligations  imposed  on  it  by  section  3  of  the 
interstate  act  of  February  4,  1887  (24  Stat.  380,  c.  104  [U.  S.  Comp. 
St  1901,  p.  3155]},  to  treat  shippers  without  discrimination,  nor  does 
it  deprive  one  of  such  shippers  of  the  right  to  maintain  a  proceeding 
in  a  federal  court  for  a  writ  of  mandamus  under  the  amendatory  act 
of  March  2,  1889  (25  Stat.  862,  c.  382,  §  10  [U.  S.  Comp.  St.  1901,  p. 
3172J),  to  compel  the  company  to  furnish  to  relator  its  equitable  pro- 
portion of  cars,  upon  allegations  that  the  basis  of  distribution  fixed 
by  the  agreement  was  equitable  and  that  defendant  has  refused  to 
observe  it,    but  has  discriminated  in    favor  of    other    shippers;  the 
agreement  being  in  fact  in  aid  of  the  act  by  fixing  as  between  the 
parties  what  should  be  considered  and  accepted  as  a  compliance  with 
its  requirements. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  EKstrict  of  West  Virginia. 
For  opinion  below,  see  138  Fed.  849. 

Geo,  £.  Price,  C,  W,  Dillon  and  Wm.  A.  Glasgow,  for  plain- 
tiflF  in  error. 

John  H.  Holt  and  Z.  T.  Vinson  (Brottnt,  Jackson  &  Knight, 
Holt  Sf  Duncan,  Vinson  &  Thompson,  Jos,  I.  Doran,  and  D,  £. 
Johnston,  on  the  brief),  for  defendants  in  error. 

Before  Pritchard,  Circuit  Judg^,  and  Waddill,  District 
Judfi^c. 

Pritchard,  Circuit  Judge.  This  is  a  petition  for  mandamus 
to  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  West  Virginia,  under  the  provisions  of  the  act  of  Con- 
gress of  March  2,  1889,  alleging  a  violation  of  "An  act  to  regulate 
commerce,"  approved  February  4,  1887,  and  acts  of  supple- 
mentary thereto.    Upon  this  petition  an  alternative  writ  of  man- 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  rail- 
roads, as  common  carriers,  to  furnish  cars,  and  other  facilities,  with- 
out discrimination,  see  foot-notes  appended  to  Central  of  Georgia 
Ry.  Co.  V.  Augusta  Brokerage  Co.  (Ga.),  16  R.  R.  R.  634,  39  Am.  & 
Eng.  R.  Cas.,  N.  S.,  634;  Agee  v.  Louisville  &  N.  Co.  (Ala.),  18  R. 
R.  R.  129,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  129;  State  v.  Chicago,  etc.,  R. 
Co  iHeb)    1-*  R-  R»  R-  '*^2,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  402. 
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damus  was  awarded,  and  on  the  6th   day  of  June,   1905,    the 
parties  defendant  appeared  and  a  motion  was  made  by  the  rail- 
way company  and  certain  other  defendants  to  quash  the  alterna- 
tive writ  of  mandamus  and  each  parafi:raph  thereof,  which  motion 
the  court  sustained.     The  allegations  upon   which  the   writ    is 
asked  are  that  the  Norfolk  &  Western  Railway  Company  is   a 
common  carrier,  and  is  subject  to  the  provisions  of  "An  act 
to  regulate  commerce,"  and  the  several  acts  amendatory  and 
supplemental  thereto,  and  said  railway  company  is  engaged   in 
carrying  coal  and  coke  for  the  plaintiff  company  and  other  coal 
companies  in  the  state  of  West  Virginia  in  various  markets  in 
other   states;  that  the   Norfolk  &  Western   Railway   Company- 
agreed  that  the  car  supply  furnished  by  it  to  the  several  shippers 
of  coal  along  its  line  would  be  distributed  pro  rata  to  such  ship- 
pers;  that   the   railway   company   agreed   that   the   coke   ovens 
owned  and  operated  by  the  respective  coal  shippers  along  the  line 
of  the  said  railway  should  form  the  basis  of  coal  car  distribution, 
and  that  the  car  supply  furnished  by  the  said  railway  company 
between  the  respective  coal  shippers  mentioned  would  be  dis- 
tributed to  each  shipper  in  the  same  proportion  as  the  number 
of  ovens  owned  and  operated  by  such  shipper  bore  to  the  whole 
number  of  ovens  owned  and  operated  by:  all  the  shippers  of  coal 
from  such  field;  that  said  coke  ovens  basis  of  distribution  was 
and  is  equitable  and  fair;  that  the  railway  company  agreed,  with 
the  plaintiffs  in  error  and  all  the  other  coal  companies  mentioned 
as   defendants,   that   the   car   supply   would  be   furnished   upon 
the  coke  ovens  basis  aforesaid ;  that  the  railroad  company  had 
declined  to  furnish  the  plaintiff  in  error  with  the  number  of  cars 
to  which  it  was  entitled  under  this  basis  of  distribution ;  that  the 
railway  company  has  departed  from  such  basis  of  distribution 
and  has  furnished  to  coal  companies,  other  than  the  plaintiff  in 
error,  more  than  their  fair  number  of  cars,  and  the  railway  com- 
pany thereby  discriminated  against  the  plaintiff  in  error,  and  did 
not  carry  out  the  fair  and  equitable  basis  of  distribution  above 
set  forth.    Upon  the  hearing  the  Circuit  Court  held  that,  inas- 
much as  all  the  parties  interested  in  the  distribution  of  cars  had 
agreed  upon  a  method  of  distribution  according  to  an  arbitrary 
basis,  it  could  not  enforce  such  an  agreement  by  mandamus  un- 
der the  act  of  March  2,  1889. 

The  main  question  presented  for  consideration  is  whether  the 
court  erred  in  sustaining  the  motion  to  quash  the  alternative  writ 
of  mandamus.  Section  3  of  the  interstate  commerce  act,  ap- 
proved February  4,  1887  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  380 
ftl.  S.  Comp.  St.  1901,  p.  3155]),  in  pursuance  of  which  the 
petition  was  filed  herein,  is  as  follows : 

**That  it  shall  be  unlawful  for  any  common  carrier  subject  to 
the  provisions  of  this  act  to  make  or  give  any  undue  or  unrea- 
sonable preference  or  advantage  to  any  particular  person,  com- 
pany, firm,  corporation,  or  locality,  or  any  particular  description 
of  traffic,  in  any  respect  whatsoever,  or  to  subject  any  particular 
person,  company,  firm,  corporation  or  locality,  or  any  particular 
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description  of  traffic,  to  any  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect  whatsoever,"  etc. 

This  section,  while  comprehensive  in  its  scope,  did  not  afford 
effective  means  by  which  the  provision  of  the  act_  could  be  car- 
ried into  effect,  and  as  a  result  Confs^ress  passed  a  supplemental 
act  on  the  2d  of  March,  1889  (25  Stat.  862,  c.  382  [U.  S.  Comp. 
Sl  1901,  p.  3172]),  section  10,  of  which  is  as  follows: 

"That  the  Circuit  and  District  Courts  of  the  United  States 
shall  have  jurisdiction  upon  the  relation  of  any  person  or  per- 
sons, firm  or  corporation,  alleging  such  violation  by  a  common 
carrier,  of  any  of  the  provisions  of  the  act  to  which  this  is  a 
supplement  and  all  acts  amendatory  thereof,  as  prevents  the 
relator  from  having  interstate  traffic  moved  by  said  common 
carrier  at  the  same  rates  as  are  charged,  or  upon  terms  or  condi- 
tions as  favorable  as  those  given  by  said  common  carrier  for  like 
traffic  under  similar  conditions  to  any  other  shipper,  to  issue  a 
writ  or  writs  of  mandamus  against  said  common  carrier,  com- 
manding such  common  carrier  to  move  and  transport  the  traffic 
or  to  furnish  cars  or  other  facilities  for  transportation  for  the 
party  applying  for  the  writ:  provided,  that  if  any  question  of 
fact  as  to  the  proper  compensation  to  the  common  carrier  for 
the  service  to  be  enforced  by  the  writ  is  raised  by  the  pleadings, 
the  writ  of  peremptory  mandamus  may  issue,  notwithstanding 
such  question  of  fact  is  undetermined,  upon  such  terms  as  to 
security,  payment  of  money  into  the  court,  or  otherwise,  as  the 
court  may  think  proper,  pending  the  determination  of  the  ques- 
tion of  fact:  provided,  that  the  remedy  hereby  given  by  writ 
of  mandamus  shall  be  cumulative,  and  shall  not  be  held  to  ex- 
clude or  interfere  with  other  remedies  provided  by  this  act  or  the 
act  to  which  it  is  a  supplement." 

The  purpose  of  this  act  is  to  place  "all  shippers  on  an  ab- 
solute equality."  The  sections  in  question  were  intended  to 
prevent  discrimination  in  all  branches  of  freight  traffic.  The 
langfuage  employed  therein  is  plain,  and  leaves  no  doubt  as  to 
the  true  intent  and  meaning  of  Congress  in  the  enactment  of  this 
legislation.  There  is  nothing  in  the  interstate  commerce  act, 
nor  in  the  acts  supplemental  thereto,  which  undertakes  to  de- 
scribe any  particular  method  of  service  by  common  carriers, 
either  in  equipment  and  allotment  of  cars  or  the  manner  of 
movement  of  traffic.  It  leaves  the  carrier  free  to  make  such  an 
arrangement  with  its  shippers  as  it  may  deem  proper,  but  the 
basis  of  distribution  must  be  such  as  to  put  "all  shippers  on 
an  absolute  equality"  and  to  transport  traffic  for  each  shipper 
"upon  terms  and  conditions  as  favorable  as  those  given  by  said 
common  carrier  for  like  traffic  under  similar  conditions  to  any 
other  shipper,"  provided  that  it  does  not  give  "undue  or  unrea- 
sonable preference  or  advantage  to  any  particular  person,  com- 
pany, firm,  corporation  or  locality,  or  any  particular  description 
of  traffic  in  any  respect  whatsoever,  or  subject  any  particular 
person,  company,  firm,  corporation  or  locality,  or  any  particular 
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description  of  traffic,  to  any  undue  or  unreasonable  preference 
or  disadvantage  in  any  respect  whatsoever." 

It  is  insisted  by  the  defendants  in  error  that  the  alleviations 
contained  in  the  petition  for  the  writ  of  mandamus  do  not  bring- 
this  case  within  the  purview  of  the  statute;  that  the  operators 
in  the  Pocahontas  coal  fields,  by  entering^  into  an  agreement  with 
the  common  carrier  as  to  the  basis  upon  which  the  distribution 
of  cars  is  to  be  made,  have  placed  themselves  in  a  position  where 
the  United  States  Court  is  powerless  to  interfere  by  mandamus 
as  provided  in  section  23  of  the  act  of  March  2,  1889,  to  prevent 
the  discrimination  forbidden  in  section  3  of  the  interstate  com- 
merce act.  In  other  words,  it  is  insisted  that  the  agreement  be- 
tween the  shipper  and  the  common  carrier  to  adopt  the  coke 
ovens  basis  as  the  means  by  which  to  secure  a  proper  distribution 
of  cars  among  the  shippers  is  in  the  nature  of  a  contract,  and 
that  the  United  States  court  has  no  power  to  compel  the  execu- 
tion of  a  contract  by  mandamus.  This  would  undoubtedly  \io. 
.true  if  the  plaintiff  in  enror  relied  upon  a  contract  as  the  basii> 
of  its  cause  of  action,  but  in  this  case  the  agreement  entered  into 
between  the  shippers  and  the  carrier  is  not  a  contract  in  the 
ordinary  acceptation  of  the  term.  A  mere  arrangement  between 
the  railroad  company  and  its  patrons,  relating  solely  to  the  basis 
upon  which  an  equitable  and  fair  distribution  of  cars  could  be 
secured,  does  not  operate  to  relieve  the  carrier  from  the  obliga- 
tions imposed  by  section  3,  nor  does  the  shipper  lose  the  rights 
or  remedies  of  section  23  of  the  act  of  March  2,  1889,  supple- 
mental thereto. 

The  agreement  in  question  is  clearly  in  aid  of  the  interstate 
commerce  act,  and,  at  most,  is  but  an  expression  of  opinion  by 
the  carrier  on  the  one  hand  and  the  shipper  on  the  other  as  to 
what  they  deem  a  proper  basis  for  an  equitable  distribution  of 
cars  among  shippers.  Some  such  arrangement  was  necessar>'  in 
order  to  enable  the  carrier  to  properly  understand  what  would 
constitute  a  compliance  with  the  statute  on  its  part,  and  at  the 
same  time  to  enable  the  shipper  to  ascertain  and  enforce  hi> 
rights  in  accordance  with  section  3,  in  the  event  he  should  be  of 
opinion  that  the  acts  of  the  carrier  were  such  as  to  amount  to  a 
discrimination  against  him  as  contemplated  by  the  statute.  It 
merely  indicates  a  disposition  on  the  part  of  the  shipper  to  ac- 
cept his  proportionate  share  of  the  cars  to  be  allotted  by  a  par- 
ticular method  of  distribution  as  being  a  substantial  compliance 
with  the  statute  by  the  carrier.  To  hold  otherwise  would  be  to 
decide  that  the  carrier  by  entering  into  an  agreement  with  the 
shipper  as  to"  the  basis  or  means  by  which  the  distribution  of 
cars  is  to  be  made  could  thus  by  indirection  nullify  the  plain  pro- 
visions of  the  statute.  The  only  defense  which  the  shipper  could 
interpose  as  a  reason  for  not  complying  with  the  act  would  be  to 
show  that  such  basis  was  not  a  reasonable  or  just  one,  and 
that  is  a  matter  which  cannot  be  considered  in  the  present  state 
of  the  pleading,  and  one  which  the  court  would  not  have  been 
justified  in  considering  in  passing  upon  a  motion  to  quash.    The 
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case  of  Interstate  Stockyards  Co.  v.  Indianapolis  Union  R.  R- 
Co.  (C.  C.)  99  Fed.  472,  bears  directly  on  this  point.  In  that 
case  the  Belt  Line  Railroad  Company  and  the  stockyards  applied 
to  the  City  of  Indianapolis  for  assistance  in  the  construction  of  a 
belt  line  around  the  city,  and,  among^  other  things,  it  ag^reed  as 
follows  : 

"That  it  would  construct  said  railroad,  together  with  all  nec- 
essary and  proper  switch  connections  with  other  railroads  crossed 
by  it,  and  with  permission  to  manufacturers  and  others  to  con- 
nect with  it  by  switches  and  side  tracks.*' 

In  pursuance  of  this  agreement  $500,000  of  the  bonds  of  the 
city  were  given  to  the  Belt  Line  Railroad  Company,  with  the 
understanding  that  it  should  extend  to  all  persons  doing  business 
on  or  along  the  line  of  the  said  railroad  full  facilities  to  connect 
switches  with  the  said  road,  and  carry  and  transport  freight  to 
and  from  such  switches  at  rates  per  car  not  exceeding  that 
charged  by  said  company  for  transporting  through  freight  of  a 
like  class  and  character  over  said  road.  Although  the  Interstate 
Stockyards  Company  was  the  owner  of  one  of  tiie  switches  con- 
nected with  the  Belt  Line  Railroad,  such  road  refused  to  trans- 
port freight  for  it  as  others  similarly  situated.  Suit  was  brought 
in  the  Circuit  Court  of  the  United  States  to  compel  the  transpor- 
tation of  freight  for  the  Interstate  Stockyards  Company  on  the 
ground  that  the  refusal  of  the  Belt  Line  Railroad  Company  to 
transport  such  freight  was  discrimination  forbidden  by  the  in- 
terstate commerce  act.  The  Belt  Line  Railroad  Company  con- 
tended that  the  jurisdiction  of  the  court  was  limited  to  the 
enforcement  of  rates  growing  out  of  national  legislation,  and 
in  the  absence  of  diverse  citizenship  that  the  articles  of  incor- 
poration and  the  ordinance  conferring  such  were  irrelevant,  and 
should  be  disregarded  upon  the  theory  that,  if  a  contract  was 
executed,  that  the  court  could  not  assume  jurisdiction  under  the 
interstate  commerce  act  to  enforce  such  a  contract. 

In  this  case  Judge  Baker,  who  delivered  the  opinion  of  the 
court,  among  other  things,  said : 

"But  why  is  the  complainant  not  entitled  to  show  that  its  right 
to  such  switch  service  for  interstate  freight  consigned  to  or  re- 
ceived by  it  does  not  rest  solely  upon  the  ground  that  such  service 
is  voluntarily  afforded  to  others  and  denied  to  it?  Is  it  any  the 
less  a  discrimination,  within  the  prohibition  of  the  interstate 
commerce  act,  that  the  party  complaining  has  a  legal  right  cre- 
ated by  ordinance  and  statute  to  the  service  which  is  denied, 
than  if  the  right  to  such  service  grew  out  of  mutual  arrange- 
ment between  connecting  interstate  carriers?  The  duty  in  the 
one  case  grows  out  of  contract,  and  in  the  other  is  created  by 
law.  But  in  each  case  the  obligation  to  perform  the  duty  is 
equally  binding.  Neither  grows  out  of  federal  legislation,  but 
either  may  be  looked  to  in  determining  whether  there  has  been 
a  discrimination  in  the  performance  of  that  duty  within  the  pro- 
hibition of  the  interstate  commerce  act.  The  thing  forbidden 
by  the  federal  statute  is  discrimination  by  a  carrier  engaged,  in 
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whole  or  in  part,  in  the  transportation  of  interstate  freig^ht  and 
whether  the  existence  of  such  discriminations  depends  on    the 
duty  of  the  carrier  created  by  statute  or  on  a  duty  growing:  out 
of  contract,  express  or  to  be  inferred  from  a  common  course  of 
business,  would  seem  to  be  quite  immaterial.     The  jurisdiction 
of  this  court  does  not  depend  upon  the  ultimate  determination 
of  the  case,  but  on  the  question  whether  it  is  made  to  appear  by 
the  averments  of  the  bill  of  complaint  that  the  Union  Railway 
Company  has  discriminated,  within  the  true  intent  of  the  inter- 
state commerce  act,  in  failing  to  perform  a  legal  duty  owin^  to 
the  complainant  by  refusing  to  deliver  or  to  receive  interstate 
freight,  consigned  to  or  by  it  on  through  bills  of  lading  on   its 
switch  connected  with  the  Belt  Railroad.    It  seems  to  me  that  the 
complaint  shows  the  existence  of  a  duty  imposed  upon  the  Union 
Railway  Company  to  deliver  and  receive  interstate  freight  con- 
signed to  or  by  the  complainant  on  its  switch  connected  with 
the  Belt  Railroad.    The  agreement  referred  to  in  the  complaint, 
and  hereinbefore  set  out,  leads  to  the  same  conclusion." 

It  matters  not  how  petitioner's  right  to  an  equal  distribution 
of  cars  may  have  arisen,  whether  by  contract,  statute,  or  common 
law.    The  plaintiff  in  error  avers  that  it  has  such  legal  right,  and 
that  the  defendant  in  error  is  discriminating  against  complain- 
ant.    The  interstate  commerce  act  clearly  forbids  the  discrim- 
ination described  in  the  bill,  and  we  are  therefore  of  the  opinion 
that  the  court  has  the  power  under  the  interstate  commerce  act 
and  the  act  of  March  2,  1889,  supplemental  thereto,  to  prohibit 
such   discrimination.     A   careful    consideration   of   the   statutes 
bearing  on  this  subject  leads  us  to  the  conclusion  that  to  adopt 
any  other  construction  would  be  to  render  the  interstate  com- 
merce act,  in  so  far  as  it  relates  to  discrimination,  of  no  force, 
and  to  defeat  the  obvious  purpose  for  which  it  was  enacted. 

The  court  below  erred  in  allowing  the  motion  to  quash  the 
alternative  writ  of  mandamus.  We  are  also  of  the  opinion  that 
the  court  erred  in  not  allowing  the  amendment  which  was  of- 
fered by  the  plaintiff  in  error  to  the  petition  and  the  alternative 
writ  of  mandamus.    The  amendment  should  have  been  allowed. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed,  with 
instructions  to  proceed  in  accordance  with  the  views  herein  ex- 
pressed. 

Reversed. 
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Brown  v.  Boston  &  M.  R.  R. 

(Supreme  Court  of  New  Hampshire,  Merrimack,  June  5,  1906.) 

[64  Atl.  Rep.  194.] 

Railroads — ^Injuries  to  Pedestrians — Civil  Liability — Notices. — By- 
laws 1699,  p.  316,  c.  75,  §  2,  the  civil  liability  of  railroads  to  persons 
injured  while  engaged  in  any  act  prohibited  by  section  1  is  limited 
to  damages  occasioned  by  their  "willful  or  gross  negligence,"  and 
CTery  act  described  in  section  1  is  prohibited  when  notice  has  been 
posted  forbidding  it.  Held,  that  a  railroad's  liability  was  not  limited 
by  such  section  to  damages  occasioned  by  willful  or  gross  niegligence, 
in  an  action  for  death  of  a  person  struck  by  a  train  while  walking  by 
the  side  of  the  track,  in  the  absence  of  a  posted  notice  forbidding 
sach  use  of  the  track. 

Same — ^Posting. — ^Such  act  is  not  complied  with  by  showing  that 
a  notice  was  at  some  time  posted  on  defendant's  premises  forbidding 
persons  to  walk  there,  without  a  further  showing  that,  at  the  time  of 
the  accident,  the  notice  was  maintained  in  such  condition  that  per- 
sons for  whose  benefit  it  was  intended  could  see  and  read  it  by  the 
exercise  of  reasonable  care. 

Same — Construction  of  Notice. — A  railroad  company  posted  a  no- 
tice on  a  gate  leading  to  a  private  crossing,  dated  December  1,  1895. 
parporting  to  contain  an  extract  of  Pub.  St.  1901,  c.  266,  requiring  the 
gate  to  be  closed,  and  stating  that  the  crossing  was  a  private  crossing, 
forbidding  trespassers  to  enter  or  cross,  etc.  Held,  that  such  notice, 
posted  long  prior  to  the  passage  of  Laws  1899,  p.  316,  c.  75,  limiting 
the  liability  of  railroads  for  injuries  to  persons  on  the  track  to  willful 
and  gross  negligence,  where  warning  notice  had  been  posted^  did  not 
constitute  a  notice  under  such  act. 

Same — ^Liability  to  Trespassers.* — ^A  railroad  company  is  liable  for 
negligently  killing  deceased  while  she  was  walking  by  the  side  of 
the  track,  even  though  she  was  a  trespasser,  providing  at  the  time  of 
the  accident  she  was  in  the  exercise  of  ordinary  care,  and  they  knew 
of  her  presence  in  a  dangerous  situation,  or  failed  to  exercise  due 
care  to  discover  her  presence  in  such  a  situation,  when  circumstances 
existed  which  would  put  a  person  of  average  prudence  on  inquiry. 

Same — Negligence — Contributory  Negligence — Question  for  Jury.-- 
In  an  action  for  death  of  plaintiff's  intestate  by  being  struck  by  a  train 
while  deceased  was  walking  in  a  path  along  the  edge  of  the  track, 
evidence  held  to  require  submission  of  defendant's  negligence,  and 
plaintiflTs  contributory  negligence,  to  the  jury. 

Young,  J.,  dissenting. 

Exceptions  from  Superior  Court;  Chamberlin,  Judg^e. 

Action  by  Harrv  J.  Brown,  as  administrator  of  the  estate  of 
Mar\'  Chandler,  deceased,  against  the  Boston  &  Maine  Railroad. 
At  the  close  of  plaintiff's  case  a  nonsuit  was  ordered,  subject  to 
exception,  and  the  case  was  transferred  to  the  Supreme  Court. 
Exceptions  sustained. 

The  tracks  in  the  yard  at  East  Concord  run  north  and  south ; 
the  passeng^er  station  bein^  located  east  of  the  tracks.  South  of 
the  station  and  east  of  the  main  line  is  a  side  track.  Seventy-five 
feet  south  of  the  southerly  end  of  the  station  platform  is  a  frojs: 
where  the  westerly  rail  of  the  siding  intersects  the  easterly  rail 
cf  the  main  line.    About  120  feet  south  of  the  fro^,  and  on  the 

♦See  note  at  end  of  case. 
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east  side  of  the  tracks,  is  a  frei^hthouse,  and  260  feet  south  of 
th€  frei^hthouse  is  a  private  crossing,  from  which  a  road  leads 
in  an  easterly  direction  to  the  yard  of  Cyrus  R.  Robinson.  In 
1901,  a  gate  was  built  across  the  way  at  the  east  entrance,  but  it 
was  seldom  closed.  The  following  printed  notice  was  affixed  to 
the  gate : 

"Extract  from  Public  Statutes  of  New  Hampshire,  chapter 
266,  section  5 :  If  any  person  who  enters  upon  or  crosses  a  rail- 
road at  any  private  way  which  is  closed  by  gates  or  bars  neglects 
to  securely  close  them,  he  shall  forfeit  for  each  offence  the  sum 
of  ten  dollars,  and  shall  be  liable  for  any  damage  that  shall  be 
occasioned  by  such  neglect. 

"Boston  &  Maine  Railroad.  Important  Notice.  This  is  a 
private  crossing  and  the  gates  or  bars  must  be  kept  closed. 

"Trespassers  are  forbidden  to  enter  or  cross  here.  .Any  per- 
son using  the  crossing  must  close  the  gates  or  bars  securely,  and 
for  failure  so  to  do  will  be  prosecuted  to  the  full  extent  of  the 
law." 

The  notice  was  dated  December  1,  1895,  and  was  signed  bv 
the  defendants*  general  manager.  On  March  31,  1904,  the  cloth 
upon  which  the  notice  was  printed  had  been  cut  from  corner  to 
corner,  and  the  printed  matter  could  not  then  be  read  without 
holding  the  pieces  together.  The  cut  appeared  to  be  an  old  one, 
but  there  was  no  direct  evidence  as  to  when  it  was  made.  Miss 
Chandler  was  a  tall  woman  about  60  years  old,  and  was  very 
deaf.  She  was  a  seamstress  by  trade,  and  prior  to  the  accident 
had  been  accustomed  to  go  to  East  Concord  to  do  dressmaking. 
On  those  occasions  she  had  passed  through  the  Robinson  yard 
and  up  the  defendants'  right  of  way  in  going  to  the  station.  On 
the  day  of  the  accident  she  had  been  employed  at  the  Robinson 
house,  and  intended  to  return  home  on  the  mixed  train  leaving 
East  Concord  for  the  south  at  7:48  that  evening.  About  7:45 
by  Robinson's  clock,  which  was  understood  to  be  right,  she  left 
the  house  for  the  station,  accompanied  by  Miss  Robinson.  There 
was  considerable  snow  on  the  ground,  and  the  weather  was  cold 
and  windy.  The  two  women  passed  out  of  the  yard  onto  the 
defendants'  right  of  way  and  went  north  toward  the  station, 
walking  on  the  main  track  until  thev  reached  a  point  opposite 
the  freighthouse.  They  then  noticed  a  train  approaching  from 
the  north ;  but  it  seemed  to  be  a  lone  distance  away,  and  both 
thought  it  was  the  mixed  train.  Miss  Chandler  said:  "The 
train  is  coming."  They  then  crossed  over  to  the  side  track  and 
into  a  path  at  the  right  of  that  track.  From  this  point  Miss 
Chandler  walked  ahead  of  her  companion.  When  Miss  Robinson 
reached  the  vicinity  of  the  frog  she  realized  from  the  noise  and 
speed  of  the  approaching  train  that  it  would  not  stop  at  the  sta- 
tion, and  shouted  a  warning  to  Miss  Chandler,  who  did  not  hear 
her.  About  this  time  Miss  Chandler  called  back  to  Miss  Robia- 
son,  "We've  got  time,"  and  pressed  forward  up  the  path.  Miss 
Robinson  remained  where  she  was.  When  Miss  Chandler  w-as 
last  seen  before  the  accident,  she  was  about  60  feet  north  of  the 
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fro^.  The  engine  passed  without  striking  her,  but,  after  the 
train  had  gone  b\%  her  body  was  found  about  29  feet  south  of  the 
fro^.  The  first  blood  stain  was  found  34  feet  south  of  the 
southerly  end  of  the  station  platform.  The  train  was  the  Mon- 
treal express,  an  hour  and  40  minutes  late  and  running  from  40 
to  50  or  more  miles  an  hour.  It  passed  East  Concord  station 
that  evening  at  7 :37.  The  side  track  and  path  converge  toward 
the  main  line  as  they  approach  the  passenger  station.  On  the 
day  of  the  accident  sleepers  piled  east  of  the  path  and  north  of  the 
ireighthouse  extended  nearly  to  the  station  platform.  Near  the 
southerly  end  of  the  platform  was  a  switch.  The  snow  had  been 
shoveled  out  from  around  the  switch  for  a  distance  of  4  or 
5  feet,  but  south  of  this  point  it  was  banked  in  between  the 
sleepers  and  the  track,  thus  narrowing  the  path.  A  person  could 
not  walk  in  the  path  for  a  distance  south  of  the  switch  without 
touching  cars  passing  upon  the  main  line,  and  the  accumulation 
of  snow  required  one  walking  there  to  keep  in  the  path.  There 
was  a  strong  suction  toward  the  train  as  it  passed,  and  it  was 
difficult  to  retain  one's  foothold  when  standing  at  the  distance 
Miss  Robinson  was  from  the  main  track.  Miss  Chandler  was 
struck  or  drawn  under  the  cars  by  the  suction  of  the  train  while 
in  this  locality. 

At  the  time  of  the  accident  the  skv  was  clear  and  the  moon 
shone  brightly.     !Miss  Chandler  was  dressed  in  black.     From  a 
point  on  the  side  track  opposite  the  freighthouse,  the  view  in  a 
northerly  direction  was  unobstructed  for  a  distance  of  a  mile 
and  a  half.     The  train  could  have  been  stopped  in  about  840 
feet.    With  the  headlight  burning,  a  person  could  be  seen  at  or 
about  the  track  for  a  distance  of  160  feet  from  the  locomotive. 
The  rules  of  the  company  required  those  charged  with  the  run- 
ning of  trains  "to  approach  stations  carefully  to  avoid  any  risk 
of  accident,"  and  that  "the  engineman  and  fireman  be  on  the 
lookout  ahead,  when  engines  or  trains  are  approaching  stations," 
for  persons  or  teams  upon  or  near  the  track.    The  engineer  and 
fireman  testified  that  they  did  not  see  Miss  Chandler  or  her  com- 
panion.   The  engineer  further  testified  that  he  looked  out  as  he 
passed  the  station,  but  it  did  not  occur  to  him  that  he  was  run- 
ning within  a  few  minutes  of  the  time  of  the  mixed  train,  and 
he  kept  no  more  of  a  lookout  that  night  for  persons  who  might 
be  going  to  the  station  to  take  the  mixed  train  than  he  would 
anywhere  along  the  line;  that,  had  his  train  been  scheduled  to 
stop  at  East  Concord  station,  the  warning  signals  would  not  have 
been  different  from  those  which  were  given;  and  that  a  person 
walking  up  the  track  could  not  tell  by  looking  whether  the  ex- 
press train  or  the  mixed  train  was  approaching,  until   it  had 
passed.    The  record  does  not  state  what  the  fireman  was  doing 
as  the  train  passed  the  station.    Eight  persons  living  in  the  lower 
part  of  the  village  of  East  Concord  testified  that  at  the  time  of 
the  accident,  and  for  many  years  prior  thereto,  it  was  their  prac- 
tice, and  the  practice  of  those  living  in  that  section  of  the  town, 
to  go  to  the  passenger  station  through  the  Robinson  yard  and 
up  the  tracks,  by  the  route  alleged  to  have  been  taken  by  Miss 
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Chandler;  that  people  ^o  that  way  to  the  train  every  day,  and 
practically  to  every  train;  and  that  they  had  never  heard  of  any 
objection  to  this  practice  on  the  part  of  the  railroad. 

Henry  F,  Mollis  and  Harry  J.  Browti^  for  plaintiff. 
Streeter  &  Hollis,  for  defendants. 

Bingham,  J.  The  defendants  contend  that  the  provisions  of 
chapter  75,  p.  316,  Laws  1899,  do  not  require  that  a  notice  should 
be  posted  to  entitle  them  to  the  benefits  or  exemptions  there  con- 
ferred, and  that  they  are  relieved  from  liability  in  this  action, 
even  if  no  notice  was  posted.  This  contention  does  not  require 
extended  consideration  if  the  lang^ag^e  used  in  the  act  is  to  be 
taken  as  meaning^  what  it  says.  By  section  2,  the  civil  liability  of 
railroads  to  persons  injured  "while  engag^ed  in  any  act  pro- 
hibited by  section  1"  is  limited  to  damages  occasioned  by  their 
"willful  or  gross  negligence."  Every  act  described  in  section  1 
is  prohibited  when  notice  has  been  posted  forbidding  it  There- 
fore the  civil  liability  of  railroads,  under  section  2,  is  limited  to 
damages  occasioned  by  their  willful  or  gross  negligence  only  when 
the  person  injured  is  engaged  in  some  act  described  in  section  1 
that  is  forbidden  by  a  posted  notice. 

The  defendants  further  contend  that,  if  notice  is  necessary, 
the  notice  put  in  evidence  was  posted  and  answered  the  require- 
ments of  the  statute.  An  answer  to  this  is  that  it  does  not  con- 
clusively appear  that  this  notice  was  posted  at  the  time  of  the 
accident,  and  that  the  evidence  is  such  as  would  warrant  a  jury 
in  drawing  the  opposite  conclusion.  The  statutory  requisite  as 
to  posting  is  not  complied  with  by  showing  that  a  notice  was  at 
some  time  posted  upon  the  defendants'  premises,  where  persons 
entering  thereon  would  in  the  exercise  of  reasonable  care  see  it; 
but  it  must  further  appear  that,  at  the  time  of  the  accident,  the 
notice  was  maintained  in  such  condition  that  persons  for  whose 
benefit  it  was  intended  could  by  the  exercise  of  like  care  know 
of  it.  It  may  also  be  added  that  we  do  not  think  the  notice  put 
in  evidence  answers  the  requirements  of  chapter  75,  p.  316,  Laws 
1899.  The  purpose  of  the  Legislature  in  enacting  the  statute  was 
to  prevent  persons  from  trespassing  upon  the  property  of  rail- 
roads, by  rendering  them  liable  to  punishment  by  fine,  and  to 
create  a  right  of  defense  in  favor  of  railroads,  as  against  persons 
injured  while  trespassing,  not  known  to  our  common  law,  and 
it  provided,  as  a  condition  to  the  existence  of  the  liability  and 
the  creation  of  this  right,  that  railroads  should  post  notices  warn- 
ing persons  against  trespassing  upon  their  premises.  What  fur- 
ther information,  if  any,  a  notice  under  this  statute  should 
contain,  need  not  now  be  considered.  It  is  sufficient  for  this  case 
that  we  are  of  the  opinion  the  one  put  in  evidence  was  not  in- 
tended, and  does  not  purport,  to  comply  with  its  provisions. 
That  notice  was  drafted  long  before  the  enactment  of  chapter 
75,  for  it  bears  the  date  of  December  1,  1895.  It  begins  by 
reciting  the  provisions  of  section  5,  c.  266,  of  the  Public  Statutes 
of  1901,  and  is  a  private-crossing  notice  under  that  section.  If 
it  was  intended  as  a  notice  under  chapter  75,  it  was  clearly  mis- 
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leading  and  cannot  be  ^iven  effect  under  it.  It  is  the  g^eneral 
doctrine  that,  "where  a  statute  directs  the  publication  of  notices 
having  reference  to  personal  rights  or  property,  the  requirements 
of  the  statute  are  to  be  strictly  pursued" ;  that  nothing?  that  can 
be  reasonably  made  certain  and  definite  is  to  be  disreg^arded ;  and 
that  if  the  published  notices  do  not  conform  to  what  the  statute 
requires,  and  their  tendency  is  to  mislead  persons  for  whose 
benefit  they  are  intended,  no  rig^hts  will  be  acquired  under  them. 
Abbot  V.  Banfield,  43  N.  H.  152,  155. 

Since  the  defendants  cannot  avail  themselves  of  the  benefits 
of  chapter  75,  the  case  is  to  be  governed  by  the  principles  of  the 
common  law  applicable  to  negfligence  cases,  and,  under  those 
principles,  as  understood  in  this  state,  the  defendants  would  be 
responsible  for  ne^lig-ently  injuring  the  deceased  throug^h  their 
active  intervention,  even  if  she  were  a  trespasser,  provided  at  the 
time  of  the  accident  she  was  in  the  exercise  of  ordinarv  care, 
and  they  knew  of  her  presence  in  a  dangerous  situation,  or  failed 
to  exercise  due  care  to  discover  her  presence  in  such  a  situation 
when  circumstances  existed  which  would  put  a  person  of  averag^e 
prudence  upon  inquiry.    Her  presence  upon  their  premises  would 
then  be  a  mere  condition,  and  not  a  contributing^  cause.     Minot 
V.  Railroad,  73  N.  H.  317,  321,  61  Atl.  509;  Mvers  v.  Railroad, 
72  N.  H.  175,  55  Atl.  892:  Little  v.  Railroad,  72  N.  H.  61,  55 
Atl.    190;    Parkinson    v.    Railway,  71  N.  H.  28,  51  Atl.  268; 
Mitchell  V.  Railroad,  68  N.  H.  96,  34  Atl.  674.    It  was  the  duty 
of  the  deceased  to  use  the  care  a  person  of  averag^e  prudence 
would  exercise  under  like  circumstances  and  her  knowledgfe  of 
the  situation  and  the  dangers  confronting  her  on  her  way  to 
the  station  the  night  of  the  accident  is  one  of  the  circumstances 
to  be  considered  in  determining  the  care  she  should  have  exer- 
cised.    According  to  the  evidence,  she  knew  the  train  she  was 
to  take  was  scheduled  to  leave  the  station  for  the  south  at  12 
minutes  before  8.    She  knew  that  bv  the  clock  at  the  Robinson 
house  it  was  15  minutes  before  8  when  she  left  for  the  station. 
She  also  knew  in  a  general  way  the  distance  she  had  to  travel. 
When  in  the  vicinity  of  the  freight  depot,  she  saw  a  train  ap- 
proaching from  the  north.     It  appeared  to  be  a  long  way  off. 
She  thought  it  was  the  train  she  was  to  take,  and  would  stop  at 
the  station.     She  did  not  know,  and  was  not  in  fault  for  not 
knowing,  that  it  was  the  express  train,  an  hour  and  40  minutes 
late,  that  it  would  not  stop  at  the  station,  and  that  it  would  pass 
her,  going  at  the  rate  of  about  50  miles  an  hour,  before  she  could 
reach  the  station.    Under  such  circumstances,  a  jury  might  rea- 
sonably find  that  she  was  justified  in  believing  she  could  safely 
continue  on  her  way  to  the  station,  and  was  not  negligent  in 
doing  so.     On  the  other  hand,  it  would  seem  that  it  could  have 
been  found  that  the  defendants  were  negligent,  and  that  their 
negligence  caused  the  deceased's  injury.    The  evidence  was  that 
the  defendants  knew  the  express  train  was  passing  the  station 
within  a  few  minutes  of  the  scheduled  time  for  the  arrival  and 
departure  of  the  local  train ;  that  they  knew,  or  should  have 
known    there  was  a  path  east  of  the  tracks  which  people  were 
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accustomed  to  use  every  day  in  ^oin^  to  trains  and  to  almost 
every  train;  that  for  a  short  distance  south  of  the  station   the 
path  was  beside  the  main  line ;  that  in  that  locaHty  the  snow  was 
so  filled  in  east  of  the  path  as  to  make  it  narrow  and  prevent  a 
person  g^ettin^  a  safe  distance  from  the  track ;  and  that,  if  a  train 
passed  while  a  person  was  walking^  in  the  path  beside  the   main 
line,  he  would  be  struck  by  it.    This  evidence  would  warrant  the 
inference  that  the  defendants  could  reasonably  have  anticipated 
the  deceased's  oresence  in  a  dangerous  situation,  and,  being-  thus 
put  upon  inquir\%  their  neg^lig^ent  failure  to  discover  her  presence 
and  to  avoid  injuring  her  could  b^  found  from  the  evidence  that 
it  was  a  clear,  moonlight  night,  that  the  ground  was  covered 
with  snow,  that  the  deceased  was  tall  and  dressed  in  black,  that 
the  view  of  the  track  was  unobstructed  for  a  mile  and  a  half 
above  the  freight  depot,  that  no  greater  or  different  outlook  was 
kept  as   che  train  approached  and  passed  the  station  than    on 
other  sections  of  the  road,  that  the  speed  of  the  train  was  not 
reduced,  and  that  to  have  done  so  would  have  enabled  the  de- 
ceased to  reach  the  platform  in  safety. 

The  order  must  therefore  be:     Exception  sustained. 

Parsons,  C.  J.,  and  Chase  and  Walker,  JJ.,  concurred. 

NOTE. 

TRESPASSERS  ON  RAILROAD  TRACKS— CARE  REQUIRED 
TO  BE  EXERCISED  BY  RAILROADS,  BEFORE  THEIR 
PRESENCE  IS  DISCOVERED,  TO  AVOID  INJUR- 
ING THEM  BY  THE  RUNNING  OF  TRAINS. 

I.  In  General,  219. 

1.  Caution  against  Relying  Exclusively  upon  General  Rules,  219. 

2.  Railroad's   Liability  Dependent  upon   Existence   of  Willful- 

ness or  Wantonness,  220. 

3.  Not  Liable  for  Mere  Negligence,  222. 

a.  General  Rule,  222. 

b.  Authorities   Opposing    Rule,  or   Limiting    Its    Applica- 

tion, 223. 

4.  Trespasser  Assumes  Risks,  224. 

II.  Trespasser  on   Railroad  Track  Not   Entitled  to  Care  until  His 
Presence  Is  Discovered,  224. 

1.  General  Rule,  224. 

2.  Children,  229. 

3.  Duty  Does  Not    Arise    until    Trespasser's    Peril  Is  Discov- 

ered, 231. 

4.  Appliances,  234. 

a.  General  Rule,  234. 

b.  Authorities    Opposing    Rule,    or    Limiting    Its    Applica- 

tion, 235. 

5.  Speed   of   Trains,   235. 

a.  General   Rule.  235. 

b.  Authorities    Opposing    Rule,    or    Limiting    Its    Applica- 

tion, 238. 

6.  Signals,   239. 

a.  General    Rule,   239. 

b.  Authorities    Opposing    Rule,    or    Limiting    Its    Applica- 

tion, 241. 

7.  Lookouts,  242. 

a.  General  Rule,  242. 

b.  Children,  245. 

c.  Duty  to  Lookout  for  Obstructions,  246. 
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II f.  Whether  Railroad  Is  Required  to  Use  More  Care  at  Points  Where 
Its  Tracks  Are  Habitually  Used  by  the  Public,  with  or 
without    License,   256. 

1.  In  General,  256. 

2.  General  Rule,  256. 

3.  Aiithorities   Supporting  General   Rule,  or   L/imiting  Its   Ap- 

plication, 256. 

4.  Railroad's  Duty  Not  Affected  by  Its  Mere  Failure  to  Object 

to   Use   of   Track,   267. 

5.  Lookout,  267. 

a.  General  Rule,  267. 

b.  Authorities   Supporting  Rule,   or  Limiting  Its  Applica- 

tion, 267. 
5.  Duty  to  Lookout   in  Cities,  270. 

a.  General   Rule,   270. 

b.  Authorities  Supporting  Rule,  or  Limiting  Its  Applica- 

tion, 270. 

CROSS    R£P£R£NCES.--Care   Due   Trespassing   Children^-See 

toot-notes  apl[>cnded  to  Ellington  z\  Great  Northern  Ry.  Co.  (Minn.), 
19  R.  R.  R.  174,  42  Am.  &  Eng.  R.  Cas..  N.  S.,  174;  foot-notes  ap- 
pended to  Katzinski  v.  Grand  Trunk  Ry.  Co.  (Mich.),  17  R.  R.  R.  381, 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  381;  foot-note  appended  to  Pollack  v. 
Pennsylvania  R.  Co.  (Pa.),  16  R.  R.  R.  764,  39  Am.  &  Eng.  R.  Cas., 
X.  S..  764;  foot-note  appended  to  Mattson  v.  Minnesota  &  N.  W.  R. 
Co.  (Minn.).  16  R.  R.  R.  502.  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  502. 

Care  Required  of  Those  in  Charge  of  Street  Cars  to  Avoid  Col- 
lisions with  Persons,  Animals  or  Vehicles. — See  extensive  note,  1  R. 
R.  R.  842,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  842. 

Care  Required  of  Those  in  Charge  of  Street  Cars  to  Prevent  In- 
jmies  to  Children. — See  extensive  note,  1  R.  R.  R.  385,  24  Am.  &  Eng. 
R.  Cas.,  X.  S.,  385. 

Duty  and  Liability  of  Railroad  Company  after  Discovering  Person 
in  Perilous  Situation  upon  Its  Tracks. — See  extensive  note,  2  R.  R.  R. 
642,  25  Am.  &  Eng.  R.  Cas..  N.  S.,  642. 

Duty  of  Railroad  Contpany  to  Infant  Trespassers. — ^See  extensive 
note,  20  Am.  &  Eng.  R.  (Jas.,  N.  S.,  327. 

Duty  to  Lookout  for  Trespassing  Children. — See  foot-notes  ap- 
pended to  (k)ldstein  v.  People's  Ry.  Co.  (Del.  Supr.  Ct),  19  R.  R.  R. 
329,  42  Am.  &  Eng.  R.  Cas.,  N.  S..  529. 

Licensees  Walkmg  on  or  Crossing  RAilroad  Tracks — Duties  and 
Liabilities  of  Railroads. — See  extensive  note,  20  Am.  &  Eng.  R.  Cas., 

Maintaining  Places  Attractive  and  Dangerous  to  Children,  and  Fail- 
ure to  Warn  Them. — See  foot-note  appended  to  Fitzmaurice  v.  Con- 
necticut Ry.  &  L.  Co.  (Conn.),  18  R.  R.  R.  788,  41  Am.  &  Eng.  R. 
Cas..  N.   S.,  788. 

Whether  Statutes  Requiring  Crossing  Signals  to  Be  Given  Are  Ap- 
plicable in  Actions  for  Injuries  Inflicted  by  Trains  at  Points  Other 
than  PuUic  Crossings. — See  extensive  note,  22  Am.  &  Eng.  R.  Cas., 
X.  S.,  199. 

L  IN  GENERAL. 

1.    CAUTION    AGAINST    RELYING    EXCLUSIVELY    UPON 

GENERAL  RULES. 

Although  there  is  very  little  conflict  of  authority  in  laying  down  the 
general  rules  as  to  the  duties  of  railroad  companies  to  trespassers 
upon  their  tracks  before  they  are  discovered  by  those  in  charge  of 
trains,  it  will  be  found  from  an  examination  of  the  decisions  that 
those  rules  are  often  materially  modified  or  limited  by  the  applica- 
tion of  ppinciples  more  humane,  and  apparently  better  calculated  to 
prevent  the  destruction  of  human  life.  In  this  class  of  cases,  it  is 
frequently  difficult  or  apparently  impossible  to  reconcile  a  decision 
with  the  rule  generally  held  applicable. 
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2.    RAILROAD'S   UABILITY    DEPENDENT    UPON    EXIST- 
ENCE OF  WILLFULNESS  OR  WANTONNESS. 

As  a  starting  point  in  our  discussion,  it  is  necessary  to  state  that 
the  authorities,  with  very  few  exceptions,  declare  it  to  be  general 
rule  that  a  railroad  company  is  not  liable  for  injuries  inflicted  upon 
a  trespasser  upon  its  track  by  the  running  of  a  train,  unless  they  re- 
sulted from  willfulness  or  wa'ntonness  on  the  part  of  some  one  on 
the  train  for  whose  conduct  the  railroad  was  responsible. 

United  States.— Cleveland,  etc.,  Ry.  Co.  v,  Tartt,  12  C.  C.  A.  618, 
64  Fed.  Rep.  823,  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  226;  Kansas  City, 
etc.,  R.  Co.  V.  Cook,  13  C.  C.  A.  364,  66  Fed.  Rep.  115. 

Alabama — Montgomery  v.  Alabama  Great  Srouthern  R.  Co.,  97 
Ala.  305,  12  So.  170;  Verner  v.  Alabama  G.  S.  R.  Co.,  103  Ala.  574,  15 
So.  874. 

Arkansas.— Little  Rock,  M.  R.  &  T.  Ry.  z^.  Haynes,  47  Ark.  497,  1 
S.  W.  774,  28  Am.  &  Eng.  R.  Cas.  572. 

Illinois. — Blanchard  v.  Lake  Shore,  etc.,  Ry.  Co.,  126  111.  416,  18 
N.  E.  799;  Chicago,  etc.,  Ry.  Co.  v.  Bednorz,  57  111.  App.  309;  Cleve- 
land, etc.,  R.  Co.  V.  Cline,  111  111.  App.  416;  Cleveland,  etc.,  Ry.  Co. 
V.  Largem,  108  111.  App.  650;  Illinois  Cent.  R.  Co.  v.  Eicher,  202  111. 
«6,  67  N.  E.  376,  9  R.  R.  R.  226,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  226; 
Illinois  Cent.  R.  Co.  v.  Godfrey,  71  111.  500;  Illinois  Cent.  R.  Co.  v. 
Oberhoefer,  76  111.  App.  672;  Illinois  Cent.  R.  Co.  v  O'Connor,  189 
111.  559,  59  N.  E.  1098,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  816;  James  v. 
Illinois  Cent.  R.  Co.,  195  111.  327;  Jelinski  v.  Belt  Ry.  Co.,  86  111. 
App.  535;  Meehan  v.  Chicago  &  N.  W.  Ry.  Co.,  67  111.  App.  39;  Rodcn 
V.  Chicago,  etc.,  Ry.  Co.,  133  111.  72,  24  N.  E.  425;  Smith  v.  Chicago, 
etc.,  R.  Co.,  99  111.  App.  296. 

Indiana. — Chicago,  etc.,  R.  Co.  v.  Hedges,  105  Ind.  398,  7  N.  E.  801; 
Dull  V.  Cleveland,  etc.,  R.  Co.,  21  Ind.  App.  571,  52  N.  E.  1013;  Ivens 
V.  Cincin'nati,  etc.,  Ry.  Co.,  103  Ind.  27,  2  N.  E.  134;  Jeffersonville, 
etc.,  R.  Co.  V.  Bowen,  40  Ind.  545;  Jeffersonville,  etc.,  R.  Co.  v.  Gold- 
smith, 47  Ind.  43;  McClaren  v.  Indianapolis,  etc.,  R.  Co.,  83  Ind. 
319,  8  Am.  &  Eng.  R.  Cas.  217;  Palmer  v.  Chicago,  etc.,  R.  Co.,  112 
Ind.  250,  14  N.  E.  70,  31  Am.  &  Eng.  R.  Cas.  364;  Pennsylvania  Co. 
V.  Meyers,  136  Ind.  242,  36  N.  E.  32. 

Kansas. — Mason  v.  Missouri  Pac.  Ry.  Co.,  27  Kan.  83,  41  Am.  Rep. 
405,  6  Am.  &  Eng.  R.  Cas.  1. 

Kentucky. — Louisville  &  N.  R.  Co.  v,  Howard's  Adm'r,  82  Ky.  212, 
19  Am.  &  Eng.  R.  Cas.  98. 


Massachusetts. — Dillon 


V. 


Connecticut    River    R.    Co.,    154    Mass. 


478.  28  N.  E.  899;  Wright  v.  Boston  &  A.  R.  Co.,  142  Mass.  296.  7 
N.    E.  866. 

MississippL — Dooley  v.  Mobile  &  O.  R.  Co.,  69  Miss.  648,  12  So. 
956;  Louisville,  etc.,  Ry.  Co.  v.  Williams,  69  Miss.  631,  12  So.  957; 
Richmond  &  D.  R.  Co.  v.  Burnsed,  70  Miss.  437,  12  So.  958. 

Missouri. — Barker  v.  Hannibal  &  St.  J.  Ry.  Co.,  98  Mo.  50,  11  S. 
W.  254,  37  Am.  &  Eng.  R.  Cas.  292;  Heiter  v.  East  St.  Louis  Con.  Ry. 
Co.,  53  Mo.  App.  331,  332;  Powell  v.  Missouri  Pac.  Ry.  Co.,  59  Mo. 
App.  626;  Riley  v.  Missouri  Pac.  Ry.  Co.,  68  Mo.  App.  652;  Williams 
V.  Kansas  City,  etc.,  Ry.  Co.,  96  Mio.  275,  9  S.  W.  573,  37  Am.  &  Eng. 
R.  Cas.  329. 

Montana. — ^Egan  v.  Montana  Cent.  Ry.  Co.,  24  Mont.  569.  63 
Pac.  831,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  72. 

New  York.— Le  Due  v.  New  York  Cent.  &  H.  R.  Co.,  87  N.  Y. 
Supp.  364;  McKenna  7-.  New  York  Cent.  &  H.  R.  Co.,  8  Daly  (N.  Y.) 
304;  Riordan  v.  New  York  Cent.  &  H.  R.  Co.,  84  N.  Y.  Supp.  1046. 

South  Carolina.— Smally  r.  Soirthern  Ry.  Co.,  57  S.  Car.  243,  35 
S.  E.  489. 

Tennessee.— White  v.  Nashville,  etc.,  Ry.  Co.  (Tenn.),  70  S.  W. 
1030. 

Washington. — Matson  i-.  Port  Townsend,  etc..  R.  Co.,  9  Wash. 
440.  37   Pac.   705. 
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A  person  using  a  railroad  track  as  a  footpath  for  his  own  con- 
venience, elsewhere  than  at  a  lawful  crossing,  and  injured  by  a  train 
while  so  doing,  cannot  recover  against  the  railroad,  unless  it  was 
guilty  of  wanton  or  gross  negligence.  So  held  in  Huff  v.  Chesapeake 
&  O.  Ry.  Co.  (W.  Va.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  762;  Spicer 
V.  Railway  Co.,  12  S.  E.  553,  34  W.  Va.  514,  45  Am.  &  Eng.  R.  Cas.  28. 

The  care  required  of  a  raikoad,  in  managing  trains,  towards  tres- 
passers on  its  property,  is  to  refrain  from  gross  negligence  or  willful 
and  wanton  carelessness.  So  held  in  Tully  v.  Philadelphia,  etc.,  R. 
Co.  (Del.  Supr.  Ct.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  209,  50  Atl.  95. 

In  Illinois  Cent.  R.  Co.  v  Godfrey,  71  111.  500,  it  is  held,  that  where 
a  person  is  a  trespasser  upon  a  railroad  track,  and  is  Wijured  by  a 
passing  train,  the  company  can  only  be  held  liable  for  wanton  or 
willful  injury,  or  such  gross  negligence  as  evinces  willfulness. 

la  Patterson  v.  Philadelphia,  W.  &  B.  R.  Co.,  4  Houst.  (Del.),  103, 
n  is  held,  that  there  can  be  no  recovery  against  the  railroad  for 
running  an  engine  or  cars  against  a  person  wrongfully  on  the  track 
or  siding  of  the  company,  unless  it  is  proved  by  affirmative  evidence 
that  the  employees  in  charge  of  the  cars  or  engine  could,  with  ordi- 
nary care  have  prevented  the  accident,  or  that  they  willfully  or 
wantonly  occasioned  it. 

Gross  Negligence. — ^A  railroad  is  lia>ble  for  injuries  inflicted  upon 
a  trespasser  an  the  track  by  a  train  only  for  gross  negligence.  So 
held  in  Eastern  Ky.  Ry.  Co.  t'.  Powell  (Ky.),  33  S.  W.  629. 

A  railroad  is  liable  for  injuries  to  trespassers  on  its  right-of-way 
only  where  its  agents  have  been  guilty  of  gross  negligence.  So  held 
in  Trudell  v.  Grand  Trunk  Ry.  Co.,  126  Mich.  73;  Finnegan  v.  Mich- 
igan Cent.   R,  Co.,  127  Mich.  15. 

Acddent  in  Switch  Yard.— ^Where  a  trespasser  was  injured  while 
passing  between  two  cars  in  a  railroad  yard  where  there  were  several 
tracks  in  continuous  use  for  storing  and  switching  cars  and  making 
up  trains,  the  compaiiy  owed  him  no  duty,  except  not  to  hurt  him 
willfully  or  negligently  after  he  was  discovered  or  his  danger  known. 
So  held  in  Grady  v.  Georgia  R.  R.  &  B.  Co.  (Ga.),  20  Am.  &  Eng. 
R.  Cas.,  N.  S..  400,  37  S.  E.  861,  112  Ga.  666. 

Sigfat-Seer  Injured  in  Switch  Yard,  after  Stealing  Ride  to  It  in  Rail- 
road's Ferry  Boat— Yard  the  Only  Exit^In  Kansas  City,  etc.,  R. 
Co.  V.  Cook,  13  C.  C.  A.  364,  66  Fed.  Rep.  115,  it  appeared  that  the 
defendant  railroad  had  yards  for  making  up  and  switching  trains,  to 
which  trains  were  carried  on  ferry  boats  operated  by  defendant,  and 
on  wliich  no  persons  except  its  passengers  were  permitted  to  travel; 
that  plaintiff,  for  purpose  of  curiosity  only,  and  having  been  told 
by  friends  that  he  could  cross  the  river  without  charge  on  such 
boats,  crossed  the  river  on  one  of  them,  and  boarded  another  boat 
to  return,  but  an  officer  of  the  boat  told  him  he  could  not  cross  on 
the  boat,  and  must  leave  it  and  the  company's  premises;  that  the 
only  way  to  get  off  the  premises  was  by  crossing  the  railway  yard, 
and  that  this  course  was  pointed  out  to  the  plaintiff  by  such  officer, 
in  reply  to  his  inquiry,  and  plaintiff  attempted  to  cross  the  yard, 
which  was  filled  with  tracks  and  switches;  and  that  while  doing  so, 
he  was  struck  by  an  engine.  There  was  a  conflict  of  evidence  as 
to  whether  the  bell  was  rung  on  the  engine,  but  it  appeared  that  after 
plaintiff  was  discovered,  nothing  could  have  been  done  to  avert  the 
accident.  It  was  held,  that  plaintiff  being  a  trespasser,  the  railroad 
owed  him  no  duty,  except  to  refrain  from  wa'iiton  or  reckless  injury 
to  him;  and  was  not  liable. 

Person  Walking  on  Spur-Track  in  Town  Alley — Track  Not  Imbed- 
ded— ^\Vhen  the  cross-ties  of  the  spur-track  of  a  railroad  are  on  land 
on  the  surface  of  an  alley  pn  a  town,  and  the  'track  is  not  imbedded 
in  the  alley,  such  track  is  not  a  public  highway,  and  a  person  walk- 
ing alon^f  it  without  excuse  is  a  trespasser,  to  whom  the  railroad  com- 
pany owes  no  duty  except  to  avoid  the  infliction  of  wanton  injury  to 
bim.   So  held  'vn  Montgomery  v,  Alabama  Great  Southern  R.  Co.,  97 
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Ala.  305,  12  So.  170;  Louisville  &  N.  R.  Co.  v.  Hairston,  97  Ala.    351. 
12  So.  299. 

Child  Using  Track  as  Playground. — ^A  railroad  is  not  liable  for  run- 
ning a  train  over  a  child  who  is  using  its  track  as  a  playground,  if 
the  act  is  not  done  maliciously  or  with  gross  and  reckless  careless- 
ness.    So  held  in  Morrisey  v.  Eastern  R.  Co.,  126  Mass.  377. 

Boy  Killed  Near  Crossing  after  Getting  Water  from  Railroad's  Pen- 
stock— Backing  Train  over  Crossing — ^Absence  of  Lookout  and  Sig- 
nals.— Plaintiff,  a  boy  under  eight  years  of  age,  after  getting  a  pail 
of  water  from  defendant's  penstock,  at  a  public  crossing,  where    his 
family  and  other  residents  of  the  vicinity  had  been  accustomed   for 
several  years  to  get  water,  without  objection  from  defendant,  in  order 
to  cross  in  the  rear  of  a  train,  walked  on  a  side  track,  and,  when 
about  thirty  feet  south  of  the  crossing,  was  struck  by  a  train  backing: 
without  a  lookout  and   without  signals  over  the   crossing  from   the 
north.     It  "was  held,  there  could  be  no  recovery  for  plaintiff's  injuries, 
he   having  been   a  ^trespasser  upon   the   track,  and  defendant   owing* 
him  no  duty  but  that  of  refraining  from  injuring  him  through  wan- 
tonness or  willfulness.     Bragiie  v.  Northern  Cent  Ry.  Co.  (Pa.),  15 
Am.  &  Eng.  R.  Cas.,  N.  S.,  594. 

Intoxicated  Man  Killed  While  Lsdng  on  Track  at  Night. — In  Vir- 
ginia Midland  R.  Co.  v.  Boswell's  AdmV,  82  Va.  932,  7  S.  E.  383, 
an  action  for  the  death  of  a  man.  run  over  by  a  train  at  night,  while 
he  was  lying  intoxicated  on  the  track,  it  is  said  in  the  oi)inion:  "In 
cases  of  intoxication  or  gross  recklessness,  such  as  this  was,  the 
better  opinion  in  this  country  is,  that  the  company  is  not  liable  for 
anything  short  of  a  willful  or  wanton  injury." 

Duty  to  Anticipate  Presence  of  Trespasser. — In  Ashworth  v.  South- 
ern Ry.  Co.  (Ga.),  5  R.  R.  R.  679,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  679, 
43  S.  E.  36,  it  is  held,  that  the  only  duty  which  a  railroad  company 
owes,  in  this' state,  to  a  trespasser  upon  or  about  its  property,  is  not 
to  injure  him  wantonly  or  willfully;  but  that  this  rule  does  not  re- 
lieve the  company,  under  all  circumstances,  from  the  duty; of  an^tic- 
ipating  the  presence  of  a  trespasser  upon  its  property,  a^nd  from  tak- 
ing proper  precautions  to  prevent  injury  to  him. 

Texas  Doctrine. — But  in  Galveston  City  R.  Co.  v.  Hewitt,  67  Tex. 
473,  3  S.  W.  705,  it  is  held,  that  the  doctrine  that  a  carrier  owes  no 
duty  to  persons  other  than  passengers  and  employees  aside  from  the 
duty  not  'to  wantonly  or  intentionally  injure  them,  has  never  been 
sanctioned  by  the  courts   of  Texas. 

Helplessness  from  Drunkenness — Contributory  Negligence. — But 
one  who,  while  helpless  from  drunkenness,  is  run  over  by  a  train,  is 
guilty  of  contributory  negligence,  which  bars  recovery  for  his  injuries, 
unless  they  were  wantonly  or  willfully  inflicted.  So  held  i-n  Houston, 
etc.,  Ry.  Co.  v.  Sympkins,  54  Tex.  615,  6  Am.  &  Eng.  R.  Cas.    11. 

Person  Providentially  Disabled  While  Wrongfully  on  Track — Prox- 
imate Cause. — Buit  in  Houston,  etc.,  Ry.  Co.  v.  Sympkins,  54  Tex.  615, 
6  Am.  &  Eng.  R.  Cas.  11,  also  it  is  held,  that  if  the  proximate  cause 
of  injury  to  one  run  over  by  a  train  is  the  negligence  of  the  engineer 
in  charge,  and  the  party  injured  is  prevented  by  a  providential  dis- 
pensation from  the  use  of  his  faculties  at  the  time  of  the  injury,  the 
fact  that  prior  to  the  time  of  the  injury,  when  no  train  was  in  view, 
and  before  being  providentially  disabled,  the  injured  party  placed 
himself  wrongfully  on  the  track,  would  not  constitute  such  contribu- 
tory negligence  as  would  prevent  a  recovery. 

3.  NOT  LIABLE  FOR  MERE  NEGLIGENCE. 

a.  General  Rule. 

Under  this  rule,  of  course,  mere  negligence  will  not  render  the 
company  liable  for  injury  to  a  trespasser  upon  its  tracks.  Birming- 
ham Ry.  &  Elec.  Co.  z'.  City  Stable  Co.,  119  Ala.  615.  24  So.  558;  Illinois 
Cent.  R.  Co.  r.  Beard,  49  111.  App.  232;  Union  Stock  Yard  &  Transit  Co. 
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r.  Goodman,  91  111.  App.  426;  Cleveland,  e»tc.,  Ry.  Co.  v.  Adair,  12 
Ind.  App.  569,  39  X.  E.  672,  40  N.  E.  822;  Cleveland,  etc.,  Ry.  Co.  v. 
Stephenson,  139  Ind.  641,  37  N.  E.  720;  Dull  v.  Cleveland,  etc.,  Ry. 
Co.,  21  Ind,  App.  571,  52  N.  E.  1013;  Masser  v.  Chicago,  etc.,  Ry.  Co., 
68  Iowa  602.  27  N.  W.  776;  Louisville  &  N.  R.  Co.  r.  Kellem  (Ky.), 
21  S.  \V.  230;  Candelaria  v.  Atchison,  etc..  Ry.  Co.,  6  X.  Mex.  266,  27 
Pac.  497;  McMullen  v.  Pemisylvania  R.  Co.,  132  Pa.  St.  107,  19  A.  54, 
41  Am.  &  Eng.  R.  Cas.    505. 

Death  of  Boy  Non  Sui  Juris. — ^Although  a  ten-year-old  boy  cannot 
be  held  responsible  for  his  own  negligence,  yet  if,  at  the  time  of  his 
being  nin  over  by  a  train,  he  was  a  mere  trespasser  upon  the  track,  a 
recovery  r.i  an  adtion  against  the  railroad  for  mere  negligence,  re- 
sulting in  his  death,  is  impossible.  So  held  in  McMullen  v.  Pennsyl- 
vania R.  Co.,  132  Pa.  107,  19  A.  54,  41  Am.  &  Eng.  R.  Cas.  505. 

b.  Authorities  Opposing  Rule,  or  Limiting  Its  Application. 

Duty  to  Use  Property  So  as  Not  to  Injure  Others — Liable  for 
Failure  to  Use  Ordinary  Care. — In  Brown  v,  Han^nibal  &  St.  Jo.  R. 
Co.,  50  Mo.  461,  it  is  held,  that  railroad  companies  are  under  the  same 
obligations  as  individuals  to  use  their  own  property  so  as  not  to  in- 
jure cithers;  and  though  a  person  be  injured  while  unlawfully  an  their 
track,  yet,  if  the  injury  might  have  been  avoided  by  the  use  of  ordi- 
nary care  by  the  railroad  company,  it  is  liable  for  the  injury. 

Nonperformance  of  Manifest  Duty  for  Protection  of  Human  Life. 
— Where  an  injury  is  the  result  of  the  nonperformance  or  violation 
of  a  plain  and  manifest  duty  for  the  protection  of  human  life  and 
safety,  the  party  thus  acting  will  not  be  heard  to  say  in  justification 
tha't  the  person  thus  mjured  was  merely  a  trespasser  upon  defend- 
ant's railroad  tracks.  So  held  in  Louisville  &  N.  R.  Co.  v.  Popp,  96 
Ky  99,  27  S.  W.  992. 

Absence  of  Care  Due  to  Avoid  Injuring  Others  and  Absence  of 
Contributory  Negligence. — In  Houston,  etc.,  Ry.  Co.  v.  Sympkins,  54 
Tex.  615,  6  Am.  &  Eng.  R.  Cas.  11,  it  is  held,  that  railroads  are  bound 
to  carry  on  their  business  with  due  care  to  avoid  injuring  others,  and 
when  they  fail  to  do  so,  they  are  liable  for  injury  resulting,  even  to 
a  trespasser  who  has  not  been  guilty  of  contributory  negligence. 

Distinction  between  Care  Due  Trespasser  on  Dangerous  Premises 
and  Duty  to  Trespasser  on  Railroad  Track. — In   Houston,  etc.,  Ry. 
Co.  V.  Simpkins,  54  Tex.  615,  6  Am.  &  Eng.  R.  Cas.  11,  it  is  said  in 
the  opinion:  "In  our  opinion,  there  is  a  distinction  between  the  duty 
devolving  on  the  owners  of  laiid  on  which  there  is  a  dangerous  exca- 
vation, and  that  devolving  on  a  corporation  invested  by  law  with  the 
extraordinary  power  of  traversing  the  country  with  huge  cars,  whose 
progress  everywhere  is  necessarily  attended  with  danger.    They  who 
place  such  dangerous  machines  in  motion,  should,  we  think,  be  re- 
quired to  take  precautions  against  their  injurying  anyone  who  may 
happen  to  be  in  their  pathway.    'The  care  in  conducting  any  business 
should  be  proportionate  to  its  dangerous  motion.'    Gorman  v.  Pac.  R. 
R-  Co.,  26  Mo.  448.    The  extent  ot  the  precautions  required  of  a  rail- 
road company  depends  on  all  the  circumstances.     The  regulations  of 
railroads   exact  watchfulness  of  the  engineers,   and  this  rule  should 
operate  for  the  benefit  of  the  public  as  well  as  the  company.    *    *    * 
We  prefer  that  line  of  decisions  holding  railroads  bound  to  exercise 
their  dangerous  business  with  due  care  to  avoid  injury  to  others,  as 
correct  in  principle  and   sound  in  policy,  and  as  protecting  even  a 
trespasser,  who  is  not  guilty  of  contributory  negligence." 

Boy  Injured  at  Stockpens — Gang  Plank  Struck  by  Car. — Although 
a  young  boy  may  have  been  a  trespasser  at  the  stockpens  of  defend- 
ant railroad,  it  was  required  to  use  ordinary  care  to  prevent  injury 
to  him;  and  it  was  liable  where  his  foot  was  injured  by  the  negligence 
ol'iis  employees  in  failing  to  move  a  gang  plank  far  enough  back  to 
prevent  a  car  striking  it  upon  being  moved  along  to  the  stockpens. 
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So  held  in  Gulf,  C.  &  S.  F.  Ry.  Co.  v,  CunninRham  (Tex.  Civ.  App-)# 
30  S.  W.  367. 

Boy  on  Station  Platform  Struck  by  Timber  Projecting  from  Freijglit 
Car. — ^And  in  Hicks  v.  Pacific  Ry.  Co.,  64  Mo.  430,  an  action  agra-inst 
a  railroad  for  injuries  to  a  child,  it  appeared  that  at  a  station  where 
the  accident  occurred,  the  boy,  by  direction  of  his  father,  was  in    the 
habit  of  driving  stock  from  the  track  before  the  arrival  of  trains,   and 
would  then  seat  himself  on  the  platform  of  the  station,  and  was    ac- 
customed to  get  on  freight  trains  on  their  arrival  and  ride  to    ^fae 
switch;  that  the  platform  had  been  built  by  defendant  for  the  accom- 
modation of  passengers  and  persons  having  business  with  the    rail- 
road; that  the  boy  had  been  frequently  told  to  keep  off  the  platform  i 
and  that  while  there  he  was  struck  by  a  timber  projecting  from  _  a 
freight  car.    It  was  held,  that  ev«n  if  he  was  a  trespasser,  the  liabil- 
ity of  the  railroad  to  him  for  injuries  would  not  be  limited  to  those- 
which  were  wanton,  but  would  embrace  all  such  as  resulted  from  want 
of  ordinary  care. 

4.  TRESPASSER  ASSUMES  RISKS. 

A  person  trespassing  on  a  railroad  track  assumes  the  risk  of  beixi^r 
injured  by  a  train. 

Illinois. — Galena  &  C.  U.  R.  Co.  v.  Jacobs,  20  111.  478;  Illionis  Cent. 
R.  Co.  V.  Beard,  49  111.  App.  232;  Illinois  Cent.  R.  Co.  v.  Hall,  72  111. 
222. 

Indiana. — Jeffersonville,  etc.,  R.  Co.  v.  Goldsmith,  47  Ind.  43;  Mc- 
Claren  v.  Indianapolis,  etc.,  R.  Co.,  83  Ind.  319,  8  Am.  &  Eng.  R.  Cas. 
217. 

Kansas. — Tennis  v.  Rapid  Transit  Ry.  Co.,  45  Kan.  503,  25  Pac.  876. 

Maryland.— Baltimore  &  O.  R.  Co.  v.  State,  62  Md.  479,  50  Am. 
Rep.  233,  19  Am.  &  Eng.  R.  Cas.    83. 

Massachusetts. — Morrisey  v.  Eastern  R.  Co.,  126  Mass.  377. 

Michigan.— Sturgis  v.  Detroit,  etc.,  Ry.  Co.,  72  Mich.  619,  40  N.  914. 

Minnesota. — Schreiner  v.  Great  Northern  Ry.  Co.  (Minn.),  90  N.  W. 
400. 

New  Mexico. — Candelaria  v,  Atchison,  etc.,  Ry.  Co.,  6  N.  Mex.  266, 
27  Pac.  497. 

Effect  of  Contributory  Negligence  in  Merely  Walking  on  Track. — 
In  Grethen  v.  Chicago,  etc.,  Ry.  Co.  (C.  C.  A.),  22  Fed.  Rep.  609,  19 
Am.  &  Eng.  R.  Cas.  342,  it  is  held,  that  while  a  railroad  is  held  to 
the  highest  degree  of  care  in  operating  its  road,  and  is  liable  for  all 
injuries  that  iresult  solely  from  failure  to  exercise  such  care,  persons 
who  take  the  risk  and  perils  of  traveling  upon  railroad  tracks,  and  are 
thus  brought  into  dangerous  positions,  voluntarily  assumed,  are  not 
free  from  fault;  and  if  injury  results  therefrom  the  railroad  is  not 
liable. 

Presumption  of  Contributory  Negligence. — In  St.  Louis,  etc.,  Ry. 
Co.  V.  Herrin,  6  Tex.  Civ.  App.  718,  it  is  held,  that  where  it  appeal's, 
that  plaintiff  was  injured  while  walking  on  a  railroad  track,  and  there 
is  no  evidence  showing  that  he  had  permission  to  be  there,  it  must  be 
held,  that  he  was  trespassing  upon  the  railroad  when  injured  and 
therefore  guilty  of  contributory  negligence. 

II.   TRESPASSER  ON   RAILROAD   TRACK   NOT   ENTITLED 
TO  CARE  UNTIL  HIS  PRESENCE  IS  DISCOVERED. 

1.  GENERAL  RULE. 

In  the  absence  of  special  circumstances  limiting  the  rule,  a  railroad 
company,  in  operating  its  trains,  owes  no  duty  to  a  trespasser  upon 
or  near  its  tracks  until  his  presence  is  observed  by  those  in  charge 
of  a  train. 

United  States.— Baltimore  &  O.  R.  Co.  v.  Hellenthal  (C.  C.  A.),  13 
Am.  &  Eng.  R.  Cas.,  N.  S.,  774;  Cleveland,  etc.,  Ry.  Co.  v.  Tartt,  la- 
C.  C.  A.  618,  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  226,  64  Fed.  Rep.  823;, 
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Kansas  City,  etc..  It  Co.  v.  Cook,  13  C.  C.  A.  364,  66  Fed.  Rep.  115; 
SL  Louis  &  S.  F.  Ry.  Co.  v.  Bennett,  16  C.  C.  A.  300,  69  Fed.  Rep. 
525;  Sheehan  v.  St.  Paul  &  D.  Ry.  Co.  (C.  C.  A.),  8  Am.  &  Eng.  R. 
Cas.,  N.  S.,  128;  Tutt  v.  Illinois  Cent.  R.  Co.,  104  Fed.  Rep.  741,  44 
C.  C.  A  320. 

Alabama.— Alabama  Great  Southern  R.  Co.  v.  Guest  (Ala.),  13  R. 
R.  R.  759,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  750,  39  So.  654;  Alabama  G. 
S.  R-Co.z/.Moorer,116Ala.  642,9  Am.  &Eng.R.  Cas.,  N.S.,  742;  Bent- 
ley  V.  Geori^a  Pac.  Ry.  Co.,  86  Ala.  484,  6  So.  37;  Carrington  v.  Louis- 
ville &  N.  R.  Co.,  88  Ala.  472,  6  So.  910,  41  Am.  &  Eng.  R,  Cas.  543; 
Central  R.  &  B.  Co.  v.  Vaughan,  93  Ala.  209,  9  So.  468;  Columbus  & 
W.  Ry.  Co.  V.  Wood,  86  Ala.  164,  5  So.  463;  Georgia  Pac.  R.  Co.  v. 
Blanton,  84  Ala.  154,  4  So.  621;  Glass  v.  Memphis  &  C.  R.  Co.,  94 
Ala.  581,  10  So.  215;  Memphis  &  Charleston  R.  Co.  v.  Womack,  84 
Ala.  149,  4  So.  618,  37  Am.  &  Eng.  R.  Cas.  308;  Nashville,  etc.,  Ry. 
Co.  V.  Harris  (Ala.),  14  R.  R.  R.  562,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
562,  37  So.  794. 

Arkansas. — Barry  v.  Kansas  City,  etc.,  Ry.  Co.  (Ark.),  18  R.  R.  R. 
735,  41  Am.  &  Eng.  R.  C^as.,  N.  S.,  735,  91  S.  W.  748;  Brown  v.  St 
Louis,  etc.,  Ry.  Co.,  52  Ark.  120,  12  S.  W.  203;  St.  Louis,  etc.,  Ry.  v. 
Monday,  40  Ark.  257,  4  S.  W.  782. 

Califomia. — Benson  v.  Central  Pac.  R.  Co.,  98  Cal.  45,  32  Pac.  809, 
33  Pac.  206,  54  Am.  &  Eng.  R.  Cas.  126;  Toomey  v.  Southern  Pac.  R. 
Co-  86  Cal.  374,  24  Pac.  1074. 

Connecticut^ — Nolan  v.  New  York,  etc.,  R.  Co.,  53  Conn.  461,  4 
Atl.  106,  25  Am.  &  Eng.  R.  Cas.  342. 

(jeorgia. — Atlanta  &  Charlotte  Air-Line  Ry.  Co.  v.  Gravitt,  93  Ga. 
369,  20  S.  E.  550;  Comer  v.  Hill,  101  Ga.  340,  28  S.  E.  856;  Grady  v. 
Georgia  R.  R.  &  B.  Co.  (Ga.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  400,  37 
S.  E.  861,  112  Ga.  668;  Hall  v.  Western  &  A  R.  Co.  (Ga.),  19  R.  R. 
It  567,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  567,  51  S.  E.  311;  Hambright  v. 
Western  &  A.  R.  Co.,  112  Ga.  36,  37  S.  E.  99;  Kendrick  v.  Seaboard 
Air-Line  Ry.,  121  Ga.  775,  49  S.  E.  762;  Nashville,  etc..  Ry.  Co.  v. 
Priest  (Ga.),  8  R.  R.  R.  463,  31  Am.  &  Eng.  R.  C^as.,  N.  S.,  463,  45 
S.  E.  35;  Rome  R.  Co.  v.  Tolbert,  85  Ga.  447,  11  S.  E.  849. 

Illinois. — Baltimore,  etc.,  Ry.  Co.  v.  Pletz,  61  111.  App.  161;  Bart- 
lett  V.  Wabash  R.  Co.,  18  R.  R.  R.  757,  41  Am.  &  Eng.  R.  Cas.,  N. 
S.,  757,  77  N.  E.  96;  Chicago,  etc.,  Ry.  Co.  v.  Urbaniac,  106  111.  App. 
325;  Cleveland,  etc.,  Ry.  Co.  v.  Largent,  108  111.  App.  650;  Illinois 
Cent.  R.  Co.  v,  Eicher,  9  R.  R.  R.  226,  32  Am.  &  Eng.  R.  Cas.,  N.  S., 
226,  67  N.  E.  376,  202  111.  556;  Illinois  Cent.  R.  Co.  v.  Godfrey,  71 
IlL  500;  James  v.  Illinois  R.  Co.,  19«  111.  327;  Lake  Shore  &  M.  S. 
Ry.  Co.  V.  Clark,  41  111.  App.  343;  Northwestern  El.  R.  Co.  v.  O'Mal- 
ley,  107  IlL  App.  599;  Pierce  v.  Walters  (IlL),  8  Am.  &  Eng.  R.  Cas., 
N.  S.,  672;  Smith  v.  Chicago,  etc.,  R.  Co.,  99  IlL  App.  296. 

Indiana. — Brooks  v.  Pittsburg,  etc.,  Ry.  Co.  (Ind.),  1  R.  R.  R. 
521,  24  Am.  &  Emg.  R.  Cas.,  N.  S.,  521,  62  N.  E.  694;  Cannon  v.  Cleve- 
land, etc.,  Ry.  (3o.  (Ind.),  1  R,  R.  R.  53,  24  Am.  &  Eng.  R.  Cas.,  N. 
S..  53,  62  N.  E.  8;  Cleveland,  etc.,  Ry.  Co.  v.  Adair,  12  Ind.  App. 
569,  39  N.  E.  672,  40  N.  E.  822;  Jordan  v.  Grand  Rapids  &  I.  Ry.  (>>., 
13  R.  R.  R.  397,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  397,  70  N.  E.  524,  162 
Ind.  4©4;  Krenzer  v,  Pittsburg,  etc.,  Ry.  Co.  (Ind.),  12  Am.  &  Eng. 
R.  Cas.,  N.  S.,  343;  Pennsylvania  Co.  r.  Meyers,  136  I«nd.  242,  36  N. 
E.  32. 

Iowa.— Baker  v.  Chicago,  etc.,  Ry.  Co.,  95  Iowa  163,  64  N.  W.  622; 
McAllister  v.  Burlington  &  N.  W.  Ry.  Co.,  64  Iowa  395,  20  N.  W.  488; 
Masscr  v.  Chicago,  etc.,  Ry.  Co.,  «8  Iowa  602,  27  N.  W.  776;  Purcell 
V.  Chicago,  etc.,  Ry.  Co.,  117  Iowa  667,  91  N.  W.  933;  Thomas  v, 
Chicago,  etc.,  Ry.  Co.,  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  586,  86  N.  W. 
259, 114  Iowa  169;  Wagner  v.  Chicago,  etc.,  Ry.  Co.,  100  Iowa  332, 
^^la  W   141    11  R-  R-  R*  '^'8^*  3*  Am.  &  Eng.  R.  Cas.,  N.  S.,  789. 

XanMfc— Tennis  v.  Rapid  Transit  Ry.  Co.,  45  Kan.  503,  25  Pac.  876. 
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Kentucky.— Chesapeake  &  O.  Ry.  Co.  v.  Sees'  Adm'x  (Ky.).    11    R. 
R.  R.  342,  34  Am.   &  Eng.   R.   Cas.,  N.  S.,  342,  79  S.  W.  252;  Davis* 
Adm'r  v.  Chesapeake  &  O.  Ry.  Co.,  25  Ky.  L.  Rep.  342,  75  S.  W.  ^75; 
Embry  v.  Louisville  &  X.  R.  Co.  (Ky.).  36  S.  W.  1123;  Gherkins   7-. 
Louisville    &    N.     R.    Co.     (Ky.),    30    S.    W.   651;  Givens  v.     Ken- 
tucky  Cent.    Ry.   Co.    (Ky.),   15   S.  W.   1057;     Goodmaas   Adm'r    7\ 
Louisville  &  N.  R.  Co.  (Ky.),  10  R.  R.  R.  693,  33  Am.  &  Eng.  R.   Cas., 
N.  S.,  693,  77  S.   W.  174;  Gregory  v.  Louisville  &  N.   R.  Co.  (Ky.>, 
12  R.  R.  R.  293,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  293,  79  S.  W.  238;   Hos- 
kins  V.  Louisville  &  N.  R.  Co.  (Ky.),  30  S.  W.  643;  Hulsey's  Adm'r 
V.    Louisville,   etc.,    Ry.   Co.     (Ky.).   19    R.    R.    R.    557,   42    Am.     & 
Eng.   R.   Cas.,   N.   S.,  557,   87   S.   W.   302;     Illinois   Cent.   R.   Co.    z\ 
Broiighton  (Ky.),  10  R.  R.  R.  670,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  670. 
78  S.  W.  876;  Joh-n's  Adm'r  v.  Louisville  &  N.  R.  Co.   (Ky.),  lO    S. 
W.  417;  Kendall  v.  Louisville  &  N.  R.  Co.   (Ky.),  11   R.  R.  R.   771, 
34  Am.  &  Eng.  R.  Cas.,  N.  S.,  771,  76  S.  W.  376;  Kentucky  Cent.    R. 
Co.  V.  Gastineau,  83  Ky.  119;  Louisville  &  N.  R.  Co.  v.  Hocker  (Ky.), 
23  Am.  &  Eng.  R.  Cas.,  N.  S.,  522,  64  S.  W.  638;  Louisville  &  N.    R. 
Co.  V.  Logsdon's  Adm'r  (Ky.),  12  R.  R.  R.  637,  35  Am.  &  Eng.    R. 
Cas.,  N.  S.,  637,  81  S.  W.  657;  Louisville  &  N.  R.  Co.  v.  Redmon's 
Adm'x  (Ky.),  18  R.  R.  R.  737,  41  Am.  &  Eng.  R.  Cas.,  N.  S..  737,  91 
S.  W.  722.  729;  Louisville  &  N.  R.  Co.  v.  Vittitoe  (Ky.),  8  Am.    & 
Eng.  R.  Cas.,  N.  S.,  666;  Lyon's  AdmV  v,  Illinois  Cent.  R.  Co.  (Ky.), 
59  S.  W.  507;  McDermott  v.  Kentucky  Cent.  R.  Co.,  93  Ky.  408,  20 
S.  W.  380,  54  Am.  &  Eng.  R.  Cas.    121;  Manning  v.  Illinois  Cent.  R. 
Co.  (Ky.),  15  R.  R.  R.  178,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  178,  84  S. 
W.  565;  Maysville,  etc.,  R.  Co.  v.  McCabe  (Ky.),  13  R.  R.  R.  459,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  459,  82  S.  W.  233;  Oatts  v.  Cincinnati,  etc., 
Ry.  Co.   (Ky.),  22  S.  W.  230;  Wilmarth's  Adm'r  v.  Illinois  Cent.  R. 
Co.,  25  Ky.  L.  Reo.  671,  76  S.  W.  193;  Woodyard  v.  Kentucky  C. 
Ry.  Co.   (ky.),  15  S.  W.  178. 

Maryland. — Price  v.  Philadelphia,  etc.,  R.  Co.  (Md.),  7  Am.  &  Eng. 
R.  Cas.,  N.  S.,  115;  State  v.  Baltimore  &  O.  R.  Co.,  69  Md.  494,  16 
Atl.  210. 

Massachusetts. — Byrnes  v.  Boston  &  M.  R.  R.  (Mass.),  3  R.  R.  R. 
600,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  600,  63  N.  W.  897;  Chenery  r. 
Fitchburg  R.  Co.,  160  Mass.  211,  35  N.  E.  554. 

Michigan.— Chicago  &  N.  W.  Ry.  Co.  v.  Smith,  46  Mich.  504.  9  N. 
W.  830.  4  Am.  Rep.  669,  4  Am.  &  Eng.  R.  Cas.  535;  Katzinski  r. 
Grand  Trunk  Ry.  Co.  (Mich.),  17  R.  R.  R.  381,  40  Am.  &  Eng.  R. 
Cas..  N.  S.,  381,  104  N.  W.  409. 

Minnesota.— Ellington  v.  Great  Northern  Ry.  Co.  (Minn.),  19  R.  R. 
R.  174,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  174,  104  N.  W.  827;  McNamara 
-z/.  Great  Northern  Rv.  Co..  61  Minn.  296,  63  N.  W.  726;  Studley  r. 
St.  Paul  &  Duluth  R.  Co.,  48  Minn.  249,  51  N.  W.  115. 

Mississippi.— Louisville,  etc.,  Ry.  Co.  v.  Williams,  69  Miss.  631,  12 

So.  957.  ,    ,    , 

New  Jersey.— Camden,  etc.,  Ry.  Co.  v.  Young,  60  N.  J.  L.  193,  37 

A-tl.   1013.  ^, .      ^.      ^      r. 

Ohio.— Cleveland,  etc.,  Ry.  Co.  v.  Gahan,  24  Ohio  Cir.  Ct.  Rep. 
277;  Erie  R.  Co.  v.  McCormick.  69  Ohio  St.  45,  68  N.  E.  571,  11  R.  R. 
R.  783,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  783;  Railroad  Co.  v.  Kassen, 
49  Ohio  St.  230,  31  N.  E.  282.  _  _ 

Oregon.— Rathbone  v.  Oregon  R.  Co.,  40  Ore.  225,  66  Pac.  909; 
Ward  V.  Southern  Pac.  Co.,  25  Ore.  433.  36  Pac.  166. 

Pennsylvania. — Brague  v.  Northern  Cent.  Ry.  Co.  (Pa.),  15  Am.  & 
Eng  R.  Cas.,  N.  S..  594;  Moore  v.  Pennsylvania  R.  Co.,  99  Pa.  St. 
301,  4  Am.  &  Eng.  R.  Cas.,  569,  44  Am.  Rep.  106.  .     t*      « 

South  Carolina. — McKeown  r.  South  Carolma  &  Georgia  Ex.  K. 
Co.  (S.  Car.),  13  R.  R.  R.  71,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  71,  47 
c    ^    713 

'Utah— Hern  v.  Southern  Pac.  Co.  (Utah),  17  R.  R.  R.  179,  40  Am. 
&  Eng*  R.  Cas.,  N.  S.,  179,  81  Pac.  902. 


Vol.  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S         227 

Note 

Virginia — Hortenstine  v.  Virginia-Carolina  Ry.  Co.  (Va.),  12  R.  R. 
R.  616,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  616,  47  S.  E.  996;  Riclimond 
Passenger  &  Power  Co.  v.  Rack's  Adm'r  (Va.),  7  R.  R.  R.  615,  30 
Am.  &  Eng.  R.  Cas.,  N.  S..  615,  44  S.  E.  709. 

Washington.— Dotta  v.  Northern  Pac.  Ry.  Co.  (Wash.),  15  R.  R. 
R.  146,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  146,  79  Pac.  32;  Hamlin  v.  Col- 
umbia &  P.  S.  R.  Co.  (Wash.),  17  R.  R.  R.  1,  40  Am.  &  Eng.  R. 
Cas..  N.  S.,  1,  79   Pac.  991. 

West  Virginia. — Raines  v.  Chesapeake  &  O.  Ry.  Co.,  39  W.  Va.  50, 
19  S.  E.  565. 

Wisconsin. — Schug  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  15  Am.  &  Eng. 
R.  (Tas.,  N.  S.,  705. 

Where  a  person  is  injured  by  a  train  while  trespassing  on  a  rail- 
road track,  the  railroad  is  not  liable  for  the  negligence  of  the  train- 
men in  failing  to  discover  him  on  the  track,  but  only  for  their  failure 
to  use  proper  care  to  avoid  the  injury  after  his  presence  is  known. 
So  held  in  Brown  v.  St.  Louis,  etc.,  Rv.,  52  Ark.  120,  12  S.  W.  203. 

A  railroad  company  should  always  be  vigilant  to  prevent  accidents, 
but  owes  no  duty,  as  such,  to  run  its  trains  so  as  to  prevent  accidents 
to  persons  unnecessarily  and  unlawfully  on  its  tracks.  So  held  in 
Xolan  V.  New  York,  etc.,  R.  Co.,  53  Conn.  461,  4  Atl.  106,  25  Am.  & 
Eng.  R  Cas.  342. 

A  railroad  owes  to  a  trespasser  walking  upon  its  tracks  the  duty  not 
to  hurt  him  negligently  after  his  presence  becomes  known  to  its  serv- 
ants in  charge  of  a  train.  So  held  in  Kendrick  v.  Seaboard  Air-Line 
Ry.,  121  Ga.  775,  49  S.  E.  762. 

A  railroad  company  owes  no  duty  to  trespasser  on  its  tracks,  wbose 
presence  there  is  not  known  to  its  trainmen,  and  who  have  no  reason 
to  suspect  the  presence  of  a  person  on  the  track  at  the  place  of  the 
injury.  So  held  in  Dotta  v.  Northern  Pac.  Ry.  Co.  (Wash.),  15  R, 
R.  R.  146,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  146,  79  Pac.  32. 

Foresight.— In  Tucker's  Adm'r  v.  Norfolk,  etc.,  R.  Co.,  92  Va.  549, 
24  S-  E.  229,  it  is  held,  that  a  railroad  does  not  owe  the  duty  of  fore- 
sight to  a  trespasser  on  its  track.  See  also,  Seaboard,  etc.,  R.  Co.  tf. 
Joyner's  Adm'r,  92  Va.  354,  23  S.  E.  773. 

Not  Required  to  Anticipate  Presence. — A  railroad  is  not  required 
to  anticipate  the  presence  of  chance  or  casual  trespassers  upon  its 
tracks  and  take  p-recautions  for  their  safety.  So  held  in  Shea  v. 
Concord  &  M.  R.,  69  N.  H.  361,  41  Atl.  774. 

Penal  Offense  to  Walk  upon  Track. — ^In  Mulherrin  v.  Delaware  L. 
&  W.  R.  Co..  81  Pa.  St.  366,  it  is  said  in  the  opinion:  "We  hold 
these  corporations  to  a  strict  line  of  responsibility  whenever  passen- 
gers are  injured  by  accidents  to  their  trains.  It  follows  th^t  we  should 
be  equally  emphatic  as  to  their  control  of  their  tracks.  Except  at 
crossing,  where  the  public  have  a  right-of-way,  a  man  who  steps  his 
foot  upon  a  railway  track  does  so  at  his  peril.  The  company  have 
not  only  a  right-of-way,  but  such  right  is  exclusive  at  all  times  and 
for  all  purposes.  This  is  necessary,  not  only  for  the  proper  protection 
of  the  company's  rig'hts,  but  for  the  safety  of  the  traveling  public. 
It  is  not  right  that  the  lives  of  hundreds  of  persons  should  be  placed 
in  peril  for  the  convenience  of  a  foolhardy  man  who  desires  to  walk 
upon  the  track.  In  England  it  is  a  penal  offense  for  a  man  to  be 
found  unlawfully  upon  the  track  of  a  railroad.  It  would  add  mate- 
rially to  the  public  safety  were  there  a  similar  law  here." 

Operating  Trains  in  Country  at  Night. — ^Those  operating  trains  in 
the  country  at  night  have  the  right  to  assume  that  the  track  is  clear, 
and  are  under  no  obligation  to  provide  for  the  safety  of  persons  who 
may  be  on  it.  So  held  in  Yarnall  v.  St.  Louis,  etc.,  Ry.  Co.,  75  Mo. 
575.  10  Am.  &  Eng.  R.  Cas.  726. 

Person  Riding  on  Hand  Car  by  Invitation  of  Section  Foreman,  but 
Contrary  to  Rules — Collision  with  Irregular  Train. — In  Rath  bone  v, 
Oregon  R.  Qo.,  40  Ore.  225,  66  Pac.  909,  it  appeared  that  deceased, 
tt-^ile  ridfng^  on  a  hand  car  with  and  by  invitation  of  a  section  fore- 
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man,  was  killed  by  an  irregular  train,  which  came  round  a  sharp 
curve  at  a  high  rate  of  speed.  There  was  no  time  to  check  the  train 
after  the  car  came  in  sight.  The  negligence  charged  was  in  running 
such  a  train  around  the  sharp  curve  at  dangerous  rate  of  speed  with- 
out signals  or  precautions  'to  discover  whether  there  were  persons  on 
the  track.  The  foreman,  without  the  knowledge  of  defendant  and 
against  its  rules,  had  been  accustomed  to  take  persons  over  this  piece 
of  road  on  hand  cars.  It  was  held,  that  the  deceased  was  a  tres- 
passer; and  the  only  duty  the  railroad  company  owed  him  was  to 
exercise  reasonable  care  to  avoid  injuring  him  after  his  presence  on 
the  track  was  discovered. 

Body  of  Intoxicated  Man  Found  Near  Track — ^Verdict  Directed  for 
Defendant. — In  an  action  by  a  widow  for  the  homicide  of  her  hus- 
band, where  it  appeared  from  the  undisputed  evidence  that  de- 
ceased was  a  trespasser;  that  he  went  upon  the  railroad  track  in  an 
intoxicated  condition;  that  shortly  thereafter  his  dead  body  was  found 
near  the  track,  wounded  in  such  a  manner  as  to  indicate  that  he  had 
been  struck  by  a  passing  train  while  lying  on  or  near  the  track;  and 
that  the  employees  of  defendan't  in  charge  of  the  train  which  was 
supposed  to  have  struck  him  never  at  any  time  saw  him  on  the  track 
or  right  of  way,  and  did  not  learn  until  a  considerable  time  after- 
wards that  he  had  been  killed;  it  was  held,  not  error  to  direct  a  ver- 
dict for  defendant.  So  held  in  Hall  v.  Western  &  A.  R.  Co.  (Ga.), 
19  R.  R.  R.  567.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  567,  51  S.  E.  311. 

Person  Killed  While  Crossing  Track  in  Street  at  Night — ^Absence 
of  Signals. — In  Brooks  v.  Pittsburg,  etc.,  Ry.  Co.  (Ind.),  1  R.  R.  R. 
521,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  521,  62  N.  E.  694,  it  appeared  that 
decedent,  a  passenger,  alighted  from  his  train  in  the  carrier's  yard, 
and  proceeded  to  a  street  along  a  route  which  was  reasonably  safe. 
Before  reaching  the  street  he  turned  suddenly  from  his  route,  crossing 
defendant's  track,  which  was  parallel  to  those  of  the  carrier  from 
which  he  alighted,  and  just  as  he  reached  the  sitreet  was  struck  by 
an  engine.  The  men  on  the  engine  had  not  perceived  decedent's 
peril,  and  he  was  proceeding  without  looking  for  approaching  trains. 
There  was  light  about  the  place  and  a  headlight  on  the  engine  which 
struck  him,  though  the  engine  approached  withotft  giving  signals. 
It  was  held,  that  as  he  was  a  trespasser  on  defendant's  track,  it  did 
not  owe  him  the  duty  to  use  ordinary  care  for  his  protection,  and 
was  not  liable  as  for  negligently  causing  his  death. 

Trespassers  on  Bridges. — In  McCowen  v.  Gulf,  etc.,  Ry.  Co.  (Tex. 
Civ.  App.),  73  S.  W.  46,  it  is  held,  that  to  a  trespasser  on  one  of  its 
bridges  a  railroad  company  owes  no  duty  except  to  endeavor  not  to 
injure  him  after  his  presence  is  discovered. 

Trestles. — A  person  who  attempts  to  walk  across  a  railroad  trestle, 
one  hundred  feet  long  and  fifteen  or  twenty  feet  high,  is  a  trespasser, 
to  whom  trainmen  owe  no  duty  beyond  the  exercise  of  reasonable 
care  to  avoid  injuring  him,  after  he  is  discovered  on  the  track,  or 
after  his  peril  becomes  apparent  to  them,  go  held  in  Central  R.  & 
B.  Co.  V.  Vaughan,  93  Ala.  209,  9  So.  468. 

Running  Engine  and  Tender  Backward  through  Country. — The  run- 
ning backward  of  an  engine  and  tender  on  a  track  through  the  coun- 
try, where  people  are  not  expected  and  have  no  right  to  be  on  the 
track,  is  not  of  itself  negligence.  So  held  in  State  v.  Baltimore  & 
O.  R.  Co.,  69  Md.  494,  16  Atl.  210. 

Proximity  of  Village. — The  fact  that  a  train  was,  at  the  time  of  the 
accident,  passing  near,  not  through,  a  village  of  about  200  inhabitants, 
from  which  it  was  separated  by  a  fence,  was  not  a  special  reason  call- 
ing for  greater  diligence  towards  trespassers  walking  on  the  track, 
before  their  presence  was  discovered.  So  held  in  Carrington  v, 
Louisville  &  N.  R.   Co.,  88  Ala.  472,  6  So.  910,  41  Am.  &  Eng.   R. 

Cas.  543. 
Analogy  of  Spring  Guns  and  Man  Traps  Not  Applicable. — ^In  Chen- 

ery  v.  Fitchbury  R.  Co.,  160  Mlass.  211,  35  N.  E.  554,  it  is  said  in  the 
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opinion:  "The  analogy  of  spring  guns  and  man  traps  does  not  apply. 
In  those  cases  defendant  does  an  act  which  contemplates  the  presence 
of  the  plaintiff  on  the  spot,  and  which  not  only  produces  its  effect 
after  he  is  there,  but  is  intended  to  do  so.  His  actual  intent  makes 
the  defendant  the  last  wrongdoer.  He  intervenes  between  the  wrong- 
ful act  of  the  plaintiff  and  the  result  complained  of  as  .much  as  if  he 
had  -assauhed  him  in  person.  But  when  the  act  complained  of  is 
done  with  a  different  intent,  so  as  the  ordinary  running  of  its  trains 
by  a  railroad,  the  defendant  has  the  right  to  assume  that  wrongdoers 
will  not  be  upon  its  premises,  and  will  be  presumed  not  to  have  an- 
ticii>ated  them  until  the  fact  is  shown  to  have  been  otherwise." 

Bicyclist  Killed  by  Street  Car — Custom  of  Running  Cars  in  Same 
Direction  on  Both  Tracks. — Where  it  appears,  in  an  action  against  a 
street  railway  company  for  the  death  of  plaintiff's  decedent,  who  was 
killed  while  riding  a  bicycle  north  on  a  westerly  track  of  one  of  de- 
fendant's lines,  in  front  of  one  of  its  cars,  without  looking  behind, 
on  the  assumption  that  the  car  was  on  the  easterly  track,  that  it 
was  customary  for  cars  to  run  north  on  the  westerly  track  for  a  cer- 
tain distance,  and  some  cars  did  so  regularly,  it  was  not  negligence 
on  defendant's  part  to  so  run  the  car  that  killed  defendant.  So  held 
in  Baldwin  v.  Heraty  (Mich.),  10  R.  R.  R.  692,  33  Am.  &  Eng.  R. 
Cas.,  N.  S.,  GSi2,  98  N.  W.  739. 

Falling  on  Track — Intoxication  or  Epilepsy.— Where  a  person, 
either  because  of  intoxication  or  epilepsy,  falls  down  on  a  railroad 
track,  at  a  point  where  he  has  no  right  to  be,  he  is  a  trespasser;  and 
the  railroad  is  not  liable  for  running  a  train  against  him,  where  the 
trainmen  used  due  care  to  avoid  injuring  him  after  he  was  discovered 
on  the  track.  So  held  in  Louisiana  W.  E.  Ry.  Co.  v.  McDonald  (Tex. 
Civ.  App.),  52  S.  W.  649. 

2.  CHILDREN. 

And,  as  it  would  be  unreasonable  to  contend  that  the  company's 
duties  can  be  affected  by  the  fact  that  the  trespasser  in  question  is  a 
child,  until  it  is  chargeable  with  notice  that  such  is  the  fact,  such  general 
rule  is  applicable  to  children  trespassing  on  railroad  tracks. 

Alabama.— Alabama  G.  S.  R.  Co.  v.  Moorer,  116  Ala.  642, 9  Am.  &  Eng. 
R.  Cas.,  N.  S.,  742;  Nashville,  etc.,  Ry.  Co.  v.  Harris  (Ala.),  14  R.  R. 
R.  562,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  562,  37  So.  794. 

Connecticut. — Nolan  v.  New  York,  etc.,  R.  Co.,  53  Conn.  461,  4 
Atl.  106,  25  Am.  &  Eng.  R.  Cas.  342. 

Geotigia.— Nashville,  etc.,  Ry.  Co.  v.  Pries-t  (Ga.),  8  R.  R.  R.  463, 
31  Am.  &  Eng.  R.  Cas.,  N.  S.,  463,  45  S.  E.  35. 

Illinois.—Lake  Shore  &  M.  S.  Ry.  v.  Clark,  41  111.  App.  343;  North- 
western El.  R.  Co.  V.  O'Malley,  107  111.  App.  599. 

Indiana , — Baltimore,  etc.,  Ry.  Co.  v.  Bradford,  20  Ind,  App.  348,  49 
N.  E.  388;  Cleveland,  etc.,  Ry.  Co.  v.  Adair,  12  Ind.  App.  569,  39  N. 
E.  672,  40  N.  E.  822. 

Iowa. — ^Thomas  v.  Chicago,  etc.,  Ry.  Co.,  103  Iowa  649,  72  N.  W. 
783;  Wagner  v.  Chicago  &  N.  W.  Ry.  Co.,  100  Iowa  332,  98  N.  W 
141.  11  R.  R.  R.  789,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  789. 

Kentucky.— Given s  v.  Kentucky  Cent.  Ry.  Co.  (Ky.),  15  S.  W. 
1057;  Louisville  &  N.  R.  Co.  v.  Logsdon's  Adm'r  (Ky.),  12  R.  R.  R. 
637,  35  Am.  &  Eng.  R.  Cas.,  N.  S..  637,  81  S.  W.  657;  McDermott  v. 
Kentucky  Cent.  R.  Co.,  93  Ky.  408,  20  S.  W.  380,  54  Am.  &  Eng.  R. 
Cas.  121. 

Michigan.— Katzinski  v.  Grand  Trunk  Ry.  Co.  (Mich.),  17  R.  R.  R. 
381.  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  3dl,  104  N.  W.  409. 

Minnesota.— Ellington  v.  Great  Northern  Ry.  Co.  (Minn.),  19  R.  R. 
R  174.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  174,  104  N.  W.  827. 

MississippL— Louisville,  etc.,  Ry.  Co.  v.  Williams,  69  Miss.  631,  12 
So.  957. 

Pennsylvania. — Brague  v.  Northern  Cent.  Ry.  Co.  (Pa.),  15  Am.  & 
Eng.  R.  Cas.,  X.  S.,  594;  McMullen  7/.  Pennsylvania  R.  Co.,  132  Pa, 
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St.  107,  19  A.  54;  Mitchell  v.  Philadelphia  W.  &  B.  R.  Co..  132  Pa. 
St.  226,  19  A.  28;  Moore  v.  Pennsylvania  R.  Co.,  99  Pa.  301,  4  Am. 
&  Eng.  R.  Cas.  569,  44  Am.  Rep.  106. 

In  Moore  v.  Pennsylvania  R.  Co.,  99  Pa.  St.  301,  4  Am.  &  Eng.  R. 
Cas.  569,  44  Am.  Dec.  106,  it  is  said  in  the  opinion:  "The  circum- 
stance that  the  trespasser  in  this  instance  was  a  boy,  ten  years  of 
age,  cannot  affect  the  application  of  the  rule.  The  defendant  owed 
him  no  greater  duty  than  if  he  had  been  an  adult.  They  are  not 
subject  to  an  obligation  to  take  precautions  against  any  class  of  per- 
sons who  may  walk  on  or  along  their  tracks.  In  Railroad  t'.  Hum- 
mell,  8  Wr.  375,  the  rule  was  applied  to  the  case  of  a  child  seven 
years  old.  And  so,  also,  in  the  latest  case  of  the  kind  that  has  been 
before  us,  Cauley  if.  Railroad,  14  Norris  398,  the  rule  was  in  no  wise 
relaxed,  although  the  person  injured  was  a  boy  of  tender  years," 

In  Matson  v.  Port  Townsend,  etc.,  R.  Co.,  9  Wash.  449,  37  Pac.  705, 
it  is  said  in  the  opinion:  "The  undisputed  proofs  showed  that  none 
of  those  operating  the  railroad  train  had  any  reason  to  suspect  the 
presen-ce  of  the  plaintiff  upon  the  right-of-way  until  after  the  accident. 
This  being  so,  he  can  get  no  benefit  from  the  fact  of  his  being  of 
tender  years,  for  while  it  is  true  that  the  duty  of  the  railroad  com- 
pany to  a  child  upon  discovering  him  upon  its  rightnDf-way  would  be 
different  from  what  it  would  be  in  the  case  of  an  adult,  yet  this  obli- 
gation would  not  arise  until  it  had  notice  of  its  presence." 

A  locomotive  engineer  is  not  bound  to  anticipate  the  presence  of 
helpless  infant  trespassers  upon  the  track.  So  held  in  Chrystal  v. 
Troy  &  Boston  R.  Co..  105  N.  Y.  164,  11  N.  E.  380. 

In  Cauley  v.  Pittsburg,  etc.,  Ry.  Co.,  95  Pa.  St.  396,  2  Am.  &  Eng. 
R.  Cas.  4,  it  is  held,  that  except  at  public  crossings,  a  railroad  has 
the  exclusive,  right  to  its  tracks;  and  it  owes  no  duty  to  the  father 
of  a  child  of  tender  y-ears  trespassing  thereon,  nor  to  the  child 
itself. 

In  Matson  v.  Port  Townsend,  etc.,  R.  Co.,  9  Wash.^  449.  37  Pac. 
705,  it  is  held,  that  where  a  child  of  tender  years  is  injured  through 
the  negligence  of  a  railroad's  employees  while  trespassing,  without 
the  knowledge  of  the  company,  upon  its  right-of-way,  the  railroad 
cannot  be  held  liable  unless  such  negligence  was  so  gross  as  to 
amount  to  wantonness. 

Child  Seven  Years  Old. — 'The  fact  that  a  child  trespassing  on  rail- 
road tracks  is  but  seven  years  old  does  not  create  a  duty  towards 
him  on  the  part  of  the  company  that  would  not  otherwise  have  ex- 
isted. Precautionary  measures,  having  for  their  object  the  protection 
of  the  public,  must  as  a  rule  have  reference  to  all  classes  alike. 
So  held  in  Nolan  v.  New  York,  etc.,  R.  Co.,  53  Conn.  461,  4  Atl.  106, 
25  Am.  &  Eng.  R.  Cas.  342. 

Seven- Year-Old  Boy  Killed  by  Tender — Evidence  Demurrable  for 
Failure  to  Show  Any  Duty. — In  an  action  for  the  killing  of  a  seven- 
year-old  boy  by  being  run  against  by  the  tender  of  one  of  defendant's 
locomotives,  while  the  boy  was  walking  along  the  track  of  defend- 
ant at  a  place  where  there  was  no  highway  or  street,  the  evidence 
is  demurrable  where  it  does  not  disclose  any  duty  owing  by  defend- 
ant to  protect  the  boy  from  the  consequences  of  its  negligence,  he 
being  a  trespasser,  or  at  most  a  mere  licensee.  So  held  in  Cleveland, 
etc.,  Ry.  Co.  r.  Adair,  12  Ind.  App.  569,  39  N.  E.  672,  40  N.  E.  822. 

Child  Injured  in  Yard — Warning  Notices — ^Playing  on  Tracks — Cus- 
tom of  Children. — Where  a  railroad  company  posted  a  warning  notice 
along  its  yard  limits,  notifying  all  persons  to  keep  off  its  tracks,  it 
was  not  liable  for  injuries  sustained  by  a  child  going  on  a  track  filled 
with  cars  liable  to  be  moved  at  any  time,  or  mere  proof  that  children 
were  in  the  habit  of  playing  on  or  near  th-e  tracks,  without  showing 
that  the  railroad  employees  knew  the  child  was  on  th-e  track.  So 
held  in  Katzinski  v.  Grand  Trunk  Ry.  Co.  (Mich.),  17  R.  R.  R.  381, 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  381,  104  N.  W.  409. 
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Boy  Run  over  in  Yard — Failure  in  Attempt  to  Board  Moving  Train. 
— The  railroad  company  was  not  required  to  anticipate  the  presence 
■^  a  trespassing  boy  in  its  private  yard,  who,  in  attempting  to  get 
upon  a  moving  engine  therein,  fell  upon  the  track,  and  was  run  over. 
So  held  in  Vertrees*  Adm*r  v.  Newport  News,  etc.,  Co.,  95  Ky.  314, 
25  S.  W.  1. 

Boy  Killed  in  Yard  by  Backing  Locomotive — ^Absence  of  Lookout 
and  Signals. — In  McD^rmott  v.  Kentucky  Cent.  R.  Co.,  93  Ky.  408,  20 
S.  W.  380,  54  Am.  &  Eng.  R.  Cas.  121,  it  appeared  that  a  boy,  eight 
years  of  age,  while  standing  on  the  track  m  the  yard  of  defendant, 
was  struck  by  a  slowly  backing  locomotive,  of  the  movement  of 
which  no  signal  was  given,  and  upon  which  there  was  no  person  ex- 
cept the  engineer.  It  did  not  appear  that  the  presence  of  the  boy, 
who  was  a  trespasser,  was  discovered  until  he  was  struck  by  the  en- 
gine. It  was  held,  that  the  railroad  was  not  liable. 
Boy  Struck  by  Unattached  Car.— In  Mitchell  v,  Philadelphia  W.  & 

B.  R.  Co.,  132  Pa.  St.  226,  19  Atl.  28,  it  appeared  that  a  boy,  between 
nine  and  ten  years  of  age,  while  walking  along  a  railroad,  not  at  a 
public  crossing  or  any  place  where  he  had  a  right  to  be,  was  injured 
by  being  struck  by  an  unloaded  and  unattached  car,  immediately 
after  stepping  upon  the  track.  It  was  held,  that,  he  was  a  mere 
trespasser,  he  could  not  recover. 

Child  Non  Sui  Juris  Proceeding  up  Track  from  Crossing. — A  child, 
though  so  young  as  not  to  be  chargeable  with  contributory  negli- 
gence, who,  after  going  onto  a  railroad  track  at  a  crossing,  to  cross 
o\'er,  turns,  and  proceeds  up  the  track,  becomes  a  trespasser,  to 
whom  the  only  duty  of  the  railroad  company  is  to  use  all  reasonable 
means,  after  becoming  aware  of  her  presence  and  peril,  to  avoid 
injury.  So  held  in  Nashville,  etc.,  Ry.  Co.  v.  Harris  (Ala.),  14  R.  R. 
R-  562.  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  562,  37  So.  794. 

Children  Non  Sui  Juris  Estray  in  Streets--Risk  Wholly  with  Train- 
mea—  But  in  Smith  v.  Pittsburg  &  W.  Ry.  Co.  (C.  C.  Ohio),  90  Fed. 
Rep.  783,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  716,  it  is  held,  that  where 
children  too  young  to  take  care  of  themselves  are  estray  in  streets, 
without  negligence  on  the  part  of  their  parents,  the  risk  of  injuring 
them  is  wholly  with  railroad  opperatives  who  are  using  the  streets 
!o  handle  their  cars;  and  this  liability  is  not  confined  to  places  of 
special  danger,  like  turntables,  but  is  of  universal  application^  and 
applies,  according  to  circumstances,  to  the  protection  of  children 
from  the  culpable  negligence  of  others. 

Contributory  Negligence— Children. — As  a  general  rule,  the  fact 
that  a  person  struck  by  a  train  had  no  right  to  be  on  the  track  of  the 
railroad,  is  evidence  of  such  contributory  negligence  as  will  present 
recovery  for  his  injuries,  but  this  is  not  necessarily  so,  especially 
wh-en  the  injured  person  is  a  child.  So  held  in  St.  Louis  S.  W.  Ry. 
Co.  V.  Bolton  (Tex.  Civ.  App.),  81  S.  W.  123. 

But  in  Foley  v.  New  York,  etc.,  R.  Co.  (N.  Y.  Sup.  Ct),  78  Hun 
248,  it  is  held,  that  walking  upon  the  track  of  a  steam  railroad  is 
regarded  as  negligence  in  a  child  non  sui  juris  as  well  as  in  an  adult. 

3.  DUTY  DOES  NOT  ARISE  UNTIL  TRESPASSER'S  PERIL  IS 

DISCOVERED. 

Many  decisions  declare  that  the  railroad's  duty  to  exercise  care 
does  not  necessarily  arise  as  soon  as  the  trespasser  is  seen  on  the 
track,  but  only  after  his  peril  from  the  train  is  discovered. 

United  States.— Tutt  v,  Illinois  Cent.  R.  Co.,  104  Fed.  Rep.  741,  44 

C.  C.  k.  320. 

Alabama. — Glass  v.  Memphis  &  C.  R.  Co.,  94  Ala.  581,  10  So.  215; 
Central  R.  &  B.  Co.  v.  Vaughan,  93  Ala.  209,  9  So.  468;  Southern  Ry. 
Co.f  Bush.  122  Ala.  470,  26  So.  168;  Verner  v.  Alabama  G.  S.  R.  Co., 
103  Ala.  574,  15   So.  874. 

Arkansas. — Little  Rock,  M.  R.  &  T.  Ry.  v.  Haynes,  47  Ark.  497,  1 
S  VV.  77^»  28  Am.  &  Eng.  R.  Cas.  572. 
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Georgia.— Grady  v,  Georgia  R.  R.  &  B.  Co.,  112  Ga.  668,  20  Am.  & 
Eng.  R.  Cas.,  N.  S.,  400,  37  S.  E.  861. 

Illinois.— Illinois  Cent.  R.  Co.  v.  Eicher,  202  111.  556,  67  N.  E.  376,  9 
R.  R.  R.  226,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  226;  James  v  Illinois 
Cent.  R.  Co.,  195  111.  327,  63  N.  E.  153;  Northwestern  El.  R.  Co.  v. 
O'Malley,  107  111.  App.  599. 

Indiana. — Baltimore,  etc.,  Ry.  Co.  v,  Bradford,  20  Ind.  App.  348,  49 
N.  E.  388;  Evans  v.  Pittsburg,  etc.,  Ry.  Co.,  142  Ind.  264,  41  N. 
E.  537. 

Iowa. — ^Masser  v.  Chicago,  etc.,  Ry.  Co.,  68  Iowa  602,  27  N.  W.  776; 
Thomas  v.  Chicago,  etc.,  Ry.,  103  Iowa  649,  72  N.  W.  78^. 

Kentucky. — Brown's  AdmV  v.  Louisville  &  N.  R.  Co.,  97  Ky.  228, 
30  S.  W.  639;  Chesapeake  &  O.  Ry.  Co.  v,  Perkins  (Ky.),  47  S.  W. 
259;  Davis'  Adm'r  v.  Chesapeake  &  O.  Ry.  Co.,  25  Ky.  L.  Rep.  342, 
75  S.  W.  275;   Eastern  Ky.   Ry.  Co.  v,  Powell  (Ky.),  33  S.  W.  629; 
Embry  v.  Louisville  &  N.  R.  Co.  (Ky.),  36  S.  W.  1123;  Gherkins  v. 
Louisville  &  N.  R.  Co.  (Ky.),  30  S.  W.  651;  Hulsey's  Adm'r  v,  Louis- 
ville, etc.,  Ry.  Co.   (Ky.),  87  S.  W.  302,  19  R.   R.  R.  557,  42  Am.    & 
Eng.  R.  Cas.,  N.  S.,  557;  Jackson's  Adm'r  v.  Louisville  &  N.  R.  Co. 
(Ky.),  46  S.  W.  5;  John's  Adm'r  v,  Louisville  &  N.  R.  Co.  (Ky.),  10 
S.  W.  417;  Louisville  &  N.  R.   Co.  v,  How^ird's  Adm'r,  82  Ky.  212. 
19  Am.  &  Eng.  R.  Cas.  98;  Louisville  &  N.  R.  Co.  v,  Schuster  (Ky.), 
7  S.  W.  874,  35  Am.  &  Eng.  R.  Cas.    407;  Lyons  Adm'r  v,  Illinois 
Cent.  R.  Co.  (Ky.),  59  S.  W.  507;  McDermott  v,  Kentucky  Cent.  R. 
Co.,  93  Ky.  408,  20  S.  W.  380,  54  Am.  &  Eng.  R.  Cas.  121;  Mays- 
ville,  etc.,    R.   Co.  r.    McCabe    (Ky.),  82  a   W.  233,    13    R.   R.   R. 
45^9,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  459;  Oatts  v  Cincinnati,  etc.,  Ry. 
Co.   (Ky.),  22  S.  W.  230;  Shackelford  v,  Louisville  &  N.  R.  Co.,  84 
Ky.  43,  4  Am.  St.  Rep.  189,  28  Am.  &  Eng.  'R.  Cas.  591;  Vertrces' 
Adm'r  v.  Newport  News,  etc.,  Co.,  95  Ky.  314,  25  S.  W.  1;  Wilmurth's 
Adm'r  v,  Illinois  Cent.  R.  Co.,  25  Ky.  L.  Rep.  671,  76  S.  W.  193;  Wood- 
yard  V.  Kentucky  C.  Ry.  Co.  (Ky.),  15  S.  W.  17«. 

Maryland.— State  v.  Baltimore  &  O.  R.  Co.,  69  Md.  494,  16  Atl.  210. 

Minnesota. — Donaldson  t/.  Milwaukee  &  St.  P.  Ry.  Co.,  21  Minn. 
293;  Lando  v,  Chicago,  etc.,  Ry.  Co.,  80  Minn.  279;  Smith  v.  Min- 
neapolis &  St.  L.  Ry.  Cfo.,  26  Mmn.  419,  4  N.  W.  782. 

MississippL — Christian  v,  Illinois  Cent.  R.  Co.,  71  Miss.  237,  15  So. 
Tl;  Dooley  v.  Mobile  &  O.  R.  Co.,  69  Miss.  64«,  12  So.  956;  Louis- 
ville, etc.,  Ry.  Co.  v.  Williams,  69  Miss.  631,  12  So.  957;  Mobile  & 
O.  R.  Co.  V.  Stroud,.  64  Miss.  784,  2  So.  171,  31  Am.  &  Eng.  R.  Cas. 
443. 

Missouri.- Rine  v,  Chicago  &  A.  R.  Co.,  100  Mo.  228,  12  S.  W.  640. 

Montana. — Egan  v,  Montana  Cent.  Ry.  Co.,  24  Mont.  569,  63  Pac. 
831,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  72. 

New  York. — McCarty  v.  Delaware  &  H.  Canal  Co.,  17  Hun  74. 

Virginia. — Seaboard,  etc.,  R.  Co.  v,  Joyner's  Adm'r,  92  Va.  354,  23 
S.  E.  773;  Tucker's  Adm'r  v,  Norfolk,  etc.,  R.  Co.,  92  Va.  549,  24  S. 
E.  229. 

West  Virginia. — Raines  v.  Chesapeake  &  O.  Ry.  Co.,  39  W.  Va. 
50,  19  S.  E.  565. 

The  liability  of  a  railroad  for  injuries  to  a  trespasser  on  its  track 
does  not  commence  when  he  is  first  seen  on  the  track,  but  vvhen 
his  peril  from  the  train  is  first  discovered,  and  if  this  is  not  discov- 
ered until  it  is  too  late  to  prevent  the  injury,  by  the  use  of  proper 
means  and  diligence,  the  railroad  is  not  liable.  So  held  in  Louis- 
ville &  N.  R.  Co.  V.  Black,  89  Ala.  313,  8  So.  246,  45  Am.  &  Eng.  R. 
Cas.  38. 

Trespassers  upon  the  yard  or  track  of  a  railroad  cannot  recover 
against  the  company  for  injuries  inflicted  upon  them  by  a  moving 
train,  unless  it  was  wantonly  inflicted  after  the  danger  was  discov* 
ered.     So  held  in  Kentucky  Cent.  R.  Co.  v,  Gastineau,  83  Ky.  119. 

A  railroad  company  owes  no  duty  to  trespassers  on  its  tracks,  at 
places   not   frequented   by  the    public  by   right    or  permission,   until 
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their  peril  has  been  discovered.  So  held  in  Goodman's  AdmV  v. 
Louisville  &  N.  R.  Co.  (Ky.),  10  R.  R.  R.  6»3,  33  Am.  &  Eng.  R. 
Cas.,  N.  S.,  693,  77  S.  W.  174. 

Actual  Knowledge  of  Peril  Must  Be  Shown. — In  an  action  against 
a  railroad  company  by  one  who,  by  his  own  fault,  is  upon  its  track 
and  in  a  place  of  danger,  to  recover  for  a  personal  injury  caused  by 
the  failure  of  its  employees  operating  one  of  its  trains  to  exercise 
due  care  after  knowledge  of  his  peril,  it  is  necessary  to  show  actual 
knowledge  imputable  to  the  company.  So  held  in  Erie  R.  Co.  v.  Mc- 
Cormick  (Ohio),  11  R.  R,  R.  783,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  783, 
68  X.   E.  571^  69  Ohio  St.  45. 

Even  Ordinary  Care  Not  Required. — A  railroad  company  is  not 
bound  to  use  even  ordinary  care  for  the  protection  of  a  trespasser 
on  its  tracks,  before  the  discovery  of  his  peril.  So  held  in  Brooks  v. 
Pittsburg,  etc.,  Ry.  Co.  (Ind.),  1  R.  R.  R.  521,  24  Am.  &  Eng.  R.  Cas., 
X.  S.,  521,  62  N.  E.  694. 

Accident  in  Yard. — In  Lando  v.  Chicago,  etc.,  Ry.  Co.,  80  Minn. 
279,  it  is  said  in  the  opinion:  "While  the  deceased  was  upon  the 
track  in  the  yard,  except  at  the  crossing,  he  was  a  mere  trespasser 
in  a  place  where  defendant's  rights  were  exclusive;  and  he  could 
not  demand  more  from  its  servants  than  that  they  should  not,  after 
discovery  of  his  peril,  be  wantonly  or  willfully  negligent." 

Trespasaers  in  Switch  Yarda. — ^A  railroad  company  owes  to  unau- 
thorized persons  in  its  switch  yards  no  duty,  in  the  managing  of  its 
trains  and  engines,  except  to  exercise  ordinary  care  to  avoid  injury  to 
them  after  their  peril  is  discovered.  So  held  in  Louisville  &  N.  R. 
Co.  V.  Hocker  (Ky.).  23  Am.  &  Eng.  R.  Cas^  N.  S.,  522,  64  S.  W.  638. 
Man  Ifijured  While  Lying  or  Sitting  on  Track. — It  is  the  grossest 
negligence  in  a  man  to  lie  or  sit  on  a  railroad  track,  whether  awake 
or  asleep,  and  where  it  is  not  shown  that  his  peril  was  discovered 
before  he  was  struck  by  a  train  there  can  be  no  recovery  against  the 
railroad  for  his  death.  So  held  in  Smith  v.  International,  etc.,  R.  Co. 
(Tex.  Civ.  App.),  78  S.  W.  556. 

Leavinir  Padi  to  Loiter  on  Track. — In  Over  v.  Missouri,  K.  &  T. 
Ry.  Co.  (Tex.  Civ.  App.),  73  S.  W.  535,  it  is  held,  that  where  a  person 
turns  aside  from  a  path  crossing  a  railroad,  and  loiters  on  the  track, 
the  company  owes  no  duty  except  to  try  to  not  injure  him  after 
his  peril  is  discovered  by  the  trainmen. 

Unauthorized  Use  of  Track  between  Park  and  Depot  as  Footpath. — 
Where  a  railroad  company  had  not  authorized  the  use  of  its  track 
between  a  park  and  a  depot  as  a  footpath,  a  person  so  using  the  track 
was  a  trespasser,  as  to  whom  the  company  was  only  bound  to  abstain 
from  wantonly  and  recklessly  injurying  him,  and  to  exercise  reason- 
able care  to  avoid  such  injury  after  discovering  him  in  a  perilous 
situation.  So  held  in  Bartlett  v.  Wabash  R.  Co.  (111.),  18  R.  R.  R. 
757.  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  757,  77  N.  E.  96. 

Boy  Run  over  after  Being  Ordered  from  Engine  by  Flagman. — 
In  Chicago  &  N.  W.  Ry.  Co.  v.  Stnith,  46  Mich.  504.  9  N.  W.  830, 
4  Am.  Rep.  669,  4  Am.  &  Eng.  R.  Cas.  535,  it  appeared  that  an  eight- 
year-old  boy,  trespassing  upon  the  premises  of  a  railroad,  got  on  the 
top  of  an  engine  and  was  ordered  off  by  the  flagman,  and  as  he 
jumped  off  he  fell;  that  the  locomotive  was  started  at  that  moment 
and  the  tender  passed  over  his  leg;  and  that  he  was  a  boy  of  more 
than  average  intelligence  and  had  been  warned  against  going  on  the 
premises  or  riding  on  the  engine.  It  was  held,  that  the  company 
could  not  be  held  liable  for  the  injury  in  the  absence  of  proof  that 
the  engineer  or  other  imployees  of  defendant  in  charge  of  the  engine 
knew  that  the  child  was  in  the  way,  or  that  he  had  been  reckless 
and  negligent  in  the  management  of  the  engine,  or  could  have  an- 
ticipated the  accident. 

Failure  of  Engineer  of  Standing  Train  to  Warn  Trespasser  of  Ap- 
proach of  Another  Train — Failure  to  Show  Engineer's  Knowledge  of 
Peril,— A  trespasser  was  walking  on  a  railroad  track  at  a  point  where 
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a  train  was  standing  on  a  parallel  side  track,  and  was  seen  by  the 
engineer  of  the  train  on  the  side  track,  but  the  engineer  did  not  warn 
him  that  another  train  was  approaching,  and  in  a  few  moments  he 
was  struck  by  such  train  and  injured.  It  was  held,  that  the  failure 
of  the  engineer  to  warn  the  trespasser  was  not  negligence,  in  the 
absence  of  any  showing  that  he  knew  that  the  other  train  was  about 
to  pass,  or  that  he  knew  the  trespasser  was  unaware  of  its  approach, 
or  that  he  suspected  plaintiff  would  continue  on  the  main 
track.  So  held  in  Gregory  v.  Louisville  &  N.  R.  Co.  (Ky.),  12  R.  R. 
R.  293,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  293,  79  S.  W.  238. 

4.  APPLIANCES, 
a.  General  Rule. 

It  is  generally  held,  that  a  railroad  company  owes  no  duty  to  tres- 
passers on  its  tracks  with  respect  to  furnishing  train  appliances  for 
the  purpose  of  warning  or  otherwise  protecting  them. 

A  railroad  company  owes  to  trespassers  on  its  tracks  no  duty  of 
providing  reasonably  safe  and  proper  train  appliances.  So  held  in 
Hortenstine  v.  Virginia-Carolina  Ry.  Co.  (Va.),  12  R.  R.  R.  &16,  35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  616,  47  S.  E.  996. 

A  railroad  is  not  required  to  furnish  any  particular  kind  of  train 
machinery  or  appliances  for  the  protection  of  a  trespasser  on  its 
tracks,  and  its  omission  to  do  so  is  not  negligence.  So  held  in 
Tooniey  v.  Southern  Pac.  R.  Co.,  86  Cal.  374,  24  P.  1074. 

In  McKenna  v.  New  York  Cent.  &  H.  R.  Co.,  8  Daly  (N.  Y.),  304, 
it  is  held,  that  to  a  mere  trespasser  on  its  track,  a  railroad  does  not 
owe  the  duty  of  using  the  most  effectual  contrivances  for  managing 
and  stopping  its  trains. 

Absence  of  Headlight. — A  trespasser  injured  by  a  train,  at  night, 
cannot  complain  of  the  absence  of  a  headlight  on  the  engine.  So 
held  in  Eastern  Ky.  Ry.  Co.  v.  Powell  (Ky.),  33  S.  W.  629. 

Person  Stnick  by  Flat  Car — Lights — ^tJnusual  Precautions. — In  an 
action  for  the  death  of  a  trespasser  killed  on  the  track,  the  negligence 
charged  was  that  the  company  should  have  had  on  the  forward  mov- 
ing flat  car,  which  struck  deceased,  a  light  similar  to  the  headlights 
usually  placed  in  front  of  locomotives,  instead  of  small  lanterns  in 
the  hands  of  men  on  the  flat  cars.  It  was  held,  that  plaintiff  could 
not  successfully  urge  as  negligence  the  company's  failure  to  take 
such  unusual  precautions  for  the  protection  of  a  trespasser  upon  its 
tracks.  So  held  in  Gilliam  v,  Texas  &  P.  Ry.  Co.  (La.),  17  R.  R.  R. 
786,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  786,  38  So.  166. 

Use  of  Improved  Air- Brakes — Possibility  of  Preventing  Accident. — 
In  McKenna  v.  New  York  Cent.  &  H.  R.  Co.,  8  Daly  (N.  Y.),  304, 
an  action  against  a  railroad  for  causing  the  death  of  a  trespasser  upon 
its  tracks,  it  is  held,  that  evidence  tending  to  show  that  the  accident 
might  have  been  prevented  had  defendant  used  certain  improved 
air-brakes,  in  general  use  on  railways,  is  not  admissible. 

Absence  of  Brake  on  Rear  Car — Violation  of  Statute. — It  is  not 
wanton  or  willful  negligence  to  fail  to  comply  with  a  statute  provid- 
ing that  no  railroad  shall  permit  a  train  of  cars  for  the  transporta- 
tion of  merchandise,  etc.,  to  be  run  without  a  sufficient  brake  on  the 
hindmost  car  of  a  train,  and  without  a  trusty  and  competent  brake- 
man  stationed  on  such  car,  so  as  to  render  a  company  liable  for  in- 
jury to  a  trespasser  on  its  track.  So  held  in  Cleveland,  etc.,  Ry.  Co. 
V.  Cline,  111  111.  App.  416. 

Weight  of  Train — Appliances — Crew. — A  trespasser  on  a  railroad 
track  struck  by  a  train  cannot  complain  that  the  train  was  too  heavy, 
or  the  appliances  insufficient,  or  that  the  train  was  insufficiently 
manned.  So  held  in  Brown's  Adm'r  v.  Louisville  &  N.  R.  Co.,  97 
Ky.  228,  30  S.  W.  639. 

Injury  to  Child — Evidence  of  Condition  of  Engine. — Where  a  child 
was  injured  while  trespassing  on  a  railroad  track,  and  was  not  seen 
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by  the  trainmen  in  time  to  have  stopped  the  train  before  it  struck 
him,  evidence  of  the  condition  of  the  engine  was  immaterial.  So 
held  in  Thomas  v.  Chicago,  etc.,  Ry.  Co.,  114  Iowa  169,  21  Am.  & 
Eng.  R.  Cas.,  N.  S.,  586,  86  N.  W.  259. 

b.  AUTHORITIES  OPPOSING  RULE,  OR  LIMITING  ITS  AP- 
PLICATION. 

Detached  Cars   Turned   Loose  at   Night  without   Headlight— To 

turn  cars  loose  at  night,  to  move  by  their  own  momentum,  without 
an  engine  attached,  and  without  a  light  in  front  to  warn  persons  on 
the  track  of  their  approach,  is  negligence,  even  as  to  a  trespasser  on 
the  track.  So  held  in  Conley's  AdmV  v.  Cincinnati,  etc.,  Ry.  Co.,  89 
Ky.  402,  12  S.  W.  764,  41  Am.  &  Eng.  R.  Cas.  537. 

Habitual  Use  of  Track  by  Pedestrians — Absence  of  Light  as  Proxi- 
mate Cause.— -In  an  action  for  killing  a  person  by  running  a  train 
against  him,  it  appeared  that  deceased  was  walking  at  night  on  the 
railroad  track,  at  a  point  where  persons  were  accustomed  to  walk, 
and  was  struck  by  a  train  which  carried  no  light  and  gave  no  signals. 
It  was  held,  that  it  was  error  to  instruct  the  jury  that  plaintiff  could 
not  recover  if  his  intestate  could  have  discovered  the  train  by  ordi- 
nary watchfulness  and  precaution,  and  by  the  use  of  his  senses; 
since  the  failure  to  carry  a  light  was  a  continuing  negligence  and  the 
proximate  cause  of  the  accident.  Stanley  v.  Dqrham  &  N.  R.  Co., 
120  N.  Car.  515,  9  Am.  &  Eng.  R.  Cas.,  N.  S..  308,  27  S.  E.  27. 

Person  Ljring  on  Track — Absence  of  Headlight  as  Proximate 
Cause.— In  Loyd  v.  Albemarle  &  R.  R.  Co..  118  N.  Car.  1010,  24  S. 
E.  805.  it  is  held,  that  where  a  locomotive  is  run  at  night  with  the 
tender  in  front  and  no  headlight,  and  a  person  lying  on  the  track  is 
injured,  if  the  jury  find  that  a  headlight  would  have  enabled  the  en- 
gineer to  see  the  person  on  the  track  in  time  to  have  avoided  an  in- 
jury, then  the  failure  to  provide  a  headlight  and  have  it  at  the  front 
was  a  continuing  negligent  omission  of  a  duty,  the  performance  of 
which  would  have  afforded  the  last  clear  chance  to  prevent  the  in- 
jury, and  become  its  proximate  cause. 

Deaf  Man  Struck  by  Train— Absence  of  Headlight— Habitual  Use 
of  Track  by  Pedestrians. — In  an  action  to  recover  for  the  death  of 
plaintiff's  intestate  by  being  struck  by  defendants'  cars,  where  the 
evidence  showed  that  he  was  hard  of  hearing,  and  was  walking  on 
a  part  of  the  track  where  pedestrians  were  accustomed  to  walk  when 
he  was  struck  by  a  freight  train  running  at  night  without  headlight, 
it  was  held,  that  the  question  whether  or  not  deceased  was  a  tres- 
passer should  have  been  submitted  to  the  jury,  and  that  nonsuit  was 
improper.  So  held  in  McKeown  r.  South  Carolina  &  Georgia  Ex. 
R.  Co.  (S.  Car.),  13  R.  R.  R.  71,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  71,  47 
S.  E.  713. 

Pedestrians  Not  Required  to  Lookout  for  Unlighted  Cars. — A  per- 
son walking  at  night  on  a  railway  track,  at  a  place  customarily  used 
by  the  public  as  a  footpath,  is  not  required  to  be  on  the  lookout  for 
cars  having  no  light  or  other  proper  signal  to  warn  him  of  their  ap- 
oroach.  So  held  in  Stanley  v.  Durham  &  N.  R.  Co.,  120  N.  Car.  514, 
9  Am.  &  Eng.  R.  Cas..  N.  S.,  208,  27  S.  E.  27. 

Brakes — Voluntary  Deprivation  of  Means  Protecting  Trespassers. 
—In  Conley's  AdmV  v.  Cincinnati,  etc.,  Ry.  Co.,  89  Ky.  402,  12  S.  \V. 
764,  41  Am.  &  Eng.  R.  Cas.  537,  it  is  said  in  the  opinion:  "This 
obligation  (duty  after  discovery  of  trespasser)  presupposes  it  to  be 
the  duty  of  the  owners  of  the  train  to  have  it  always  properly  and 
efficiently  equipped  and  controlled;  and,  while  it  is  ordinarily  not 
their  dutv  to  look  out  for  trespassers,  yet  they  have  no  right  to  vol- 
untarily deprive  themselves  of  the  means  and  power  of  protecting  them 
if  discovered  in  time.  If  the  train  with  steam  up  and  under  headway 
should  be  abondoncd  and  permitted  to  run  by  itself,  no  one  would 
doubt  the  owner's  liability  for  any  iniury  done  to  a  trespasser  on  the 
track  while   thus   running.     Why  so?     Because  those  whose  duty  it 
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was  to  have  the  train  in  charge  had  abandoned  it  to  the  destruction 
of  human  life,  and  had  deprived  themselves  of  the  power  of  pre- 
venting it." 

5.  SPEED  OF  TRAINS. 

a.  General  Rule. 

In  the  absence  of  special  circumstances  requiring  trainmen  to  an- 
ticipate the  presence  of  persons  on  the  track  at  certain  points,  there 
is  no  duty  to  regulate  the  speed  of  trains  in  order  to  avoid  collisions 
with  trespassers  upon  the  track  before  their  presence  is  discovered 
by  the  trainmen. 

United  States.— Cleveland,  etc.,  Ry.  Co.  v.  Tartt,  12  C.  C.  A.  618, 
18  Am.  &  Eng.  R.  Cas.,  N.  S.,  226.  64  Fed.  Rep.  823;  Farque  v.  Louis- 
ville &  N.  R.  Co.  (C.  C.  A.),  42  Fed.  Rep.  441. 

Connecticut. — Nolan  v.  New  York,  etc.,  R.  Co.,  53  Conn.  461,  4 
Atl.  106,  25  Am.  &  Eng.  R.  Cas.  342. 

Georgia. — Atlanta  &  Charlotte  Air-Line  Ry.  Co.  v.  Gravitt,  93  Ga. 
369,  20  S.  E.  550;  Central  of  Georgia  Ry.  Co.  v.  Williams  Buggy  Co., 
121  Ga.  293,  49  S.  E.  939. 

Illinois.— Illinois  Cent.  R.  Co.  v.  Eicher,  9  R.  R.  R.  226,  32  Am.  & 
Eng.  R.  Cas.,  N.  S.,  226,  67  N.  E.  376,  202  111.  556;  Illmois  C'^nl.  R. 
Co.  V,  Hetherington,  83  111.  510;  Jelinski  v.  Belt  Ry.  Co.,  86  111.  App. 
535;  Smith  v.  Chicago,  etc.,  R.  Co.,  99  111.  App.  296. 

Indiana. — Dull  v.  Cleveland,  etc.,  R.  Co.,  21  Ind.  App.  571,  yi  N.  E. 
1013;  Palmer  v.  Chicago,  etc.,  R.  Co.,  112  Ind.  250,  14  N.  E.  70,  31 
Am.  &  Eng.  R.  Cas.  364. 

Iowa. — Clemans  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  16  R.  R.  R.  413, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  413,  104  N.  W.  431. 

Kentucky.— Gregorv  v.  Louisville  &  N.  R.  Co.  (Ky.),  12  R.  R.  R. 
293,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  293,  79  S.  W.  238;  Louisville  &  N. 
R.  Co.  V.  Howard's  Adm'r,  82  Ky.  212,  19  Am.  &  Eng.  R.  Cas.  98; 
Louisville  &  N.  R.  Co.  v.  Redmon's  Adm'x  (Ky.),  18  R.  R.  R.  737, 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  737,  91  S.  W.  722;  Shackelford  v.  Louis- 
ville &  N.  R.  Co.,  84  Kv.  43,  28  Am.  &  Eng.  R.  Cas.  591;  Ward's 
Adm'r  v.  Illinois  Cent.  R.  Co.   (Ky.),  18  Am.  &  Eng.  R.   Cas.,  N. 
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Minnesota.— Studley  v.  St.  Paul  &  Duluth  R.  Co.,  48  Minn.  249,  51 
N.  W.  115. 

Virginia. — Hortenstine  v.  Virginia-Carolina  Ry.  Co.  (Va.),  12  R. 
R.  R.  616,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  616,  47  S.  E.  996. 

Relatively  to  persons  on  the  track  where  there  is  no  public  crossinij 
and  where  the  company  is  not  bound  to  anticipate  their  presence, 
it  is  not  negligence  for  the  company  to  run  its  trains  at  a  speed  of 
fifty  or  sixty  miles  an  hour.  Central  of  Georgia  Ry.  Co.  v.  Williams 
Buirgy  Co.,  121  Ga.  293,  48  S.  E.  939. 

The  speed  of  a  railroad  train  in  the  country  is  not  a  matter  that 
can  be  negligence  as  to  trespassers  on  the  track,  whose  presence  is 
unknown.  So  held  in  Gregory  v.  Louisville  &  N.  R.  Co.  (Kv.),  12 
R.  R.  R.  293,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  293,  79  S.  W.  238. 

Speed  or  Schedule  Time. — A  railroad  company  owes  to  ::  tres- 
passer upon  its  track  no  duty  in  regard  to  the-  rate  of  speed  or 
schedule  time  upon  which  it  shall  run  trains.  So  held  in  Hortenstine 
V.  Virginia-Carolina  Rv.  Co.  (Va.),  12  R.  R.  R.  616,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  616,  47  S.  E.  996. 

Violation  of  Speed  Ordinance. — Violation  of  a  speed  ordinance  i? 
not  negligence  with  resoect  to  a  trespasser.  So  held  in  Louisville  ^ 
N.  R.  Co.  V.  Redmon's  Adm'x  (Ky.),  18  R.  R.  R.  737,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  737,  91  S.  W.  722-. 

A  citv  railroad  speed  ordinance  is  inapplicable  in  favor  of  a  tres- 
passer injured  bv  being  struck  by  a  train  within  city  limits.  So  held 
in  Clemans  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  16  R.  R.  R.  413,  39  Am. 

6  Eng.  R.  Cas.,  N.  S.,  41.3,  104  N.  W.  431. 

Child  Killed  Where   Streets   Not   Opened— Fenced   Track— Speed 
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Ordinance  Not  Applicable.— In  Burg  v.  Chicago,  etc.,  Ry.  Co.,  90  Iowa 
106,  57  N.  W.  680,  it  appeared  that  a  train  running  at  a  speed  greater 
than  allowed  by  the  city  ordinance  killed  a  child  at  a  point  which 
was  not  within  the  city  when  the  ordinance  was  passed;  that  on  both 
sides  of  which  point,  for  a  long  distance,  no  platted  streets  were  open 
across  the  track;  and  that  the  right  of  way  was  fenced  on  both  sides. 
It  was  held,  that,  as  to  the  place  of  the  killing,  the  ordinance  was  un* 
reasonable  and  void. 

Boy  Injured  on  Fenced  Track  Outside  of  Street — Excesaive  Speed 
and  Failure  to  Ring  Bell  While  Running  over  Street — A  boy  of  ten 
years  of  age  was  injured  by  defendant's  train  while  running  on  the 
track  at  a  point  outside  of  the  street,  and  where  defendant's  fences 
and  cattle  guards  were  perpetual  warnings  against  the  use  of  the 
track  by  pedestrians.  The  only  evidence  of  gross  negligence,  or  of 
recklessly  running  the  engine  over  the  street  without  warning,  as  the 
complaint  charged,  was  the  train's  excessive  rate  of  speed  and  the 
failure  to  ring  the  bell;  and  there  was  no  evidence  that  the  boy  was 
seen  on  the  track  before  the  accident  by  the  engineer  or  fireman.  It 
was  held,  that  a  nonsuit  was  properly  granted.  Schug  v.  Chicago, 
etc.,  Ry.  Co.  (Wis.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  705. 

Speed  Prohibited  by  Ordinance— Willfulness  or  Wantonness. — The 
fact  that  a  train  was  running  within  a  city  at  a  rate  of  speed  pro- 
hibited by  an  ordinance,  is  not  sufficient  reason  for  holding  that  in- 
jury to  a  trespasser  upon  the  track,  who  was  struck  by  the  train, 
was  willful  or  wanton,  so  as  to  render  the  railroad  liable.  So  held 
in  Blanchard  v.  Lake  Shore,  etc.,  Ry.  Co.,  126  111.  416,  18  N.  E.  779. 

Speed  Prohibited  by  Ordinance — Contributory  Negligence. — Where 
a  person  walking  along  the  track  of  a  railroad  in  a  city,  without 
right,  is  struck  by  a  train  coming  in,  and  killed  at  a  place  not  a 
public  crossing,  and  it  appears  that  such  person  used  no  precaution 
to  guard  against  danger,  although  he  knew  he  was  in  a  place  of  dan- 
ger, not  even  looking  back  to  see  if  a  train  was  approaching,  no  re- 
covery can  be  had,  notwithstanding  the  company  may  have  been 
guilty  of  negligence  in  running  the  train  at  a  speed  greatly  in  excess 
of  that  fixed  by  ordinance.  So  held  in  Illinois  Cent.  R.  Co.  v.  Heth- 
erington,  83  111.  510. 

Unlawful  Speed — Person  Seen  Too  Late  to  Stop  Train. — In  Dull 
V.  Cleveland,  etc.,  Ry.  Co.,  21  Ind.  App.  571,  52  N.  E.  1013,  it  ap- 
peared that  the  train  was  being  run  at  an  unlawful  speed  when  the 
engineer  discovered  a  person  upon  the  track,  so  near  that  it  was  im- 
possible to  stop  the  train  before  reaching  him;  and  that  the  engineer 
sounded  the  danger  signals,  but  made  no  attempt  to  slow  up  or  stop 
the  train,  which  killed  the  trespasser.  It  was  held,  that  the  railroad 
company  was  not  liable. 

Child  Pound  Injured  Near  Track  within  City  Limits — Speed  Pro- 
hibited by  Ordinance— Signals — No  Proof  as  to  Circumstances. — In 
Cumberland  &  P.  R.  Co.  v.  State.  73  Md.  74,  20  Atl.  785,  it  appeared 
that  a  boy  seven  years  old  was  found  lying  severally  injured  by  the 
side  of  defendant's  track  within  the  limits  of  a  city,  shortly  after  a 
train  had  passed  the  spot.  The  circumstances  indicated  that  he  had 
been  run  over  by  the  train,  but  there  were  no  eyewitnesses  to  the 
fact.  In  an  action  against  the  railroad  for  his  death,  no  evidence 
was  produced  to  show  how  the  accident  occurred,  but  there  was 
evidence  tending  to  show  that  the  train  passed  the  place  of  the  ac- 
cident at  a  greater  speed  than  was  allowed  by  an  ordinance  of  the 
city,  and  without  sounding  the  whistle  or  ringing  the  bell,  as  re- 
quired by  the  rules  of  the  company.  It  was  held,  that,  conceding 
there  was  negligence  in  violating  the  city  ordinance  and  such  rules 
of  the  company,  defendant  could  not  be  held  liable,  in  absence  of 
proof  connecting  the  injury  with  such  negligence,  and  showing  that 
the  injury  was  the  direct  consequences  of  it.  In  this  case  it  is  said 
in  the  opinion:  "The  plaintiffs  own  proof  shows  that  the  boy  had  no 
occasion  to  ro  on  the  track  of  the  appellant  in  executing  the  errand 
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upon  which   his   mother  sent  him.     There   was   no   crossing  at    the 
point  of  the  accident.     He  was,  therefore,  a  trespasser,  and  wroni?:- 
fully  on  appellant's  roadway.     It  would  seem,  therefore,  as  said    in 
R.   R.   Co.  V.  State,  use  of  Allison,   62  Md.  488,   it  is   necessary    to 
show  some  negligence,  amounting  to  the  omission  of  a  general    and 
imperative  duty  toward  him  to  subject  the  defendant  to  liability    in 
the  action  brought.     If  the  boy  had  been  shown  to  have  been  on  the 
erack,  and  the  defendant  had  negligently  omitted  to  warn  him  of  his 
danger,  and  was,  while  he  was  so  on  the  track,  violating  an  ordinance 
of  the  city  in  the  speed  of  its  cars,  or  violating  rules  of  the  company, 
then   the   injury    might   have   been    referred   to   this   negligence,    but 
there  is  no  proof  that  he  was  on  the  track,  and  that  the  defendant's 
operatives  ought  to  have  seen  him." 

Assumption  That  Prescribed  Speed  Will  Not  Be  Exceeded. — In 
Studley  v.  St.  Paul  &  Duluth  R.  Co.,  48  Minn.  249,  51  N.  W.  115,  it 
is  said  in  the  opinion:  "The  extremely  hazardous  act  of  walkinjj: 
upon  a  railway  track  cannot  be  justified  or  excused  by  saying  that 
he  who  goes  into  such  a  dangerous  place  has  a  right  to  assume  that 
an  approaching  train  will  be  run  at  a  prescribed  rate  of  speed,  and 
therefore  that  he  supposed  a  point  of  safety  could  be  reached  before 
it  came  along." 

b.  Authorities  Opposing  Rule,  or  Limiting  Its  Application. 

Accident  in  Railroad  Yard — ^Application  of  Crossing  Ordinance.— 

A  city  ordinance  prohibited  the  running  of  trains,  within  the  limits 
of  a  city  and  at  a  place  where  persons  were  in  the  habit  of  crossing" 
defendant's  tracks,  at  a  greater  rate  of  speed  than  six  miles  an  hour. 
It  was  held,  that  the  fact  that  deceased  was  not  crossing  the  tracks 
when  struck  by  train,  at  a  place  where  people  were  in  the  habit  of 
crossing  the  tracks,  but  was  walking,  as  a  trespasser,  in  the  railroad 
yards  where  there  were  two  sidetracks,  one  on  each  side  of  the  track 
on  which  the  train  which  killed  him  was  moving,  did  not  relieve  the 
company  of  the  duty  of  the  observance  of  the  ordinance  nor  exempt 
it  from  the  penalty  for  its  violation;  but  that  it  was  neces- 
sary for  plaintiff,  in  order  to  recover,  to  show  that  his  injury'  was 
caused  by  the  violation  of  the  ordinance.  Jackson  v.  Kansas  City, 
etc.,  R.  Co..  157  Mo.  621,  68  S.  W.  32. 

Recklessness — Speed  Prohibited  by  Ordinance — Engineer's  Knowl- 
edge to  Cross  Track  between  Streets — ^Presumption  of  Willfulness. — 
If  an  engineer,  knowing  that  persons  are  accustomed  to  cross  the 
tracks  between  the  streets  of  a  city,  drives  his  engines  forward  reck- 
lessly, or  with  indifference  as  to  whether  such  persons  are  injured 
or  not,  and  at  a  rate  of  speed  in  excess  of  that  permitted  by  ordi- 
nance, an  injury  thereby  inflicted  upon  one  of  such  persons,  even 
though  he  be  a  trespasser,  will  be  regarded  as  the  result  of  "such 
gross  want  of  care  and  disregard  for  the  rights  of  others  as  to  justify 
the  presumption  of  willfulness  or  wantonness."  So  held  in  Lake 
Shore,  etc.,  Ry.  Co.  v.  Bodemer,  139  111.  596,  29  N.  E.  692,  54  Am.  & 
Eng.  R.  Cas.  602. 

Custom  to  Use  Track  as  Footway — Speed  in  Violation  of  Ordi- 
nance.— Where  a  portion  of  a  railroad  track  was  commonly  used  as 
a  footway  to  the  knowledge  of  the  company,  a  person  so  using  it  is 
rightfully  upon  the  track,  and  entitled  to  the  same  benefit  from  an 
ordinance  prohibiting  the  rapid  running  of  trains  as  a  person  at  a 
crossing.  So  held  in  Gulf,  etc.,  Ry.  Co.  v.  Matthews  (Tex.  Civ.  App.), 
1  R.  R.  R.  580,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  580,  66  S.  W.  588. 

Entering  Suburbs — Dangerous  Speed. — In  Pennsylvania  R.  Co.  v. 
Lewis,  79  Pa.  St.  33,  it  is  held,  that  it  is  not  common  prudence  or  ordi- 
nary care  for  trains  to  enter  the  outskirts  of  a  city  at  a  dangerous 
rate  of  speed,  although  people  have  no  right  to  go  on  the  track  in 

Speed  Statute  May  Be  Invoked—Proximate  Cause.— The  Missis- 
sippi statute  making  railroads  liable  for  damages  inflicted  by  trains 
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ruaning:  over  six  miles  per  hour  within  corporate  limits  may  be  in- 
voked by  a  trespasser  upon  railroad  tracks,  but  such  speed  must  be 
the  proximate  cause  of  his  injury  to  entitle  him  to  recover.  So  held 
in  Alabama  &  V.  Ry.  Co.  v.  Carter,  77  Miss.  511,  27  So.  993. 

Struck  by  Train  Approaching  Crossing — Speed  and  Absence  of 
Signals^Erroneous  Instruction. — As  failure  to  check  and  keep  check- 
ing the  train  in  approachinfiT  ^  public  crossing^  is  evidence  of  negli- 
gence for  the  consideration  of  the  jury,  although  the  person  injured 
was  not  upon  the  crossing,  but  a  few  yards  from  it,  in  the  direction 
of  the  approaching  train,  and  using  the  track  as  a  footway;  and  it 
would  not  be  appropriate  in  such  a  case  to  instruct  the  jury,  without 
proper  explanation  and  qualification,  that  "the  requirements  of  blow- 
ing the  whistle,  ringing  the  bell,  and  checking  the  speed  are  not  for 
the  protection  of  persons  using  the  track  as  a  thoroughfare  in  its 
length  and  not  in  crossing  it."  So  held  in  Georgia  R.  &  B.  Co.  v. 
Daniel,  89  Ga.  463,  15  S.  E.  538;  Central  R.  &  B.  Co.  v.  Raiford,  82 
Ga.  400,  9  S.  E.  169.  37  Am.  &  Eng.  R.  Cas.,  169. 

6.  SIGNALS. 
a.  General  Rule. 

It  is  generally  held,  that  failure  to  give  signals  required  by  statutes, 
ordinances,  or  custom,  will  not  render  the  railroad  company  liable 
for  running  a  train  against  a  trespasser  whose  presence  was  not  dis- 
covered in  time  to  give  him  special  warning  of  the  train's  approach. 

United  States,— Brennam  v.  Delaware,  L.  &  W.  R.  Co.,  27  C.  C.  A. 
418.  55  U.  S.  App.  51. 

Alabama-— Mizzell  v.  Southern  Ry.  Co.  (Ala.),  1  'R.  R.  R.  614,  24 
Am.  &  Enjf.  R.  Cas.,  N.  S.,  514,  31  So.  86. 

California. — Toomey  v.  Southern  Pac.  R.  Co.,  86  Cal.  374,  24  Pac. 
1074. 

Georgia. — Atlanta  &  Charlotte  Air-Line  Ry.  Co.  v.  Gravitt,  93  Ga. 
369,  20  S.  E.  550;  East  Tenn.  Va.  &  Ga.  Ry.  Co.  v.  Smith,  94  Ga.  580, 
20  S.  E.  127;  Savannah,  F.  &  W.  Ry.  Co.  v.  Chaney,  101  Ga.  420,  28 
S.  E.  1001. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Oberhoefer,  76  111.  App.  672; 
Illinois  Cent.  R.  Co.  v.  O'Connor,  189  111.  559,  20  Am.  &  Eng.  R.  Cas., 
N.  S..  816,  59  N.  E.  1098;  Maney  v.  Chicajjro,  etc.,  R.  Co..  49  111.  App. 
105;  Roden  v.  Chicago,  etc.,  Ry.  Co.,  133  111.  72,  24  N.  E.  425. 

Indiana. — Baltimore,  etc..  Ry.  Co.  v.  Bradford,  20  Ind.  App.  348, 
49  N.  E-  388;  Cannon  v.  Cleveland,  etc.,  Ry.  Co.  (Ind.),  1  R.  R.  R. 
53,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  53,  62  N.  E.  8;  Ivens  v.  Cincinnati, 
etc.,  Ry.  Co.,  103  Ind.  27,  2  N.  E.  134,  23  Am.  &  Eng.  R.  Cas.,  258. 

Kentucky. — Davis  Adm'r  v.  Chesapeake  &  O.  Ry.  Co..  25  Ky.  L. 
Rep.  342.  75  S.  W.  275;  Louisville  &  N.  R.  Co.  v.  Redmon's  Adm'x 
(Ky.\  18  R.  R.  R.  737.  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  737,  91  S.  W. 
722:  Louisville  &  N.  R.  Co.  v.  Vittitoe  (Ky.),  8  Am.  &  Eng.  R.  Cas., 
N.  S.,  666;  Shackelford  v.  Louisville  &  N.  R.  Co.,  84  Ky.  43,  4  Am. 
St.  Rep.  189,  28  Am.  &  Eng.  R.   Cas.  591. 

New  Hampshire.— Batchelder  v.  Boston  &  M.  R.  R.  (N.  H.).  11 
R.  R.  R.  545.  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  545,  57  Atl.  926. 

New  York.— Collis  v.  New  York,  etc.,  R.  Co.,  71  Hun  (N.  Y.),  504; 
Harty  v.  Central  R.  Co.,  42  N.  Y.  468. 

North  Carolina. — McArver  r.  Southern  Ry.  Co.  (N.  Car.),  23  Am. 
&  Eng.  R.  Cas.,  N.  S.,  772,  40  S.  E.  94. 

Ohio. — Cleveland,  etc.,  Ry.  Co.  v.  Workman  (Ohio),  4  R.  R.  R. 
551,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  551.  64  N.  E.  582;  Railroad  Co.  v. 
Depew,  40  Ohio  St.   121. 

Pennsylvania. — Brague  v.  Northern  Cent.  Ry.  Co.  (Pa.),  15  Am.  & 
Eng.  R.  Cas.,  N.  S.,  594. 

Rhode  Island.— O'Donnell  v.  Providence  &  W.  R.  Co.,  6  R.  I.  211. 

South  Carolina.— Hale  v.  Columbia,  etc.,  R.  Co.,  34  S.  Car.  292,  13 
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S.  E.  537;  Neely  v.  Charlotte,  etc.,  R.  Co.,  33  S.  Car.  136,  11  S.  E.  636, 

Tennessee— Moran  v.  Nashville,  etc.,  R.  Co.,  61  Tcnn.  379. 

Virginia.— Hortenstine  v.  Virginia-Carolina  Ry.  Co.  (Va.),  12  R.  R. 
R.  616,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  616,  47  S.  E.  996. 

West  Virginia.— Huff  v,  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  17 
Am.^  &  Eng.  R.  Cas.,  N.  S.,  762. 

Virginia  Statute. — The  Virginia  statute  requiring  a  railroad  com- 
pany to  sound  the  whistle  of  its  engine  before  reaching  a  crossing 
was  not  made  for  trespassers,  and  it  owes  no  such  duty  to  them.  So 
held  in  Hortenstine  v,  Virginia-Carolina  Ry.  Co.  (Va.),  12  R.  R.  R. 
616,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  616,  47  S.  E.  996. 

Signals  and  Checking  Speed— Accidents  Not  at  Crossings. — Statu- 
tory requirements  as  to  giving  crossing  signals  and  checking  the 
speed  of  the  train  raise  no  duty  as  between  the  railroad  and  strangers 
who  may  be  upon  the  track  elsewhere  than  at  a  public  crossing.  So. 
held  in  Atlanta  &  Charlotte  Air-Line  Ry.  Co.  v.  Gravitt,  93  Ga.  369, 
20  S.  E.  550. 

Where  Trespass  Would  Have  Been  Waived. — A  statutory  pro- 
vision requiring  the  engine  bell  to  be  rung  or  whistle  blown  on  ap- 
proaching a  crossing  is  not  for  the  benefit  of  trespassers  at  other 
points;  and  they  cannot  complain  of  the  omission  to  comply  with 
the  statute,  even  though  they  would  have  heard  the  signals,  had  they 
been  given,  and  been  warned  thereby.  So  held  in  Toomey  v. 
Southern  Pac.  R.  Co.,  86  Cal.  374,  24  Pa.  1074. 

Trestle  between  Blow-Posts  and  Crossing — Signals — Checking 
Speed. — In  Atlanta  &  Charlotte  Air-Line  Ry.  Co.  v.  Gravitt,  93  Ga. 
369,  20  S.  E.  550j  it  is  held,  that  relatively  to  a  person  who,  without 
license  from  the  railroad,  is  walking  upon  its  track  on  a  trestle, 
though  the  trestle  be  between  a  blow-post  and  a  public  crossing,  the 
omission  of  the  engineer  to  comply  with  the  statutory  requirements 
as  to  giving  signals  and  checking  the  speed  of  the  train,  is  not  neg- 
ligence. 

Death  of  Trespassing  Child — No  Crossing  Signals. — An  action  can- 
not be  maintained  against  a  railroad  company,  based  upon  failure  to- 
give  the  statutory  crossing  signals,  for  the  death  of  a  child  which  had 
wandered  upon  the  track  and  was  killed  by  a  train,  where  the  child  was 
a  trespasser.  So  held  in  Baltimore,  etc.,  Ry.  Co.  v,  Bradford,  20  Ind. 
App.  348,  49  N.  E.  388. 

Ordinance — Lights — Signals — Knowledge  of  Custom  to  Cross — 
Wantonness  or  WiUfulness. — Chicago  City  Ordinances,  art.  61,  J 
2459,  requires  railroad  trains  running  at  night  to  display  a  conspicu- 
ous light,  and.  another  ordinance  requires  a  bell  to  be  continuously 
sounded.  Plaintiff  was  crossing  the  right  of  way  of  defendant  rail- 
road at  a  point  commonly  used  as  a  crossing  to  the  knowledge  of 
the  company's  employees,  and  was  struck  by  a  moving  train.  It  was 
held,  that  the  company's  failure  to  observe  such  ordinances  was  not 
such  wanton  or  willful  negligence  as  would  enable  plaintiff,  as  a 
trespasser,  to  recover.  Illinois  Cent.  R.  Co.  v,  O'Connor,  20  Am.  & 
Eng.  R.  Cas.,  N.  S..  816,  59  N.  E.  1098,  189  111.  559. 

Train  Passing  through  City — Signals — Violation  of  Statutory  Duty 
— Insufficiency  of  Complaint. — A  count  of  the  complaint,  which 
shows  that  plaintiff's  intestate  was  a  mere  trespasser  on  the  railroad 
track  at  the  time  he  was  killed  by  a  train,  must  allege  more  than  mere 
failure  to  perform  the  statutory  duty  imposed  on  the  engineer  of  a 
train  passing  through  a  city  or  town,  to  blow  the  whistle  or  ring  the 
bell  at  short  intervals.  So  held  in  Savannah  &  Western  R.  Co.  v. 
Meadors,  95  Ala.  137,  10  So.  141. 

Injury  to  Trespassing  Employee — Custom  to  Walk  between  Tracks 
to  Roundhouse — Struck  by  Backing  Car — Absence  of  Signals  or 
Other  Warning. — It  was  alleged  in  the  declaration  that  plaintiff  was 
an  employee  of  defendant,  who  labored  in  its  roundhouse;  that  it 
was  customary  for  him  to  walk  between  its  lines  of  track  so  as  to 
reach  the  roundhouse;  that  while  so  walking,  he  was  struck  from 
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behind  by  a  moving  car  which  was  being  propelled  toward  him  by 
an  engine;  that  he  was  not  warned  of  the  approach  of  the  car  by  the 
ringinjf  of  the  bell  or  the  blowing  of  the  whistle  of  the  locomotive, 
nor  by  call  of  the  engineer  or  fireman;  and  that  the  company  was 
negligent  in  failing  to  give  such  warnings.  It  was  held,  that,  as  the 
declaration  did  not  show  that  he  had  a  right  to  be  at  the  place  where 
he  was  then  injured,  it  was  proper  to  consider  him  a  trespasser,  and 
that,  therefore,  the  declaration  did  not  set  forth  a  cause  of  action. 
Savannah,  F.  St  W.  Ry.  Co.  v,  Chancjr,  101  Ga.  420,  28  &  E.  1001. 

Mere  Pathway  Crossing  beyond  City — Signals  Not  Required. — 
Those  in  charge  of  a  train  are  not  required  to  give  a  signal  of  the 
train's  approach  to  a  mere  pathway  crossing  outside  of  a  city,  or  to 
do  anything  more  than  exercise  proper  care,  after  discovering  the 
peril  of  one  who  was  asleep  on  the  track  at  a  late  hour  at  night,  to 
avoid  injuring  him.  So  held  in  Lyon's  Adm'r  v.  Illinois  Cent.  R.  Co. 
(Ky.),  59  S.  W.  507. 

b.  Aatfaorities  Opposing  Role,  or  Limiting  Its  Application. 

Accident  between  Blow-Posts  and  Crossing — Fact  for  Jury. — Fail- 
ure to  give  statutory  crossing  signals,  while  in  the  abstract  negligence 
per  se,  may  not  be  negligence  at  all,  relatively  to  a  person  struck  by 
the  train  between  the  blow-posts  and  the  crossing.  It  may  be  no 
more  than  a  fact  to  which  the  jury  could  look  in  ascertaining  whether 
the  railroad  w^as  negligent  relatively  to  him  or  not.  So  held  in  Cen- 
tral Railroad,  etc.,  Co.  v.  Golden,  93  Ga.  510,  21  S.  E.  68. 

Crossings  in  Town — Failure  to  Give  Warning — Negligence  of 
Highest  Degree. — In  East  Tennessee  Coal  Co.  v.  Harshaw,  16  Ky. 
L  Rep.  526,  29  S.  W.  289,  it  is  said  in  the  opinion:  "The  failure  of 
those  in  charge  of  a  railroad  train  passing  through  a  city  or  town, 
on  approaching  a  crossing  of  a  street  or  public  road,  to  give  warning, 
has  been  held,  by  this  court,  negligence  of  the  greatest  degree,  and 
will  render  the  company  owning  it  liable  for  injury  caused  by  such 
failure,  even  to  a  trespasser." 

Accident  beyond  Crossinp; — ^Absence  of  Blow-Posts  and  Signals — 
Speed— Circumstance  Showmg  Negligence. — ^Where  a  person  injured 
by  a  train  while  walking  on  the  track  without  the  permission  of  the  com- 
pany, and  had  passed  beyond  the  crossing  of  a  public  road  about  two 
hundred  yards,  when  he  was  injured  by  a  train  coming  up  behind,  a 
noncompliance  on  the  part  of  the  company  with  law  in  respect  to  the 
erection  of  blow-posts  and  the  blowing  the  whistle,  and  checking 
speed,  so  as  to  keep  the  train  under  control  at  a  public  crossing,  may 
go  to  the  jury  as  a  circumstance  showing  negligence.  So  held  in 
Georgia  Railroad  v.  Williams,  74  Ga.  723. 

Pathway — Implied  Acquiescence — ^Detached  Cars — Lookout — Ques- 
tion for  Jury- — In  Over  v.  Missouri,  K.  &  T.  Ry.  Co.  (Tex.  Civ.  App.)» 
73  Sw  W.  535,  it  is  held,  that  where,  by  custom  or  implied  acquies- 
cence, the  public  have  a  pathway  across  railroad  yards,  it  is  a  question 
for  the  jury  whether  it  is  negligence  to  run  cars  oyer  the  path,  with 
locomotive  detached,  so  that  no  bell  is  rung  or  whistle  sounded,  and 
whether  the  fact  that  men  are  on  the  cars,  keeping  a  lookout,  is  a 
sufficient  precaution. 

Patii  Crossing  Railroad — Permissive  Use  by  Public— "Although  the 
permissive  use  by  the  public  of  a  path  crossing  a  railroad  might  not 
constitute  it  such  a  crossing  as  to  impose  upon  the  company  the  stat- 
utory duty  to  signal  the  approach  of  its  trains,  yet  the  failure  to  do 
so  might,  according  to  the  facts,  constitute  negligence.  So  held  in 
Houston  &  T.  C.  Ry.  Co.  v.  Boozer,  70  Tex.  530,  8  S.  W.  119,  34  Am. 
&  Eng.  R.  Cas.   63. 

Regular  Stopping  Places — Noncompliance  with  Statute — Negli- 
gence Per  Se. — Failure  to  comply  with  the  provisions  of  Ala.  Code,  § 
1144,  requiring  the  whistle  to  be  sounded  or  the  bell  rung  at  regular 
stopping  places,  is  negligence  per  se,  entitling  a  person  injured,  even 
if  a  trespasser,  to  damages,  if  he  was  not  guilty  of  contributory  neg- 
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ligence.    So  held  in  Ensley  Ry.  Co.  v.  Chewning,  93  Ala.  24,  9  So.  458. 

Child  Killed  about  a  Mile  from  Crossing — Custom  of  Mother   to 

Lookout  for  Children  after  Hearing  Statutory  Signals — Evidence. — 

The  complaint  alleged  gross  negligence  and  recklessness  in  running: 
the  train  at  the  time  of  the  accident,  and  the  answer  set  up  the   de- 
fense of  contributory  negligence  on  the  part  of  the  child's  parents  in 
allowing  her   to  stray  upon   the   track;  and  the   complaint  also    al- 
leged that  the  highway  crossed  the  track  about  a  mile  from  the  place  of. 
the  accident,  and  that  when  the  statutory  signals  were  given  when  a 
train  was  approaching  such  crossing,  the  mother  of  the  trespassing^ 
child  was  accustomed  to  look  out  upon  the  track  to  see  if  any  of  her 
children  were  in  danger  from  the  train.     It  was  held,  that  evidence 
to  show  that  the  statutory  signals  for  such  crossing  were  not  given 
by  the  train  killing  the  girl,  an  infant  about  sixteen  months  old,   was 
admissible.    Mason  v.  Southern  Ry.  Co.  (S.  Car.),  19  Am.  &  EnR.   R. 
Cas.,  N.  S.,  83. 

7.  LOOKOUTS. 

a.  General  Rule. 

Under  the  general  rule,  the  company  is  not  required  to  maintain  a 
lookout  on  a  train  for  the  special  benefit  of  persons  who  may  be  tres- 
passing on  its  tracks  or  right  of  way,  in  the  absence  of  peculiar  cir- 
cumstances demanding  such  care. 

United  States.— Fargue  v,  Louisville  &  N.  R.  Co.  (C.  C.  A.),  42 
Fed.  Rep.  441;  New  York,  etc.,  R.  Co.  v.  Kelley  (C.  C.  A.),  13  Am. 
&  Eng.  R.  Cas.,  N.  S.,  816;  St.  Louis  &  S.  F.  Ry.  Co.  v.  Bennett  (C. 
C.  A.),  69  Fed.  Rep.  525,  16  C.  C.  A.  300;  Sheehan  v.  St.  Paul  &  D. 
Ry.  Co.  (C.  C.  A.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  128;  Woodruff  v. 
Northern  Pac.  R.  Co.  (C.  C.  A.),  47  Fed.  Rep.  689. 

Alabama. — Alabama  G.  So.  R.  Co.  v.  Moorer,  116  Ala.  642,  9  Am. 
&  Eng.  R.  Cas.,  N.  S.,  742,  22  So.  900;  Bentley  v.  Georgia  Pac.  Ry.  Co.. 
86  Ala.  484,  6  So.  37;  Carrington  v.  Louisville  &  N.  R.  Co.,  88  Ala.  472. 
6  So.  910;  Central  R.  &  B.  Co.  v.  Vaughan,  93  Ala.  209,  9  So.  468;  Col- 
umbus &  W.  Ry.  Co.  V.  Wood,  86  Ala.  164,  5  So.  463;  Georgia  Pac.  R. 
Co.  V.  Blanton,  84  Ala.  154,  4  So.  621;  Glass  v,  Memphis  &  Charleston 
R.  Co.,  94  Ala.  581,  10  So.  215;  Georgia  Pac.  Ry.  Co.  v.  Ross,  100  Ala. 
490;  Louisville  &  N.  R.  Co.  v.  Black,  89  Ala.  313,  8  So.  246,  45  Am. 
&  Eng.  R.  Cas.  38;  Memphis  &  Charleston  R.  Co.  v.  Womack,  84  Ala. 
149,  4  So.  618,  37  Am.  &  Eng.  R.  Cas.  308;  Southern  Ry.  Co.  v.  Bush, 
122  Ala.  470,  26  So.  168;  Verner  v.  Alabama  G.  S.  R.  Co.,  103  Ala.  574, 
15  So.  874. 

Arkansas. — Barry  v.  Kansas  City,  etc.,  Ry.  Co.  (Ark.),  18  R.  R.  R. 
735,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  735,  91  S.  W.  748;  Brown  v.  St. 
Louis,  etc.,  Ry.,  52  Ark.  120,  12  S.  W.  203;  St.  Louis,  etc.,  Ry.  r. 
Monday,  49  Ark.  257,  4  S.  W.  782. 

California. — Benson  v.  Central  Pac.  R.  Co.,  98  Cal.  45,  32  Pac.  809, 
33  Pac.  206,  54  Am.  &  Eng.  R.  Cas.  126;  Williams  v.  Southern  Pac. 
Co.,  72  Cal.  120,  13  Pac.  219,  28  Am.  &  Eng.  R.  Cas.  578. 

Connecticut. — Nolan  v.  New  York,  etc.,  R.  Co.,  53  Conn.  461,  4  Atl. 
106,  25  Am.  &  Eng.  R.  Cas.  342. 

Illinois. — Chicago,  etc.,  Ry.  Co.  v.  Urbaniac,  106  111.  App.  325; 
Cleveland,  etc.,  Ry.  Co.  v.  Largent,  108  111.  App.  650;  Illinois  Cent. 
R.  Co.  V.  Frelka,  9  111.  App.  605;  Illinois  Cent.  R.  Co.  v,  Godfrey,  71  111. 
500;  Pierce  v.  Walters  (111.).  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  672;  James 
V.  Illinois  Cent.  R.  Co.,  195  111.  327,  63  N.  E.  153;  Northwestern  El. 
R.  Co.  V.  O'Malley.  107  111.  App.  599;  Smith  v.  Chicago,  etc.,  R.  Co., 
99  111.  App.  296;  Wabash  R.  Co.  v.  Jones,  163  111.  167,  45  N.  E.  50. 

Indiana. — Cannon  v.  Cleveland,  etc.,  Ry.  Co.  (Ind.),  1  R.  R.  R.  53, 
24  Am.  &  Eng.  R.  Cas.,  N.  S.,  53,  62  N.  E.  8;  Dull  v.  Cleveland,  etc.. 
R.  Co.,  21   Ind.  App.  571,  52  N.   E.  1013. 

Iowa. — McAllister  v.  Burlington  &  N.  W.  Ry.  Co.,  64  Iowa  395, 
20  N.  W.  488,  19  Am.  &  Enfr.  R.  Cas.  108;  Masser  v.  Chicago,  etc., 
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Ry.  Co.,  68  Iowa  602.  27  N.  W.  776;  Thomas  v.  Chicago,  etc.,  Ry., 
103  Iowa    649,  72  N.  W.  783. 

Kentucky. — Conley's  Adm'r  v.  Cincinnati,  etc.,  Ry.  Co.,  89  Ky.  402, 
12  S.  W.  764,  41  Am.  &  Enj?.  R.  Cas.  537;  Eastern  Ky.  Ry.  Co.  v.  Powell 
CKy.),  33  S.  W.  629;  Embry  v.  Louisville  &  N.  R.  Co.  (Ky.),  36  S. 
W.  1123;  France's  AdmV  v.  Louisville  &  N.  R.  Co.,  15  Ky.  L.  Rep. 
244.  22  S.  W.  851;  Hoskins  v.  Louisville  &  N.  R.  Co.  (Ky.),  30  S.  W. 
643;  Hulsey's  Adm'r  v.  Louisville,   etc.,  Ry.  Co.   (Ky.),  19  R.  R.  R. 
557,  42  Am.  &  En^.  R.  Cas.,  N.  S..  557,  87  S.  W.  302;  Louisville  &  N. 
R.  Co.  V.  Coleman's  Adm'r,  86  Ky.  556,  6  S.  W.  438,  8  S.  W.  875; 
Louisville,  etc.,  R.  Co.  v.  Hathaway's  Ex'x  (Ky.),  18  R.  R.  R.  749,  41 
Am.  &  Eng.  R.  Cas.,  N.   S..  749,  89  S.  W.  724;  Louisville  &  N.  R. 
Co.  V.  Kellem  (Ky.),  21  S.  W.  230;  Louisville  &  N.  R.  Co.  v.  Logs- 
don's  Adm'r  (Ky.),  12  R.R.  R.  637,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
637,  81  S.  W.  657;  Louisville  &  N.  R.  Co.  v.  Popp,  96  Ky.  99,  27  S. 
W.  992;  Louisville  &  N.  R.  Co.  v.  Schuster  (Ky.),7  S.  W.  874,  35  Am. 
&  Eng.  R.  Cas.  407;  Louisville  &  N.  R.  Co.  v,  Vittitoe  (Ky.),  8  Am. 
&  Eng.  R.  Cas.,  N.  S,,  666;  Oatts  v.  Cincinnati,  etc.,  Ry.  Co.  (Ky.), 
22  S.  W.  230;  Vanarsdell's  Adm'r  v.  Louisville  &  N.  R.  Co.  (Ky.),  1 
R.  R.  R.  61,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  61,  65  S.  W.  858;  Wil- 
murth's  Adm'r  v.  Illinois  Cent.  R.  Co.,  25  Ky.  L.  Rep.  671,  76  S.  W. 
193:  Woodyard  v.  Kentucky  C.  Ry.  Co.  (Ky.),  15  S.  W.  178. 
Maryland.— State  v.  Baltimore  &  O.  R.  Co.,  69  Md.  494,  16  Atl.  210. 
Minnesota. — McNamara  v.  Great  Northern  Ry.  Co.,  61  Minn.  296, 
63  N.  W.  726;  Scheffler  v.  Minneapolis  &  St.  Louis  Ry.  Co.,  33  Minn. 
518,  21  N.  W.  711;  Studley  v,  St.  Paul  &  Duluth  R.  Co.,  48  Minn.  249. 
51  N.  W.  115. 

Mississippi. — Christian  v.  Illinois  Cent.  R.  Co.,  71  Miss.  237,  15  So. 
71:  Mobile  &  O.  R.  Co.  v.  Stroud,  64  Miss.  784,  2  So.  171. 

Missouri. — Barker  v.  Hannibal  &  St.  J.  Ry.  Co.,  98  Mo.  50,  11  S. 
W.  254,  37  Am.  &  Eng.  R.  Cas.  292;  Carrier  v.  Missouri  Pac.  Ry.  Co. 
(Mo.).  7  R.  R.  R.  585.  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  585,  74  S.  W. 
1002;  Williams  v.  Kansas  City,  etc.,  Ry.  Co.,  96  Mo.  275,  9  S.  W.  573, 
37  Am.  &  Eng.  R.  Cas.  329. 

Montana. — Egan  v.  Montana  Cent.  Ry.  Co.,  20  Am.  &  Eng.  R.  Cas., 
X.  S.,  72.  63  Pac.  831.  24  Mont.  569. 

New  Jersey. — Camden,  etc.,  Ry.  Co.  v.  Young,  60  N.  J.  L.  193,  37 
Atl.  1013. 

New  York.— Matze  v.  New  York  Cent.  &  H.  R.  R.  Co.,  1  Hun 
(X.  v.).  417. 

Oregon. — Rathbone  v.  Oregon  R.  Co.,  40  Ore.  225,  66  Pac.  909; 
Ward  V.  Southern  Pac,  Co.,  25  Ore.  433,  36  Pac.  166. 

Pennsylvania. — Bragne  v.   Northern  Cent.  Ry.  Co.   (Pa.),  14  An\.. 
&  Eng.  R.  Cas..  N.  S.,  594. 

l^rginia.— 'Seaboard,  etc.,  R.  Co.  v.  Joyner's  Adm'r,  92  Va.  354,  23 
S.  E.  773;  Tuckers  Adm'r  v.  Norfolk,  etc.,  R.  Co.,  92  Va.  549,  24  S. 
E  229 

West  Virginia.— Gunn  v.  Ohio  River  R.  Co.,  36  W.  Va.  165,  14  S. 
E.  465,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  275. 

Wisconsin. — Anderson  v.  Chicago,  etc.,  Ry.  Co.,  87  Wis.  195,  58 
X.  w.  79 

In  Louisville  &  N.  R.  Co.  v.  Shuster  (Ky.),  7  S.  W.  874,  35  Am.  & 
Eng.  R.  Cas.  407,  it  is  said  in  the  opinion:  "At  places  not  frequented 
by  the  public  either  by  right,  or  the  permission,  express  or  implied, 
of  the  company,  and  in  localities  where  people  are  not  constantly 
passing  about,  and  where  they  cannot  reasonably  be  expected  to  be, 
those  in  charge  of  a  train  are  not  required  by  law  to  be  on  the 
lookout  for  them." 

Compared  with  Duty  to  Night  Intruder  in  Bedchan^ber. — In  Phjla 
&  Reading  R  R.  R.  Co.  v.  Hummell,  44  Pa.  St.  375,  Strong,  J.,  said: 
"There  is  as  perfect  a  duty  to  guard  against  accidental  injury  to  a 
night  intruder  into  one's  bedchamber,  as  there  is  to  look  out  for 
trespassers  upon  a  railroad  where  the  public  has  no  right  to  be." 
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Accident  Near  Public  Crossing. — Where  deceased  was  walking:  on 
defendant's  railroad  track,  about  75  yards  from  a  public  crossing^,  at 
the  time  he  was  killed  by  a  train,  he  was  a  trespasser,  as  to  whom  the 
railroad  company  was  not  bound  to  keep  a  lookout.  So  held  in  Hul- 
sey's  Adm'r  v.  Louisville,  etc.,  Ry.  Co.  (Ky.),  19  R.  R.  R.  557,  42  Am. 
&  Enj?.  R.  Cas.,  N.  S.,  557,  87  S.  W.  302. 

Trespasser  on  Fenced  Track. — In  Barber  v.  Hannibal  &  St.  J.  Ry. 
Co.,  98  Mo.  50,  11  S.  W.  254,  37  Am.  &  Enj?.  R.  Cas.  292,  it  is  held, 
that  one  who  goes  upon  a  railroad  track,  at  a  place  other  than  a 
crossing,  and  where  the  company  was  required  to  and  had  fenced  its 
road,  there  being  nothing  in  the  surroundings  that  would  naturally 
or  reasonably  lead  trainmen  to  suspect  his  presence,  is  a  trespasser; 
and  the  railroad  owes  him  no  duty,  except,  not  to  wantonly,  willfully 
or  with  gross  negligence,  injure  him;  and  it  is  not  bound  to  lookout 
for  him. 

Rule  Am>licable  Except  at  Public  Crossings  and  within  Municipal- 
ities.— In  Carrington  v,  Louisville  &  N.  R.  Co.,  88  Ala.  472,  6  So.  910, 
41  Am.  &  Eng.  R.  Cas.  543,  it  is  held,  that,  except  at  public  cross- 
ings and  within  the  limits  of  municipalities,  a  railroad  engineer  is 
under  no  obligation  to  maintain  a  lookout  for  trespassers  on  the 
track,  and  is  only  bound  to  exercise  reasonable  diligence  after  they 
are  discovered,  or  their  danger  is  apparent,  in  the  absence  of  a 
special  fact  or  reason  calling  for  greater  diligence  on  his  part. 

Mere  Failure  to  Sec  Trespasser  in  Time. — A  railroad  company  is 
not  responsible  for  injury  resulting  to  a  trespasser  on  its  track  on 
account  of  its  trainmen  not  seeing  him  in  time  to  avoid  running  the 
train  against  him.  So  held  in  Mobile  &  O.  R.  Co.  v.  Stroud,  64  Miss. 
784,  2  So.  171. 

Bridges. — A  railroad  company  is  not  required  to  discover  the  pres- 
ence of  a  trespasser  on  its  bridge,  but  it  is  liable  if  the  engineer  in 
charge  of  its  train  discovers  such  trespasser  and  fails  to  exercise  or- 
dinary care  to  prevent  his  receiving  injury.  So  held  in  Pierce  v. 
Walters  (111.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  672. 

It  was  not  the  duty  of  the  employees  in  charge  of  a  train  ap- 
proaching a  bridge  to  keep  a  lookout  to  see  whether  any  person  was 
trespassing  upon  the  bridge.  So  held  in  Vanarsdell's  Adm'r  v.  Louis- 
ville &  N.  R.  Co.  (Ky.),  1  R.  R.  R.  61,  24  Am.  &  Eng.  R.  Cas.,  N.  S., 
61,  65  S.  W.  858. 

Accident  on  Trestle — Customary  Use  by  Pedestrians. — In  Ander- 
son V.  Chicago,  etc.,  Ry.  Co.,  87  Wis.  195,  58  N.  W.  79,  it  appeared  that 
deceased  was  killed  by  defendant's  train  while  he  was  walking  over 
a  trestle  on  which  its  main  track  was  laid,  and  which  was  distant 
from  any  station,  depot  grounds,  or  yard;  that  the  trestle  was  120 
feet  long  and  was  so  built  as  to  repel  rather  than  invite  foot-travel 
over  it,  and  it  was  crossed  daily  by  a  dozen  regular  trains,  besides 
others.  It  was  held,  that  no  license  to  use  the  trestle  as  a  footway 
could  be  implied  from  its  customary  use  by  pedestrians  for  that  pur- 
pose; and  that  deceased  was  therefore  a  trespasser,  to  whom  the 
company  owed  no  special  duty  to  keep  a  lookout  to  discover  his 
presence  on  the  track. 

Yards. — A  railroad  company  is  not  obliged  to  lookout  for  tres- 
passers on  the  tracks  in  its  yards,  any  more  than  for  trespassers  on 
the  main  tracks  at  other  points.  So  held  in  McDermott  v.  Kentucky 
Cent.  R.  Co.,  93  Ky.  408,  20  S.  W.  380,  54  Am.  &  Eng.  R.  Cas.  121. 

Switch  Yards — Care  Required. — Where  a  person,  not  an  employee, 
without  permission  of  the  railroad  and  against  its  will  and  without 
its  knowledge,  is  in  a  yard  covered  by  tracks,  which  is  being  used  by 
the  company  for  switching,  drilling  and  changing  cars,  the  railroad 
is  not  bound  to  look  and  watch  for  such  person  as  it  is  for  one  of  its 
employees,  and  as  it  is  for  a  person  on  its  main  line  of  travel  while 
going  on  its  accustomed  duties  in  transporting  freight  and  passen- 
gers from  one  place  to  another.  So  held  in  Rome  R.  Co.  v.  Tolbert, 
85  Ga.  447,  11  S.  E.  849. 
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Accident  on  Spur  Track  between  Mine  mnd  Town — ^Halritual  Use 
of  Track  by  Mine  Employees. — Defendant  operated  a  spur  track  ex- 
tending to  a  mine  about  a  mile  from  town.  Plaintiff  and  other  mine 
employees  were  in  the  habit  of  walking  into  town  on  the  track;  and 
plaintiff,  while  so  walking  with  other  employees,  was  knocked  down 
by  a  train.  The  engineer  was  looking  back  for  a  signal,  and  did  not 
see  the  men,  and  the  noise  of  the  train  was  drowned  by  the  mine 
whistle.  It  was  held,  that  plaintiff  was  properly  nonsuited  since  he 
was  a  trespasser,  and  defendant  was  not  obliged  to  keep  a  lookout 
to  avoid  injuring  him.  Evans  v,  Montana  Cent.  Ry.  Co.,  20  Am.  & 
Eng.  R.  Cas.,  N.  S..  72.  63  Pac.  831,  24  Mont.  569. 

Extra  Trains — Rule  for  Protection  of  Employees  Not  Applicable. — 
A  rule  that  crews  on  extra  and  delayed  trains  should  keep  ''a  sharp 
lookout  for  section  men  and  others  who  may  be  obstructing  the 
track/'  does  not  apply  to  trespassers.  So  held  in  Burg  v,  ChicagOy 
etc.,  Ry.  Co.,  90  Iowa  106.  57  N.  W.  680. 

b.  Children. 

This  rule  is  also  applicable  to  trespassing  children 

United  States.— Woodruff  v.  Northern  Pac.  Ry.  Co.  (C.  C.  A.),  4T 
Fed.  689. 

Alabama. — Alabama  G.  S.  R.  Co.  v.  Moorer.  116  Ala.  642,  9  Am. 
&  Eng.  R.  Cas.,  N.  S.,  742.  22  So.  900. 

Illinois.— Northwestern  El.  R.  Co.  v.  O'Malley,  107  111.  App.  599. 

Indiana. — Dull,  v,  Cleveland,  etc.,  Ry.  Co.,  21  Ind.  App.  571,  52  N. 
E.  1013. 

Iowa. — Thomas  v.  Chicago,  etc.,  Ry.  Co..  21  Am.  &  Eng.  R.  Cas.* 
N.  S.,  586,  86  N.  W.  259,  114  Iowa  169;  Wagner  z/.  Chicago,  etc.,  Ry. 
Co..  11  R.  R.  R.  789,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  789,  98  N.  W.  141, 
100  Iowa  332. 

Kentucky. — Louisville  &  N.  R.  Co.  v.  Logsdon's  Adm'r  (Ky.),  12 
R.  R.  R.  637,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  637,. 81  S.  W.  657;  Mc- 
Dermott  v.  Kentucky  Cent.  R.  Co.,  93  Ky.  408,  20  S.  W.  380,  54  Am. 
&  Eng.  R.  Cas.  121. 

Minnesota. — SchefHer  v,  Minneapolis  &  St.  Louis  Ry.  Co.,  32  Minn. 
518,  21   N.   W.   711. 

Pennsylvania. — Brague  v.  Northern  Cent.  Ry.  Co.  (Pa.),  15  Am.  & 
Eng.  R.  Cas.,  N.  S.,  594. 

The  rule  that  railroad  men  are  not  bound  to  keep  a  lookout  for 
trespassers  on  the  track  at  points  where  the  presence  of  persons 
on  the  track  is  not  to  be  anticipated,  but  are  only  bound  to  use  all 
reasonable  care  to  prevent  injury  to  them  after  their  peril  is  dis- 
covered, applies  to  the  case  of  children  on  the  track.  So  held  in 
Louisville  &  N.  R.  Co.  v.  Logsdon's  Adm'r  (Ky.),  12  R.  R.  R.  637, 
35  Am.  &  Eng.  R.  Cas..  N.  S..  637,  81  S,  W.  657. 

Insufficient  Complaint. — In  Woodruff  v.  Northern  Pac.  R.  Co.  (C. 
C.  A.),  47  Fed.  689,  an  action  against  a  railroad  for  injuries  to  a 
child,  it  is  held,  that  a  complaint,  which  failed  to  allege  that  the 
child  was  enticed  or  licensed  by  defendant  to  come  on  its  track,  or 
that  the  place  of  the  accident  was  a  public  crossing,  or  within  a  pub- 
lic highway,  or  that  its  servants,  after  seeing  the  child,  intentionally 
or  wantonly  committed  the  injury,  does  not  state  a  cause  of  action; 
as  the  defendant  is  under  no  duty  to  lookout  for  intruders  on  its 
track  on  ground  dedicated  for  his  exclusive  use  as  a  right  of  way. 

Children  Playing  about  Cars. — K  railroad  may  assume  that  no  chil- 
dren are  playing  about  or  under  its  cars,  and  unless  it  knows  or  has 

reasonable  grounds  to  anticipate  their  presence,  it   is  not   bound  to 

lookout  for  them.     So  held  in  Wagner  v,  Chicago,  etc.,  Ry.  Co.,  100 

Iowa  ,332,  11  R.  R.  R.  789.  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  789,  98  N. 

W.  141. 
Child  Killed  While  Beneath   Cars  on  Side  Track,— In   Flores   x\ 

Atchison,  etc..   Rv.  Co..  24  Tex,   Civ.  App.   328,   an  action  against  a 

railroad  for  the  death  of  a  child  of  six  years,  who  had  gone  beneath 
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cars  standing  on  a  side  track  at  a  point  not  a  public  crossing^*  and 
was  run  over  when  the  cars  were  put  in  motion;  it  was  held,  that 
the  child,  beinf?  a  trespasser  upon  the  track  without  the  railroad's 
knowledge,  or  that  of  its  servants  operating  the  engine,  the  law  did 
not  impose  upon  them  the  duty  of  exercising  any  care  to  ascertain 
his  position  of  peril  before  driving  the  engine  against  the  cars  he 
was  under. 

c.  Duty  to  Lookout  for  Obstruction. 
But  there  are  many  authorities  holding  that  the   failure  of  those 
in  charge  of  a  train  to  keep  a  reasonable  lookout  for  persons,  animals, 
or  other  obstructions   on   the   track  may   be   negligence   which   will 
render  the  railroad  company  liable  for  injuries  to  a  trespasser. 

ALABAMA. 

Lookout  for  Obstructions — Duty  Created  by  Possibility  of  Dis- 
covering Peril. — If  a  proper  lookout  for  obstructions,  which  a  person 
in  charge  of  an  engine  is  bound  to  keep,  would  have  revealed  a  tres- 
passer on  the  track  in  a  perilous  position  in  time  to  have  avoided 
running  the  engine  against  him,  then  the  duty  would  have  arisen  to 
save  him  if  practicable.  So  held  in  Louisville  &  N.  R.  Co.  v.  Thorn- 
ton. 117  Ala.  274,  23  So.  778;  Columbus  &  W.  Ry.  Co.  v.  Wood,  86 
Ala.  164,  5  So.  463. 

Detached  Car  Running  Down  Grade — Lookout  for  Obstructions. — 
Misleading  Instructions. — A  brakeman  in  charge  of  a  car  which  is 
being  switched  and  is  running  down  grade  without  being  attached  to 
an  engine,  is  bound  to  keep  a  lookout  for  obstructions,  and  if  such 
lookout  would  reveal  a  person  upon  the  track  in  a  perilous  condition, 
such  brakeman  is  bound  to  use  all  the  means  within  power  to  escape 
the  impending  peril,  and  save,  if  possible,  such  person  from  the 
threatened  danger;  and  in  an  action  which  counts  upon  the  negli^ 
gence  of  a  brakeman,  so  in  charge  of  a  car,  in  failing  to  keep  a  proper 
lookout,  whereby  a  person  on  the  track  was  injured,  charges  which 
instruct  the  jury  that  it  was  not  the  duty  of  the  brakeman  "to  keep 
a  lookout  for  human  beings  on  the  track  in  front  of  the  car,"  are 
misleading  and  properly  refused.  So  held  in  Louisville  &  N.  R.  Co. 
V.  Thornton,  117  Ala.  274,  23  So.  778. 

Wantonness — Engineer's  Actual  Knowledge  of  Trespasser's  Pres- 
ence on  Track  May  Be  Shown  by  Circumstances. — While  wantonness 
on  the  part  of  an  engineer  in  running  over  and  killing  a  trespasser 
on  the  track  can  not  be  predicated  on  anything  short  of  actual  knowl- 
edge of  the  danger  of  the  trespasser  at  the  time  of  the  injury,  yet  his 
actual  knowledge  may  be  shown  by  proving  facts  from  which  such 
actual  knowledge  is  a  legitimate  inference,  and,  therefore,  a  charge 
is  properly  refused,  which  instructs  the  jury  that  they  are  not  au- 
thorized to  infer  that  the  engineer  saw  deceased  "merely  from  the 
facts  that  the  track  was  straight  for  a  long  distance  and  the  view  of 
the  track  unobstructed,  and  the  engineer  was  in  his  seat  looking 
ahead  on  the  track,  and  that  there  was  nothing  to  prevent  the  engi- 
neer from  seeing  a  person  on  the  track."  So  held  in  Southern  Ry. 
Co.  V.  Bush,  122  Ala.  470,  26  So.  168. 

DECISIONS   LIMITING   APPLICATION   OF   RULE. 

Failure  to  Lookout  for  Obstructions — Not  Negligence  Per  Se  with 
Respect  to  Trespassers. — In  Frazer  v.  South  &  North  Ala^  R.  Co.,  81 
Ala.  185,  1  So.  85,  it  is  held,  that,  while  it  is  the  general  duty  of  a 
person  in  charge  of  a  moving  train  to  maintain  a  vigilant  lookout  for 
obstructions,  possibly  including  trespassers  on  the  track,  it  is  not  ab- 
solute and  particular  duty  to  a  trespasser,  so  far  as  to  make  omission 
to  discover  him  negligence  per  se  under  all  circumstances;  nor  is  the 
person  in  charge  of  the  train  guilty  of  culpable  negligence,  because 
he  failed  to  discover  an  intruder  on  the  tracks  on  emerging  from  a 
curve  at  the  distance  of  three  hundred  yards. 
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Possibility  of  Discovering  Peril  in  Time — Mere  Negligence  Al- 
leged.— In  an  action  against  a  railroad  company  by  the  administrator 
of  a  person  killed  by  a  train  of  defendant,  a  count  of  the  complaint 
which  alleges  that  deceased  was  killed  by  a  locomotive  running  on 
defendant's  road;  "and  that  defendant's  servants  and  agents  in  charge 
of  said  locomotive  were  so  situated  that  the  perilous  situation  of 
plaintiffs  intestate  was  apparent  to  them,  and  they  ought  to  have  dis- 
covered it  by  ordinary  care  in  ample  time  to  have  stopped  said  loco- 
motive and  avoided  striking  him;  and  the  servants  of  defendant  neg- 
ligently, carelessly  and  recklessly  failed  and  neglected  to  stop  said 
locomotive  (which  they  could  have  done),  but  negligently  allowed  it 
to  run  against  plaintiffs  intestate."  killing  him,  does  not  state  a  cause 
of  action,  the  count  averring  only  simple  negligence  on  the  part  of 
such  employees,  which  imposes  no  liability  for  injuries  to  a  mere 
trespasser,  as  deceased  must  under  the  averments  be  held  to  have 
been.    So  held  in  Southern  Ry.  Co.  v.  Bush,  122  Ala.  470,  26  So.  168. 

Accident  on  Bridge — Fireman's  Failure  to  See  Trespasser  Was 
Merely  Simple  Negligence. — Where  a  trespasser  on  a  railroad  bridge 
is  run  into  by  a  train  and  injured,  the  facts  that  the  view  from  that 
point  was  unobstructed  for  150  yards;  that  the  train  might  have  been 
stopped  within  80  to  150  feet;  and  that  the  fireman  was  looking  out 
of  the  engine  along  the  track  towards  the  trespassers,  do  not  show 
wanton  and  reckless  negligence,  as  it  would  be  but  simple  negligence 
:i  the  fireman  did  not  see  him.  So  held  in  Georgia  Pac.  Ry.  Co.  v. 
Ross,  100  Ala.  490,  14  So.  282. 

Accident  on  Trestle — Engineer  Not  Reqtured  to  Withdraw  His  At- 
tention from  Track. — The  engineer  of  a  moving  train,  approaching  a 
trestle  on  a  curve  in  a  cut  four  or  five  feet  deep,  is  under  no  duty  to 
withdraw  his  attention  from  the  track  in  front  of  him,  and  look  across 
the  countrv  to  see  whether  any  one  is  on  the  trestle,  and  the  fact  that 
he  might  have  seen  a  person  on  the  trestle,  at  a  distance  of  four 
hundred  yards,  is  not  admissible  as  evidence  on  the  question  of  neg- 
liffence  in  failing  to  keep  a  proper  lookout.  So  held  in  Central  R., 
etc.,  Co.  V.  Vaughan,  93  Ala.  209,  9  So.  468. 

CALIFORNIA. 

Failure  to  Keep  Usual  Lookout. — Failure  to  lookout  to  discover  tres- 
oassers  on  the  track  is  not  negligence,  even  where,  had  the  usual 
lookout  been  kept,  the  engineer  would  have  seen  the  iniured  tres- 
npsser,  and  would  easily  have  prevented  the  accident.  So  held  in 
Williams  V.  Southern  Pac.  R.  Co.,  72  Cal.  120,  13  Pac.  219,  28  Am.  & 
Eng.  R.  Cas.  578. 

COLORADO. 

A  railroad  company  may  be  liable  for  injuries  to  a  trespasser  struck 
by  its  train,  if  his  peril  could  have  been  discovered  by  the  trainman, 
by  the  exercise  of  ordinary  care,  in  time  to  prevent  the  accident.  So 
held  in  Denver  &  R.  G.  R.  Co.  v.  BuflFehr  (Colo.),  4  R.  R.  R.  762,  27 
Am.  &  Eng.  R.  Cas.,  N.  S.,  762,  69  Pac.  582. 

Contributory  Negligence  No  Bar  to  Recovery. — In  Denver  &  R.  G. 
R.  Co.  V.  Buffehr  (Colo.),  69  Pac.  582,  4  R.  R.  R.  762,  27  Am.  &  Eng. 
R.  Cas.,  N.  S.,  762,  it  is  held,  that  the  doctrine  that,  in  an  action  for 
personal  injuries  sustained  by  a  trespasser  on  a  railroad  track,  by 
reason  of  being  struck  by  a  locomotive,  plaintiff  may  recover,  though 
guihy  of  contributory  negligence,  if  defendant  failed  to  use  ordinary 
care  to  avert  the  injury  after  it  discovered  plaintiflf's  peril,  applies 
not  only  to  cases  where  defendant  actually  discovered  the  peril,  but 
also  where  by  the  exercise  of  ordinary  care  it  could  have  done  so. 

Recklessness  and  Wantonness. — There  may  be  recklessness  and 
wantonness  on  the  part  of  those  in  charge  of  a  train  in  failing  to  dis- 
cover the  peril  of  a  trespasser  on  the  track.  So  held  in  Illinois  Cent. 
R.  Co.  V,  Beard,  49  111.  App.  232. 
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Gross  Negligence  in  Failing  to  Discover  Danger. — If  the  engineer 

upon  a  locomotive  could  have  easily  seen  a  person  on  the  track,  in 
time  to  have  averted  injury  to  him,  and  failed  to  do  so  through  gruss 
recklessness  or  carelessness,  when  the  exercise  of  ordinary  care 
would  have  discovered  the  danger  and  averted  the  injury,  the  fact 
that  the  injured  person  was  a  trespasser  on  the  track  can  not  be 
relied  on  as  a  defense.  So  held  in  Lake  Shore,  etc.,  Ry.  Co.  v.  Bodc- 
mer,  139  111.  596,  29  N.  E.  692,  54  Am.  &  Eng.  R.  Cas.  602. 

Forty  Miles  an  Hour  within  City — Custom  to  Cross  Track — Speed 
Ordinance — No  Signals — Presumption  of  Willfulness. — Where  a  rail- 
way train,  which  killed  a  person  on  the  track,  was  running  at  the  rate 
of  thirty-five  or  forty  miles  an  hour,  in  a  crowded  city,  over  street 
crossings,  upon  unguarded  tracks,  so  connected  with  a  public  street 
and  so  apparently  the  continuation  of  a  public  street,  as  to  be  re- 
garded by  many  as  located  in  a  public  street,  along  a  portion  of  such 
track  where  persons  were  known  to  be  passing  and  crossing  every 
day,  in  violation  of  a  city  ordinance  as  to  speed,  and  without  signals 
being  given,  and  the  track  was  straight  and  unobstructed,  such  con- 
duct tends  to  show  such  a  gross  want  of  care  and  disregard  for  the 
rights  of  others  as  to  justify  the  presumption  of  willfulness,  and  also 
to  ihow  that  if  there  was  a  failure  to  discover  the  danger  of  deceased, 
such  failure  was  owing  to  the  recklessness  of  the  trainmen  in  the 
management  of  the  train.  So  held  in  Lake  Shore,  etc.,  Ry.  Co.  z\' 
Bodemer,  139  111.  596,  29  N.  E.  692,  54  Am.  &  Eng.  R.  Cas.  602. 

IOWA. 

Accident  on  Bridge. — In  an  action  for  the  death  of  a  trespasser 
killed  while  walking  on  a  railroad  bridge,  that  the  engineer  ought  to 
have  seen  deceased,  but  did  not,  does  not  amount  to  negligence.  So 
held  in  Purcell  v.  Chicago,  etc.,  Ry.  Co.,  117  Iowa   667,  91  N.  W.  933. 

Injury  to  Child — Failure  to  Observe  When  Carelessly  Looking 
Down  Track. — An  instruction,  in  an  action  for  injuries  received  by  a 
child  while  trespassing  on  defendant's  track,  to  the  effect  that  if  de- 
fendant's railroad  employees  negligently  or  carelessly  looked  down 
the  track,  and  failed  to  observe  children  thereon,  there  would  be  no 
liability,  is  proper.  So  held  in  Thomas  v.  Chicago,  etc.,  Ry.  Co.,  21 
Am.  &  Eng.  R.  Cas.,  N.  S.,  586,  86  N.  W.  259.  114  Iowa  169. 

KENTUCKY. 

In  East  Tennessee  Coal  Co.  v.  Harshaw,  16  Ky.  L.  Rep.  526,  29  S. 
W.  289,  it  is  said  in  the  opinion:  "It  is  also  well  settled  that  such 
company  is  liable  for  injury  done  as  well  to  a  trespasser  as  to  a  per- 
son lawfully  upon  its  tracks,  if  his  peril  was,  or  by  the  exercise  of 
that  character  and  degree  of  care  required  in  operating  railroad  trains, 
might   have  been,   discovered   in   time  to   prevent  or  avoid  injuring 

him." 

Injury  to  Child  Non  Sui  Juris— Failure  to  Lookout  for  Obstruc- 
tions.— \  railroad  is  liable  for  running  a  train  against  a  young  child 
I  that  is  incapable  of  having  an  intent  or  of  comprehending  its  rights 

i  or  danger  of  injury,  if  the  accident  was  the  result  of  failure  of  those 

I  in  charge  of  the  train  to  discover  the  child's  peril,  by  reason  of  their 

failure  to  use  ordinary  care  in  looking  along  the  track  as  their  duty 
to  the  train  and  passengers  require  them  to  do.  The  child,  although 
having  no  rijfht  to  be  on  the  track  cannot,  in  law,  be  deemed  a  tres- 
passer. So  held  in  Cincinnati,  etc.,  Ry.  Co.  v.  Dickerson,  102  Ky. 
560.    44    S.    W.   99. 

When  Discoverable  by  Diligent  Attention  to  Duties  to  Others.— 

A  railroad  company  can  be  held  liable  for  running  a  train  against  a 
trespasser  on  its  track  only  in  case  his  peril  was  discovered  in  time 
to  avoid  the  accident,  or  might  have  been  so  discovered,  by  the  dili- 
gent attention  of  the  engineer  to  his  duties  to  others.  So  held  m 
McDermott  v.  Kentucky  Cent.  R.  Co.,  93  Ky.  408,  20  S.  W.  380.  54 
Am.  &  Eng.  R.  Cas.  121. 


Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S         249 

Note 

MARYLAND. 

Absence  of  Signals  and  Reasonable  Lookout. — In  Baltimore  &  Ohio 
R.  Co.  V.  State,  36  Md.  366,  it  is  held,  that  where  a  person  walking 
on  a  railroad  track  is  run  over  by  an  engine,  the  railroad  is  responsi- 
ble for  the  death  of  such  person,  although  deceased  was  wrongfully 
on  the  track,  provided  the  accident  would  not  have  occurred  if  the 
company  in  running  the  engine  had  used  ordinary  care  in  giving  rea- 
sonable and  usual  signals  of  its  approach,  and  in  keeping  a  reasonable 
lookout. 

MISSISSIPPL 

Engineer's  View  Not  Obstructed — Cause  of  Action  Not  Stated — A 

declaration  by  plaintiff  against  a  railroad  to  recover  for  the  death  of 
her  husband,  which  states  that  he  got  on  defendant's  track  sixty 
feet  in  front  of  a  train  approaching  at  the  rate  of  fifteen  to  thirty 
miles  an  hour,  but  which  was  not  observed  by  deceased,  though  there 
was  nothing  to  obstruct  the  view  thereof,  and  proceeded  to  walk  in 
the  middle  of  the  track  in  front  of  the  train  on  his  way  home  and 
was  overtaken  and  killed  by  it;  and  that  the  engineer  might  and  ought 
to  have  seen  him.  but  did  not,  states  no  cause  of  action.  So  held  in 
Mobile  &  O.  R.  Co.  v.  Stroud,  64  Miss.  784,  2  So.  171. 

MISSOURI. 

Where  one  was  killed  by  a  train  while  trespassing  on  the  tracks  the 
railroad  is  liable,  if  those  in  charge  of  the  train  could  have  become 
aware  of  his  peril  in  time  to  have  avoided  the  accident,  by  the  exer- 
cise of  ordinary  care,  and  failed  to  do  so,  owing  to  such  failure,  the 
accident  happened.  So  held  in  Guenther  v.  St.  Louis,  etc.,  Ry.  Co., 
108  Mo.  18,  18  S.  W.  846. 

In  Isabel  v,  Hannibal,  etc.,  R.  Co.,  60  Mo.  475,  it  is  held,  that  al- 
though one  may  be  improperly  or  unlawfully  on  a  railroad  track,  that 
fact  does  not  relieve  the  railroad  or  its  trainmen  from  the  duty  of 
exercising  due  care;  and  where  he  is  struck  by  the  train,  the  com- 
pany will  be  liable  if  its  agents  could  have  avoided  the  accident  by 
the  exercise  of  ordinary  care  and  watchfulness.  See  also.  Brown  v. 
Hannibal  &  St.  Jo.  R.  Co.,  50  Mo.  461;  Chamberlain  v.  Missouri  Pac. 
Ry.  Co.,  133  Mo.  587,  33  S.  W.  437;  Powell  v.  Missouri  Pac.  Ry.  Co., 
59  Mo.  App.  626. 

Accident  in  Private  Yard — Public  Warned  Not  to  Trespass — 
Habitual  Use  of  Tracks  by  Public. — In  Kcegel  v.  Missouri  Pac.  Ry. 
Co..  11  R.  R.  R.  358,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  358,  80  S.  W.  905, 
181  Mo.  379.  it  is  held,  that,  although  one  injured  in  the  private  yards 
of  a  railroad,  in  which  the  public  were  warned  not  to  trespass,  was  a 
trespasser,  the  railroad  owed  him  the  duty,  the  place  being  one  where 
the  public  were  in  the  habit  of  walking  on  the  tracks,  of  not  wantonly 
and  recklessly  injurying  him,  if  its  servants  saw,  or  by  the  exercise  of 
ordinary  care,  could  have  seen,  him  in  time  to  have  averted  the  injury 
with  safety  to  the  passengers  on  the  train. 

Child  Injured  by  Backing  Train — No  Lookout. — In  Frick  v.  St. 
Louis,  etc.,  Ry.  Co.,  5  Mo.  App.  435,  it  appeared  that  a  two-year-old, 
child,  while  walking  upon  defendant's  track,  was  injured  by  a  train 
backing  over  it.  And  there  was  evidence  tending  to  show  that  no 
one  on  the  train  saw  the  child;  and  that  if  some  one  on  the  train 
had  been  on  the  lookout  the  accident  could  have  been  avoided.  It 
was  held,  that  it  was  not  error  to  refuse  to  instruct  that  the  railroad 
was  not  liable  for  the  damages  occasioned  by  the  child  being  run 
over. 

Child  Mistaken  for  Something  Else. — In  Isabel  v.  Hannibal,  etc., 
R.  Co.,  60  Mo.  475,  an  action  to  recover  for  running  a  train  over  a 
child  trespassing  upon  defend?int's  track,  it  appeared  that  the  child 
was  seen  by  those  in  charge  of  the  train  in  time  to  avoid  the  col- 
lision, but   mistaken   for   something   else:   and   that,   by   the   exercise 
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of  a  proper  deorree  of  care,  they  mijfht,  after  first  observing  the  object, 
have  discovered  that  it  was  a  child  in  time  to  avoid  the  accident.  It 
was  held,  that,  although  some  negligence  might  have  been  attributa- 
ble to  those  haviniT  charge  of  the  infant,  it  was  not  the  proximate 
cause  of  the  injury,  and  the  company  was  liable. 

Accident  Where  Track  Used  as  Footpath — Failure  to  Use  Means  at 
Hand  after  PlaintifiF  Should  Have  Been  Seen. — In  an  action  for  the 
death  of  one  killed  by  defendant's  train  at  a  point  where  the  track 
had  been  used  constantly  as  a  footpath  for  over  25  years,  it  was  held 
proper  to  overrule  defendant's  demurrer  to  the  evidence,  "w^hich 
showed  contributory  negligence;  since,  as  the  trainmen  should  have 
known  that  some  one  was  likely  to  be  on  the  track,  plaintiff  had  a 
right  to  go  to  the  jury  on  the  hypothesis  that  the  trainmen  were 
negligent  in  failing  to  use  the  means  at  hand  to  prevent  the  accident 
after,  by  the  exercise  of  ordinary  care,  they  would  have  discovered 
the  peril  to  deceased.  Morgan  v.  Wabash  R.  Co.,  20  Am.  &  Engr.  R. 
Cas.,  N.  S.,  372,  60  S.  W.  195,  159  Mo.  262. 

Accident  Distant  from  Street  Crossing — Opening  between  Cars. — 
One  who  crosses  a  railroad  track  in  a  city  at  a  point  one  hundred 
feet  distant  from  the  street  crossing,  at  an  opening  in  a  train  of  cars 
standing  on  the  track,  there  being  no  evidence  that  the  opening  was 
made  for  pedestrians  to  pass  though,  or  that  it  was  ever  used  for  that 
purpose,  is  a  trespasser;  and  the  company  owes  him  no  duty  except 
not  to  injure  him  if,  by  the  exercise  of  ordinary  care,  it  could  either 
have  discovered  his  peril  in  time  to  avoid  the  accident,  or  after  so 
discovering  it,  could  have  avoided  the  accident.  So  held  in  Dahlstrom 
V.  St.  Louis,  etc.,  Ry.  Co.,  96  Mo.  99,  8  S.  W.  777. 

Only  Ground  of  Liability. — The  only  grounds  on  which  a  trespasser 
on  the  tracks  of  a  railroad  company  can  hold  the  railroad  liable  for 
injuries  to  him  is  that  its  servants  should  have  seen  him  on,  or  dan- 
gerously near,  the  tracks  in  time  to  have  avoided  injuring  him.  So 
held  in  Koegel  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  11  R.  R.  R.  358,  34 
Am.  &  Eng.  R.  Cas.,  N.  S.,  358,  80  S.  W.  905,  181  Mo.  379. 

DECISIONS   LIMITING  APPLICATION   OF   RULE. 

Missouri  Decisions  Distinguished. — Where  one  killed  by  being  run 
over  by  the  tender  of  an  engine  was  trespassing  at  the  time  on  the 
private  right  of  way  of  the  railroad,  the  company  cannot  be  held 
responsible  on  the  theory  that  those  in  charge  of  the  tender  might, 
by  the  exercise  of  ordinary  care  have  become  aware  of  such  tres- 
passer's peril  in  time  to  have  avoided  the  accident  and  failed  to  do 
so.  So  held  in  Rine  v.  Chicago  &  A.  R.  Co.,  88  Mo.  392.  In  this  case 
it  is  said  in  the  opinion:  "There  is  no  analogy  between  the  case  at 
bar,  as  respects  the  question  under  consideration,  and  those  cases 
where  the  servants  (trainmen)  fail  to  observe  some  municipal  or 
statutory  regulation  and  the  injury  is  attributable  in  whole  or  in  part 
to  that,  or  where  they  are  not  found  at  their  places  when  passing 
a  public  crossing,  or  going  through  a  populous  city  or  district,  or 
fail  to  heed  due  warning  of  danger.  These  observations  are  sufficient 
to  distinguish  this  case  from  Frick  v.  St.  Louis,  etc.,  Ry.  Co.,  75  Mo. 
595,  8  Am.  &  Eng.  R.  Cas.  280;  Kellcy  v.  Hannibal,  etc.,  Ryi,  75  Mo. 
138.  13  Am.  &  Eng.  R.  Cas.  638. 

Right  to  Anticipate  Clear  Track. — Where  the  company  has  the 
right  to  anticipate  a  clear  track,  there  is  no  liability  to  one  unlaw- 
fully on  the  track,  on  the  ground  that  he  might  have  been  seen  by  the 
exercise  of  ordinary  care  in  time  to  have  avoided  the  accident.  So 
held  in  Williams  v.  Kansas  City,  etc.,  Ry.,  96  Mo.  275,  9  S.  W. 
573.  37  Am.   &  Eng.  R.   Cas.  329. 

Failure  to  Give  Warning  When  Person  Could  Have  First  Been 
Seen — Warning  Giving  in  Time. — Thtf  fact  that  the  engineer  could 
have  seen  the  trespasser  on  the  track  when  one-eighth  of  a  mile  from 
him  and  gave  no  warning  until  within  four  hundred  feet  of  him.  is 
not  negligence  if  such  warning  was  given  in  time  for  the  trespasser 
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to  have  safely  left  Xhe  track.     So  held  in  Sinclair  v.  Chicago,  etc., 
Ry.  Co.,  133  Mo.  233,  34  S.  W.  76. 

NEW  HAMPSHIRE. 

Trespasser  on  Street  Railway  Track. — A  street  railway  company 
must  exercise  ordinary  care  to  prevent  injury  to  a  trespasser  on  its 
tracks  after  it  has  discovered  his  presence  there,  or  where  it  could 
have  discovered  it  by  the  exercise  of  ordinary  care.  So  held  in  Came 
r  Concord  St.  Ry.  (N.  H.),  11  R.  R.  R.  307,  34  Am.  &  Eng.  R.  Cas., 
X.  S.,  307,  57  Atl.  218. 

Evidence  on  Question  of  Negligence. — ^That  a  trespasser  injured  on 
a  railroad  track  could  have  been  seen  on  the  track  by  the  engineer, 
at  a  distance  within  which  the  train  might  have  been  stopped,  is  evi- 
dence upon  the  question  whether  the  railroad  exercised  ordinary  care. 
So  held  in  Felch  v.  Concord  Ry.,  66  N.  H.  318,  29  Atl.  557. 

Culpable  Ignorance  of  Person's  Danger. — In  Mitchell  v.  Boston  & 
M.  R.,  68  N.  H.  96.  34  Atl.  674,  it  is  held,  that  a  railroad  is  required 
to  exercise  ordinary  care  to  avoid  injury  to  one  wrongfully  upon  its 
tracks,  and  is  responsible  for  culpable  ignorance  of  his  dangerous 
situation.    See  also,  Felch  v.  Concord  Ry.,  66  N.  H.  318,  29  Atl.  557. 

NORTH  CAROLINA. 

In  Troy  v.  Cape  Fear,  etc.,  R.  Co.,  99  N.  Car.  298,  6  S.  E.  77,  it  is 
held,  that  a  failure  on  the  part  of  those  in  charge  of  a  train  to  keep 
a  reasonable  lookout  will  render  the  railroad  liable  for  resulting  in- 
juries, thoui^h  the  person  injured  at  the  time  was  a  trespasser,  if 
he  did  nothing  else  to  contribute  to  the  cause  of  his  injury.  See 
also,  Bullock  v.  Wilmington  &  W.  R.  Co.,  105  N.  Car.  180.  10  S.  E. 
988;  Clark  v.  Wilhiington  &  W.  R.  Co.,  109  N.  Car.  430,  14  S.  E.  43; 
Xeal  V.  Carolina  Cent.  R.  Co.,  126  N.  Car.  634,  36  S.  E.  117;  Norwood 
r.  Raleigh  &  G.  R.  Co.,  Ill  N.  Car.  236,  16  S.  E.  4. 

Person  Pound  Injured  beneath  Trestle — Failure  to  See  Trespasser 
at  Night — Negligence. — In  White  sides  v.  Southern  Ry.  Co.,  21  Am. 
&  Eng.  R.  Cas.,  N.  S.,  537,  38  S.  E.  878,  128  N.  Car.  229,  it  appeared 
that  deceased  was  found  early  in  the  morning  beneath  a  trestle  on 
defendant's  road  severely  injured,  and  died  soon  thereafter;  that  there 
was  grease  on  his  clothes,  apparently  from  an  engine;  and  there  was 
evidence  that  a  train  of  defendant  passed  the  trestle  during  the 
ni{;ht.  It  was  held,  that  if  deceased  was  on  the  trestle  and  was  struck 
by  the  train,  it  was  negligence  in  defendant  not  to  have  seen  him  at 
the  time. 

Failure  to  Se«  Helpless  Person  on  Track — Negligence. — It  is  neg- 
liKence  for  an  engineer  to  fail  to  see  a  helpless  person  on  the  track, 
whether  drunk,  or  disabled  from  other  causes.  So  held  in  Pickett  v. 
Wilmington  &  W.  R.  Co.,  117  N.  Car.  616,  23  S.  E.  264. 

Failure  to  Lookout  for  Helpless  Persons — Proximate  Cause. — It  is 
negligence  in  a  railroad  engineer  to  fail  to  exercise  reasonable  care 
in  keeping  a  lookout  for  apparently  helpless  or  infirm  beings  on  the 
track,  and  the  failure  to  do  so  will  be  deemed  the  proximate  cause 
•M  a  resulting  injury  to  one  so  lying  on  the  track,  notwithstanding 
such  person  may  have  been  negligent  in  going  upon  the  track;  the 
true  rule  being  in  such  cases  that  he  who  has  the  last  clear  chance  to 
avert  an  injury,  notwithstanding  the  prior  negligence  of  another, 
must  be  considered  as  solely  responsible  for  the  injury.  So  held  in 
Pickett  V.  Wilmington  &  W.  R.  Co.,  117  N.  Car.  616,  23  S.  E.  264. 

Duty  to  Lookout  for  Obstructions— Duty  to  Employ  More  Help.— 

The  failure  to  keep  a  proper  lookout  for  obstructions  on  the  track. 
J^ccording  to  the  circumstances,  is  negligence  even  with  respect  to 
a  trespasser  injured  by  reason  of  such  failure.  More  care  is  required 
on  a  frequented  track  than  on  a  clear  one,  more  diligence  on  a  winding 
n^ad  than  on  a  straight  one.  If  the  engineer  and  fireman  are  insuffi- 
oent.  more  help  must  be  employed  for  this  indispensable  duty.     So 
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held  in  Arrowood  v.  South  Carolina,  etc.,  Ry.  Co.,  126    N.  Car.   629, 
36  S.  E.  151. 

Where  Helplessness  or  Unconsciousness  Would  Have  Been  Evi- 
dent—In ClegR  V.  Southern  Ry.  Co.  (N.  Car.),  11  R.  R.  R.  737,  34 
Am.  &  Eng.  R.  Cas.,  N.  S.,  737,  45  S.  E.  657,  it  was  held,  that,  while  a  rail- 
way engineer  may  presume  that  a  person  walking  along  the  track  in 
a  natural  way  w^l  get  off  before  the  train  will  strike  him,  yet  ^rhere 
the  person's  manner  indicates  his  helplessness  or  unconsciousness,  the 
engineer  will  be  at  fault  in  running  him  down  if,  by  a  proper  lookout, 
he  could  have  seen  him  and  avoided  the  injury. 

Where  Person's  Helplessness  Could  Have  Been  Discovered. — In 
Deans  v.  Wilmington  &  W.  R.  Co.,  107  N.  Car.  686.  12  S.  E.  77,  it 
is  held,  that  if  the  engineer  discovers,  or  by  reasonable  watchfulness 
may  discover,  a  person  lying  on  the  track  asleep,  or  drunk,  or  sees 
a  human  being  who  is  known  by  him  to  be  insane,  or  otherwise  in- 
sensible to  danger,  or  unable  to  avoid  it,  upon  the  track  in  front  of 
his  train,  it  is*  his  duty  to  resolve  all  doubts  in  favor  of  the  preserva- 
tion of  life,  and  immediately  use  all  available  means,  short  of  im- 
periling the  lives  of  passengers  on  his  train,  to  stop  the  train. 

Man,  Apparently  Insensible,  Lsring  Near  RaiL — In  Pharr  v.  South- 
ern Ry.  Co.,  119  N.  Car.  751,  26  S.  E.  149,  it  is  held  that  where  a  man, 
apparently  intoxicated  or  asleep,  or  both,  was  lying  so  near  the 
outside  rail  as  to  expose  himself  to  danger  from  a  passing  engine, 
and  the  engineer,  by  ordinary  care,  could  have  seen  him  in  time  to 
have  stopped  the  train  by  the  use  of  the  appliances  at  his  command, 
and  without  endangering  passengers  on  the  train,  before  the  engine 
struck  him,  the  railroad  is  liable  for  the  resulting  injuries. 

Injury  to  Person  Lying  Drunk  on  Track — Proximate  Cause. — In 
Lloyd  V.  Albermarle  &  R.  R.  R.  Co.,  118  N.  Car.,  1010,  24  S.  E.  805,  it 
is  held,  that  if  a  person  is  drunk  and  lying  upon  a  railroad  track,  such 
negligence  is  not  deemed  the  proximate  cause  of  an  injury  sustained 
from  a  moving  train,  if  the  engineer,  by  the  exercise  of  ordinary  care, 
could  have  seen  him  in  time  to  have  prevented  the  injury  by  the 
proper  use  of  the  appliances  at  his  command. 

Where  Helpless  Person  Should  Have  Been  Seen — Use  of  Every 
Available  Means. — In  Meredith  v.  Richmond  &  D.  R.  Co.,  108  N.  Car. 
616,  13  S.  E.  137,  it  is  said  in  the  opinion:  "Where  he  sees,  or  can, 
by  ordinary  care  and  watchfulness,  discover  that  a  human  being  is 
apparently  lying  asleep  or  helplessly  drunk,  or  an  animal  or  wagon 
is  entangled  on  the  track  in  his  front,  even  not  at  a  public  crossing, 
he  cannot  relieve  the  company  of  liability  for  injury  caused  by  run- 
ning over  the  person  or  animal,  except  by  showing  that  he  promptly 
used  every  available  means,  short  of  imperiling  the  lives  of  passen- 
gers on  his  own  train,  to  avert  the  danger.  Deans  v.  Wilmington 
&  W.  R.  Co.,  107  N.  Car.  686.  12  S.  E.  77;  Bullock  v.  Wilmington 
W.  R.  Co.,  105  N.  Car.  180,  10  S.  E.  988;  Carlton  v.  Wilmington,  etc., 
R.  Co..  104  N.  Car.  365.  10  S.  E.  516.  The  same  rule  applies  to  a 
child  apparently  too  small  to  understand  the  danger,  and  where  the 
engineer,  had  he  kept  a  proper  lookout,  might  have  averted  it  with- 
out peril   to  passengers." 

Mere  Going  on  Track  Not  Contributory  Negligence. — In  Smith  v. 
Norfolk  &  S.  R.  Co..  144  N.  Car.  728,  19  S.  E.  863,  it  is  held,  that  it  is  the 
dutv  of  a  railroad  in  runninjf  its  trains  to  keep  a  lookout  on  its  track  in 
order  to  discover  and  avoid  any  obstructions  that  may  be  thereon, 
and  if,  by  reasonable  watchfulness  on  the  part  of  the  engineer,  he 
might  discover  a  person,  even  if  a  trespasser,  on  the  track  in  a 
perilous  position,  and  apparently  insensible  to  danger,  in  time  to 
avoid  a  collision  with  him,  and  the  engineer  fails  to  keep  such  lookout 
and  bv  reason  thereof  injury  results  to  such  person,  the  company 
is  guiltv  of  negligence  for  which  an  action  may  be  maintained,  pro- 
vided the  person  iniured  has  not  been  cruilty  of  contributory  negli- 
gence; and.  in  the  absence  of  imminent  danger,  the  mere  going  upon 
a  railroad  track  is  not  contributory  negligence. 
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Possibility  of  Discovering  Child  in  Time. — In  Bottoms  v.  Seaboard 
&  R.  R.  Co.,  114  X.  Car.  699,  19  S.  E.  730,  it  is  held,  that  if  the  en- 
g:ineer,  by  the  exercise  of  reasonable  care  and  prudence,  can  dis- 
cover a  child  on  the  track  in  time  to  stop  the  train,  or  can,  by  the 
exercise  of  reasonable  or  ordinary  care  and  prudence,  discover  that 
a  small  child  is  goinf?  towards  the  track  or  running  near,  so  as  to 
make  it  probable  that  it  will  go  on  the  track,  and  such  discovery  can 
he  made  in  time  to  stop  the  train,  it  is  the  duty  of  the  enji^ineer  to 
stop  and  negligence  in  the  company  if  he  does  not  stop. 

DECISIONS  LIMITING  APPLICATION  OF  RULE. 

Liability   Dependent   upon   Possibility   of   Averting    Accident. — In 

High  V.   Carolina  Cent.  R.  Co.,  112  N.   Car.  385,   17  S.   E.  79,  it  is 
said  in  the  opinion:     "The  failure  of  the  engineer  to  keep  a  proper 
'.ookout  subjects  the  company  to  liability  only  in  those  cases  where* 
if  he  had  seen  the  situation  of  the  injured  party,  it  would  have  become 
his  duty  to  pursue  such  a  course  of  conduct  as  would  have  averted  it.'* 
Liability  Dependent  upon  Possibility  of  Seeing  Plaintiff's  Helpless 
Condition. — In  McArver  v.  Southern  Ry.  Co.   (N.   Car.),  23  Am.  8c 
Eng.  R,  Cas.,  N.  S.,  772,  40  S.  E.  94.  the  complaint  alleged  that  de 
fendant  negligently  ran  a  train  of  cars  against  plaintiffs  decedent 
while  the  latter  was  in  a  helpless  condition  and  when  defendant's  em- 
ployees by  reasonable  care  could  have  seen  from  his  position  that  he 
was  in  such  condition  so  near  the  track  that  he  would  be  struck  by 
the  train.     The  court  charged  that  if  the  engineer  failed  to  keep  a 
proper  lookout,  he  was  negligent.     It  was  held,  that  the  instruction 
was  error,  since,  to  find  defendant  negligent,  it  was  also  necessary 
to  find  that  deceased  was  in  a  helpless  condition  and  sufficiently  near 
the  track  to  be  struck,  and  the  engineer  saw,  or  by  reasonable  dili- 
j?ence  could  have  seen,  him  there  in  that  position  and  condition  in 
time  to  have  prevented  the  injury,  and  failed  to  do  so. 

Where  the  evidence,  in  an  action  against  a  railroad  company  for 
the  negligent  killing  of  one  loitering  near  its  track,  showed  beyond 
question  that  deceased  must  have  been  sitting  on  defendant's  track 
on  the  end  of  a  cross-tie,  but  failed  to  show  that  the  engineer  dis- 
covered deceased,  or,  by  keeping  a  reasonable  lookout,  could  have 
discovered  him  there  in  an  apparently  helpless  condition,  and  that 
thereafter  he  failed  to  use  all  available  means  to  avoid  the  injury,  a 
motion  for  nonsuit  was  properly  granted.  So  held  in  Upton  v. 
South  Carolina  &  G.  E.  Ry.  Co.,  128  N.  Car.  173,  21  Am.  &  Eng.  R. 
Cas.,  N.  S.,  242,  38  S.  E.  736. 

Accident  on  Trestle — Absence  of  Evidence  of  Conditions. — A  judg- 
ment of  nonsuit  will  not  be  reversed,  on  the  ground  that  defendant 
was  negligent  in  running  over  plaintiff's  intestate  while  on  a  trestle, 
where  there  was  no  evidence  that  he  was  seen,  nor  as  to  the  condi- 
tion of  the  road  approaching  the  trestle,  so  as  to  show  negligence  in 
not  seeing  him  in  time  to  prevent  the  injury.  So  held  in  Whiteside* 
r.  Southern  Rv.  Co.,  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  537,  38  S.  E.  878, 
128  \.  Car.  229. 

SOUTH  CAROLINA. 

Death  of  Infant — Failure  to  Lookout  and  Negligence  after  Discov- 
ery of  Peril  Compared. — If  the  direct  and  proximate  cause  of  the 
death  of  an  infant  16  months  of  age,  while  she  is  trespassing  upon  a 
railroad  track,  is  the  negligence  of  the  railroad  in  failing  to  keep  a 
reasonable  lookout  from  a  train,  and  to  discover  the  child  in  time  to 
have  prevented  the  accident,  it  is  as  much  liable  as  if  the  proximate 
cause  of  the  injury  had  been  its  negligence  in  failing  to  avoid  the 
injury  after  discoverinc:  the  child  upon  the  track.  So  held  in  Mason 
'••  Southern  Ry.  Co.  (S.  Car.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  83. 

TEXAS. 
See  Galveston  City  R.  Co.  v.   Hewitt,  67  Tex.   473,  3  S.  W.  705; 
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Galveston,  etc.,  R.  Co.  v.  Levy  (Tex.  Civ.  App.),  79  S.  W.  879;  Hous- 
ton, etc.,  Ry.  Co.  v.  Sympkins,  54  Tex.  615,  6  Am.  &  Enjf.  R.  Cas.  11; 
St.  Louis,  S.  W.  Ry.  Co.  v,  Bolton  (Tex.  Civ.  App.),  81  S.  W.  123; 
San  Antonia,  etc.,  Ry.  Co.  v.  Vaughn,  5  Tex.  Civ.  App.  195,  23  S.  W. 
745;  Texas  &  P.  Ry.  Co.  v.  Barrett,  23  Tex.  Civ.  App.  545,  57  S.  W. 
602. 

Duty  AfiEected  by  Circumstances. — In  Houston,  etc.,  Ry.  Co.  r.  Symp- 
kins, 54  Tex.  615,  6  Am.  &  Eng.  R.  Cas.  11,  it  is  held,  that  those  in 
charge  of  a  moving  railroad  train  must  always  keep  a  reasonable 
lookout,  which  varies  according  to  the  danger  and  all  the  circum- 
stances. 

Switching — Brakeman  Sent  Down  Track — E£Fect  on  Engineer's 
Duty.— In  Galveston,  etc.,  R.  Co.  v.  Levy  (Tex.  Civ.  App.),  79  S.  W. 
879,  it  is  held,  that  the  sending  of  a  brakeman  down  the  track  to  see 
that  the  same  is  clear  before  a  contemplated  switch  is  made  does 
not  relieve  the  engineer  in  charge  of  the  engine  from  the  duty  of 
keeping  a  reasonable  lookout,  while  the  engine  is  in  motion,  to  pre- 
vent injury  to  any  person  on  the  track. 

Absence  of  Contributory  Negligence. — If  a  railroad  operates  its 
trains  in  a  negligent  manner,  or  fails  to  use  ordinary  care  to  discover 
persons  on  the  track,  and  a  trespasser  on  the  track  is  injured  thereby, 
the  company  is  liable  in  the  absence  of  contributory  negligence.  So 
held  in  St.  Louis,  S.  W.  Ry.  Co.  v.  Bolton  (Tex.  Civ.  App.),  81  S. 
W.  123. 

Accident  to  Child. — A  railroad  is  responsible  for  running  a  train 
against  a  child  trespassing  on  its  track,  where  the  injury  might  have 
been  prevented  had  the  trainmen  used  ordinary  care  in  keeping  a 
lookout.  So  held  in  Texas  &  P.  Ry.  Co.  v.  O'Donnell,  58  Tex.  27,  10 
Am.  &  Eng.  R.  Cas.  712. 

In  Missouri,  K.  &  T.  Ry.  Co.  v.  Hammer  (Tex.  -Civ.  App.),  78  S. 
W.  708,  it  is  held,  that  it  is  the  duty  of  trainmen  to  use  ordinary  care 
to  discover  infants  who  may  be  trespassing  on  or  near  the  tracks  in 
front  of  the  train. 

Child  Non  Sui  Juris  Killed  While  Lying  Down  on  Track — Possibil- 
ity of  Seeing  It  in  Time — Proximate  Cause. — In  St.  Louis  &  S.  W. 
Ry.  Co.  V,  Shifflett  (Tex.  Civ.  App.),  56  S.  W.  697,  it  appeared  that 
the  train  was  moving  on  a  straight  up-grade  track,  with  nothing  to 
obstruct  the  view;  .and  that  a  child,  though  lying  down,  could  have 
been  seen  on  the  track  a  distance  of  from  150  to  200  yards,  and  the 
train  could  have  been  stopped  in  a  distance  of  300  feet;  and  that 
defendant's  engineer  and  iireman  did  not  know  that  they  had  struck 
anything  until  after  the  accident.  It  was  held,  that  the  failure  of  the 
trainmen  to  discover  the  presence  of  the  child,  an  infant  too  young 
to  be  capable  of  contributory  negligence,  on  the  track,  was  the 
proximate  cause  of  its  death,  and  rendered  the  company  liable. 

Child  Killed  on  Railroad  Bridge. — The  fact  that  a  railroad  bridge, 
on  which  a  child  is  run  over  and  killed,  is  not  a  public  foot-bridge, 
does  not  relieve  the  company  from  liability  therefor,  when  the  killing 
results  from  an  engineer's  negligence  in  failing  to  see  the  child.  So 
held  in  Texas  &  P.  Ry.  Co.  v.  Harby  (Tex.  Civ.  App.),  2  R.  R.  R. 
602,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  602,  67  S.  W.  541. 

Person  Becoming  Insensible  on  Track  from  Providential  Cause. — 
In  Houston,  etc.,  Ry.  Co.  v.  Sympkins,  54  Tex.  615,  6  Am.  &  Eng.  R. 
Cas.  11,  it  is  held,  that  a  person  who  enters  upon  the  track  of  a  rail- 
way when  no  train  is  in  sight,  should,  from  providential  cause,  be- 
come insensible  while  there,  and  in  that  condition  he  is  run  over  by  a 
train  while  lying  in  open  view,  the  railroad  will  be  liable,  on  account 
of  the  negligence  of  those  in  charge  of  the  train  in  not  discovering 
the  helpless  man  in  time  to  avoid  injuring  him. 

DECISIONS  LIMITING  APPLICATION  OF  RULE. 

Nothing  Intervening  to  Relieve  Act  of  Going  on  Track  from  Its 
Culpability.— In  Galveston,  etc.,  Ry.  Co.  v.  Byon,  70  Tex.  5f,  7  S.  W. 
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687,  it  is  held,  that  if  one  who  is  injured  by  a  train,  was  guilty  of 
contributory  negligence  in  going  upon  the  track,  the  company  will 
not  be  liable  on  account  of  the  failure  of  those  operating  the  train 
to  discover  his  position  in  time  to  avoid  the  injury,  where  nothing 
intervened  between  the  time  of  his  going  on  the  track  until  the 
time  he  was  injured  to  relieve  his  act  in  going  on  the  track  from  its 
culpability. 

Not  Required  to  Lookout  Constantly. — In  Houston  &  T.  C.  Ry. 
Co.  V.  Smith,  77  Tex.  179,  13  S.  W.  972,  it  is  held,  that  it  is  not  negli- 
gence for  those  in  charge  of  a  train  not  to  look  constantly  in  front  of 
the  engine  at  a  place  where  there  is  no  crossing  and  where  they  have 
no  reason  to  expect  that  persons  will  be  on  or  along  the  track. 

Bridges. — In  McCowen  v.  Gulf,  etc.,  Ry.  Co.  (Tex.  Civ.  App.),  73 
S.  W.  46,  it  is  held,  that  a  railroad  is  not  required  to  keep  a  lookout 
for  the  purpose  of  discovering  the  presence  of  a  trespasser  on  one 
of  its  brid|3:es. 

UTAH. 

Child  Asleep  on  Track  Frequented  by  Children  Not  Recognized.-— 

In  Hyde  v.  Union  Pac.  Ry.  Co.,  7  Utah  356,  26  Pac.  979,  it  appeared 
that  a  child  four  year  of  age  went  to  sleep  upon  defendant's  track  at 
a  point  where  children  were  frequently  on  the  track,  and  was  killed 
by  a  train,  whose  engineer  saw  the  child  when  the  train  was  from 
two  hundred  to  three  hundred  yards  away,  but  did  not  slacken  speed 
until  within  thirty  feet  of  where  the  child  lay,  because  he  did  not 
know  what  it  was.  It  was  held,  that  defendant  having  had  a  clear 
opportunity  of  avoiding  the  accident  after  deceased's  negligence,  was 
solely  responsible  for  the  injury,  and  the  child  was  not  such  a  tres- 
passer as  to  bar  a  recovery. 

VIRGINIA. 

Required  to  Keep  Reasonable  Lookout. — In  Tyler  v.  Kelley's 
AdmV,  89  Va.  282,  15  S.  E.  509,  it  is  said  in  the  opinion:  "In  N.  &  W. 
R,  R,  Co.  V.  Harman,  83  Va.  553,  8  S.  E.  251,  the  rule  was  recognized 
that  a  railroad  company  is  bound  to  keep  a  reasonable  lookout  for 
trespassers  on  its  track,  ♦  *  ♦  ."  See  also,  Virginia  Midland  R.  Co. 
V.  White,  84  Va.  498,  5  S.  E.  573;  Blankenship  v.  Chesapeake  &  O. 
R.  Co.,  94  Va.  449,  27  S.  E.  20. 

Supposed  Inanimate  Object  Seen  on  Track — Not  Required  to  Re* 
duce  Speed. — But  in  Tucker's  Adm'r  v.  Norfolk,  etc.,  R.  Co.,  92  Va. 
549,  24  S.  E.  229,  it  is  held,  that  the  fact  that  the  railroad  track  was 
straight  for  a  considerable  distance  and  the  view  unobstructed,  and 
that  an  object,  which  was  believed  to  be  inanimate,  was  seen  lying 
near  the  track,  did  not  impose  upon  the  railroad  the  duty  of  stopping 
or  reducing  the  speed  of  its  train  before  reaching  the  object,  in  order 
to  ascertain  whether  or  not  it  was  an  animate  object;  and  that,  if 
in  the  exercise  of  due  care,  and  keeping  a  constant  lookout,  the  ob- 
ject was  not  ascertained  to  be  a  human  being  until  too  late  to  avert 
contact  with  it,  the  railroad  was  not  liable  for  running  the  train 
against  the  object,  which  proved  to  be  a  man. 

WEST  VIRGINIA. 

Death  of  Helpless  Trespasser— Contributory  Negligence— Proxi- 
mate Cause. — If  the  employees  of  a  railroad  fail  to  keep  a  proper 
lookout,  consistent  with  their  other  duties,  for  helpless  trespassers 
on  the  track,  and  thereby  such  a  helpless  trespasser  is  negligently 
killed,  such  failure  is  the  proximate  cause  of  such  killing;  and  the 
company  will  be  liable  therefor,  notwithstanding  the  prior  negligence 
with  which  such  trespasser  may  be  on  the  track.  But,  if  such  tres- 
passer is  not  helpless,  the  duty  of  keeping  a  lookout  devolves  upon 
him  as  well  as  the  trainmen,  and,  if  an  accident  happen  by  reason  of 
their  mutual  negligence,  no  recovery  can  be  had.  So  held  in  Bias  v. 
Chesapeake  &  O.  Ry.  Co.,  46  W.  Va.  349,  33  S.  E.  240,  13  Am.  &  Eng. 
R.  Cas.,  N.  S.,  616. 
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III.  WHETHER    RAILROAD    IS    REQUIRED  TO  USE    MORB 
CARE  AT  POINTS  WHERE  ITS  TRACKS  ARE  HA- 
BITUALLY  USED  BY  THE  PUBLIC,  WITH 
OR   WITHOUT    LICENSE. 
1.   IN  GENERAL. 
It  seems  that  the  question  whether  persons  usinc;  a  railroad    track 
at  Euch  points  are  trespassers   or  licensees  is  material  only  when    it 
is   necessary   to   determine  whether  or  not  it   was  the   duty  of    those 
in  charge  of  a  train  approaching  such  a  point  to  anticipate  the   pres- 
ence  of  persons  on  the  track.     In  other  respects  as  such  care  is    doe 
in    runninR    trains    to    avoid    injuring   trespassers    as    licensees.       See 
extensive  note,  2   R,   R.   R.  642,   25  Am.   &   Eng.   R.   Cas.,   N.  S.,    642. 
And  there  is  no  attempt  in  this  note  to  discuss  the  question,  ivhat 
does,  or  does  not,  constitute  a  license  to  travel  along  or  across    a 
railroad  track. 

2.  GENERAL  RULE. 
It  may  be  stated,  as  a  general  rule,  that  where  a  railroad  track  at 
a  certain  point  has  been  used,  whether  with  or  without  license,  for 
a  long  time  by  the  puhlic,  those  in  charge  of  a  train  approaching' 
such  place  are  bound  to  anticipate  the  presence  of  persons  on  the 
track  there,  and  must  use  reasonable  care  to  avoid  running  the  train 
against  them. 


UNITED  STATES. 

In  Connell  v.  Southern  Ry.  Co..  33  C.  0.  A.  63.1,  91  Fed.  Rep.  466, 
it  is  held,  that  it  is  the  duty  of  a  railroad  to  exercise  due  care  in  the 
running  of  its  trains  at  all  places  where  it  has  knowledge  that  there 
are  likely  to  be  persons  on  or  near  its  tracks,  to  avoid  injuring  them, 
whether  or  not  the  place  is  a  public  crossing. 

Switch  Tracks  Crossed  Daily  by  Thousands — Bound  to  Anticipate 
Presence.— In  Cahill  v.  Chicago,  etc.,  Ry.  Co.,  20  C.  C.  A.  184,  74 
Fed.  Rep.  285,  it  is  held,  that  at  a  place  where  several  thousand 
people  cross  the  switching  tracks  oE  a  railroad  daily,  and  where  no 
effort  is  made  to  stop  them,  by  fencing,  posting  notices,  or  otherwise, 
persons  attempting  to  cross  there  are  not  mere  trespassers;  and  the 
railroad  is  bound  to  anticipate  their  presence  and  move  its  cars  with 
reasonable  precautions  and  a  proper  regard  to  their  safety. 

No  Recovery  in  Absence  of  Willfulness. — One  who  is  killed  by  a 
train  while  walking  along  a  railroad  track  for  his  own  convenience, 
without  any  invitation  from  the  railroad,  although  it  had  permitted 
others  to  so  use  the  track,  is  at  most  a  mere  licensee,  for  whose 
death  no  recovery  against  the  company  can  be  had  unless  it  was 
caused  willfully,  or  by  negligence  so  gross  as  to  imply  willfulness. 
So  held  in  Cleveland,  etc.,  Ry.  Co.  -v.  Tartt.  12  C.  C.  A.  618,  64  Fed. 
Rep.  833,  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  228. 
A  LAB  AM  A- 

Detached  Cars— High  Speed^No  Signals- 
with  Notice  of  Public  Use  of  Track— Willfal 
Great  Southern  R.  Co.  v.  Guest  (Ala.),  B  R. 
Eng.  R.  Cas.,  N.  S.,  441,  34  So.  BBS,  it  is  held, 
servants  ran  certain  cars,  from  which  the  eng 
at  a  high  rate  of  speed,  and  without  signals  oi 
the  track  where  they  knew  persons  were  woni 
people  used  the  track  as  a  passway  with  such 
numbers  that  defendant's  employees  would  bi 
edge  thereof,  and  plaintiff's  intestate  was  killei 
the  rear  by  such  cars,  which  defendant's  br; 
stop    after    discovering    intestate's    peril,    deft 
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willfully  killing  him,  notwithstanding  he  was  a  trespasser  and 
guilty  of  contributory  negligence. 

Wantonness  and  Intention  Not  Dependent  upon  Actual  Knowledge 
of  Peril. — In  Nave  v.  Alabama  G.  S.  R.  Co.,  96  Ala.  264,  11  So.  391, 
it  is  said  in  the  opinion:  "The  proposition  declared  in  the  citation 
from  the  case  of  Glass  v.  Memphis  &  Charleston  Railroad  Co.  (94  Ala. 
581),  10  So.  215,  that  'wantonness  and  intention  to  do  wrong  can  never 
be  imputed  to  them  unless  they  actually  know,  not  merely  ought  to 
know'  must  be  taken  in  connection  with,  and  as  limited,  in  the  case 
of  Ga.  Pac.  Railway  Co.  v,  Lee,  92  Ala.  271,  to  the  effect  That  to 
run  a  train  at  a  high  rate  of  speed,  and  without  signals  of  approach, 
at  a  point  where  the  trainmen  have  reason  to  believe  there  are  per- 
sons in  exposed  positions  on  the  track,  as  over  an  unguarded  cross- 
ing in  a  populous  district  or  a  city,  or  where  the  public  are  wont  to 
pass  on  the  track  with  such  frequency,  and  in  such  numbers,  facts 
known  to  those  in  charge  of  the  train,  as  that  they  will  be  held  to 
a  knowledge  of  the  probable  consequences  of  maintaining  great  speed 
without  warning,  so  as  to  impute  to  them  reckless  indifference  in 
respect  thereto,  as  would  render  their  employer  liable  for  injuries 
resulting  therefrom,  notwithstanding  there  was  negligence  on  the 
part  of  those  injured,  and  no  fault  on  the  part  of  the  servants  after 
seeing  the  danger.  The  doctrine  is  not  based  on  the  idea  that  they 
ought  to  have  sooner  observed  the  danger,  but  on  the  ground  that 
they  knew  of  its  existence,  of  the  presence  of  people  in  positions  of 
peril  as  a  matter  of  fact,  without  seeing  them  at  all  in  the  particular 
instance.' " 

Use  of  Tracks  by  Pedestrians  Not  Preventable — ^Evidence  of  Use 
Inadmissible. — Since  railroad  companies  cannot,  in  the  absence  of 
statutory  provisions,  prevent  the  use  of  their  tracks  by  pedestrians, 
evidence  of  a  custom  on  the  part  of  pedestrians  to  walk  on  the  track 
is  not  admissible  as  evidence  against  one  railroad,  in  an  action  to 
recover  for  the  death  of  a  person  killed  while  on  the  track.  So  held 
in  Memphis  &  Charleston  R.  Co.  v.  Womack,  84  Ala.  149,  84  So.  618, 
yi  Am.  &  Eng.  R.  Cas.,  N.  S.,  308;  Glass  v.  Memphis  &  C.  R.  Co.,  94 
Ala.  581,  11  So.  215. 

Use  of  Track  as  Pathway  to  Spring — Evidence  Inadmissible. — 
Plaintiff's  intestate  having  been  killed  while  walking  down  defend- 
ant's track,  by  an  engine  approaching  from  behind  him,  the  fact  that 
persons  in  the  neighborhood  were  in  the  habit  of  crossing  the  tracks 
near  the  place  in  order  to  get  water  from  a  spring  close  by,  is  not 
admissible  as  evidence  for  plaintiff.  Nor  can  plaintiff  be  allowed  to 
prove  that  other  persons  were  in  the  habit  of  walking  along  the  rail- 
road track,  at  or  near  the  place  where  the  intestate  was  killed,  with- 
oot  objection  on  the  part  of  the  railroad.  So  held  in  Carrington  v. 
Louisville  &  N.  R.  Co.,  88  Ala.  472,  6  So.  910,  41  Am.  &  Eng.  R. 
Cas.  543. 

Walking  upon  Track — Neighborhood  Custom — Trespasser. — A  per- 
son who  goes  on  a  railroad  track,  though  in  accordance  with  the 
custom  of  those  living  near,  to  walk  on  it,  without  objection  from 
the  railroad  company,  is  a  trespasser.  So  held  in  Louisville  &  N.  R. 
Co.  V.  Mitchell  (Ala.),  4  R.  R.  R.  425,  27  Am.  &  Eng.  R.  Cas.,  N.  S., 
425,  32  So.  735. 

A  person  who  walks  on  a  railroad  track  is  a  trespasser,  and  the 
to  that  persons  are  in  the  habit  of  walking  on  it,  without  objection 
on  the  part  of  the  railroad  authorities,  does  not  change  or  affect  the 
character  of  the  act  as  a  trespass.  So  held  in  Glass  v.  Memphis  & 
C.  R,  Co.,  94  Ala.  581,  10  So.  215. 

COLORADO. 
Continued  Use  after  Repeated  Protests. — Continued  use  of  a  rail- 
road track  as   a  pootpath   does  not  make  the  persons   so  using  it 
licensees,  where  repeated  protests  and  warning  against  such  use  are 

21  RR  R-17 


258         Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S 

Note 

given.    So  held  in  Denver  &  R.  G.  R.  Co.  v.  BuflFehr  (Colo.),  69 
582,  4  R.  R.  R.  762,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  762. 

DELAWARE. 

Rule  Same  as  in  Case  of  Mere  Trespassers. — Where  persons  are 
using  a  permissive  way  across  a  railroad,  without  the  invitation  of 
the  company,  and  only  upon  permission  or  silent  acquiescence  of  the 
company,  the  rule  of  law  is  the  same  as  in  the  case  of  mere  tres- 
passers, that  the  company  will  be  held  liable  only  for  such  injuries 
as  arise  from  its  gross  negligence  or  wanton  disregard  of  human  life. 
So  held  in  Weldon  v.  Philadelphia,  etc.,  R.  Co.  (Del.  Supr.  Ct.),  13 
Am.  &  Eng.  R.  Cas.,  N.  S.,  759. 

GEORGIA. 

Private  Way  Used  as  Crossing  by  Many — Duty  to  Anticipate  Their 
Presence. — Where  a  number  of  persons  habitually,  with  the  knowl- 
edge and  without  the  disapproval  of  the  railroad  company,  use  a 
private  way  for  the  purpose  of  crossing  the  tracks  of  the  company 
at  a  given  point,  the  employees  of  the  company  in  charge  of  one  of 
its  trains,  who  are  aware  of  this  custom,  are  bound,  on  a  given  j)cca- 
sion,  to  anticipate  that  persons  may  be  upon  the  track  at  this  point, 
and  they  are  under  a  duty  to  take  such  precautions  to  prevent  injury 
to  such  persons  as  would  meet  the  requirements  of  ordinary  care  and 
diligence.  So  held  in  Bullard  v.  Southern  Ry.  Co.  (Ga.),  6  R.  R.  R. 
606,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  606,  43  S.  E.  39. 

More  Caution  Required. — In  Western  &  A.  R.  R.  z^.  Meigs,  74  Ga. 
857,  it  is  held,  that  engineers  should  observe  more  caution  in  running: 
trains  at  places  where  they  know  persons  are  likely  to  be  on  the  track 
than  elsewhere,  even  if  such  persons  are  trespassers,  and  especially 
is  this  true  when  the  company  has  at  least  tacitly  consented  to  this 
otherwise  unauthorized  use  of  its  tracks  by  the  public. 

Georgia  Decisions  Reviewed. — In  Bullard  v.  Southern  Ry.  Co. 
(Ga.),  6  R.  R.  R.  606,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  606,  43  S.  E.  39, 
it  is  said  in  the  opinion:  "We  do  not  think  any  decision  of  this 
court  can  be  found  where  it  was  held  that  where  a  person  habitually 
used  a  passageway  across  the  tracks  of  a  railroad  company  at  a 
particular  point,  with  the  knowledge  and  without  the  disapproval  of 
the  company,  it  was  under  no  higher  duty  to  him  than  not  to  injure 
him  willfully  after  his  presence  on  the  track  was  discovered.  On  the 
contrary,  exactly  the  opposite  rule  has  been  applied  in  a  case  where 
the  trespasser  was  using  the  tracks  of  the  company  longitudinally  at 
a  place  where  the  public  were  in  the  habit  of  passing  along  the  tracks. 
That  case  was  Railroad  Co.  v.  Meigs,  7  Ga.  864,  and  it  was  said: 
'There  was  no  error  in  admitting  the  testimony  relating  to  the  habit 
of  the  public  in  walking  on  defendant's  tracks  at  and  near  the  place 
where  this  injury  happened.  While  this  habit,  even  if  acquiesced 
in  by  the  railroad  company,  did  not  prevent  the  deceased  from  be- 
ing a  trespasser,  it  was  a  circumstance  which  the  jury  might  prop- 
erly consider  in  determining  whether  or  not  the  persons  in  charge 
of  the  train  showed  proper  diligence  at  the  time  the  killing  occurred. 
Railroad  engineers  should  observe  more  caution  in  running  at  places 
where  they  know  persons  are  likely  to  be  on  the  track  than  else- 
where, even  if  those  persons  are  trespassers,  and  especially  is  this 
true  when  the  company  has  at  least  tacitly  consented  to  this  other- 
wise unauthorized  use  of  its  property  by  the  public'  " 

ILLINOIS. 

Rule  as  to  Trespassers  Not  Applicable. — In  Jelinski  v.  Belt  R.  Co., 
86  111.  App.  535,  it  is  held,  that  if  the  place  where  a  person  is  injured 
in  passing  over  a  railroad  track  is  not  a  public  street,  but  has  been 
so  far  used  by  the  public  as  to  show  an  invitation  or  assent  by  the 
railroad  to  such  use,  the  rule  as  to  trespassers  has  not  been  applied, 
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but  railroad  companies  have  been  held  obligrated  to  the  exercise  of 
care  in  the  movements  of  their  trains  in  relation  to  such  ways  and 
the  people  so  using  them. 
Knowledge  of  Use  of  Track  by  Many  Trespassers — Question  of 

Wantonness. — In  Illinois  Cent.  R.  Co.  v.  Beard,  49  111.  App.  232,  it 
is  held,  that  the  fact  that  many  persons  use  a  railroad  track  in  pass* 
ing  along  or  across  it  at  a  certain  point  with  the  knowledge  of  the 
company,  but  without  the  legal  right  to  do  so,  may  have  an  impor- 
tant bearing  upon  the  question  as  to  the  correctness  of  the  acts  of 
the  railroad  in  the  operation  of  its  trains,  in  an  action  for  injury  to 
a  person  so  using  the  track  in  this,  such  an  act  may  be  mere  neg- 
ligence without  such  knowledge,  for  which  there  could  be  no  re- 
covery; but  with  such  knowledge,  the  same  act  may  be  so  grossly 
negligent  as  to  evince  wantonness  indicating  an  utter  disregard  for 
human  life. 

Boy  Injured  at  Night — ^Track  Crossed  by  Many  People — ^Absence 
of  Train  Lights. — In  an  action  by  a  boy  for  injuries  received  by  him 
while  trespassing  upon  the  track  of  defendant,  evidence  is  admissible 
to  show  that  great  crowds  of  people,  with  the  railroad's  knowledge, 
were  accustomed  to  cross  the  tracks  each  day,  at  about  the  same 
time  and  place  of  the  accident;  and  it  is  proper  to  be  considered  by 
the  jury  in  determining,  as  a  matter  of  fact,  whether  the  acts  of  the 
trainmen,  in  running  its  trains  without  light  at  such  a  place,  known 
to  them  to  be  constantly  used  by  crowds  of  people  at  the  particular 
time  of  the  evening  when  the  injuries  were  sustained,  were  so  reck- 
lessly and  grossly  negligent  as  to  be  willful  and  wanton.  So  held  in 
O'Connor  v.  Illinois  Cent.  H-  Co.,  77  111.  App.  22. 

Duty  Not  Created  by  Mere  Naked  License. — In  Illinois  Cent.  R. 
Co.  V.  Godfrey,  71  111.  500,  it  is  said  in  the  opinion:  "The  plaintiff  was 
traveling  upon  defendant's  right  of  way,  not  for  any  purpose  of 
business  connected  with  the  railroad,  but  for  his  own  mere  conven- 
ience, as  a  footway,  in  reaching  his  home,  after  a  search  after  his 
cow.  There  was  nothing  to  exempt  him  from  the  character  of  a 
wrongdoer  and  trespasser  in  so  doing,  further  than  the  supposed 
implied  assent  of  the  company,  arising  from  their  noninterference 
with  a  previous  like  practice  by  individuals.  But,  because  the  com- 
pany did  not  see  fit  to  enforce  its  rights,  and  keep  people  off  its 
premises,  no  right  of  way  over  its  grounds  was  thereby  acquired. 
It  was  not  bound  to  protect  or  provide  safeguards  for  persons  so 
using  its  grounds  for  their  own  convenience.  The  place  was  one  of 
danger,  and 'such  persons  went  there  at  their  own  risks,  and  enjoyed 
the  supposed  implied  license  subject  to  its  attendant  perils.  At  the 
most,  there  was  here  no  more  than  a  mere  passive  acquiescence  in 
its  use.  A  mere  naked  license  or  permission  to  enter  or  pass  over 
an  estate,  will  not  create  a  duty  or  impose  an  obligation  on  the 
part  of  the  owner  to  provide  against  the  danger  of  accident. 
Sweeny  v.  Old  Colony  and  Newport  Ry.  Co.,  10  Allen  (Mass.), 
368.  373;  Hickey  v.  Boston  and  Lowell  Ry.  Co.,  14  Allen  (Mass.),  429; 
Phil  &  Reading  R.  R.  Co.  v.  Hummell,  44  Penn.  St.  375;  Gillis  v.  The 
Penn.  Ry.  Co.,  59  Pa.  St.  129." 

Occasional  Use  of  Tracks  between  Crossings  by  Mere  Sufferance. 
-In  Illinois  Cent.  R.  Co.  v.  O'Connor,  189  111.  559,  20  Am.  &  Eng. 
R.  Cas.,  N.  S.,  816,  59  N.  E.  1098,  it  is  said  in  the  opinion:  "It  is 
true  that  some  courts  have  held  that  where  a  railroad  company  has 
lor  a  considerable  length  of  time  permitted  the  public  to  cross  its 
tracks  at  given  points  without  objection,  it  owes  the  duty  of  reason^ 
able  care  towards  those  so  using  the  crossing  (Taylor  v.  Delaware 
and  Hudson  Canal  Co.,  113  Pa.  St  162,  8  Atl.  43;  Barry  v.  New 
York,  etc..  R.  Co..  92  N.  Y.  289,  13  Am.  &  Eng.  R.  Cas.  615;  Byrne 
•^.  Railroad  Co.,  104  N.  Y.  362,  10  N.  E.  539;  Swift  v.  Staten  Island 
R.  T.  R.  Co.,  123  N.  Y.  645.  25  N.  E.  378).  But  as  shown  above,  we 
have  held,  in  accordance  with  the  rule  laid  down  by  Elliott  in  his 
work  on  Railroads  (vol.  3,  §  1252).  'Mere  sufferance  or  passive  ac- 
quiescence in  the  occasional  use  of  the  tracks  between  crossings  does 
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not   necessarily   amount   to   a   license,    and   where   nothing  more     is 
shown,  one  who  so  uses  the  track  is  a  trespasser.'     (Ibid.,  §  1248.)" 

Custom  to  Cross  Track  at  Certain  Point  in  City. — The  fact  that  at 
a  certain  point  in  a  populous  city  persons  commonly  enter  on  the 
right  of  way  of  a  railroad  company  for  the  purpose  of  crossing  its 
tracks,  to  the  knowledge  and  without  the  active  interference  of  the 
company's  employees,  does  not  constitute  one  so  doing  anything^ 
more  than  a  mere  trespasser,  or  charge  the  company  with  any  greater 
degree  of  care  to  avoid  his  injury  than  it  owes  to  trespassers  gener- 
ally. So  held  in  Illinois  Cent.  R.  Co.  v.  O'Connor,  189  111.  559,  20 
Am.  &  Eng.  R.  Cas.,  N.  S.,  816,  59  N.  E.  1098. 

Use  of  Track  as  Footpath  by  Several  Families — Evidence  Not  Ad- 
missible.— Evidence  of  use  by  several  families  of  a  railroad  track  as 
a  footpath,  not  impliedly  assented  to  by  the  railroad  company,  and 
not  such  as  to  create  a  right  in  the  users,  or  a  duty  on  the  part  of  the 
company  different  from  what  it  would  owe  to  a  trespasser,  is  not 
admissible,  in  a  suit  by  a  trespasser  for  injury  from  being  struck  by 
an  engine,  though  a  count  of  the  declaration  alleged  that  the  engineer, 
by  the  use  of  ordinary  care,  could  have  seen  the  plaintiff  and  avoided 
the  injury.  So  held  in  Wabash  R.  Co.  v.  Jones,  163  111.  167,  45  N. 
E.  50. 

Not  Bound  to  Protect  or  Provide  Safeguards. — ^The  mere  acquies- 
cence of  a  railroad  in  the  use  of  its  track  or  right-of-way  by  persons 
passing  along  it,  as  a  footway,  does  not  give  such  persons  a  right  of 
way  over  the  track,  nor  is  the  company  bound  to  protect  or  provide 
safeguards  for  persons  so  using  its  property.  So  held  in  Illinois 
Cent.  R.  Co.  v.  Godfrey,  71  111.  500. 

INDIANA. 

Tracks  within  City — What  Does,  and  Does  Not,  Constitute  License 
to  Use. — In  Palmer  v.  Chicago,  etc.,  R.  Co.,  122  Ind.  250,  14  N.  E. 
70,  31  Am.  &  Eng.  R.  Cas.  364,  it  is  said  in  the  opinion:  "Where  a  rail- 
road company  licenses  the  public  to  make  use  of  its  tracks  in  a  city, 
town,  or  village,  it  cannot  treat  one  who  avails  himself  of  the  license 
as  a  trespasser.  But  it  is  not  enough  that  persons  do  occasionally 
use  the  track,  for,  to  constitute  a  license,  it  must  appear,  either  ex- 
pressly or  by  implication,  that  the  owner  of  the  track  authorized  them 
to  use  it." 

Track  Used  as  Footway  by  Public  for  Six  Months — No  Watchman, 
Gates,  or  Signals. — A  person  injured  while  using  a  footway  on  a 
railroad  track  for  her  own  convenience,  which  had  been  used  by  the 
public  for  six  months  without  any  dedication  by  the  company,  is 
not  entitled  to  maintain  an  action  against  the  company  therefor,  for 
a  failure  to  maintain  a  watchman,  or  operate  gates,  or  give  warning 
of  the  approach  of  trains,  since  the  company  owed  plaintiff  no  duty 
except  tt>  refrain  from  willful  or  wanton  negligence.  So  held  in 
Cannon  v.  Cleveland,  etc.,  Ry.  Co.  (Ind.),  1  R.  R.  R.  53,  24  Am.  & 
Eng.  R.  Cas.,  N.  S.,  53,  62  N.  E.  8. 

iSsks  Assumed. — In  Jeffersonville,  etc.,  R.  Co.  v.  Goldsmith,  47 
Ind.  43,  it  is  held,  that  between  stations  and  public  crossings  a  rail- 
road track  belongs  exclusively  to  the  railroad  company;  and  all  per- 
sons who  walk,  ride,  or  drive  thereon  are  trespassers;  and  if  persons 
so  use  the  track  at  the  sufferance  or  with  the  permission  of  the  rail- 
road company,  they  do  so  subject  to  all  the  risks  incident  to  so  haz- 
ardous an  undertaking;  and,  if  injured  by  a  train  of  the  company, 
the  company  is  not  liable,  unless  the  injury  was  wantonly  or  inten- 
tionally inflicted. 

KANSAS. 

Accident  on  Trestle — Circumstances  Rendering  Use  by  Pedestrians 
Specially  Dangerous. — Where  a  railroad  has  constructed  a  trestle  or 
bridge  over  a  street  and  creek,  laid  out  on  the  plat  of  a  city,  at  a 
place  where  the  street  has  not  been  graded  or  improved,  and  the 
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trestle,  with  a  span  of  one  hundred  feet,  extends  over  a  stream  sixty 
feet  wide,  with  perpendicular  banks  from  fifteen  to  twenty  feet  high, 
and  is  thirty  feet  above  the  water  in  the  creek,  and  the  water  is  from 
three  to  six  feet  deep,  and  there  is  no  railing  to  the  trestle,  and  no 
foot-planks  upon  it,  and  the  only  way  of  crossing  the  trestle  is  by 
stepping  from  tie  to  tie,  and  the  company  is  constantly  using  the 
track  on  the  trestle  for  the  operation  of  its  locomotives  and  cars, 
and  a  party  climbs  and  attempts  to  cross  the  trestle  without  the  con- 
sent of  the  company,  and  is  run  over  by  a  hand-car,  it  is  held,  in  an 
action  for  his  injuries,  that  evidence  of  the  custom  of  pedestrians  to 
cross  the  trestle  is  inadmissible.  Mason  v.  Missouri  Pac.  Ry.  Co.,  27 
Kan.  83,  41  Am.  Rep.  405,  6  Am.  &  Eng.  R.  Cas.  1. 

KENTUCKY. 

The  fact  that  pedestrians,  by  license  or  custom,  travel  upon  a  rail- 
road track  at  a  particular  place,  makes  it  the  duty  of  the  trainmen  to 
exercise  greater  caution  and  prudence  in  the  operation  of  trains  at 
such  place,  whatever  may  be  the  extent  of  the  duty  which  the  com- 
pany owes  to  such  persons;  and  neither  a  train  nor  a  single  car 
should  be  moved  at  such  place  without  some  servant  in  a  position  to 
Rive  warning  of  its  approach  and  control  its  movements.  So  held  in 
Shelby's  Adm'r  v.  Cincinnati,  etc.,  R.  Co.,  85  Ky.  224,  3  S.  W.  157. 

Custom  to  Cross  at  Certain  Points. — In  operating  its  trains  within 
the  limits  of  a  city  at  a  point  where  persons  are  accustomed  to  cross 
the  track,  a  railroad  is  required  to  use  greater  caution  than  is  re- 
quired in  the  country.  So  held  in  Illinois  Cent.  R.  Co.  v.  Dick,  91 
Ky.  434,  15  S.  W.  665, 

Accident  in  City — Track  Only  Means  of  Ingress  and  Egress  for 
Local  Residents — Absence  of  Signals. — In  an  action  for  personal  in- 
juries inflicted  upon  plaintiff  by  defendant's  train,  plaintiff  offered 
evidence  to  show  that  the  place  where  he  was  injured  was  within  the 
corporate  limits  of  a  city;  that  at  such  point,  for  more  than  five  years, 
it  had  been  constantly  and  notoriously  used  as  a  footpath,  by  the  ac- 
quiescence and  permission  of  defendant;  that  several  hundred  per- 
sons daily  so  used  it;  that  houses  were  built  fronting  on  the  railway, 
and  the  track  was  the  only  means  for  the  occupants  of  the  houses  for 
ingress  and  egress;  and  that  it  was  the  usual  and  customary  way  for 
public  travel  from  the  eastern  to  the  western  part  of  the  city.  It  was 
lield,  error  to  refuse  to  admit  such  evidence,  as  the  locality  was  such 
that  warning  of  the  train  should  have  been  given.  Connell  v.  Ches- 
apeake &  O.  Ry.  Co.  (Ky.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  236. 

Possible  Presence  Need  Not  Be  Considered. — The  fact  that  a  rail- 
road track  is  used  by  pedestrians  does  not  lessen  the  rights  of  the 
company  to  run  its  trains  without  taking  their  possible  presence  into 
consideration.  So  held  in  Gregory  v.  Louisville  &  N.  R.  Co.  (Ky.). 
12  R.  R.  R.  293.  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  293.  79  S.  W.  238. 

Absence  of  Evidence  of  Authority  to  Use. — In  Ho  skins  v.  Louis- 
ville &  N.  R.  Co.  (Ky.),  30  S.  W.  643,  it  is  held,  that  evidence  that 
the  public  had  habitually  used  that  part  of  defendant's  railroad  track 
on  which  deceased  was  walking  when  struck  by  a  train,  a  highway, 
was  inadmissible,  there  being  no  evidence  that  the  company  had 
authorized  such  use. 

Public  Could  Acquire  No  Right  to  Use  as  Footpath  Track  Not  in 
Highway, — In  an  action  for  injuries  sustained  by  a  person  struck  by 
a  car,  evidence  as  to  the  use  of  the  track  by  the  public  as  a  passway 
was  not  admissible,  as  the  track,  though  an  extension  of  a  street 
railroad,  was  not  in  the  highway;  and  such  use  gave  the  public  no 
right  thereto.  So  held  in  Floyd  v.  Paducah  Ry.  &  L.  Co.  (Ky.),  23 
Am.  &  Eng.  R.  Cas..  N.  S.,  167,  64  S.  W.  653. 

LOUISIANA. 

Where  one  goes  on  the  premises  of  a  railroad  company  by  implied 
permission,   he    assumes   the   responsibility   of   risks   incident   to    the 
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place.     So  held  in  Settoon  v.  Texas  &  Pac.  Ry.  Co.,  48  La.  Ann.    807, 
19  So.  759. 

MARYLAND. 

Duty  of  Special  Protection  Not  Created. — Any  one  who  uses  a 
railroad  right  of  way  as  a  footway,  and  not  for  any  business  -with 
the  railroad  company,  is  a  wrongdoer  and  a  trespasser,  and  the  mere 
acquiescence  of  the  railroad  company  in  such  use  does  not  create 
any  obligation  for  special  protection.  So  held  in  Baltimore  &  O.  R. 
Co.  V.  State,  62  Md.  479,  50  Am.  Rep.  233,  19  Am.  &  Eng.  R.  Cas.    83. 

MISSOURL 

Use  under  Implied  License. — Under  the  Missouri  doctrine,  one  who 
uses  a  railroad  track  as  a  highway  under  an  implied  license  is  not  a 
trespasser  on  the  track.  So  held  in  LeMay  v.  Missouri  Pac.  R.  Co., 
105  Mo.  361,  16  S.  W.  1049. 

Use  for  Long  Time  by  Permission. — \  person  is  not  a  trespasser 
on  a  railroad  track  who  has  been  accustomed  to  use  it  for  a  lonj? 
time  with  the  company's  permission.  So  held  in  Guenther  v.  St. 
Louis,  etc.,  Ry.  Co.,  108  Mo.  18,  18  S.  W.  846. 

No  Presumption  of  Clear  Track. — Where  there  is  reason  to  ap- 
prehend that  the  track  may  not  be  clear,  those  in  charge  of  a  train 
cannot  act  on  the  presumption  that  it  is  clear  without  the  company 
being  responsible  for  the  consequences,  even  if  they  are  injuries  to 
a  trespasser  on  the  track,  notwithstanding  the  railroad's  right  to  have 
a  clear  track  at  such  point.  So  held  in  Fiedler  v.  St.  Louis,  etc.,  Ry. 
Co.,  107  Mo.  645,  18  S.  W.  847;  Frick  v.  St.  Louis,  etc.,  Ry.  Co.,  75 
Mo.  595,  8  Am.  &  Eng.  R.  Cas.  280;  Williams  r.  Kansas  City,  etc., 
Ry.  Co..  96  Mo.  275,  9  S.  W.  573,  37  Am.  &  Eng.  R.  Cas.  329. 

Man  Lying  on  Track — Engineer  Not  Chargeable  with  Notice — No 
Inference  of  Negligence. — A  locomotive  engineer  is  bound  to  be  on 
the  lookout  for  persons  using  the  track  at  a  place  where  it  is  habit- 
ually used  for  a  footpath,  but  is  not  chargeable  with  notice  that  a 
man  is  liable  to  be  lying  on  the  track  at  such  a  place;  and  the  mere 
fact  that  a  man  so  lying  on  the  track  is  struck  by  the  train  is 
not  of  itself  sufficient  to  justify  the  inference  that  the  engineer 
failed  to  use  ordinary  care  to  discover  him  in  time  to  prevent  injuring 
him.  So  held  in  Ayers  v.  Wabash  R.  Co.  (Mo.),  16  R.  R.  R.  470,  39 
Am.   &  Eng.  R.  Cas.,  N.   S.,  470,  88  S.  W.  608. 

Use  of  Tracks  as  Footpath — ^Twenty-Five  Years'  Acquiescence — 
Steps  over  Railroad  Fence. — In  Morgan  v,  Wabash  R.  Co.,  159  Mo. 
262,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  372,  60  S.  W.  195,  it  is  held,  that 
if  a  railroad  has  for  more  than  twenty-five  years  acquiesced  in  its 
tracks  being  used  as  a  footpath  by  the  whole  community,  and  per- 
mitted steps  over  its  fence  to  stand  as  a  permanent  invitation  to 
them  to  walk  on  the  track,  it  cannot  take  refuge  behind  a  statute 
declaring  one  walking  on  a  fenced  railroad  track  to  be  a  trespasser. 

MONTANA. 

Effect  of  Mere  Tolerance  of  Prior  Trespassers. — In  Egan  v.  Mon- 
tana Cent.  Ry.  Co.,  24  Mont.  569,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  72, 
63  Pac.  831,  it  is  held,  that  mere  tolerance  of  past  trespasses  on  a 
railroad  right-of-way  will  not  justify  the  inference  that  other  acts  of 
the  same  kind  were  licensed. 

NEBRASKA. 

Duty  to  Persons  Who  May  Reasonably  Be  Expected  to  Be  on 
Right  of  Way. — A  railroad  does  not  discharge  its  whole  duty  by  re- 
fraining from  wantonly  injuring  a  trespasser  upon  its  tracks  after 
observing  his  position.  It  is  bound  in  all  cases  to  exercise  reason- 
able care  to  avoid  injuring  all  persons  who  are  known  to  be,  or  who 
may  reasonably  be  expected  to  be,  upon  its  right  of  way.    So  held  in 
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Chicago,  etc..   R.  Co.  v.  Wymore,  40  Neb.  645.  58  N.  W.  1120;  Chi- 
cago, etc.,   R.   Co.  V.  Wilgus,  40  Neb.  660,  58  N.  W.  1125. 

NEW  YORK. 

Trodden  Path — Acquiescence  in  Use, — In  Larkin  v.  New  York  & 
N.  R.  Co.,  19  N.  Y.  Supp.  479,  it  is  held,  that  a  railroad  company  must 
exercise  reasonable  care  to  avoid  injuring  a  person  crossinpr  its  track 
by  a  trodden  path,  in  whose  continuous  and  notorious  use  it  has  ac- 
quiesced, and  is  not  liable  for  only  such  injuries  as  are  wanton. 

Accident  Where  Street  Was  to  Be  Laid  out— Habitual  Use  by  Pub- 
lic—In Matze  V.  New  York  Cent,  &  H.  R.  R.  Co.,  1  Hun  (N.  Y.),  417, 
:t  appeared  that  plaintiff,  while  crossing  defendant's  track,  in  the 
eveniner,  at  a  point  where  a  street  was  to  be,  but  had  not  yet  been, 
laid  out,  but  where  the  public  were  in  the  habit  of  crossing  and  re- 
crossing,  was  struck  by  one  of  defendant's  locomotives.  It  was  held, 
that  even  if  the  public  had  acquired  a  license,  from  the  acquiescence 
of  the  company,  to  cross  the  track  at  such  place,  such  license  created 
no  lecral  right  and  imposed  no  duty  upon  defendant,  except  the  gen- 
eral duty,  which  every  man  owes  to  others,  to  do  them  no  inten- 
tional injury. 

Injury  Resulting  from  Departure  by  Trainmen  from  Ordinary 
Course  of  Procedure — Risks  Assumed  by  Licensees. — In  Sutton  v. 
New  York  Cent.,  etc.,  R.  Co.,  66  N.  Y.  243,  it  is  held,  that  although  a 
railroad  has,  by  permitting  persons  to  repeatedly  cross  its  tracks  at 
a  point  where  there  is  no  public  right  of  passage,  given  an  implied 
license  so  to  do.  it  owes  no  duty  of  active  vigilance  to  those  so 
using  the  tracks  to  guard  them  from  accident;  that  the  company  is 
not  restricted  by  the  license  in  the  use  of  its  tracks;  nor  will  a  de- 
parture in  some  degree  or  particular  by  its  trainmen  from  the  or- 
dinary course  of  procedure  make  it  liable  for  an  injury  resulting 
therefrom,  unless  it  involved  the  doing  of  an  act  which  might  rea- 
sonably be  anticipated  would  result  in  injury  to  a  person  lawfully  on 
the  track  under  the  license;  and  that  the  licensees  acting  under  it 
take  the  risks  incident  to  the  business. 

Path  Across  Right-of-Way — Openings  in  Fences  on  Both  Sides. — 
In  LeDuc  v.  New  York  Cept.  &  H.  R.  Co.,  87  N.  Y.  Supp.  364,  it 
appeared  that  on  one  side  of  the  track,  where  a  path  entered  de- 
fendant's right-of-way,  there  had  been  left  an  opening  in  the  railroad 
fence  about  two  feet  wide,  and  that  on  the  opposite  side  of  the  right- 
of-way  the  fence  had  been  allowed  to  be  down.  It  was  held,  that 
this  did  not  show  an  acquiescence  amounting  to  a  license,  so  as  to 
impose  on  the  company  the  duty  of  using  reasonable  care  in  running 
its  trains  so  as  to  avoid  injuring  persons  using  the  path. 

Person  Injured  While  at  a  Distance  from  Path  Used  by  Public. — In 
UDuc  V.  New  York  Cent.  &  H.  R.  Co.,  87  N.  Y.  Supp.  364.  it  is  held, 
that  a  person  on  a  railroad  track  at  a  distance  from  a  path  used  by 
the  public  with  the  acquiescence  of  the  company,  and  who  was  not 
i?oing  toward  the  opening  in  the  railroad  fence  where  the  path  en- 
tered the  right-of-way,  is  a  trespasser,  and  the  company  is  liable  only 
in  case  of  willful  misconduct  resulting  in  his  injury. 

NORTH  CAROLINA. 

In  an  action  against  a  railroad  company  for  the  killing  of  a  person 
on  the  track,  evidence  that  the  track  is  used  as  a  walkway  is  ad- 
missible. So  held  in  Hord  v.  Southern  Ry.  Co.  (N.  Car.)  23  Am.  & 
Eng.  R.  Cas.,  N.  S.,  756,  40  S.  E.  69.  See  also.  McCall  v.  Southern 
Ry.  Co.  (N.  Car.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  760,  40  S.  E.  67. 

OHIO. 

Bound  to  Anticipate  Continuance  of  Use. — In  Harriman  v.  Pitts- 
burg, etc..  Ry.  Co.,  45  Ohio  St.  Rep.  11,  2  N.  E.  451,  32  Am.  &  Eng. 
R.  Cas.  37,  it  is  held,  that  where  a  railroad  has  for  a  long  time  per- 
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mitted  the  public,  including  children,  to  travel  and  pass  habitually 
over  its  road  at  a  given  point,  without  objection  or  hindrance,  it 
should  in  the  operation  of  its  trains  and  management  of  its  road,  so 
long  as  its  acquiescence  in  such  use  continues,  be  held  to  anticipate 
the  continuance  thereof,  and  is  bound  to  exercise  care,  have  due  re- 
gard to  such  probable  use,  and  proportioned  to  the  probable  dang'er 
to  persons  so  using  its  road.  , 

OREGON. 

Death  of  Child — Question  of  Trainmen's  Negligence. — In  Cas  si  da 

V.  Oregon  Ry.  &  Nav.  Co.,  14  Ore.  551,  13  Pac.  438,  an  action  against 
a  railroad  for  injuries  causing  the  death  of  a  child  about  seven  years 
old,  it  was  held,  error  to  reject  evidence  offered  by  plaintiff  to  prove 
that  persons  had  been  in  the  habit  of  traveling  up  and  down  the 
railroad  track  at  the  place  of  the  accident,  for  several  years  prior  to 
its  occurrence,  as  this  was  a  circumstance  which  the  jury  had  the 
right  to  consider,  in  connection  with  other  evidence  upon  the  ques- 
tion of  the  trainmen's  negligence. 

Frequent  Trespasser  without  Objection. — The  mere  fact  that  per- 
sons have  frequently  trespassed  upon  a  railroad  track,  and  that  the 
company  has  resorted  to  no  means  to  stop  such  trespasses,  does  not 
amount  to  a  permission  or  license  to  use  the  track  as  a  footpath. 
So  held  in  Ward  v.  Southern  Pac.  Co.,  25  Ore.  433,  36  Pac.  166. 

PENNSYLV.\NIA. 

Duty  to  Regard  Habits  and  Circumstances  of  Local  Residents. — In 

Pennsylvania  R.  Co.  v.  Lewis,  79  Pa.  St.  33,  it  is  said  in  the  opinion: 
"Is  it  common  prudence  or  ordinary  care  to  run  into  the  outskirts  of 
a  city  at  a  rate  of  speed  so  high  and  reckless  that  persons  happening 
on  the  track  are  liable  at  any  moment  to  be  overtaken  and  crushed  to 
death  by  the  ponderous  wheels  of  the  swiftly-moving  engine?  Con- 
ceding that  these  persons  are  trespassers,  yet  must  we  have  no  regard 
to  the  habits,  character,  condition  and  circumstances  of  a  people  living 
in  a  city  and  immediately  on  the  line  of  a  railroad?  Clearly  to  dis- 
regard this  would  be  contrary  to  our  sense  of  humanity,  and  to  that 
sound  judc^ment  of  mankind  expressed  in  the  maxim,  'sic  utero  tuo, 
ut  alienum  non  loedas,'  and  that  rule  of  right  doing  which  requires 
men  to  do  unto  otheri;  as  they  would  have  them  to  do  unto  them- 
selves.'*' 

Track  Crossed  by  Public  for  Many  Years  at  Certain  Point. — In 
Taylor  v.  Deleware  &  Hudson  Canal  Co.,  113  Pa.  St.  162,  8  Atl.  43, 
it  is  held,  that  when  a  railroad  has  for  many  years,  without  objection, 
permitted  the  public  to  cross  its  tracks  at  a  certain  point,  not  in  itself 
a  public  crossing,  it  owes  the  duty  of  reasonable  care  toward  those 
so  using  the  crossing. 

Use  of  Side  Track  Lot  by  Public — Presumption  of  Clear  Track. — Tn 
Kay  V.  Pennsylvania  R.  Co.,  65  Pa.  St.  269,  it  appeared  that  the  rail- 
road leased  a  lot  for  making  side  tracks  from  its  main  road  to  a 
canal  basin  and  for  unloading  and  piling  lumber;  and  that  the  com- 
pany allowed  the  neighboring  population  to  use  its  tracks  as  a  way 
across  the  lot.  Tt  was  held,  that  the  presumption  of  a  clear  track 
could  not  arise  there  as  in  other  parts  of  its  road. 

SOUTH  CAROLTN.A. 

Evidence  of  Use  of  Tracks  Admissible  on  Question  of  Railroad's 
Duty. — Tn  an  action  against  a  railroad  for  negligently  causing  the 
death  of  a  person,  evidence  of  the  use  of  the  railroad  with  the  im- 
plied acquiesence  of  the  company  is  admissible  to  show  that  defend- 
ant was  required  to  exercise  care  towards  decedent.  So  held  in 
Jones  V.  Charleston,  etc.,  Ry.  Co.,  65  S.  Car.  410,  23  Am.  &  Eng.  R. 
Cas.,  N.  S..  261,  39  S.  E.  758. 

Not  Liable  in  Absence  of  Willfulness  or  Wantonness. — In  Haiti- 
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wanger  z\  Columbia,  N.  &  L.  R.  Co.  (S.  Car.),  3  R.  R.  R.  883,  26  Am. 
Si  Eng:.  R.  Cas.,  N.  S..  883,  41  S.  E.  810,  it  is  held,  that  where  a  per- 
son walking  on  a  railroad  track  which  people  are  accustomed  to  use 
as  a  footpath,  but  where  no  legal  right  to  use  the  same  had  been 
acquired,  the  railroad  company  is  only  liable  for  injuries  to  him  in 
case  of  willful  or  wanton  injury,  or  such  gross  negligence  as  shows 
a  reckless  disregard  of  human  life. 

TENNESSEE. 

Use  of  Tracks  from  Necessity — Long-Continued  Custom — Busi- 
ness at  Depot — In  Fleming  v.  Louisville,  etc.,  R.  Co.,  106  Tenn.  374, 
61  S.  W.  58,  it  is  held,  that  the  general  rule,  that  a  railroad  is  not 
bound,  in  the  operation  of  its  trains,  to  anticipate  the  presence  of 
a  trespasser,  nor  to  provide  for  his  safety,  when  his  presence  is  not 
known,  does  not  excuse  it  from  the  exercise  of  ordinary  care  to  ob- 
serve the  presence  of  persons  on  its  tracks,  and  to  save  them  from 
injury  by  its  moving  trains,  when  such  persons  are  using  the  com- 
pany's tracks  from  necessity  or  by  permission,  and  in  accordance 
with  a  long-continued  custom,  on  business  at  a  depot,  and  the  com- 
pany, therefore,  had  reason  to  expect  their  presence  on  its  tracks. 

TEXAS. 

Custom  to  Cross  at  Certain  Point — More  Care  Required. — The  fact 
that  the  public,  without  opposition  or  protest  on  the  part  of  the 
company,  habitually  cross  its  track  at  a  place  not  a  street  or  high- 
way, imposes  upon  the  company  and  its  employees  in  handling  the 
cars  upon  its  track  at  such  place  or  crossing  a  degree  of  care  not 
rcouired  upon  the  track  where  there  is  but  occasional  crossing  or 
none  at  all.    So  held  in  St.  Louis  &  Texas  Ry.  Co.  v.  Crosnoe,  72  Tex. 

79.  10  S.  W.  342. 

Notice  of  Train's  Approach. — Where  a  railroad  is  chargeable  with 
notice  that  a  large  number  of  persons  use  its  tracks  as  a  footpath  at 
a  certain  point,  and  takes  no  steps  to  prevent  such  use,  it  is  negli- 
gence to  run  a  train  to  such  place  without  giving  notice  of  its  ap- 
proach. So  held  in  Texas  &  P.  Ry.  Co.  v.  Watkins  (Tex.  Civ.  App.), 
26  S.  W.  760. 

Track  Used  as  Walkway  for  Twenty-Five  Years. — In  International 
&  G.  X.  R.  Co.  V.  Woodward  (Tex.  Civ.  App.),  63  S.  W.  1051,  it  is 
Held  that  a  person  while  walking  on  the  ends  of  the  cross  ties,  at  a 
place  which  had  been  used  as  walkway  for  more  than  twenty-five 
years  without  the  railroad's  objection,  was  not  a  trespasser  in  so 
ttsing  the  track. 

Public  Use  of  Pathway  Across  Tracks — Chargeable  with  Notice. — 
It  is  error  to  instruct  that  the  railroad  employees  must  have  knowl- 
edge that  a  pathway  across  the  tracks  was  used  by  the  public,  to 
render  the  railroad  liable  for  running  the  train  against  a  person  using 
the  pathway,  as  it  was  the  duty  of  the  company  to  make  its  employees 
cojjnizant  of  such  fact.  So  held  in  Over  v.  Missouri,  Ky.  &  T.  Ry. 
Co.  (Tex.  Civ.  App.),  73  S.  W.  535. 

Tracks  Used  as  Walkway  between  Settlement  and  Town. — Where  a 
railroad  company  impliedly  consented  to  the  daily  use  of  its  tracks 
as  a  walkw^ay  by  pedestrians  passing  between  a  thickly  populated 
settlement  and  a  town,  the  company  was  bound  to  exercise  ordinary 
care  to  avoid  injuring  a  person  so  using  the  track.  So  held  in  Law 
r.  Missouri,  etc..  Ry.  Co.  (Tex.  Civ.  App.),  2  R.  R.  R.  582,  25  Am.  & 
Eng.  R.  Cas.,  N.  S.,  582,  67  S.  W.  1025. 

Sleeping  or  Sitting  on  Track.-— But  a  person  is  a  trespasser  when 
using  a  railroad  track  for  sleeping  or  sitting  purposes,  even  though 
he  would  be  a  licensee  if  using  it  as  a  thoroughfare  for  pedestrians. 
So  held  in  Smith  r.  International,  etc.,  R.  Co.  (Tex.  Civ.  .Xpp.),  7S 
S.  W.   556. 
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UTAH. 

Child  Injured  on  Bridge — Seventeen  Years'  Use  as  Foot-Crossing^. 
— In  Younjs:  v.  Clark,  16  Utah  42,  50  Pac.  832,  it  appeared  that  a 
twelve-year-old  child  was  injured  by  defendants*  train  while  crossing 
a  railroad  brid|?e,  which  had  been  used  by  the  public  for  seventeen 
years  as  a  foot-crossing,  in  a  city,  with  the  knowledge  of  defendant 
and  without  its  objection.  It  was  held,  that  the  child  could  not  be 
considered  a  trespasser  upon  the  bridge. 

Bridge  or  Track  Used  as  Footpath — Populous  Places — Use  without 
Objection.— In  Young  v.  Clark,  16  Utah  42,  50  Pac.  832,  it  is  held, 
that  where  the  public  in  considerable  numbers  have  been  accustomed 
for  a  considerable  length  of  time  to  use  a  railroad  bridge  or  track  as 
a  footpath  in  cities  or  thickly  settled  communities  without  molesta- 
tion or  objection  from  the  railroad,  those  in  control  of  trains  ^re^ 
bound  to  use  reasonable  diligence  and  precaution  to  prevent  injury 
to  ncrsons  who  may  be  thereon,  even  though  they  are  trespassers. 

Unfenced  Track  Bordered  by  Dwellings. — Where  an  unfenced 
railroad  track,  bordered  by  habitations  on  each  side,  is  quite  gener- 
ally used  as  a  highway  by  the  public,  those  in  charge  of  passing  en- 
gines are  bound  to  use  reasonable  diligence  to  prevent  injury  to  per- 
sons on  the  track.  So  held  in  Corbett  v.  Oregon  Short  Line  R.  Co. 
(Utah),  7  R.  R.  R.  736,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  736,  71  Pac. 
1065. 

VERMONT. 

Liable  for  Negligent  Management  of  Train. — In  Seymour  v.  Cen- 
tral Vt.  R.  Co.,  69  Vt.  555,  38  Atl.  236,  it  is  held,  that  a  railroad  is 
liable  for  an  injury,  caused  by  the  negligent  management  of  its  train, 
to  a  person  who  was  walking  upon  its  track  in  pursuance  of  a  long 
continued  custom,  known  and  not  objected  to  by  the  company. 

Use  of  Yard  as  Playground  by  Children — Question  of  Care  in 
Backing  Engine. — In  Lindsay  v.  Canadian  Pac.  R.  Co.,  68  Vt.  556,  35 
Atl.  513,  it  is  held,  that  evidence  that  a  part  of  defendant's  railroad 
yard  was  used  as  a  common  passageway  and  playground  by  children, 
was  admissible  upon  the  question  whether  defendant's  employees 
exercised  proper  care  in  backing  their  engine  over  that  locality, 
whereby  a  two-year-old  child  was  killed. 

VIRGINIA. 

Track  in  City  Used  as  Common  Pathway. — An  instruction  founded 
upon  the  doctrine  that  a  person  is  a  trespasser  when  he  is  walking 
on  a  railroad  track  within  city  limits  where  it  has  for  a  long  time,  with 
the  railroad's  acquiescence,  been  used  as  a  common  pathway  by  the 
public,  is  erroneous.  So  held  in  Virginia  Midland  R.  Co.  v.  White, 
84  Va.  498,  5  S.   E.   573. 

WASHINGTON. 

Use  of  Right-of-Way  in  City  as  Pathway — Licensees. — In  Roth  v. 
Union  Depot  Co.,  13  Wash.  525,  43  Pac.  641,  44  Pac.  253,  it  is  held, 
that  where  the  public  have  been  in  the  habit  for  a  long  time  of 
using,  at  a  point  not  in  a  traveled  public  highway,  a  railroad  right* 
of-way  as  a  path  in  passing  from  one  part  of  the  city  to  another,  and 
the  railroad  has  knowledge  of  the  fact  that  its  right-of-way  was  so 
used  at  almost  every  hour  of  the  day,  its  failure  to  object  to  such 
use  amounts  to  a  license  to  so  use  its  right-of-way,  and  imposes  the 
duty  upon  the  company  to  exercise  reasonable  care  in  the  movements 
of  trains,  so  as  to  protect  from  injury  all  persons  crossing  or  traveling 
on  its  tracks  at  such  place. 

WISCONSIN. 

Bridge  Used  as  Footpath. — In  Hooker  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  76  Wis.  542,  44  X.  W.  1085,  it  is  held  that  where  a  railroad  bridge 
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has  been  habitually  and  constantly  used  as  a  footway,  without  any 
objection  by  the  railroad  or  warning  that  it  should  not  be  so  used,  a 
person  so  usin^f  it  is  a  licensee,  and  not  a  trespasser. 

4.  RAILROAD'S  DUTY  NOT  AFFECTED  BY  ITS  MERE  FAIL- 
URE TO  OBJECT  TO  USE  OF  TRACK. 

Alabama. — Memphis  &  Charleston  R.  Co.  v.  Womack,  84  Ala.  149, 
4  So.  618,  37  Am.  &  EnR.  R.  Cas.  308. 

Georgia. — Seaboard  Air  Line  Ry.  v.  ShigR  (Ga.),  7  R.  R.  R.  37,  30 
Am.  &  Enj?.  R.  Cas..  N.  S..  37,  43  S.  E.  706. 

Illinois. — Bartlett  v.  Wabash  R.  Co.  (111.),  18  R.  R.  R.  757,  41  Am. 
&  Eng.  R.  Cas.,  N.  S..  757,  77  N.  E.  96;  Illinois  Cent.  R.  Co.  v,  God- 
frey, 71  111.  500;  Illinois  Cent.  R.  Co.  v.  Eichcr,  202  111.  556,  9  R.  R. 
R.  226,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  226,  67  N.  E.  376;  Illinois  Cent. 
R.  Co.  V.  Hetherington,  83  111.  510;  Illinois  Cent.  R.  Co.  v.  O'Connor, 
189  111.  559,  20  Am.  &  Eng.  R.  Cas.,  N.  S..  816,  59  N.  E.  1098;  Jelinski 
r.  Belt  Ry.  Co..  86  111.  App.  535;  Lake  Shore,  etc.,  Ry.  Co.  v.  Bode- 
man.  139  111.  596.  29  N.  E,  692,  54  Am.  &  Eng.  R.  Cas.  602. 

Indiana. — Cleveland,  etc..  Ry.  Co.  v.  Adair,  12  Ind.  App.  569,  39 
X.  E.  672,  40  N.  E.  822;  Jeffersonville,  etc.,  R.  Co.  v.  Goldsmith,  47 
Ind.  43. 

Maryland.— Baltimore  &  O.  R.  Co.  v.  State,  62  Md.  479,  50  Am. 
Reo.  233.  19  Am.  &  Eng.  R.  Cas.  83. 

Massachusetts. — Chenery  v.  Fitchburg  R.  Co.,  160  Mass.  211,  35 
N.  E.  554. 

South  Carolina. — Jones  v.  Charleston,  etc.,  Ry.  Co..  65  S.  Car.  410, 
23  Am.  &  Eng.  R.  Cas.,  N.  S.,  261,  39  S.  E.  758. 

5.  LOOKOUT. 

a.   General  Rule. 

At  such  points,  trainmen  must  keep  a  reasonable  lookout  for  per- 
sons on  the  track,  and  a  failure  to  do  may  render  the  railroad  com- 
pany liable  for  resulting  injuries.  Crawford  v.  Southern  Ry.  Co.,  106 
Ga.  870.  33  S.  E.  826;  Illinois  Cent.  R.  Co.  v.  Beard,  49  111.  App.  232; 
Jelinski  v.  Belt  Ry.  Co..  86  111.  App.  535;  Louisville  &  N.  R.  Co.  v. 
Howard's  AdmV.  82  Ky.  212,  19  Am.  &  Eng.  R.  Cas.  98;  Shelby's 
Adm'r  f.  Cincinnati,  etc.,  R.  Co.,  85  Ky.  224,  3  S.  W.  157;  Kreis  v. 
Missouri  Pac.  R.  Co.,  131  Mo.  533,  33  S.  W.  64;  Barry  v.  New  York, 
etc..  R.  Co.,  92  N.  Y.  289,  13  Am.  &  Eng.  R.  Cas.  615;  Blankenship 
t'.  Chesapeake  &  O.  R.  Co.,  94  Va.  449,  27  S.  E.  20. 

b.  Authorities  Supporting  Rule,  or  Limiting  Its  Application. 

UNITED  STATES. 

No  Duty  of  Active  Vigilance.— In  St.  Louis  &  S.  F.  Ry.  Co.  v.  Ben- 
nett, 16  C.  C.  A.  300,  69  Fed.  Rep.  525,  it  is  held,  that  the  continued 
use  by  strangers  of  a  railroad  track  for  their  own  convenience,  with- 
out any  express  license  or  invitation,  and  without  any  notice  or 
knowledge  thereof  by  the  railroad,  can  impose  upon  the  company  no 
duty  of  active  viligance  to  the  persons  so  using  it. 

ALABAMA. 

Populous  Neighborhoods  in  Country. — It  is  the  duty  of  trainmen, 
when  running  through  a  densely  populated  neighborhood  in  the 
country,  where  it  is  likely  that  persons  will  be  on  the  track,  to  keep 
a  lookout.  So  held  in  Haley  v.  Kansas  City,  etc.,  R.  Co.,  113  Ala. 
640,  21  So.  357. 

But  the  mere  usage  or  custom  of  crossing  the  track  at  a  particular 
place  does  not  give  rise  to  the  duty  on  the  part  of  trainmen  to  keep 
a  lookout  for  persons  who  may  be  so  using  the  track.  So  held  in 
Savannah  &  W.  R.  Co.  v.  Meadors,  95  Ala.  137,  10  So.  141. 
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ILLINOIS. 

New  Railroad — Use  Not  Encouraged. — Evidence  that  occupants  of 
several  houses  along  a  railroad  track  had  been  accustomed  to  use 
the  track  at  a  certain  point  as  a  footpath  does  not  establish  a  duty 
on  the  part  of  an  engineer  to  use  due  care  to  see  and  avoid  injury 
to  persons  trespassing  upon  the  track  at  that  place,  where  the  com- 
pany has  operated  the  road  but  a  short  time  and  has  done  nothing 
to  encourage  such  use  of  its  track.  So  held  in  Wabash  R.  Co. 
V.  Jones,  163  111.  167,  45  N.  E.  50. 

INDIANA. 

Child  Killed — Speed  in  Violation  of  Ordinance — ^Absence  of  Look- 
out— Willful  Killing  Not  Charged. — A  complaint  against  a  railroad 
for  the  killing  of  a  child,  alleging  that  defendant  wrongfully  and  neg- 
ligently  permitted   its   agents   and   employees   to   run   a  train   at    an 
unlawful  rate  of  speed  in  violation  of  a  city  ordinance;  that  the    en- 
gineer in  charge  of  the  train  could  have  seen  the  child  upon  the  track, 
if  he  had  looked,  but  that  he  negligently  failed  to  keep  a  lookout 
ahead,  and  negligently  failed  to  see  the  child;  and  that  the  trainmen, 
on  account  of  their  gross  negligence  in  running  the  train  at  an  un- 
lawful   rate  of  speed,  were  unable  to  control  the  train  and   stop    it 
upon  seeing  the  child;  and  that  the  child  was  willfully,  carelessly, 
and   negligently  killed,   etc.,   charges   a  negligent,   and   not   a   willful 
killing,  for  which  the  railroad  would  not  be  liable.     So  held  in  Dull  z\ 
Cleveland,  etc.,  Ry.  Co.,  21  Ind.  App.  571,  52  N.  E.   1013. 

IOWA. 

Trainmen  are  charged  with  the  duty  of  exercising  care,  diligence, 
and  watchfulness  to  discover  whether  persons  are  on  the  track  at  a 
point  where  the  company  has  impliedly  assented  to  the  use  of  the 
track  as  a  footpath.  So  held  in  Thomas  v.  Chicago,  etc.,  Ry.  Co., 
103  Iowa  649,  72  N.   E.  783. 

MISSOURI. 

Accident  in  Suburbs — Custom  of  Workmen  to  Use  Track  as  Foot- 
path— Failure  to  Use  Ordinary  Care. — Where  a  train  is  running 
through  a  populous  neighborhood  just  outside  city  limits,  where 
workmen  have  for  years  been  accustomed  to  use  the  tracks  in  going 
to  and  returning  from  their  work,  and  those  in  charge  of  a  train,  by 
the  exercise  of  ordinary  care,  may  see  a  person  on  the  track  in  time 
to  avoid  injuring  him.  but  fail  to  use  such  care,  the  railroad  will  be 
liable,  thousrh  the  person  injured  was  a  trespasser.  So  held  in  Cham- 
berlain V.  Missouri  Pac.  Ry.  Co.,  133  Mo.  587,  33  S.  W.  437. 

OREGON. 

In  Cassida  v.  Oregon  Ry.  &  Nav.  Co.,  14  Ore.  551,  13  Pac.  438,  it 
is  held,  that  the  fact  that  persons  are  liable  to  be  upon  a  railroad 
track  at  a  particular  locality  where  a  train  is  to  pass,  if  known  to 
those  in  charge  of  the  train,  or  if  they  have  reasonable  grounds  to 
expect  it,  whether  such  persons  are  there  rightfully  or  wrongrfully, 
would  impose  a  duty  of  watchfulness  upon  them  they  would  not  ordi- 
narily be  under. 

TEXAS. 

Constant   Use  by  Pedestrians — More  Watchfulness   Required. — In 

St.  Louis  &  S.  W.  Ry.  Co.  v.  Shifflett  (Tex.  Civ.  App.),  56  S.  W.  697. 
it  is  held,  that  more  care  and  watchfulness  on  the  part  of  a  locomotive 
engineer  to  avoid  collisions  is  required  where  the  roadbed  is  con- 
stantly used  by  pedestrians  than  where  it  is  not  so  used. 

VIRGINIA. 

Constant  Use  of  Track  as  Footpath — Trainmen  Chargeable  with 
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Notice — Keasonable  Care  ReqnirecL — In  Blankenship  v.  Chesapeake  & 
O.  R.  Co.,  94  Va.  449,  27  S.  E.  20,  it  is  held,  that  where  a  railroad 
knows  that  its  right-of-way  at  a  particular  point  is  constantly  used 
as  a  footway  by  hundreds  of  persons  daily,  and  at  all  hours,  its 
trainmen  are  charged  with  notice  that  it  is  so  used,  and  even  if  the 
persons  so  using  it  are  trespassers,  the  company  cannot,  without 
t^lt,  run  trains  in  a  manner  which  must  necessarily  be  dangerous 
to  such  persons,  and  it  is  the  duty  of  trainmen  to  use  reasonable  care 
to  discover  such  persons,  and  seek  to  avoid  running  trains  against 
them. 

WEST  VIRGINIA. 

Knowledge  of  Use  of  Track  as  Walkway. — In  Raines  v.  Chesapeake 
&  O.  Ry.  Co.,  39  W.  Va.  50,  19  S.  E.  565,  it  is  said  in  the  opinion: 
"So.  also,  I  take  the  fact  to  be  that  footmen  at  that  place  were 
accustomed  with  the  knowledge  of  defendant  to  use  the  track  as  a 
walkway:  and  that  the  rule  of  law  (pro  hac  vice),  is  that  in  such 
case  it  is  the  duty  of  the  engineer  or  fireman  to  keep  on  the  lookout 
a't>ng  the  track." 

Absence  of  Lookout  and  Employee  to  Control  Train. — In  Nuzum 
V.  Pittsburg,  etc..  Ry.  Co.,  30  W.  Va.  228,  4  S.  E.  242,  it  is  held,  that 
the  fact  that  pedestrians  are  accustomed  to  travel  on  a  railroad  track 
at  a  certain  place,  makes  it  the  duty  of  the  company  to  exercise 
greater  caution  in  the  running  of  its  trains  at  such  point;  and  if  the 
railroad  permits  a  train  to  be  moved  at  such  a  place,  without  having 
some  employee  in  position  to  give  warning  of  its  approach,  and  to 
control  its  movements,  such  fact  is,  per  se,  negligence. 

WISCONSIN. 

Where  Children  Are  Likely  to  Be. — In  Heddles  v.  Chicago  &  N. 
W.  R.  Co..  74  Wis.  239,  42  N.  W.  237,  it  is  held,  that  a  railroad  is 
bound  to  provide  for  a  careful  lookout  in  the  direction  in  which  a 
train  is  moving  in  places  where  people,  and  especially  children,  are 
liable  to  be  upon  the  track.  See  also,  Johnson  v.  Lake  Superior,  etc., 
T.  Co..  86  Wis.  64,  56  N.  W.  161;  Townley  v.  Chicago,  etc.,  Ry.  Co., 
53  Wis.  626,  11  N.  W.  55. 

Knowledge  of  Probability  of  People  Being  on  Track — ^Lights,  but 
No  Lookout  on  Backing  Train — Boy  Injured. — In  Whalen  v.  Chicago, 
etc.,  R.  Co.,  75  Wis.  654,  44  N.  W.  849,  it  appeared  that  at  a  place 
where  the  trainmen  knew  men,  women,  and  children  were  likely  to 
be  upon  the  track,  in  the  dusk  of  the  evening,  a  freight  train  of  about 
forty  cars,  some  of  which  were  behind  the  caboose,  while  backing 
slnwly  and  with  little  noise  down  a  side  track,  ran  into  plaintiff,  a 
thirteen-year-old  boy;  that  the  lights  upon  the  train  were  burning, 
and  the  conductor  and  brakeman  were  using  lanterns,  but  there  was 
no  lookout  at  the  rear  of  the  train  to  warn  people  of  danger.  It 
was  held,  that  although  the  train  was  being  operated  in  the  usual 
manner,  the  failure  to  provide  such  lookout  was  negligence. 

Frequent  Use  of  Main  Track,  Bridges,  or  Trestles  by  Pedestrians — 
Review  of  Authorities. — In  Anderson  v.  Chicago,  etc.,  Ry.  Co.,  87 
Wis.  195,  58  N.  W.  79,  it  is  said  in  the  opinion:  "It  has  been  fre- 
quently held,  in  this  and  other  states,  that  where  the  grounds  of  a 
railway  are  used  by  pedestrians  for  a  considerable  time  without  ob- 
jection, or  with  acquiescence  on  the  part  of  the  company,  a  pedes- 
trian crossing  over  the  same  thereby  becomes  a  licensee,  and  is  no 
longer  to  be  considered  as  a  mere  trespasser  acting  at  his  peril;  and 
that  it  is  the  duty  of  the  company  to  exercise  increased  prudence  and 
caution  in  operating  its  road  at  such  point,  and  to  keep  a  reasonably 
vigilant  lookout  to  prevent  injury  or  accident  to  those  so  crossing 
its  grounds.  Townley  r.  Chicacro,  etc.;  Ry.  Co.,  53  Wis.  626,  11  N.  W. 
55;  Whalen  v.  Chicago,  etc.,  Ry.  Co.,  75  Wis.  654,  44  N.  W.  849; 
Davis  V.  Chicago,  etc.,  R.  Co.,  58  Wis.  464,  17  N.  W.  406;  Delaney 
t'.  M.  &  St.  P.  R.  Co.,  33  Wis.  67;  Johnson  v.  Lake  Superior,  etc.,  T. 
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Co.,  86  Wis.  64,  56  N.  W.  161.  In  all  these  cases  the  injury  occurred 
at  the  station  or  on  the  depot  grounds  or  yard,  where  parties  would 
naturally  resort  and  cross  over  the  same,  and  where  the  agents  and 
servants  of  the  company  exercise  a  proper  degree  of  care  and  watch- 
fulness under  the  circumstances;  but  we  have  not  met  with  any  case, 
in  which  the  point  was  necessary  to  the  decision,  where  it  has  been 
held,  that  a  license  can  be  implied  from  su^h  acts  of  frequent  use  by 
pedestrians  or  wayfarers  of  the  main  track  or  bridges  or  trestles  dis- 
tant from  such  places  as  a  pathway  for  travel,  though  we  find  that 
in  other  states  the  rule  of  implied  license  has  been  applied  to  parties 
frequently  crossing  the  track  at  particular  points  other  than  regular 
crossings." 

5.  DUTY  TO  LOOKOUT  IN  CITIES. 

a.  General  Rule. 

It  is  negligence  for  those  in  charge  of  a  train  running  through    a 
city  or  town  to  fail  to  keep  a  lookout  for  persons  on  the  track,  and 
such   negligence   may   render  the  railroad  liable  for  injuring  a   per- 
son wrongfully  on  the  track.     Savannah  &  Western  R.  Co.  v.  Mead- 
ors,  95  Ala.  137,  10  So.  141;  South  &  North  Ala.  R.  Co.  7'.  Donovan, 
84  Ala.  141,  4  So.  142;  Brown's  Adm'r  v.  Louisville  &  N.  R.  Co..  97 
Ky.  228,  30  S.  W.  639;  Chesapeake  &  O.  Ry.  Co.  v.  Perkins  (Ky.), 
47  S.  W.  259;  Louisville  &  N.  R.  Co.  v.  Schuster  (Ky.),  7  S.  W.  874, 
35  Am.  &  Eng.  R.  Cas.  407;  John's  Adm'r  v,  Louisville  &  N.  R.  Co. 
(Ky.),  10  S.  W.  417;  Frick  v.  St.  Louis,  etc.,  R.  Co.,  5  Mo.  App.  435; 
North  Pennsylvania  R.  Co.  v.  Mahoney,  57  Pa.  St.  187. 

b.  Authorities  Supporting  Rule,  or  Limiting  Its  Application. 

ALABAMA. 

Use  of  Track  from  Necessity,  or  Sanctioned  by  Custom. — It  is  the 
duty  of  those  running  a  train  within  corporate  limits,  where  neces- 
sity may  compel  or  usap:e  sanction  walking  upon  the  track  at  places 
other  than  public  crossings,  to  keep  a  vigilant  outlook,  even  for 
trespassers.  So  held  in  South  &  North  Ala.  R.  Qo,  v.  Donovan,  84 
Ala.   141,  4  So.  142. 

Custom  to  Cross  Track  Must  Be  Justified  by  Necessity — Duty 
Arises  from  Circumstances. — When  a  railroad  runs  through  a  thickly 
populated  part  of  a  municipality,  where  the  demand  of  trade  and 
public  intercourse  necessitate  the  frequent  crossing  of  the  track,  it 
is  the  duty  of  those  operating  an  engine  along  the  track  to  keep  a 
diligent  lookout  for  persons  who  may  be  on  it,  not  because  such 
duty  is  specially  imposed  by  statute,  but  because  it  arises  from  the 
particular  facts  and  circumstances,  which  make  it  probable  that 
persons  are  on  the  track,  and  that  injury  may  result  unless  due 
care  is  observed;  and  the  duty  only  arises  when  the  two  facts  co- 
exist, (1)  a  custom  or  usage  in  crossing  the  track  at  that  place,  and 
(2)  the  demands  of  trade  and  intercourse  justifying  it.  But  the 
track  of  a  railroad  cannot  be  converted  into  a  road  for  ordinary 
travel,  and  one  who  undertakes  to  make  such  use  of  it  is  a  trespasser. 
This  is  the  extent  of  the  rule  declared  in  Memphis  &  Charleston  R. 
Co.  V.  Womack,  84  Ala.  149,  4  So.  618,  37  Am.  &  Eng.  R.  Cas.  308: 
and  in  accord  with  Georgia  Pac.  R.  R.  Co.  %\  Blanton,  84  Ala.  154.  4 
So.  621;  and,  as  thus  qualified,  the  case  of  South  &  North  Ala.  R.  Co. 
V.  Donovan,  84  Ala.  141,  4  So.  142,  is  reaffirmed.  So  held  in  Savannah 
&  Western  R.  Co.  v,  Meadors,  95  Ala.  137.  10  So.  141. 

Rule  not  Applicable  to  Towns,  Except  in  Case  of  Imbedded  Street 
Railway  Tracks. — A  person  walking  along  a  railroad  track,  whether 
in  town  or  country,  and  without  regard  to  its  location  or  the  sur- 
rounding circumstances,  is  a  trespasser,  for  whom  the  trainmen  are 
not  required  to  keep  a  lookout,  and  towards  whom  they  owe  only 
the  duty  of  exercising  reasonable  care  to  avoid  injury  after  his  danger 
is  actually  discovered,  except  where,  as  in  the  case  of  street  railways. 
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the  railroad  is  so  laid  and  imbedded  in  the  street  as  to  become  a 
part  of  it.  So  held  in  Glass  v.  Memphis  &  C.  R.  Co.,  94  Ala.  581,  11 
So.  215. 

GEORGIA. 

In  Crawford  v.  Southern  Ry.  Co.,  106  Ga.  870,  33  S.  E.  826,  it  is 
said  in  the  opinion:  "But  if,  from  the  locality  or  surrounding  cir- 
cumstances, there  is  reason  to  apprehend  that  the  track  in  front  of 
the  locomotive  may  not  be  clear  of  human  beings,  then,  it  seems  to 
us,  it  is  the  duty  of  the  employees  of  the  company  to  keep  a  look- 
out ahead  of  the  train,  most  assuredly  so  unless  they  are  performing 
some  duty  which  prevents  their  moving.  Suppose  that  a  locomotive 
engineer  knows  that,  in  a  particular  locality,  people,  and  especially 
children,  without  even  an  implied  license  of  the  railroad  company, 
are  likely  to  be  upon  railroad  track,  can  he,  while  his  train  is  rush- 
ing at  a  great  velocity  through  the  locality,  fail  to  look  down  the 
track  in  front  of  him.  without  being  guilty  of  negligence  relatively 
to  a  child  who  may  be  injured  or  killed  by  the  locomotive? 
Are  people,  children  as  well  as  adults,  likely,  at  least  in  daylight,  to 
be  very  near  or  upon  a  railway  track  within  the  limits  of  a  populous 
city,  at  points  where  they  have  no  right  to  go  upon  the  right  of  way 
of  the  company?  If  they  are,  is  a  man  charged  with  the  running  and 
control  of  a  railroad  train,  which  may  in  an  instant  become  so  ter- 
rible and  tremendous  an  instrument  of  destruction  to  people  in  its 
pathway,  under  no  duty,  relatively  to  such  people,  when  his  train  is 
running  through  such  a  city,  either  to  slacken  its  speed  or  to 
look  ahead  of  his  engine?  These  are  questions  which  we  feel 
sure  no  court  can,  as  mere  matters  of  law,  decide  in  the  negative." 

ILLINOIS. 

Dnty  to  Lookout  for  Trespassers  at  Point  Where  Ordinance  Makes 
It  an  0£Fense  to  Cross  Tracks. — ^Where  railroad  tracks  are  elevated 
above  the  streets,  and  a  city  ordinance  makes  it  an  offense  for  any 
one  to  be  on  them  at  such  place,  except  those  employed  by  the  rail- 
road and  in  the  discharge  of  their  duties,  the  fact  that  the  employees 
were  in  the  habit  of  going  across  the  tracks  at  that  place  would  not 
raise  a  duty  on  the  part  of  those  operating  the  railroad's  engines  to 
be  constantly  on  the  lookout  to  conserve  the  safety  of  persons  so 
using  the  track.  So  held  in  Martin  v.  Chicago  &  N.  W.  Ry.  Co.  (111.), 
1  R.  R.  R.  718,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  718,  62  N.  E.  599. 

KENTUCKY. 

Where  Likely  to  Be  Trespassers. — A  railroad  company  must  keep 
a  lookout  from  its  moving  trains,  in  cities  where  persons  are  likely 
to  be  trespassing  on  its  right  of  way.  So  held  in  Brown's  Adm'r  t'. 
Louisville  &  N.  R.  Co.,  97  Ky.  228.  30  S.  W.  639;  Chesapeake  &  O. 
Ry.  Co.  V.  Perkins  (Ky.),  47  S.  W.  259. 

Engineer  Must  Lookout  Constantly. — An  engineer  is  negligent  in 
withdrawing  his  attention,  even  momentarily,  from  the  track  in  front 
of  the  engine,  when  running  a  train  along  the  streets  of  a  populous 
city.  So  held  in  Louisville  &  N.  R.  Co.  v.  Creighton  (Ky.),  50  S. 
W.  227,  15  Am.  &  Eng.  R.  Cas.,  N.  S,,  713. 

Uninclosed  Depot  Grounds — Backing  Train  to  Make  Coupling — 
Lookout  on  Standing  Cars. — Where  the  depot  buildings  and  grounds 
of  a  railroad  company  in  a  city  were  not  inclosed,  it  was  the  duty  of 
the  company,  in  backing  a  train  for  the  purpose  of  coupling  it  to 
cars  standing  near  the  passenger  platform,  to  have  a  servant  on  the 
platform  or  on  the  standing  cars  to  warn  trespassers  or  intruders  on 
the  track,  or  on  the  cars,  of  the  danger.  So  held  in  Louisville  &  N. 
R.  Co.  V.  Popp.,  96  Ky.  99,  27  S.  W.  992. 

Child  Approaching  Track  on  Side  Opposite  Engineer. — But  in 
Louisville  &  N.  R.  Co.  v.  Creighton  (Ky.),  50  S.  W.  227,  15  Am.  & 
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Eng.  R.  Cas.,  N.  S.,  713,  it  is  held,  that  where  a  child  suddenly  left 
the  sidewalk,  and  ran  out  upon  the  track  in  front  of  an  approaching 
train,  the  railroad  was  not  liable,  if  the  child,  approaching  the  track 
from  the  side  opposite  to  that  on  which  the  engineer  was  sitting, 
could^  not  be  seen   in  time  to  stop  the  train  before  it  struck    him. 

LOUISIANA. 

Backing  Train — Lookouts — Signals — Absence  of  One  of  Three  Men 
from  His  Post. — In  Hamilton  v.  Morgan's  La.  &  Tex.  R.  &  S.  Co.,  42 
La.  Ann.  824,  8  So.  586,  it  is  held,  that  in  running  a  train  backward 
through  streets  the  engineer  should  see  that  the  brakeman  is  at  his 
post  and  keeps  a  lookout  on  the  track  to  warn  him  in  case  of  danger. 
And  it  is  the  duty  of  the  fireman  to  ring  the  bell  continuously  'while 
the  train  is  passing  through  a  town  or  village.  If  an  accident  hap- 
pens to  a  person  on  the  track  while  thus  running  through  streets, 
and  one  of  these  three  men  is  not  immediately  at  his  post,  although 
near  it,  such  fact  gives  good  cause  for  examination  and  close  inves- 
tigation. 

MARYLAND. 

Accident  Not  upon  Public  Way — ^Absence  of  Lookout  Required  by 
Ordinance. — Where  a  person  trespassing  upon  a  railroad  right-of-way- 
was  run  over  by  a  train,  and  the  place  where  the  accident  occurred, 
though  within  the  corporate  limits  of  the  city  of  Baltimore,  was  not 
upon  any  street  or  public  way  where  such  person  had  a  rigrht  to  be, 
it  was  held,  that  in  the  absence  of  other  acts  of  negligence  on  the 
part  of  those  in  charge  of  the  train,  the  noncompliance  with  an  or- 
dinance  of   the   city   requiring  that,   "when   a   locomotive   engine    is 
used  within  the  limits  of  the  city,  a  man  shall  be  required  to  ride 
on  the  front  of  the  locomotive  engine  when  going  forward,  and  when 
going  backward,  on  the  tender,  not  more  than  twelve  inches,  from  the 
bed  of  the  road,  did  not,  per  se,  amount  to  such  omission  of  a  general 
and  imperative  duty  toward  deceased,  as  would  render  the  railroad 
liable  in  an  action  for  his  death.     Baltimore  &  O.  R.  Co.  v.  State,  62^ 
Md.  479,  40  Am.  Rep.  233,  19  Am.  &  Eng.  R.  Cas.  83. 

MISSOURL 

Use  of  Place  for  Long  Time  by  Pedestrians. — It  is  the  duty  of  those 
in  charge  of  a  train  to  be  at  their  posts  and  to  keep  a  lookout  on  the 
track  to  avert  accidents,  when  the  train  is  passing  through  a  city  at 
a  place  on  the  track  which  has  been  used  for  a  long  time  by  pedes- 
trians. So  held  in  Guenther  v.  St.  Louis,  etc.,  Ry.  Co.,  95  Mo.  286,  8 
S.  W.  371,  34  Am.  &  Eng.  R.  Cas.  47. 

Between  Streets. — A  less  degree  of  vigilance  on  the  part  of  those 
in  charge  of  a  train  moving  within  a  town  or  city  will  ordinarily  be 
required  between  streets  than  at  crossings,  but  some  vigilance  is  re- 
quired even  there;  and  the  degree  will  necessarily  vary  with  the  at- 
tendant circumstances.  So  held  in  Frick  v.  St.  Louis,  etc.,  Ry  Co., 
75  Mo.  595,  8  Am.  &  Eng.  R.  Cas.  280. 

Failure  to  See  Infant  in  Time — High  Speed. — In  Reilly  v.  Hanni- 
bal, etc.,  R.  Co.,  94  Mo.  600,  7  S.  W.  407,  it  is  held,  that  the  running 
of  a  railroad  locomotive  in  a  city  street,  in  daylight,  at  a  speed  of 
from  eight  to  twenty  miles  an  hour,  where  those  in  charge  failed  to 
see  an  infant  on  the  track  until  within  seven  or  eight  feet  of  it,  and 
until  too  late  to  stop  the  engine,  is  gross  negligence. 

A.  R.  Y. 
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(Supreme  Court  of  Florida,  July  3,  1906.) 
[41  So.  Rep.  705.] 

Carriers— Unjust  Discrimination.* — Where  a  railroad  company,  a 
common  carrier,  is  engSLged  in  voluntarily  transporting  and  deliver- 
ing between  stations  on  its  line  employees  and  freight  for  one  incor- 
porated public  telegraph  company  and  refuses  similar  services  to 
others,  without  giving  sufficient  excuse  for  such  refusal,  the  railroad 
company  as  a  common  carrier  is  guilty  of  unjust  discrimination,  and 
may  be  compelled  to  perform  like  services,  for  a  reasonable  compen- 
sation, for  another  incorporated  public  telegraph  company,  even 
though  the  service  being  voluntarily  rendered  is  under  a  contract, 
when  it  is  not  shown  that  such  service  differs  from  that  performed 
by  the  railroad  company  as  a  common  carrier  for  other  shippers 
except  as   to   delivery   between   stations. 

Same — ^Power  of  Railroad  Commissioners. — Where  a  railroad  com- 
pany, as  a  common  carrier,  renders  services  to  one  corporation,  so  as 
to  enable  it  to  serve  the  public,  and,  without  sufficient  excuse,  re- 
fuses to  render  similar  services  to  another  corporation  lawfully  au- 
thorized to  likewise  serve  the  public,  it  is  an  unjust  discrimination, 
which  the  railroad  commissioners  have  the  power  under  the  Constitu- 
tion and  laws  of  this  state  to  make  just  and  reasonable  rules  and 
reeulations  to  prevent. 

Constitutional  Law — Rules  of  Railroad  Commissioners — Presump- 
tions.— Rules  and  regulations  made  by  the  railroad  commissioners  to 
prevent  unjust  discriminations  or  other  abuses  by  railroad  com- 
panies are  by  law  deemed  and  held  to  be  prima  facie  reasonable  and 
iust;  and,  in  the  absence  of  a  showing  of  unreasonableness,  the  en^ 
forcement  of  such  rules  and  regulations  against  a  railroad  company 
will  not.  of  itself,  be  a  taking  of  property  without  due  process  of  law» 
or  deprive  such  railroad  company  of  the  equal  protection  of  the  laws^ 

Carriers — Contracts  for  Transportation. — A  contract  for  transporta- 
tion made  by  a  railroad  company  is  subject  to  the  provisions  of  the 
Constitution  and  laws  existing  when  the  contract  is  made. 

(Syllabus  by  the  Court.) 

In  Banc.  Application  by  the  state  on  the  relation*  of  W.  H. 
Ellis,  Attorney  General,  for  a  writ  of  mandamus  to  the  Atlantic 
Coast  Line  Railroad  Company.  Demurrer  to  return  snstaii\e<tb 
and  writ  awarded. 

See  40  South.  875.  ^^ 

An  alternative  writ  of  mandamus  upon  the  relation  of  the 
Attorney  General  issued  from  this  court  (41  South.  529)  ag^ainst 
the  Atlantic  Coast  Line  Railroad  Company  to  enforce  an  order 
of  the  railroad  commissioners  of  the  state  under  the  provisions 
of  chapter  4700,  p.  76,  Acts  1899.  The  alternative  writ  states 
that  upon  complaint,  notice  of  hearing^,  failure  to  appear,  and 
after  consideration,  the  railroad  commissioners  did  find  and  de- 
termine that  the  Atlantic  Coast  Line  Railroad  Company  was 
piltv  of  an  unjust  discrimination  by  transporting  and  distribut- 
ing for  the  Western  Union  Telegraph  Company  its  men.  wire, 
poles,  and  other  material  for  the  erection,  maintenance,  opera- 

*See  foot-note  appended  to  United  States  ex  rel.  Greenbrier  Coat 
«  Coke  Co.  V.  Norfolk  &  Western  Ry.  Co.  et  al:,  ante,  p.  207. 
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tion,  repair,  construction,  and  reconstruction  of  its  line  of  wire 
along"  said  railroad  line  in  this  state,  and  by  refusing^  to  perform 
like  services  for  any  and  all  other  telegraph  and  telephone  com- 
panies, in  violation  of  chapter  4700  of  the  Laws  of  Florida : 
that  the  railroad  commissioners  did  thereupon  order  and  adjudg^e 
that  such  unjust  discrimination  be   discontinued  and  that    said 
Atlantic  Coast  Line  Railroad  Company  be  required  to  haul  and 
distribute  between  its  stations,  on  and  along  its  line  of  railroad 
in  the  state  of  Florida,  for  any  and  all  telegraph  and  telephone 
companies,  their  men,  wire,  poles,  and  other  material,  for    the 
erection,   maintenance,   operation,   repair,    construction,   and    re- 
construction of  their  lines  of  wire,  and  that  the  said  Atlantic 
Coast  Line  Railroad  Company  for  such  services  performed  and 
rendered  may  charge  certain  rates  fixed  and  promulgated  by  a 
specified  general  order  of  the  railroad  commissioners;  that   the 
Postal   Telegraph   Cable  Company,   a   corporation,   having   con- 
demned and  acquired  a  right  of  way  and  easement  to  construct 
a  line  of  poles  and  wires  upon  the  right  of  way  of  the  Atlantic 
Coast  Line  Railroad  Company,  applied  to  and  demanded  of  the 
said  Atlantic   Coast  Line  Railroad   Company  to  haul  and  dis- 
tribute between  its  stations  on  and  along  its  line  of  railroad,  be- 
tween the  city  of  Jacksonville  and  the  city  of  Lakeland,  in  certain 
counties  of  the  state  of  Florida,  for  the  Postal  Telegraph  Cable 
Company,  its  men,  poles,  wire,  and  other  material  for  the  erec- 
tion, construction,  maintenance,  and  operation  of  its  telegraph 
line  between  said  points,  and  offered  to  pay  for  such  services  the 
rate  fixed  and  promulgated  by  the  railroad  commissioners,  but 
the  said  Atlantic  Coast  Line  Railroad  Company  refuses  to  re- 
ceive and  haul  and  distribute  between  its  stations,  on  and  along 
its  line   of  railroad,   from   Jacksonville  to  Lakeland,   the   men, 
poles,  wire,  and  other  material  of  the  Postal  Telegraph  Cable 
Company  under  the  said  order  of  the  railroad  commissioners; 
that  upon  such  refusal  of  the  Atlantic  Coast  Line  Railroad  Com- 
pany to  comply  with  the  order  aforesaid  an  order  was  passed 
by  the  railroad  commissioners  requesting  and  directing  the  At- 
torney General  to  institute  proceedings  to  enforce  compliance 
by  the  Atlantic  Coast  Line  Railroad  Company  with  the  order  of 
the  railroad  commissioners  aforesaid  in  behalf  of  the  said  Postal 
Telegraph  Cable  Company. 

A  demurrer  to  the  alternative  writ  was  overruled.  State  ex 
rel.  V,  Atlantic  Coast  Line  Railroad  Company  (Fla.)  41  South. 
529. 

The  return  of  the  respondent  to  the  alternative   writ  states 

that: 

"(1)  The  respondent  admits  that  it  is  transporting  and  dis- 
tributing for  the  Western  Union  Telegraph  Company  its  men, 
poles,  and  other  material  for  the  erection,  maintenance,  opera- 
tion, repair,  construction,  and  reconstruction  of  its  line  along 
respondent's  line  of  railroad  operated  in  the  state  of  Florida, 
and  refuses  to  perform  a  like  service  for  all  other  telegraph  and 
telephone  companies,  but  avers  that  it  is  not  guilty  of  discrimi- 


Vol  2111  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S         27S 

state  ex  reL  BUU  v,  Atlmntic  C.  Ir.  R.  Co 

nation  thereby,  nor  subject  to  any  order  of  the  commission  in 
regard  thereto,  by  reason  of  the  fact  that  the  respondent  has 
never  held  itself  out,  and  does  not  hold  itself  out,  as  a  common 
carrier,  to  distribute  freigfht  between  stations,  nor  to  carry  pas- 
sengfers  to  points  between  stations,  nor  to  furnish  cars  to  effect 
the  distribution  of  freight  or  passengers,  or  both,  between  sta- 
tions, and  that  such  service  forms  no  part  of  the  duty  of  a 
common  carrier,  and  that  the  distribution  of  freight  between 
stations  and  the  carrying  of  passengers  to  points  between  sta- 
tions, and  the  furnishing  of  cars  for  the  distribution  of  freight 
and  the  discharge  of  passengers  at  points  between  stations,  is 
solely  a  subject  of  contract;  and  that  in  pursuance  of  its  con- 
stitutional and  legal  rights,  the  respondent,  together  with  other 
roads  in  said  contract  mentioned,  on  the  14th  of  October,  1902, 
entered  into  a  contract  which  is  still  subsisting  and  unexpired, 
with  the  Western  Union  Telegraph  Company,  a  corporation 
under  the  laws  of  the  state  of  New  York,  for  transporting  and 
distributing  for  the  said  Western  Union  Telegraph  Company  its 
men,  wire,  poles,  and  other  material  for  the  erection,  mainte- 
nance, operation,  repair,  construction,  and  reconstruction  of  its 
V.ne  of  wire  along  respondent's  road  in  the  state  of  Florida,  for 
certain  mutual  considerations  and  mutual  benefits  to  flow  to  and  be 
derived  bv  each  of  the  contracting  parties.  The  contract  is  set 
out  in  full  in  the  return.  It  provides  for  mutual  services  and 
compensations.     Among  its  provisions  is  the  following: 

**  'Fifth.  The  railroad  companies,  respectively,  agree  to  trans- 
port, free  of  charge,  over  their  railroads,  upon  application  of  a 
superintendent  or  other  general  officer  of  the  telegraph  company, 
all  persons  in  the  employ  of  the  Western  Union  and  Interna- 
tional Ocean  Telegraph  Companies,  or  either  of  them,  when 
•Tavelin^  on  the  business  of  either  or  both  of  said  companies; 
and  also  to  transport  free  of  charge,  along  the  lines  of  their 
various  railroads,  and  to  distribute  wherever  reasonably  required, 
all  poles,  wire,  cross-arms,  and  other  material  and  supplies  of 
?aid  Western  Union  and  International  Ocean  Telegraph  Com- 
panies, for  the  construction,  maintenance,  operation,  repair,  and 
reconstruction  of  the  land  lines  and  wires  of  either  or  both  of 
said  telegraph  companies,  along  said  railroads  covered  bv  this 
a.irreement,  and  of  such  additional  wires  and  lines  of  poles  and 
wires  as  may  be  erected  under  the  provisions  of  this  agreement, 
*  *  *  And  unless  thereto  required  bv  lawful  authority,  from 
v\hich  no  reasonable  recourse  mav  be  had,  the  railroad  companies 
will  not  transport  men  or  material  for  the  construction,  mainte- 
nance or  operation  of  a  line  of  poles  and  wire  or  wires,  or  under- 
fiTound  or  other  telegraph  line  in  competition  with  the  lines  of  the 
telegraph  company,  partv  hereto,  except  at  and  for  the  railroad 
companies'  regular  local  rates,  nor  will  thev  furnish  for  anv 
f^omoeting  teleeraph  line  anv  facilities  or  assistance  that  thev  mav 
lawfullv  withhold,  nor  stop  their  trains,  nor  distribute  material 
therefor  at  other  than  regular  stations. 
"'Provided,  always,  that  in  protecting  and  defending  the  ex- 
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elusive  gfrants  conveyed  by  this  agreement,  the  telegraph  com- 
pany may  use  and  proceed  in  the  name  of  the  railroad  companies, 
or  either  of  them,  or  any  of  the  companies  controlled  by  them, 
or  any  of  them,  but  shall  indemnify  and  save  harmless  the  rail- 
road companies,  and  each  of  them,  and  said  companies  controlled 
by  them  or  any  of  them,  from  any  and  all  damages,  costs, 
charges,  and  legal  expenses  incurred  therein  or  thereby.' 

"The  respondent  says  that  whereby  and  by  virtue  of  the  terms 
and  stipulations  of  said  contract  the  relation  of  the  respondent  to 
the    Western    Union    Telegraph   Company  is  not  the   relation 
of  carrier  to  shipper,  but  wholly  contractual,  and  of  such  depend- 
ent and  mutual  character  with  considerations  of  such  kind  and 
character  that  it  would  be  impossible  for  the  Postal  Teleg^raph 
Cable   Company   to  give   the   same   consideration   or   the    same 
equivalent  to  respondent  that  is  given  by  and  received  from  the 
Western   Union   Telegraph   Company    for   the   mutual    services 
performed  as  are  more  fully  set  forth  in  said  contract,  and  that 
the  enforcement  of  said  order  of  the  Florida  railroad  commission 
would  result  in  violating  the  contractual  rights  of  respondent 
and  in  depriving  respondent  of  its  property  without  due  process 
of  law,  and  of  the  equal  protection  of  the  laws,  contrary  to  the 
guaranties   of   the   Constitution   of  the   United    States   and   the 
amendments  thereof. 

"(2)  The  respondent  admits  that  it  is  transporting  and  dis- 
tributing for  the  Western  Union  Telegraph  Company  its  men, 
wire,  poles,  and  other  material   for  the  erection,  maintenance, 
operation,   repair,   construction,   and   reconstruction   of   its    line 
along   respondent's    line   of   railroad   operated    in    the   stiate   of 
Florida,  and  refuses  to  perform  a  like  service  for  all  other  tele- 
graph and  telephone  companies,  but  avers  that  it  is  not  guilty  of 
discrimination  thereby,  nor  subject  to  any  order  of  the   com- 
mission in  regard  thereto  by  reason  of  the  fact  that  the  respond- 
ent has  never  held  itself  out,  and  does  not  hold  itself  out  as  a 
common  carrier  to  distribute   freight  between  stations,  nor  to 
carry  passengers  to  points  between  stations,  nor  to  furnish  cars 
to   effect   the    distribution   of    freight   or   passengers,    or   both, 
between  stations,  and  that  such  service  forms  no  part  of  the  duty 
of  a  common  carrier,  and  that  the  distribution  of  freight  be- 
tween stations  and  the  carrying  of  passengers  to  points  between 
stations  and  the  furnishing  of  cars  for  the  distribution  of  freight 
and  the  discharge  of  passengers  at  points  between  stations  is 
solely  a  subject  of  contract;  and  that  in  pursuance  of  its  con- 
stitutional and  legal  rights  the  respondent,  together  with  other 
roads  in  said  contract  mentioned  on  the  14th  of  October,  1902, 
entered  into  a  contract  which  is  still  subsisting  and  unexpired 
with   the   Western   Union    Telegraph    Company,    a   corporation 
under  the  laws  of  the  state  of  New  York,  for  transporting  and 
distributing  for  the  said  Western  Union  Telegraph  Company  its 
men,  wire,  poles,  and  other  material  for  the  erection,  mainte- 
nance, operation,  repair,  construction,  and  reconstruction  of  its 
line  of  wire  along  respondent's  road  in  the  state  of  Florida, 
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for  certain  mutual  considerations  and  mutual  benefits  to  flow 
to  and  be  derived  by  each  of  the  contracting^  parties.  (The  con- 
tract is  a^ain  set  out  in  full  in  the  return.) 

"(3)   The  respondent  admits  that  it  is  transporting^  and  dis- 
tributing for  the  Western  Union  Teleg^raph  Company  its  men, 
wire,  poles,  and  other  material   for  the  erection,  maintenance, 
operation,    repair,   construction,   and   reconstruction   of   its   line 
aionis:  this  respondent's  line  of  railroad  operated  in  the  state  of 
Florida,  and  refuses  to  perform  a  like  service  for  all  other  tele- 
graph and  telephone  companies,  but  avers  that  it  is  not  gfuilt}" 
of  discrimination  thereby,  nor  subject  to  any  order  of  the  com- 
mission  in  regard  thereto,  by  reason  of  the  fact  that  the  re- 
S{)ondent  has  never  held  itself  out  and  does  not  hold  itself  out  as 
a  common  carrier  to  distribute  freig^ht  between  stations  nor  to 
carry  passengfers  to  points  between  stations,  nor  to  furnish  cars 
for  the  distribution  of  freig^ht  or  passeng^ers,  or  both,  between 
stations,  and  that  such  service  forms  no  part  of  the  duty  of  a 
common  carrier  and  that  the  distribution  of  freig^ht  between  sta- 
tions, and  the  carrying^  of  passengers  to  points  between  stations, 
and  the   furnishing:  of  cars  for  the  distribution  of  freig^ht  and 
the  discharg:e  of  passeng^ers  at  points  between  stations  is  solely 
a  subject  of  contract ;  and  that  in  pursuance  of  its  constitutional 
and  leg^al  rigfhts.  the  respondent,  tog^ether  with  other  roads  in 
said  contract  mentioned  on  the  14th  of  October,  1902,  entered 
into  a  contract  which  is  still  subsisting^  and  unexpired  with  the 
Western  Union  Teleg^raph  Company,  a  corporation  under  the 
laws  of  the  state  of  New  York,  for  transporting:  and  distributing 
for  the  said  Western  Union  Telegraph  Company  its  men,  wire, 
poles,  and  other  material  for  the  erection,  maintenance,  opera- 
tion, repair,  construction,  and  reconstruction  of  its  line  of  wire 
along   respondent's   road   in   the   state   of   Florida   for   certain 
mutual  considerations  and  mutual  benefits  to  flow   to  and  be 
derived  by  each  of  the  contracting  parties ;  and  by  virtue  of  the 
terms  and  stipulations  of  said  contract  the  relation  of  the  re- 
spondent to  the  Western  Union  Telegraph  Company  is  not  the 
relation   of  carrier  to  shipper,  but  wholly  contractual,  and   of 
such  a  dependent  and  mutual  character  and  with  such  consid- 
erations of  such  a  character  that  it  would  be  impossible  for  the 
Postal  Telegraph  Cable  Company  to  give  the  same  consideration 
or  the  same  equivalent  to  this  respondent  that  is  given  by  and 
received  from  the  Western  Union  Telegraph  Company  for  the 
mutual  services  performed  as  are  more   fully  set  forth  in  the 
contract,  and  is  performing  the  service  for  the  Western  Union 
Telegraph  Company  under  and  by  virtue  of  said  contract,  and 
avers  that  it  has  always  been  willing  and  is  now  ready  and  offers 
hereby  to  transport  and  carry  the  same  material  for  the  Postal 
Telegraph  Cable  Company  mentioned  in  the  alternative  writ  as 
being  carried  for  the  Western  Union  Telegraph  Company  at  and 
for  this  respondent's  regular  local  rates  for  the  article  or  com- 
J^odity  shipped    from  and   to  regular   stations  on   respondent's 
line  of  railroad  in  the  state  of  Florida  that  mav  be  offered  in 
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the  ordinary  and  usual  way  in  which  shipments  are  tendered, 
and  is  now  wilHn^  and  has  always  been  willing:  so  to  do,   and 
now  offers  to  transport  any  and  all  of  the  employees  of    the 
Postal  Telegraph  Cable  Company  for  this  respondent's  regn^lar 
leg^al  rates  to  and  from  any  regular  station  on  respondent's   line 
of  railroad  in  the  state  of  Florida,  on  its  trains  running^  to   and 
from   the   stations   that   the   said   employee   or   employees    may 
desire  to  go  to  or  depart  from,  and  refers  to  and  hereby  makes 
the  contract  as  set  forth  between  respondents  and  the  Western 
Union  Telegraph  Company  a  part  of  this  return;  whereby  and 
by   virtue   of  the   terms  and   stipulations   of   said   contract    the 
relations  of  this  respondent  to  the  Western   Union  Tele^aph 
Company  is  not  the  relation  of  carrier  to  shipper,  but  wholly 
contractual,  and  of  such  a  dependent  and  mutual  character  with 
considerations  of  such  kind  and  character  that  it  would  be  im- 
possible for  the  Postal  Telegraph  Cable  Company  to  ^ive  the 
same  consideration  or  the   same  equivalent  to  this  respondent 
that  is  ^iven  by  and  received  from  the  Western  Union  Telegraph 
Company  for  the  mutual  services  performed  as  are  more  fully 
set  forth  in  said  contract. 

"And  respondent  avers  that  it  had  a  rig^ht  to  contract  as  it  has 
done  and  that  the  said  contract  does  not  contravene  or  violate 
any  laws  of  the  state  of  Florida  and  that  the  setting  aside  and 
making  void  said  contract  is  not  within  the  power  of  the  said 
railroad  commission  of  the  state  of  Florida,  and  not  within  the 
scope  or  contemplation  of  the  act  of  the  Legislature  of  the  state 
of  Florida  creating  and  constituting  said  railroad  commission 
and  the  powers  of  said  commission  as  therein  defined." 

The  relator  demurred  to  this  return  on  the  grounds  that : 

"(1)  It  has  already  been  determined  in  this  proceeding  that 
the  order  made  by  the  railroad  commissioners  which,  by  this 
proceeding,  is  sought  to  be  enforced  was  a  valid  exercise  of  the 
powers  possessed  by  the  railroad  commissioners  under  the  laws 
of  this  state,  and  that  question  being  res  adjudicata  cannot 
again  be  raised  by  respondent. 

"(2)  The  railroad  commissioners  have  judicial  powers  under 
the  Constitution  and  the  law  creating  them,  and  having  de- 
termined, after  hearing,  of  which  respondent  was  duly  notified, 
that  the  respondent  was  guilty  of  unjust  discrimination  in  the 
respects  recited  in  the  order  sought  to  be  enforced,  such  order 
is  an  adjudication  of  that  question  which  cannot  be  reviewed  by 
this  court. 

"(3)  The  making  of  the  order  sought  to  be  enforced  was  an 
exercise  of  the  powers  oossessed  by  the  railroad  commissioners 
under  the  law  creating  them,  and,  under  such  law,  the  said  order 
is  prima  facie  reasonable  and  just,  and  the  return  of  the  re- 
spondent does  not  deny  or  question  its  reasonableness  or  just- 
ness. 

**(4)  The  transportation  and  distribution  for  the  Western 
Union  Telegraph  Company  of  its  men,  wire,  poles,  and  other 
material   for   the   erection,   maintenance,   operation,   repair,   and 
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construction,  and  reconstruction  of  its  line  alon^  the  respondent's 
line  of  railroad,  which  is  admitted  in  the  return,  discloses  a 
carriage  by  respondent  as  a  common  carrier  and  a  service  to 
which  others,  in  like  situation  as  the  Western  Union  Telegraph 
Company,  are  entitled. 

**(5)  The  contract  set  forth  in  die  return,  and  under  which 
the  respondent  claims  that  its  relation  to  the  Western  Union 
Tele^aph  Company  is  not  that  of  carrier  to  shipper,  but  wholly 
contractual,  is  illeg^al  and  void,  because 

'*(a)  It  contravenes  the  act  of  Congress  of  July  24,  1866, 
c.  230,  14  Stat.  221,  entitled  *An  act  to  aid  in  the  construction 
of  telegraph  lines,  and  to  secure  to  the  government  the  use  of 
the  same  for  postal,  military  and  other  purposes.' 

"(b)  It  contravenes  the  act  of  Congress  of  July  2,  1890  (26 
Stat.  209,  c.  647  [U.  S.  Comp.  St.  1901,  p.  3200]).  entitled  'An 
act  to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies.' 

"(c)   It  is  a  contract  in  restraint  of  trade." 

F.  T.  Meyers  and  Daniel  IV,  Rountree,  for  relator. 
John  B.  Hartrid^e,  for  respondent. 

Whitfield,  J.  (after  stating  the  facts).  The  return  of  the 
respondent,  briefly  stated,  is  that  it  is  transporting  and  delivering 
between  stations  on  its  line,  men,  wire,  poles,  etc.,  for  the 
Western  Union  Telegraph  Company,  as  alleged  in  the  alterna- 
tive writ,  and  is  refusing  to  perform  a  like  service  for  all  other 
telegraph  and  telephone  companies,  but  avers  that  it  is  not  guilty 
of  discrimination  thereby,  nor  subject  to  any  order  of  the  com- 
mission in  regard  thereto,  by  reason  of  the  fact  that  the  re- 
spondent has  never  held  itself  out,  and  does  not  hold  itself  out, 
as  a  common  carrier  in  respect  to  the  particular  service  per- 
formed for  the  Western  Union  Telegraph  Company  and  refused 
for  others;  that  such  service  forms  no  part  of  the  duty  of  a 
common  carrier  and  is  solelv  a  subject  of  contract;  that  in  pur- 
suance of  its  legal  rights  the  respondent  on  October  14,  1902, 
entered  into  an  agreement  still  existing  with  the  Western  Union 
Telegraph  Company  to  perform  the  mentioned  service  for  certain 
mutual  considerations  and  mutual  benefits  to  the  contracting 
parties  set  out  in  an  attached  contract,  by  virtue  of  which  con- 
tract the  relation  of  respondent  to  the  Western  Union  Telegraph 
Company  is  not  the  relation  of  carrier  to  shipper,  but  wholly 
contractual,  and  of  such  nature  that  the  Postal  Telegraph  Cable 
Company  could  not  give  the  same  consideration  or  the  same 
equivalent  to  respondent  that  it  is  receiving  from  the  Western 
Union  Telegraph  Company  for  the  mutual  services  stated  in  and 
performed  under  the  said  contract ;  that  the  enforcement  of  the 
order  of  the  railroad  commissioners  would  result  in  violating: 
the  contractual  rights  of  respondent  and  in  depriving  respond- 
ent of  its  property  without  due  process  of  law,  and  of  the 
equal  protection  of  the  laws,  contrary  to  the  guaranties  of 
the   Constitution    of    the    United    States    and    the    amendments 
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thereof;  that  respondent  has  always  been  willing  and  is    now- 
ready    and    offers    to    transport    and     carry    like    employees 
and  material  for  the  Postal  Teleg^raph  Cable  Company  at    and 
for  respondent's  regular  local  rates  for  the  employees,  articles, 
or  commodities   shipped   from  and  to  any  regular  stations    on 
respondent's  line  of  railroad  in  the  state  of  Florida  that  may 
be    offered    in    the    ordinary   usual   way   in   which  passengfers 
and   shipments   are   tendered ;   that   respondent   has   a   right    to 
contract  as  it  has  done,  and  that  said  contract  does  not  contra- 
vene or  violate  any  of.  the  laws  of  the  state  of  Florida,  and 
that   the   setting  aside   and   making   void   said   contract   is   not 
within  the  power  of  the   railroad   commission  of  the   state    of 
Florida,  and  not  within  the  scope  or  contemplation  of  the  act  of 
the  legislature  creating  said  commission. 

The  demurrer   raises  the  question   of  the   sufficiency   of  the 
return  as  a  defense  to  the  writ. 

In  the  opinion  on  the  demurrer  to  the  alternative  writ  in  this 
case  (Fla.)  41  South.  529,  we  said:  **The  respondent  having 
voluntarily  performed  this  service  for  the  Western  Union  Tele- 
graph Company  may  not  deny  it  to  another  company  applying* 
for  similar  service  under  like  conditions.  The  order  of  the 
railroad  commissioners  is  a  general  order,  and  we  think  fully 
authorized  by  the  Constitution  and  chapter  4700,  p.  76,  Acts 
1899.  Nor  is  this  duty  affected  by  the  fact  that  the  service 
was  performed  for  the  Western  Union  Telegraph  Company 
under  an  agreement  or  contract.  The  rates  prescribed  in  this 
general  order  for  the  services  to  be  rendered  are  general  in  their 
nature  and  apply  to  all  telegraph  and  telephone  companies  which 
seek  to  have  the  services  performed  and  are  not  challenged  on 
the  ground  of  unreasonableness." 

We  understand  from  the  admissions  in  the  return  of  the  re- 
spondent that  it  has  been  for  some  years  past  and  is  now,  with 
trains  and  cars  operated  by  it,  voluntarily  transporting  and 
delivering  along  its  railroad  line,  between  the  stations  thereon, 
the  employees  and  the  poles,  wires,  etc.,  of  the  Western  Union 
Telegraph  Company,  and  that  it  refuses  to  render  similar  service 
for  others.  Such  service  is  that  of  a  common  carrier,  and  the 
fact  that  it  is  performed  under  a  particular  contract  does  not 
affect  the  character  of  the  service  even  though  the  consideration 
of  the  contract  cannot  be  furnished  by  another  company  de- 
manding similar  service,  since  the  same  service  should  be  per- 
formed for  all  for  a  reasonable  compensation,  and  there  is  no 
question  as  to  the  reasonableness  of  the  compensation  fixed 
under  the  law  for  this  service. 

The  facts  admitted  in  tlie  return  as  to  the  service  being  ren- 
dered by  the  respondent  for  the  Western  Union  Telegraph 
Company  and  refused  to  other  companies  under  like  circum- 
stances, show  that  such  service  is  rendered  as  a  common  carrier, 
and  the  averment  in  the  return  that  the  service  is  being  rendered 
imder  a  contract,  and  not  as  a  common  carrier,  cannot  avail  the 
respondent  as  a  defense  to  the  writ.     There  is  no  showing  that 
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being  rendered  for  the  Western  I 
Company  is  different  from  that  rendered  to  o 
the  same  subjects  of  transportation  except  that 
between  stations  on  the  respondent's  line  of  roac 
ent  offers  to  transport  the  employees,  poles,  w 
Postal  Telegraph  Cable  Company,  tliereby  adnii 
proper  subjects  from  and  to  regular  stations,  a 
of  transportation. 

The  respondent,  a  common  carrier,  admits  thai 
transporting  and  delivering  between  stations  ( 
ployees  and  freight  for  one  incorporated  public 
pany  to  maintain  lines  of  wire  along  the  railroi 
h  refuses  similar  services  to  others,  without 
excuse  for  such  refusal,  thereby  admitting  tha 
unjust  discrimination  as  found  by  the  railroad 
Vnder  these  circumstances  the  respondent  may 
perform  like  services,  for  a  reasonable  compe 
ether  incorporated  public  telegraph  company 
lawfully  establish  and  maintain  its  lines  of  win 
toad  line.  The  respondent  cannot  refuse  to  rem 
the  Postal  Telegraph  Cable  Company  on  the 
ftrvice  rendered  to  the  Western  Union  Telegr; 
under  a  contract  and  that  the  service  is  not  ren 
mon  carrier,  when  it  is  not  shown  that  such  ser 
that  rendered  other  shippers  except  as  to  delivi 
tions.  See  State  v.  Jacksonville  Terminal  Co., 
South.  225;  Chicago  &  Northwestern  Rv.  Co.  i 
365.  8  Am.  Rep.  690;  Messenger  i:  Penn.  R' 
Law,  531,  18  Am.  Rep.  754;  Cumberland  Telepli 
Co.  V.  Morgan's  L.  &  T.  R.  Co.,  51  La.  Ann.  2* 
72  Am.  St.  Rep.  442;  Mercantile  Trust  Co,  v. 
Co.  (C.  C.)  63  Fed.  910;  5  Am.  &  Eng.  Ency 
l/"7:6Cyc.  372. 

Under  section  30  of  article  16  of  the  Consti 
islature  is  invested  with  full  power  to  pass  la 
prevent  unjust  discrimination  *  *  •  by  pei 
rations  engaged  as  common  carriers  in  transpor 
property  or  performing  other  services  of  a 
Chapter  4700,  p.'  76.  Acts  1899.  provides  that  t 
missioners  shall  make  reasonable  and  just  rep 
observance  of  rates  fixed  by  them  "as  to  chargi 
points  for  the  necessary  handling  and  delivery 
freight  and  transportation  of  passengers,  and  ft 
of  any  unjust  discrimination  in  connection  the 
and  to  direct  and  control  all  other  matters  pt 
roads  that  shall  be  for  the  good  of  the  public 
sioners  shall  have  full  power  and  authority  to 
rrad,  railroad  company'  or  common  carrier  to 
its  railroad  or  transportation  line  and  to  furnish 
facilities  for  the  convenient  and  prompt  handlin 
and  delivery  of  all  freights  offered  along  its  lin 
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tion  and  shall  provide  and  prescribe  all  such  rules  and  regula- 
tions as  may  be  necessary  to  secure  such  operation  and  the 
furnishing:  of  such  facilities  and  the  prompt  handling,  transpor- 
tation and  delivery  of  all  freights  offered/* 

It  is  clear  that  where  a  railroad  company  in  its  capacity  as  a 
common  carrier  renders  services  to  one  corporation  so  as  to  en- 
able it  to  serve  the  public,  and,  without  sufficient  excuse,  refuses 
similar  services   to  another   corporation   lawfully  authorized    to 
likewise  serve  the  public,  it  is  an  unjust  discrimination;  and  the 
railroad  commissioners  have  the  power  under  the  constitution 
and  laws  of  this  state  to  make  just  and  reasonable  rules   and 
regulations  to  prevent  such  unjust  discrimination.     See  State  u, 
Jacksonville  Terminal  Co.,  41  Fla.  377,  27  South.  225 ;  State  ex 
rel.  Cumberland  Telephone  &  Telegraph  Co.  v,  Texas  &  P.  Ry. 
Co.,  52  La.  Ann.  1850,  28  South.  284;  State  ex  rel.  Attornev 
General  v,  Atlantic  Coast  Line  R.  Co.   (Fla.)   40  South.  875. 
See,  also,  Augusta  Brokerage  Co.  v.  Central  of  Georgia  R.  Co.^ 
121  Ga.  48,  48  S.  E.  714;  Tift  v.  Southern  Ry.  Co.  (C.  C.)  123 
Fed.  789;  Agee  &  Co.  v.  Louisville  &  N.   R.   Co.    (Ala.)   37 
South.  680. 

The  po.wer  of  the  railroad  commissioners  to  make  the  order 
here  sought  to  be  enforced  is  fully  established.  The  statute 
provides  that  "all  the  rules  and  regulations  made  and  prescribed 
by  said  commissioners  *  *  *  to  prevent  unjust  discrimina- 
tions or  other  abuses  *  *  *  shall  be  deemed  and  held  to  be 
prima  facie  reasonable  and  just." 

The  respondent  did  not  appear  to  be  heard  in  response  to  the 
notice  served  on  it  of  the  hearing  before  the  railroad  commis- 
sioners when  the  order  here  sought  to  be  enforced  was  made, 
and  it  does  not  claim  that  the  order  is  an  unreasonable  and  un- 
just regulation ;  nor  is  the  rate  of  compensation  claimed  to  be 
unjust  and  unreasonable;  so  it  cannot  be  said  that  the  enforce- 
ment of  the  order  will  be  a  taking  of  the  property  of  the  re- 
spondent without  due  process  of  law,  or  will  deprive  it  of  the 
equal  protection  of  the  laws.  See  State  v,  Jacksonville  Terminal 
Co.,  41  Fla.  337,  27  South.  225. 

The  rights  of  the  respondent  under  the  contract  which  was 
made  in  1902,  are  subject  to  the  constitutional  and  statutor\' 
provisions  above  quoted,  and  the  enforcement  of  the  order  of 
the  railroad  commissioners  will  not  violate  valid  contractual 
rights  of  the  respondent.  Citv  of  Tampa  v,  Tampa  Water 
Works  Companv,  45  Fla.  600,  34  South.  631,  affirmed  in  199 
U.  S.  241,  26  Sup.  Ct.  23,  50  L.  Ed.  — . 

The  respondent  rests  its  defense  upon  its  claim  that  in  ren- 
dering the  stated  service  to  the  Western  Union  Telegraph  Com- 
pany it  is  not  acting  as  a  common  carrier,  and  therefore  it  is  not 
required  by  law  to  render  a  siriiilar  service  to  other  telegraph 
companies ;  but,  as  we  have  seen,  the  facts  as  to  the  character 
of  the  service  admitted  in  the  return  constitute  the  service  that 
of  a   common   carrier,  and  this  service  being  voluntarily  per- 
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before  the  train  starts  or  for  the  purpose  of  meeting"  passengr^rs 
who  are  about  to  alight.     And  especially  is  there  such  a    duty 
when  the  passenger  requires  assistance  which  the  servants  of  the 
carrier  do  not  undertake  to  render.     But  if  the  servants  of  the 
carrier  have  no  notice  or  knowledge  of  the  intention  of  one  thus 
coming  on  board  to  get  off  before  the  starting  of  the  train,  they 
owe  him  no  additional  duty  as  to  affording  him  an  opportunity 
to  safely  alight."     6  Cyc.  p.  615.     But  where  the  conductor   of 
the  train  knows  or  should  have  known  that  the  only  purpose 
of  the  person  assisting  a  passenger,  needing  assistance  to  board 
the  train,  is  to  assist  the  passenger  to  a  seat,  he  is  bound  to  isrive 
such  person  a  reasonable  opportunity  to  alight  before   starting: 
it     And  if,  after  the  train  is  started,  the  person  alights  from  it, 
and  is  injured,  and  his  act  of  alighting  is  not  under  such  cir- 
cumstances as  to  make  him  guilty  of  contributory  negligence,  he 
is  unquestionably  entitled  to  recover  the  damages  suffered   bv 
him.    L.  &  N.  R.  R.  Co.  v.  Crunk.  119  Ind.  542,  21  N.  E.  31, 
12  Am.  St.  Rep.  443 ;  Galloway  v.  C,  R.  I.  &  P.  Ry.  Co.,  87 
Iowa,  458,  54  N.  W.  447 ;  Evansville  &  T.  H.  R.  Co.  v.  Athon 
(Ind.  App.)   33  N.  E.  469,  51  Am.   St.  Rep.  303;  Wood  on 
Railroads,  §  305,  p.  1297,  and  note  2 ;  2  Redfield  on  the  Law  of 
Railways,  p.  280;  4  Elliott  on  Railroads,  §  1578,  p.  2458;  note 
29  Am.  St.  Rep.  p.  54. 

Mr.  Elliott  in  his  work  cited  above  says:  "There  is  some 
diversity  of  opinion  as  to  whether  one  who  enters  a  train  for  the 
purpose  of  assisting  a  passenger  is  to  be  regarded  as  a  pas- 
senger, and  there  are  cases  which  seem  to  hold  that  such  a  person 
is  a  passenger.  We  are  unable  to  assent  to  this  doctrine  as 
broadly  held  by  some  of  the  cases,  for  it  seems  to  us  that  the; 
extraordinary  duty  of  a  carrier  to  a  passenger,  is  not,  as  a  gen- 
eral rule,  owing  to  such  a  person,  although  we  have  no  doubt 
that  the  railroad  company  owes  to  him  the  duty  of  exercising 
ordinary  or  measurable  care.  There  may  probably  be  cases 
w^here  a  person  assists  a  passenger  on  a  train,  as,  for  instance, 
where  the  passenger  is  ill,  feeble,  too  young  to  care  for  himself 
or  the  like,  where  it  is  proper  to  hold  that  the  person  needing 
the  assistance  is  a  passenger,  but  where  there  is  no  reason  for 
rendering  assistance  the  person  giving  it  cannot,  as  we  believe, 
be  regarded  as  a  passenger."  We  think  the  distinction  here 
pointed  out  by  the  learned  author  is  well  taken.  The  illustration 
given  by  him  of  the  condition  of  the  person  taking  passage 
rendering  it  necessary  to  have  an  assistant  to  help  him  safely 
board  or  get  off  the  train,  brings  such  an  assistant,  rendering 
the  requisite  service,  within  the  category  with  respect  to  the 
duty  owing  by  the  carrier  of  a  passenger,  and  where  injury  is 
suffered  by  such  an  assistant  at  the  hands  of  the  carrier  in  per- 
forming the  service  assumed  by  him,  whether  assumed  at  the 
instance  of  the  passenger  or  the  servant  of  the  carrier  whose 
duty  it  was  to  render  it,  in  the  absence  of  all  explanation,  the 
law  presumes  it  was  the  result  of  the  carrier's  fault,  and  casts 
upon  the  latter  the  burden  of  overturning  the  presumption,  or 
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Hawkes  v.  Boston  Elevated  Ry.  Co. 

(Supreme  Judicial   Court  of  Massachusetts,   Suffolk,  June  20,    1906.) 

[78  N.  E.  Rep.  480.] 

Carriers — Injury  to  Passengers — Means  of  Transportation — Safety 
— Cars.* — A    woman    carrying?    a    baby,    having    boarded    defendant's 
train,  was  about  to  enter  the  smoking  car,  when  the  brakeman   told 
her  to  cross  quickly  over  into  another  car,  and  in  attempting  to  do  so 
she  fell  between  the  cars  and  was  injured.    Plaintiff  testified  that   the 
child  prevented  her  from   seeing  the  space  between  the  platforms, 
and   defendant's   evidence  showed   that   the   curves   of   the  platform 
were  determined  by  the  shortest  curve  at  which  it  was  necessary  ioT 
the  cars  to  pass,  and  that  the  best  device  known  for  covering;   the 
^pace  between  the  cars  had  proved  impracticable.     Held,  that  there 
was  no  negligence  on  the  part  of  the  defendant;  it  not  having  been 
bound  to  warn  the  passenger  or  to  assist  her  in  crossing. 

Exceptions  from  Superior  Court,  Suffolk  County;  John  W. 
Hardy,  Judge.     . 

Action  by  one  Hawes  against  the  Boston  Elevated  Railway' 
Company.  Verdict  for  defendant,  and  plaintiff  brings  excep- 
tions.   Exceptions  overruled. 

/.  Winthrop  Pickering,  for  plaintiff. 

Russell  A,  Sears,  Endicott  P.  Saltonstall,  and  Sanford  H.  B. 
Fround,  for  defendant. 

Morton,  J.  This  is  an  action  of  tort  to  recover  for  personal 
injuries  received  by  the  plaintiff  by  falling  through  an  open 
space  between  the  platforms  of  two  of  the  defendant's  cars 
while  passing  from  one  to  the  other  with  an  infant  in  her  arms. 
She  had  got  on  to  the  platform  of  a  car  of  one  of  the  trains  of 
the  elevated  railway,  and  was  in  the  act  of  entering  the  door 
when  the  brakeman  spoke  up  sharply  and  said:  "Smoking  car, 
Hiadam;  you  can't  go  in  there;  cross  over  into  the  front  car. 
•  and  move  quickly."  In  attempting  to  obey  him  she  fell  between 
the  cars  receiving  the  injuries  complained  of.  The  train  was  at 
a  standstill  and  she  was  not  pushed  or  jostled  by  any  other 
persons.  The  court  ordered  a  verdict  for  the  defendant  and  the 
case  is  here  on  the  plaintiff's  exceptions  to  this  ruling. 

We  think  that  the  ruling  was  right.  The  plaintiff  testified 
amongst  other  things  that  the  child  as  she  held  it  prevented  her 
from  seeing  the  space  between  the  platforms  and  that  it  re- 
quired her  attention ;  that  her  mind  was  on  the  child  and  she 
was  protecting  it;  that  she  was  herself  small  and  frail  and  was 

♦For  the  authorities  in  this  series  on  the  subject  of  negligence  in 
allowing  passengers  to  ride  in  dangerous  places,  or  otherwise  expose 
themselves  to  danger,  see  foot-notes  append^  to  Bridges  v.  Jack- 
son Elec.  Ry.,  L.&  P.  Co.  (Miss.),  16  R.  R.  R.  512,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  512;  extensive  note,  4  R.  R.  R.  217,  27  Am.  &  Eng.  R. 
Cas.,  N.  &,  217. 

As  to  the  carrier's  duties  with  respect  to  vehicles,  see  extensive 
note,  3  R.  R.  R.  154,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  154. 
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Turner  v.  Southern  Ry. 

(Supreme.  Court  of  South  Carolina,  Aug.  10,  1906.) 

[54  S.  E.  Rep.  825.] 

Carriers — ^Loss  of  Baggage — Damages.* — In  an  action  to  recover 
for  loss  of  bagprage,  the  recovery  should  be  confined  to  the  actual 
value  of  the  goods  lost  at  the  place  of  destination,  without  taking  into 
account  any  expense  incurred  in  the  effort  to  recover  it,  or  in  being 
deprived  of  its  use,  or  in  the  purchase  of  other  material,  where  there 
was  no  notice  to  the  carrier  of  special  circumstances. 

Appeal  from  Common  Pleas  Circuit  Court  of  Cherokee 
County ;  Klugh,  Judge. 

Action  by  R.  M.  Turner  against  the  Southern  Railway. 
Judgment  for  plaintiff.    Defendant  appeals.    Reversed. 

C.  P.  Sanders,  for  appellant:. 
Butler  &  Osborne,  for  respondent. 

Woods,  J.  The  plaintiff  alleged  in  her  complaint  the  loss  hy 
the  defendant  of  her  trunk  and  its  contents,  which  the  defendant 
had  undertaken  to  carry  for  her  as  a  passenger  on  its  road  from 
Salisbury,  N.  C,  to  Memphis,  Tenn.  In  addition  to  the  value 
of  the  trunk  and  the  wearing  apparel  which  constituted  its  con- 
tents, the  plaintiff  sought  to  recover  for  "the  trouble,  annoy- 
ance, worry,  and  expense"  in  trying  to  locate  the  trunk  and  in 
communicating  with  the  defendant  about  it,  in  being  deprived 
of  the  use  of  the  trunk  and  its  contents,  and  in  having  to  purchase 
other  wearing  apparel.  The  motion  made  to  strike  out  all  alle- 
gations of  the  complaint  referring  to  the  claim  for  trouble, 
annoyance,  worry,  and  expense  was  granted  by  consent  as  to 
annoyance  and  worry,  but  refused  as  to  trouble  and  expense  in- 
curred as  above  set  forth.  The  charge  to  the  jury  as  to  defend- 
ant's liability  for  such  trouble  and  expense  was  in  accordance 
with  this  ruling.  The  jury  found  a  verdict  for  $360,  the  entire- 
amount  claimed,  which  necessarily  included  $150  claimed  on- 
account  of  trouble  and  expense,  in  addition  to  the  value  of  the 
baggage.  The  question  made  by  appeal  is  whether  in  case  of 
complete  loss  of  baggage,  no  previous  notice  being  given  to  the 
carrier  of  special  circumstances,  the  recovery  would  be  limited 
to  the  actual  value,  without  taking  into  the  account  any  expense 
or  trouble  incurred  in  the  effort  to  recover  it  or  in  being  de- 

*See  foot-notes  appended  to  Weston  v.  Boston  &  M.  R.  R.  (Mass.), 
19  R.  R.  R.  718,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  718;  foot-note  ap- 
pended to  Wesner  &  White  Mfg.  Co.  v.  Atlantic  Coast  Line  R.  R. 
(S.  Car.),  19  R.  R.  R.  342,  42  Am.  &  Eng.  R.  Cas.,  N.  S„  342;  Wall 
V.  Atlantic  Coast  Line  R.  R.  (S.  Car.),  19  R.  R.  R.  332,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  332;  foot-notes  appended  to  Chicago,  B.  &  Q.  Ry.  Co. 
zj.Todd  (Neb.),  19  R.  R.  R.  113,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  113; 
Bourland  v,  Chootaw,  etc..  Ry.  Co.  (Tex.),  19  R.  R.  R.  61,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  61;  foot-notes  appended  to  Central  of  Georgia 
Ry  Co.  V.  Chicago  Portrait  Co.  (Ga.),  18  R.  R.  R.  85,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  85. 
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circuit  court  for  the  failure  to  deliver  from  June  to  October ; 
the  evidence  bein^  that  there  had  been  ^reat  deterioration,  in 
addition  to  the  deprivation  of  the  use.  The  case  was  one  of 
gfreat  doubt,  even  under  these  peculiar  facts,  and  is  not  to  be 
regarded  as  authority  for  holding;  that  anything  more  than  the 
value  of  lost  ba^^a^e  may  be  recovered  of  a  carrier  in  the  ab- 
sence of  information  to  the  carrier  of  facts  which  would  render 
probable  special  damagfes. 

The  judgment  of  this  court  is  that  the  jud^ient  of  the  cir- 
cuit court  be  reversed  unless  the  plaintiff  shall  within  30  days 
remit  from  the  verdict  $150,  the  amount  embraced  therein  over 
and  above  the  value  of  the  ba^g^a^e. 


Smallwood  v.  Baltimore  &  O.  R.  Co. 

(Supreme  Court  of  Pennsylvania,  May  24,  1906.) 

[64  Atl.  Rep.  732.] 

Master  and  Servant — Negligence  of  Fellow  Servant.* — Where  a 
railroad  company  and  a  news  company  enter  into  a  contract  by  which 
an  agent  of  the  news  company,  employed  to  sell  papers  and  fruit  on 
trains,  is  permitted  to  ride  thereon,  he  is  employed  on  the  trains, 
and  not  a  passenger,  within  Act  April  4,  1868,  §  1  (P.  L.  58),  and  when 
killed  by  the  negligence  of  an  employee  of  the  railroad  company,  no 
recovery  can  be  had  for  his  death. 

Appeal  from  Court  of  Common  Pleas,  Fayette  County. 

Action  by  Lillian  M.  Smallwood  against  the  Baltimore  &  Ohio 
Railroad  Company.  From  an  order  refusing  to  take  off  a  non- 
suit, plaintiff  appeals.    Affirmed. 

Reppert,  P.  J.,  filed  the  following  opinion  in  the  court  below: 

"Brent  F.  Smallwood  was  a  railway  news  agent  employed  bv 

the  Union  News  Company  on  the  trains  of  the  defendant.     His 

run  was  between  Cumberland  and  Pittsburg  leaving  the  former 

city  at  9  a.  m.,  and  returning  on  the  Duquesne  Limited  due  in 

♦For  the  authorities  in  this  series  on  the  question  who  are,  and  are 
not,  passengers,  see  foot-notes  appended  to  Chicago  &  A.  R.  Co.  v. 
Walker  (111.),  18  R.  R.  R.  596,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  596; 
foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.),  18 
R.  R.  R.  531,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  531;  foot-notes  appended 
to  Conroy  v.  Boston  Elev.  Ry.  Co.  (Mass.),  19  R.  R.  R.  384,  42  Am. 
&  Eng.  R.  Cas.,  N.  S.,  384;  foot-notes  appended  to  Chicago,  etc.,  R. 
Co.  V.  Troyee  (Neb.),  19  R.  R.  R.  350,  42  Am.  &  Eng.  R.  Cas.,  N  S., 
350;  Robertson  v.  Boston  &  N.  St.  Ry.  Co.  (Mass.),  19  R.  R.  R.  123, 
42  Am.  &  Eng.  R.  Cas.,  N.  S.,  123;  Chicago  Union  Traction  Co.  v. 
O'Brien  (111.),  19  R.  R.  R.  95,  42  Am.  &  Eng.  R.  Cas,  N.  S.,  95;  Mc- 
Donald V  Central  R.  Co.  (N.  J.),  19  R.  R.  R.  58,  42  Am.  &  Eng.  R. 
Cas.,  N.  S.,  58;  Glenn  v.  Lake  Erie  &  W.  R.  Co.  (Ind.),  20  R.  R.  R. 
60,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  60;  Southern  Ry.  Co.  v.  Johnson 
(Ala.),  20  R.  R.  R.  58,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  58;  Illinois 
Cent.  R.  Co.  v.  Jennings  (111.),  20  R.  R.  R.  15,  43  Am.  &  Eng.  R. 
Cas.,  N.  S.,  15. 
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Cuniberland  about  11  p.  m.  He  was 
DiiQUL'sne  Limited  at  Laurel  Run  on 
23,  1903.  and  tliis  action  is  brouglit 
therefor.  That  he  was  on  the  train  i 
employment  and  enpa(fed  in  its  duticf 
i-.  we  think,  fully  establi.shed  by  conip 
pliiniifF's  testimony  was  closed  a  mot! 
j:!it  was  sustained  on  the  ground  tii; 
act  of  .Xpril  4,  1868  (P,  L,  58)  prcclu. 
nads  as  follows:  'That  when  any  pe 
injury  or  loss  of  life  while  lawfully  ei 
aHcail  the  roads,  works,  depots  and  pi 
panv,  or  in  or  about  any  train  or  c 
which  such  person  is  not  an  emplovc 
recoverv  in  all  such  cases  against  the  c 
a>  would  exist  if  such  person  were  an 
tl^is  section  shall  not  apply  to  passenge 
"The  matter  now  comes  before  us  c 
Ci-impulsory  nonsuit,  and  to  grant  a  nei 

"It  is  contended  on  behalf  of  the 
v.'X"i  was  lawfully  engaged  on  the 
ployed  thereon,  he  was  a  passenger 
the  statute,  thereby  preventing  its  ; 
between  the  railroad  company  and  tl 
tl'at  the  latter  shall  have  'the  exclusiv 
and  employees  newspapers,  periodica 
and  fruit,  cigars,  and  tobacco  (the  ; 
<''U  trains  being  limited  to  smoking  c: 
all  the  passenger  trains  operated  by  t 
stated  consideration  and  upon  cert; 
The  contract  further  provides  for  the 
newspapers  and  other  articles  to  be  s 
employees  at  tlie  stations  shall  be  ck 
cipan  in  person  and  dr<'ss,  polite  to 
trains  shall  be  subject  to  the  discipl 
v.Iiile  in  stations  shall  be  subject  to  t 
master  or  agent.  Any  conductor,  su[ 
or  asrent  shall  have  the  right  to  remc 
ployee  from  the  train  or  station  if  in 
he  may  have  acted  improperly,  Thi 
cliarge  anv  news  agent  on  train  or 
fibjectionable  to  the  railroad  compai 
apents  shall  not  be  permitted  to  a 
anrounce  in  the  day  coaches  in  a  lo\ 
■"■ffcred  for  sale,*  etc.  'Agents'  trut 
train  in  the  baggage  car.  or  such  othi 
nated  by  the  conductor,  not  less  ih 
time  of  the  departure  of  the  train,'  < 
provisions  of  the  contract  pertinent  t 
tn  lis,  thev  must  determine  the  leg 
U)  the  defendant.     If  the  deceased  w 
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it  was  because  this  contract  with  his  employer  made  him  one.  It 
is  not  contended  that  he  was  there  by  virtue  of  any  other  right 
or  privilege.  The  contract  itself  distinguishes  the  agents  and 
employees  of  the  news  company  from  the  passengers  carried  cm 
the  trains  of  the  defendant  by  requiring  that  they  shall  be  'polite 
to  passengers*  they  *shall  not  be  permitted  to  annoy  passeng^ers,' 
they  'shall  be  clothed  in  uniform,  neat  and  clean  in  person  and 
dress/  Regulations  such  as  these  are  designed  for  and  apply  to 
employees,  not  patrons  and  passengers  of  the  road. 

"The  subject  of  this  contract  is  not  the  transportation  of  any 
thing  or  anybody.    It  grants  the  right  to  carry  on  a  business  on 
the  trains  and  at  the  stations  of  the  defendant  company.     The 
deceased  was  hired  to  look  after  that  business  on  certain  trains. 
In  the  exercise  of  his  employment  he  was  necessarily  required 
to  be  on  those  certain  trains.    He  did  not  travel  as  a  passenger 
to  a  destination  and  on  the  train  of  his  choice,  and  free  to  go  or 
stay.     His  traveling  on  the  cars,  like  that  of  a  brakeman   or 
fireman,  was  in  pursuance  of  his  employment;  it  was  not  under 
a  contract  with  the  company   for  his  transportation  to  a  par- 
ticular point  or  generally.     The  obligation  of  the  railroad  com- 
pany was  not  to  carry  the  deceased  on  its  trains,  but  to  allow  his 
employer,    through    him,   to   sell    certain   goods    thereon.     The 
transportation  of  the  deceased  was  an  incident,  not  the  subject, 
of  the  contract  under  the  provisions  of  which  he  was  on  the 
defendant's  train.    It  was  not  a  contract  for  transportation  with 
the  right  and  privilege  attached  of  selling  on  defendant's  trains 
and  premises.     Except  as  implied  in  the  right  granted  to  sell 
by  its  agents  and  employees  on  the  passenger  trains  of  the  rail- 
road company  the  contract  makes  no  reference  to  a  provision 
for  the  transportation  of  the  agents  and  employees  of  the  news 
company.      Beyond   an  opportunity   to  vend  his   wares   and   a 
place  in   the  baggage  car,   or  such   other  location  as  may  be 
designated  by  the  conductor  for  the  trunks  or  cases  containing: 
his  stock,  the  news  agent  has  no  express  right  upon  the  train. 
He  is  not  entitled  to  a  seat  as  passengers  are,  and,  like  a  brake- 
man  or  other  employee,  he  cannot  occupy  one  to  the  exclusion 
of  a  passenger.    The  baggage  car  where  he  may  be  required  to 
keep  his  stock  is  a  recognized  place  of  danger.     The  two  front 
seats  in  the  smoker,  the  location,  in  this  case,  designated  by  the 
conductor   for  that  purpose,  are  but  a  degree  less  dangerous. 
The  news  agent  is  under  the  control  of  the  conductor  only  to 
the  extent  of  being  subject  to  his  discipline  for  .misconduct,  just 
as   other  employees   on  the   train   are.     Beyond  that   the   con- 
ductor can  exercise  no  control  over  him,  nor  is  he  bound,  nor 
can  he  be  compelled  under  the  terms  of  the  contract,  to  conform 
to  the  rules  of  the  company,  whether  for  protection  or  otherwise, 
as  passengers  are,  and  the  duties  of  his  employment  are  incon- 
sistent with  such  control  and  observance.     His  employment  is 
a  dangerous  one,  involving  many  of  the  risks  to  which  other 
train  employees  are  exposed,  but  to  which  passengers  are  not 
subjected.    He  is  not  a  passenger  as  defined  in  Pa.  Railroad  Co. 
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V,  Price,  96  Pa.  256,  being  'one  who  travels  in  some  publk 
conreyance  by  virtue  of  a  contract,  express  or  implied,  with  tht 
carrier,  as  the  payment  of  fare,  or  that  which  is  accepted  as  an 
equivalent  therefor,'  nor  does  he  bear  that  relation  to  the  car- 
rier, because,  as  above  pointed  out,  the  contract  in  this  case  is 
not  a  contract  for  transportation  by  virtue  of  which  he  'travels' 
itpiwi  the  train.  It  grants  the  right  to  conduct  a  business  on 
tile  train,  and  Smallwood  was  there  engaged  and  employed  in 
conHuctinp  that  business. 

"Much  stress  is  laid  bv  the  plaintiff's  coimsel  upon  the  case  of 
RfAvdin :'.  Pa.  R.  R.  Co.;  208  Pa.  623,  57  Atl.  1125.  as  sustaining 
their  contention  that  a  person  may  be  employed  upon  a  train  and 
yei  be  a  passenger  and  within  the  proviso  of  the  act  above 
qitotetl.  The  contract  of  the  railroad  company  in  the  Rowdin 
Ca-e  was  to  carry  two  horses  from  Wissachickon  Heights.  Pa., 
to  Trenton,  N.  J.,  with  a  man  in  charge,  the  consideration  for 
v.-hose  transportation  was  included  in  the  sum  paid  for  the 
carriage  of  the  horses.  It  was  held  that  the  man  in  charge  was 
carried  under  a  contract  as  a  passenger  for  hire.  and.  being 
inihin  the  proviso,  was  not  prevented  by  the  act  of  1868  from 
recovering  for  injuries  received  in  a  collision.  The  contract 
with  the  railroad  in  that  case  was  a  contract  for  transportation, 
and  for  nothing  else.  The  duty  imposed  upon  the  railroad  was 
simply  and  solely  to  carry  Rowdin  and  the  horses  from  starting 
point  to  destination,  and  this  duty  was  undertaken  for  hire.  He 
was  not  'employed'  upon  the  train  in  any  different  sense  from 
that  in  which  thousands  of  passengers  are  daily  engaged,  as  the 
drover,  nurse,  traveling  companion  or  other  attendant,  and  he, 
no  more  than  they,  so  far  as  his  employment  was  concerned. 
si:stained  anv  relation  whatever  to  the  company  by  contract  or 
otherwise.  He  clearly  came  within  the  definition  of  a  pas- 
senger, and  as  clearly  was  not  employed  upon  the  train.  On 
the  other  hand.  Smallwood,  although  not  an  employee  of  the 
i:cmpany,  was  engiaged  and  employed  upon  tlie  company's  train 
in  the  conduct  of  a  business  connected  therewith  bv  a  contract 
between  his  employer  and  the  company  providing  therefor,  and 
made  expressly  for  that  purpose  and  for  nothing  else.  Under 
the  authority  of  Pa.  Railroad  Co.  v.  Price,  supra,  we  are  led  to 
the  conclusion  that  Smallwood.  at  the  time  of  his  death,  although 
not  an  employee  of  the  defendant,  was  lawfully  employed  in  and 
upon  the  train  of  the  defendant,  and  was  not  a  passenger  of  the 
defendant.  He  therefore  conies  within  the  first  section  of  the 
act.  and  not  within  the  proviso.  It  is  urged  that  Price  was  not  a 
passeng;er,  and  could  not  recover  because  he  was  carried  by 
ampiilsion  under  the  act  of  Congress.  In  construing  the  act 
of  1868  the  Supreme  Court  of  the  United  States  say  that  the 
statnte  of  the  United  States  authorizing  the  ai)pointment  of 
clerks  for  the  purpose  of  assorting  and  distributing  mail  matter 
in  railway  post  offices,  and  directing  that  every  railway  company 
cirnine  the  mail  shall  carry  on  any  train  which  mav  run  over 
it'  road,  and  without  extra  charge  therefor,  all  mailable  matter 


I  ^ 
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\  directed  to  be  carried  thereon  with  the  person  in  charge  of   the 

I  same,  does  not  make  the  person  so  engaged  a  passenger    nor 

deprive  him  of  that  character,  nor  does  it  g^ive  to  persons  so 
employed  any  right  as  against  the  railroad  company  which  would 
not  belong  to  any  other  person  in  a  similar  employment  by 
others  than  the  United  States.  And  so  Mr.  Justice  Mestrezat, 
in  commenting  on  the  postal  clerk  cases  in  Rowdin  v.  Pa.  R..  R. 
Co.,  208  Pa.  623,  57  Atl.  1125,  says:  "Neither  he  (the  postal 
I:  clerk)   nor  his  employer,  the  United   States  government,  cgti- 

V  tracts  with  the  company  for  his  transportation."    He  is  therefore 

i  not  a  passenger  within  the  meaning  of  the  act,  and  does  not 

1;  come  within  the  proviso.     He  is,  however,  lawfully  employed 

upon  the  train  of  the  railroad  company  by  the  United  States 
government,  and  the  act  of  Cong^ress  requires  that  this  employ- 
ment be  recog^iized  and  provision  made  therefor  in  the  contract 
which  the  government  makes  with  the  railway  company  for 
carrying  the  mail,  and,  therefore,  he  comes  within  the  languag^e 
^i'  of  the  act." 

Argued  before  Mitchell,  C.  J.,  and  Fell,   Brown,   Mes- 
trezat, and  Stewart,  JJ. 

ji  W,  J.  Sturgis,  Albert  A,  Doub,  George  D.  Howelly  and  James 

A.  McHenry^  for  appellant. 
|j' jij  D.  W.  McDonald,  Thomas  H.  Hudson,  and  James  R.  Cray, 

•  i    I'  for  appellee. 


"li 


I* 
i 


n 
I 


vt|:  Per  Curiam.    Judgment  affirmed  on  the  opinion  of  the  court 

li  below. 

;  I-  ^  :  

: 

Thixton's  Ex'r  V,  Illinois  Cent.  R.  Co. 

,  ly]  (Court  of  Appeals  of  Kentucky,  Oct.  9,  1906.) 

\  ill  [96  S.  W.  Rep.  548.] 

^  j  ^1  Carriers — Injuries  to  Passenger — Care  as  to  Intoxicated    Passen- 


ger.*— Where  a  passenger,  waiting  to  change  cars  at  a  junction,  was 
t'        •  so   intoxicated   that  he  was  boisterous   and  staggered,  but  was  not 

I;  j    i!  helpless,  and  the  conductor  took  him  to  a  place  of  safety,  telling  him 

I  j '  l'  to  remain  there  with  the  other  passengers,  and  when  the  passenger's 

V      I  train  came   in  he  was   run  over,  the  carrier  was   not  liable   on  the 

)       I  ground  that  it  did  not  properly  care  for  the  passenger. 

i      I  Appeal  from  Circuit  Court,  Ballard  County. 

^  "Not  to  be  officially  reported." 

Action  by  W.  H.  Thixton's  executor  against  the  Illinois  Cen- 
tral Railroad  Company.  Judgment  for  defendant.  Plaintiff 
appeals.    Affirmed. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  the  carrier  with  respect  to  passengers  or  prospective 
passengers  in  a  state  of  intoxication,  see  foot-notes  appended  to  Fox 
V,  Michigan  Cent.  R.  Co.  (Mich.),  18  R.  R.  R.  124,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  124;  foot-note  appended  to  Price  v.  St.  Louis,  etc., 
Ry.  Co.  (Ark.),  16  R.  R.  R.  534,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  534. 
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Porter  v.  St.  Louis  Southwestern  Ry.  Co.  of  Texas. 

(Supreme  Court  of  Arkansas,  March  17,  1906.) 
[95  S.  W.  Rep.  453.] 

Commerce — Regulation — Rates — Local   or   Interstate   Shipment.* — 

Where  a  shipper  shipped  goods  from  a  point  without  the  state    to 
a  point  within  the  state,  and  from  that  point  without  unloading   or 
opening  the  car  to  another  point  within  the  state  to  which  he  origi- 
nally intended  to  ship  them,  the  entire  shipment  is  an  interstate  ship- 
ment, so  that  he  is  not  entitled  to  the  rate  fixed  by  the  state  railway 
commission  between  the  points  within  the  state,  especially  in  view 
of  the  provision  of  the  federal  Interstate  Commerce  Act,  making  it 
unlawful  for  any  carrier  to-  prevent  by  carriage  in  diflFerent  cars   or 
by  other  means,  the  carriage  of  freights  from  being  continuous,  un- 
less the  interruption  was  .for   some  necessary  purpose  and  not    in- 
tended to  evade  the  provisions  of  the  act. 

Appeal  from  Circuit  Court,  Arkansas  County;  G^o.  M.  Chap- 
line,  Judg;e. 

Action  by  J.  I.  Porter  against  the  St.  Louis  Southwestern  Rail- 
way Company  of  Texas.  From  the  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.     Affirmed. 

John  L.  Ingram  and  Geo,  C,  Lewis,  for  appellant. 
S,  H,  West  and  Bridges  &  Wooldridge,  for  appellee. 

McCuLLOCH,  J.  Appellant  purchased  at  Erin,  Tenn.,  on  the 
Louisville  &  Nashville  Railroad,  a  carload  of  lime  to  be  trans- 
ported to  Stuttgart,  Ark.,  on  the  railroad  of  appellee.  He  in- 
quired of  appellee's  agent  at  Stuttgart  as  to  the  freight  rate,  and 
was  advised  that  the  through  rate  from  Erin  to  Stuttgart,  via 
appellee's  road  and  connecting  carriers,  would  be  22  cents  per 
hundredweight.  He  also  ascertained  tliat  the  through  rate  from 
Erin  to  Brinkley,  Ark.,  was  14  cents,  and  the  local  rate  from 
Brinkley  to  Stuttgart  fixed  by  the  Arkansas  railroad  commission 
over  appellee's  road  was  5  cents,  so  he  caused  the  carload  of  lime 
to  be  consigned  to  himself  at  Brinkley.  It  was  shipped  over  the 
Louisville  &  Nashville  Railroad,  which  extends  from  Erin  to 
Memphis,  Tenn.,  and  the  Choctaw,  Oklahoma  &  Gulf  Railroad, 
which  extends  westward  from  Memphis,  and  crosses  appellee's 
road  at  Brinkley.  Upon  arrival  of  the  car  of  lime  at  Brinkley, 
appellant,  without  unloading  or  opening  the  car,  paid  the  freight 
from  Erin  to  that  point,  and  reshipped  it  over  appellee's  road  to 
himself  at  Stuttgart.  When  the  car  arrived  at  Stuttgart,  appel- 
lant tendered  to  the  agent  of  appellee  5  cents  per  hundred- 
weight upon  the  consignment,  which  the  latter  refused  to  accept 
and  demanded  payment  of  12j^  cents  per  hundredweight,  which 
would  have  been  its  pro  rata  of  a  through  rate.  The  question 
presented  to  us  now  is  whether  appellant  had  the  right,  under 

♦For  the  authorities  in  this  series  on  the  question  whether  or  not 
a  carrier  was  engaged  in  moving  interstate  commerce  on  a  partic- 
ular occasion,  see  foot-note  appended  to  Johnson  v.  Southern  Pac. 
Co.  (U.  S.),  15  R.  R.  R.  274,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  274. 
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the  circumstances  detailed  above,  to  take  advantag^e  of  the  local 
freight  rate  from  Brinkley  to  Stuttg^art  fixed  by  the  Arkansas 
railroad  commission,  or  whether  the  consignment  mU'St  be  deemed 
continuous  from  Erin  to  Stuttgart,  and  therefore  an  interstate 
commerce  transaction.  The  lower  court  held  that  it  was  inter- 
state commerce,  and  rendered  judgment  against  appellant  at 
the  rate  of  8  cents  per  hundredweight,  which,  with  the  rate  of 
14  cents  paid  from  Erin  to  Brinkley,  made  up  the  through  rate 
of  22  cents  from  Erin  to  Stuttgart.  We  are  not  concerned  about 
the  correctness  of  the  judgment,  inasmuch  as  appellee  does  not 
Question  it.  further  than  to  inquire  whether  or  not  it  imposed 
upon  appellant  a  more  burdensome  freight  rate  than  he  was  en- 
titled to.  There  is  no  dispute  about  the  facts  or  that  appellant 
intended  to  procure  continuous  transportation  of  the  line  from 
Erin  to  Stuttgart:  the  only  question  being  whether  he  had  the 
right  to  take  advantage  of  the  situation  presented,  viz.,  the  in- 
terstate rate  from  Erin  to  Brinkley  and  the  railroad  commission 
rate  from  Brinkley  to  Stuttgart,  in  order  to  secure  a  rate  through 
to  the  latter  place  at  less  than  the  interstate  rate  fixed  between  the 
two  points.  In  other  words,  as  Erin,  Tenn.,  was  the  initial  point 
of  consignment  and  Stuttgart.  Ark.,  was  intended  as  the  final 
destination,  did  the  character  of  the  consignment  as  an  interstate 
transaction  continue  until  the  lattef  point  was  reached?  The 
question  is  by  no  means  free  from  doubt,  and  there  are  few  de- 
cisions of  the  courts  bearing  upon  it,  bul  those  to  which  our  at- 
tention has  been  directed  sustain  the  ruling  of  the  citx:uit  judge. 
In  Augusta.  S.  &  R.  Co.  v.  W.  &  T.  R.  Co.  (C.  C.)  74  Fed.  522, 
it  was  held  (quoting  from  the  syllabus)  that  "the  fact  that  a 
railroad  lies  whcftly  within  one  state  does  not  exempt  it  from 
obligations  imposed  by  the  Interstate  Commerce  Act,  if  the  trans- 
portation over  it  is  part  of  a  shipment  from  one  state  to  another, 
or  to  or  from  a  foreign  country." 

In  Interstate  Com.  v,  Bellaire,  Z.  &  C.  Ry.  Co.  (C  C.)  77  Fed. 
942,  and  United  States  v.  Chicago.  K.  &  S.  R.  Co.  (C.  C.)  81 
Fed.  783,  it  was  held  that  railroads  operating  wholly  within  a 
state  and  not  participants  in  a  common  arrangement  for  inter- 
tate  shipments  were  not  within  the  terms  of  the  Interstate  Com- 
merce Act.  There  are  decisions  of  the  Interstate  Commerce 
Commission  to  the  same  effect.  Mo.  &  111.  R.  T.  &  L.  Co.  v. 
Cape  Girardeau  &  S.  W.  Ry.  Co..  1  Interst.  Com.  R.  30;  New 
Jersey  Fruit  Exc.  r.  Central  R.  R.  Co..  2  Interst.  Com.  R.  142. 
The  case  of  Cin.,  N.  O.  &  Tex.  Pac.  Rv.  Co.  z\  Int.  Com.  Com.. 
162  U.  S.  184.  16  Sup.  Ct.  700,  40  L.'  Ed.  935,  is  relied  on  to 
some  extent  by  both  sides  here,  but  we  do  not  find  it  conclusive 
of  the  particular  question.  There  the  railroad  was  operated 
wholly  within  the  state  of  Georgia,  but  carried  freight  in  that 
instance  under  a  through  bill  of  lading,  and  under  an  arrange- 
nient  with  other  carriers  for  continuous  shipment  from  other 
states.  Mr.  Justice  Shiras,  speaking  for  the  court,  said:  *'A11 
we  wish  to  be  understood  to  hold  is  that  when  goods  shipped 
under  a  through  bill  of  lading,  from  a  point  in  one  state  to  a 
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point  in  another,  are  received  in  transit  by  a  sta^e  common  car- 
rier, under  a  conventional  division  of  the  charges,  such  carrier 
must  be  deemed  to  have  subjected  its  road  to  an  arrangement 
for  a  continuous  carriage  or  shipment  within  the  meaning  of  the 
act  to  regulate  commerce.  When  we  speak  of  a  through  bill  of 
lading  we  are  referring  to  the  usual  methods  in  use  by  connecting 
companies,  and  must  not  be  understood  to  imply  that  a  common 
control,  management  or  arrangement  might  not  be  otherwise 
manifested."  In  the  two  cases  (State  v.  Gulf,  C.  &  S.  F.  Rv. 
Co.  [Court  of  Civ.  App.  Texas],  44  S.  W.  542,  and  Cutting  \\ 
Florida  Ry.  &  Nav.  Co.  [C.  C]  46  Fed.  641),  the  same  principle 
was  involved  as  in  the  case  at  bar  and  was  decided  contrary  to 
the  contention  of  the  apoellant.  The  only  difference  between 
these  cases  and  the  case  at  bar  is  that  in  the  former  the  shipper 
intended  to  ship  freight  out  of  the  state;  but  in  order  to  take 
advantage  of  a  lower  interstate  rate  from  another  point  in  the 
state,  attempted  to  ship  to  that  point,  and  enforce  the  local  rate 
thereto  and  then  reship  to  the  intended  final  destination.  The 
courts  in  both  the  cases  cited  held  that  it  was  an  interstate  trans- 
action from  the  initial  point  of  shipment  and  that  the  state  com- 
mission rates  could  not  be  enforced.  The  Texas  court,  referring 
to  the  case  of  Houston  Direct  Nav.  Co.  v,  Ins.  Co.  of  North 
America,  89  Tex.  1,  32  S.  W.  889,  30  L.  R.  A.  713,  59  Am.  St. 
Rep.  17,  said:  "We  regard  that  decision  as  directly  in  point,  and 
therefore  hold  that  the  shipment  Long  &  Co.  desired  to  make  over 
appellee's  road  would  have  been  interstate  commerce,  and  conse- 
quently not  subject  to  regulation  by  the  state  or  its  railroad 
commission."  Those  two  cases  are  decisive  of  the  question  pre- 
sented in  this  case,  and  are  supported  by  sound  reason. 

A  section  of  the  federal  Interstate  Commerce  Act  is  as  fol- 
lows: "Continuous  Carriage  from  Point  of  Shipment  to  Point 
of  Destination. — That  it  shall  be  unlawful  for  any  common  car- 
rier subject  to  the  provisions  of  this  act  to  enter  into  any  com- 
bination, contract,  or  agreement,  expressed  or  implied,  to 
prevent,  by  change  of  time  schedule,  carriage  in  different  cars,  or 
by  other  means  or  devices,  the  carriage  of  freights  from  being 
continuous  from  the  place  of  shipment  to  the  place  of  destina- 
tion; and  no  break  of  bulk,  stoppage  or  interruption  made  by 
such  common  carrier  shall  prevent  the  carriage  of  freights  from 
being  and  being  treated  as  one  continuous  carriage  from  the 
place  of  shipment  to  the  place  of  destination,  unless  such  break, 
stoppage,  or  interruption  was  made  in  good  faith  for  some  neces- 
sary purpose,  and  without  any  intent  to  avoid  or  unnecessarily 
interrupt  such  continuous  carriage  or  to  evade  any  of  the  provi- 
sions of  this  act."  This  section  clearly  prohibits  the  carrier  from 
doing,  either  directly  or  indirectly,  what  the  shipper  has  at- 
tempted to  do  in  this  case,  and  we  see  no  rea«on  why  it  should 
not  be  a  protection  to  the  carrier  as  well  as  a  limitation  upon 
its  acts.  As  we  understand  them,  the  federal  statutes  providing 
for  the  regulation  of  interstate  commerce,  as  well  as  the  statutes 
of  this  state,  providing  for  the  regulation  of.  interstate  railroad 
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traffic  rates,  are  desired  for  the  protection  of  shippers,  each 
covering  a  separate  field  of  operation,  the  latter  yielding;  to  the 
former  where  there  is  possible  conflict.  The  rate  fixed  under 
state  leg^islation  cannot  be  used  to  affect  or  frustrate  the  rate 
fixed  under  the  superior  power.  To  permit  that  would  be  a 
reflation  of  interstate  commerce  by  state  laws,  a  power  con- 
ferred solely  by  the  Constitution  upon  Congress,  L.  &  N.  R.  R. 
z\  Eubank,  184  U.  S.  47,  22  Sup.  Ct.  277,  46  L.  Ed.  416. 

The  decisions  of  the  Interstate  Commerce  Commission  herein- 
before cited  are  not  in  conflict  with  the  views  here  stated.  In 
those  cases  the  question  presented  was  one  of  jurisdiction  of  the 
commission  to  reflate  an  interstate  rate.  The  question  we  are 
dealing  with  here  is  whether  the  state  commission  rate  can  be 
demanded  and  enforced  in  favor  of  the  shipper  on  a  consignment 
which  was,  in  fact,  intended  to  be  a  continuous  interstate  ship- 
ment but  which  has  been  interrupted  inside  the  state  for  the 
sole  purpose  of  evading  the  interstate  rate.  We  say  that  it 
cannot  be  done.  The  consignment  is  an  interstate  transaction 
and  continues  to  be  such  until  the  final  destination  is  reached. 

Affirmed. 

RiDDiCK,  J.,  not  participating. 


Louisville  &  N.  R.  Co.  v.  Fowler. 

(Court  of  Appeals  of  Kentucky,  Oct.  10,  1906.) 

[96  S.  W.  Rep.  568.] 

Action — Single  Cause  of  Action — Ejection  of  Passenger — Pleading 
— Amendment. — The  petition  alleged  that  plaintiff  purchased  a  ticket 
entitling  her  to  ride  on  defendant's  train;  that,  after  taking  passage, 
the  conductor,  in  a  rude,  boisterous,  and  insulting  manner,  demanded 
of  her  her  ticket;  that  she  was  so  excited  that  she  could  not  find  it 
and  told  him  she  had  lost  it;  and  that  thereupon  he  refused  to  per- 
mit her  to  ride,  and  in  a  rude,  insulting,  and  rough  manner  ejected 
her,  without  giving  her  a  reasonable  opportunity  to  search  for  the 
ticket.  The  amended  petition  alleged  that  the  conductor  rudely  and 
roughly  grabbed  plaintiff  by  the  arm  and  jerked  her  from  the  seat, 
and  rudely  and  roughly  ordered  her  from  the  train,  and  refused  to  per- 
mit her  to  ride  further,  and,  though  others  offered  to  pay  her  fare, 
ejected  her.  Held,  that  but  one  cause  of  action,  attempted  to  be  set  up  in 
the  petition,  and  merely  more  fully  set  up  in  the  amendment,  was 
stated;  so  that  motions  to  strike  the  amendment,  and  to  require  plain- 
tiff to  elect  between  causes  of  action  for  ejectment  and  for  assault 
and  battery  were  properly  denied. 

Trial — Peremptory  Instructions. — Where  there  is  any  evidence  in 
support  of  the  allegations  of  the  petition,  defendant  is  properly 
denied  a  peremptory  instruction. 

Carriers — Ejection  of  Passenger — Right  to  Recover — Instructions. 
— Plaintiff's  right  to  recover  not  being  based  on  her  ejection  from 
defendant's  train,  she  having  lost  her  ticket  and  money,  but  on  un- 
due force,  if  any,  of  the  conductor  in  ejecting  her,  and  for  any  insult 
or  indignity  offered  her  by  him  in  ejecting  her,  an  instruction  that  if 
the  conductor  was  insulting  in  manner,  word,  or  tone  towards  her, 
or  rudely  or  roughly  grabbed  her,  or  used  more  force  than  necessary 
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to  put  her  oflF,  the  jury  should  find  for  her  damages  not  exceeding^ 
the  amount  claimed  for  ejecting  her,  is  confusing  and  misleading,  to 
the  prejudice  of  defendant;  and  in  place  thereof  the  jury  should  have 
been  told  that,  under  the  proof,  defendant  had  the  right  to  eject  her, 
if  she  produced  no  ticket,  or  tendered  no  fare,  and  that  she  could  re- 
cover nothing  for  being  so  ejected;  but  that' her  right  of  recovery,  if 
any,  was  based  on  some  injury  to  her  by  the  conductor,  or  because 
of  some  insult  or  indignity  to  her  by  him,  while  he  was  expelling  her. 

Trial— Instructions^Failure  to  Offer. — ^Though  an  instruction  de- 
fining compensatory  damages  should  have  been  given,  omission 
thereof  may  not  be  complained  of,  no  such  instruction  having  been 
offered. 

Carriers — Ejection  of  Passenger — Damages.'^ — Compensatory  dam- 
ages for  the  manner  of  ejecting  a  passenger,  there  being  no  question 
of  the  right  to  eject,  is  such  sum  as  will  compensate  the  passenger 
for  any  loss  of  time  and  for  any  pain  and  suffering  by  reason  of  any 
undue  and  unnecessary  force  used  by  the  conductor  in  ejecting  her, 
and  for  any  humiliation  and  mortification  suffered  by  her  because  of 
any  abusive  or  insulting  language  used  by  him  towards  her  while 
ejecting  hef. 

Appeal  from  Circuit  Court,  Nelson  County. 
"To  be  officially  reported." 

Action  by  Annie  Elizabeth  Fowler  against  the  Louisville  & 
Nashville  Railroad  Company.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Reversed  and  remanded. 

Benjamin  D.  WarHeld  and  John  S.  Kelley,  for  appellant. 
Nai  W,  Halsfead,  Morgan  Yezvell,  and  F,  fi.  Dougherty^  for 
appellee. 

Lassing,  J.  This  is  an  appeal  from  a  judgment  of  the  Nelson 
circuit  court  rendered  on  the  verdict  of  a  jury,  October  30,  1905, 
against  appellant  for  $1,000.  The  petition  alleges  that  the  plain- 
tiff, Annie  Elizabeth  Fowler,  purchased  a  ticket  from  appellant's 
agent  at  Bardstown,  Nelson  county,  Ky.,  which  ticket  entitled 
her  to  passage  on  appellant's  trains  to  Hunter's  Depot,  in  said 
county;  that  she  paid  the  price  charged  for  said  ticket,  11  cents, 
and  boarded  the  train ;  that  shortly  after  taking  passage  on  said 
train  the  conductor  in  charge  of  the  train,  in  a  rude  and  boister- 
ous and  insulting  manner,  demanded  of  plaintiff  her  ticket ;  that 
plaintiff  was  at  the  time  so  excited  that  she  could  not  find  her 
ticket,  and  that  she  told  the  conductor  she  had  lost  it ;  that  there- 
upon he  refused  to  permit  her  to  ride  further,  and  in  a  rude,  in- 
sulting, and  rough  manner  ejected  her  from  the  train,  without 
giving  her  a  reasonable  opportunity  to  search  for  her  ticket,  to 
her  damage  in  the  sum  of  $3,000.    By  an  amended  petition,  plain- 

*For  the  authorities  in  this  series  on  the  subject  of  the  damages 
recoverable  for  ejection  of,  or  refusal  or  failure  to  carry  a  passenger, 
see  foot-notes  appended  to  Southern  Ry.  Co.  v.  Hawkins  (Ky.),  20 
R.  R.  R.  21,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  21;  foot-notes  appended 
to  Ammons  v.  Southern  Ry.  Co.  (N.  Car.),  19  R.  R.  R.  724,  42  Am. 
&  Eng.  R.  Cas.,  N.  S.,  724;  foot-notes  appended  to  Elliott  v.  Southern 
Pac.  Co.  (Cal.),  18  R.  R.  R.  52,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  52; 
Vizoo  &  M.  V.  R.  Co  V.  Mattingly  (Miss.),  14  R.  R.  R.  48,  37  Am.  & 
Eng.  R.  Cas.  N.  S.,  48  (insults  by  employees). 
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tiff  alleges  that  the  conductor  rudely  and  rougfhly  grabbed  her 
by  the  arm,  and  jerked  her  from  the  seat,  and  rudely  and  roughly 
ordered  her  from  the  train,  and  refused  to  permit  her  to  ride 
further,  and,  although  other  persons  offered  then  and  there  to 
pay  her  fare  for  her,  he  ejected  her  from  said  train.  Appellant 
moved  the  court  to  strike  the  amended  petition  from  the  record, 
to  require  plaintiff  to  elect  whether  she  would  prosecute  her  ac- 
tion for  being  ejected  from  the  train,  or  for  assault  and  battery, 
and  to  make  her  petition  more  specific.  All  of  these  motions 
were  overruled,  as  was  defendant's  demurrer  to  the  petition  as 
amended.  Defendant  answered  denying  every  allegation  of  the 
petition  as  amended,  and  pleading  affirmatively  that  plaintiff  rode 
upon  its  car  without  producing  a  ticket,  or  tendering  her  fare; 
that  at  the  time  and  place  specified  in  the  petition  the  conductor 
demanded  of  plaintiff  her  ticket  or  payment  of  her  fare,  and 
upon  her  refusal  to  produce  her  ticket  or  pay  her  fare  he  stopped 
the  train,  and  helped  her  oflF.  The  affirmative  allegations  of  the 
answer  were,  by  agreement,  controverted  of  record. 

On  the  trial  of  the  case  the  plaintiff  proved  that  in  October, 
1904,  she  bought  a  ticket,  for  which  she  paid  11  cents,  entitling 
her  to  passage  on  defendant's  train  from  Bardstown  to  Hunter's, 
a  distance  of  about  5  miles,  and  that  she  boarded  the  morning 
train  about  6  o'clock  in  the  morning  at  Bardstown ;  that  shortly 
thereafter  she  discovered  that  she  had  lost  her  ticket  and  her 
purse  containing  14  cents,  all  the  money  she  had  with  her;  that 
when  the  train  had  passed  Nazareth  Station  the  conductor  came 
to  her  and  demanded  her  ticket ;  that  his  tone  of  voice  was  harsh 
and  his  manner  abrupt,  so  much  so  that  she  became  excited  and 
told  him  that  she  had  lost  her  ticket,  and  had  no  money ;  that  she 
was  going  to  Hunter's,  and  that  she  would  borrow  the  necessary 
money  from  an  acquaintance  at  Hunter's  and  pay  him,  but  that 
he  told  her  she  must  either  pay  or  get  off ;  that  she  being  unable 
to  pay,  he  stopped  the  train,  and  put  her  off.    That  the  conductor 
took  hold  of  her  arm  roughly,  and  pulled  her  from  the  seat ;  that 
she  walked  to  the  door,  and  the  brakeman  helped  her  off  the 
car ;  that  she  was  so  worried  and  excited  by  the  treatment  of  the 
conductor,  and  so  humiliated  at  being  ejected  from  the  train, 
that  she  was  sick  for  some  time,  and  could  not  sleep  for  three 
or  four  days.    Several  other  witnesses  testify  that  the  conductor, 
in  taking  hold  of  the  plaintiff,  seemed  rough  in  his  treatment  of 
her,  and  that  his  talk  was  abrupt.    A  gentleman  passenger  testi- 
fied that  when  the  conductor  was  about  to  put  the  plaintiff  oflF 
the  car  he  offered  to  pay  her  fare,  but  neither  the  plaintiflF  nor 
the  conductor  acted  like  they  heard  him.     A  lady  passenger, 
about  the  time  plaintiff  was  put  off  the  car — just  before  or  just 
after — told  the  conductor  that  she  would  pay  the  fare,  but  the 
conductor  said  she  was  "already  off."    One  witness  testified  that 
the  conductor  said  to  the  plaintiff  he  would  put  her  off  and  let 
her  hunt  her  pocketbook.    The  pocketbook  and  ticket  were  after- 
wards found  in  the  seat  occupied  by  plaintiff.     The  conductor 
denied  that  he  was  rough  or  rude  in  his  treatment  of  plaintiff; 
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said  that  he  took  hold  of  her  arm  gfently,  for  the  purpose  of  as- 
sisting her  up  out  of  the  seat;  that  he  did  not  jerk  her  or  pull 
her,  and  that  he  only  spoke  in  a  moderate  tone  of  voice  to  her; 
and  his  testimony  is  corroborated  by  the  brakeman  and  one  gen- 
tleman passenger. 

At  the  conclusion  of  the  testimony  the  defendant  moved  for  a 
peremptory  instruction,  which  motion  was  overruled,  and  the 
court  gave  the  following  instructions  to  the  jury:  **(1)  Al- 
though you  may  believe  from  the  evidence  that  defendant's  con- 
ductor demanded  plaintiff's  ticket,  and  that  when  said  demand 
was  made  plaintiff  failed  or  refused  to  produce  her  ticket  or  pay 
her  fare;  yet  if  you  further  believe  from  the  evidence  that  said 
conductor  was  insulting  in  manner,  words,  or  tone  towards  her, 
or  that  he  rudely  and  rotighly  grabbed  her  by  the  arm  while  she 
was  sitting  in  her  seat,  or  used  more  force  than  was  necessary 
to  put  her  from  the  train  (if  any  force  was  necessary  for  that 
purpose),  you  should  find  for  the  plaintiff  damages  in  any  sum 
not  exceeding  $3,000,  the  amount  sued  for.  (2)  If  the  jury  be- 
lieve from  the  evidence  that  the  defendant's  conductor  demanded 
of  plaintiff  her  ticket,  and  that  on  said  demand  being  made  the 
plaintiff  failed,  or  refused,  to  produce  her  ticket  or  pay  her  fare, 
then  said  conductor  had  the  right  to  eject  her  from  the  train, 
using  no  more  force  than  was  necessary  to  eject  her  from  the 
train;  and  unless  you  believe  from  the  evidence  he  used  more 
force  than  was  necessary  to  eject  her  from  the  train,  or  that  he 
was  rude,  insulting,  rough  or  boisterous  in  manner  towards  her, 
you  should  find  for  defendant.  (3)  If  you  believe  from  the 
evidence  that  defendant's  conductor  in  charge  of  its  train  was 
insulting  in  his  manner,  words,  or  tone  towards  plaintiff,  or  that 
he  rudely  and  roughly  grabbed  her  by  the  arm,  while  she  was 
sitting  in  her  seat,  then  you  may,  in  addition  to  compensatory 
damages,  award  her  punitive  damages  in  any  sum  you  may  deem 
proper,  not  exceeding  in  all  more  than  $3,000.  (4)  Nine  or  more 
jurors  concurring  may  render  a  verdict,  but  if  a  verdict  is  ren- 
dered by  any  less  number  than  the  entire  jury,  all  concurring  in 
the  verdict  must  sign  the  verdict."   ' 

The  defendant  objected  to  the  giving  of  each  of  these  instruc- 
tions, and  offered  certain  other  instructions,  which  were  refused 
by  the  court.  Tthe  jury  returned  a  verdict  of  $1,000  for  plaintiff. 
Judgment  was  rendered,  and  this  appeal  is  prosecuted  from  that 
judgment. 

Many  errors  are  complained  of  in  the  motion  and  grounds  for 
a  new  trial  and  in  the  bill  of  evidence.  The  court  properly 
overruled  defendant's  motion  to  strike  from  the  record  the 
amended  petition,  for  in  it  plaintiff  merely  set  out  more  fully 
her  cause  of  action  attempted  to  be  set  up  in  her  petition;  and 
as  the  petition  as  amended  set  up  but  one  cause  of  action,  the 
several  motions  by  defendant  to  require  plaintiff  to  elect  which 
cause  of  action  she  would  prosecute,  and  to  make  her  petition 
more  specific  in  naming  persons  who  offered  to  pay  her  fare, 
should  have  been  overruled.    The  facts  set  out  in  the  petition  as 
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amended  constituted  a  cause  of  action,  and  the  demurrer  should 
have  been  overruled,  as  it  was.  Where  there  is  any  evidence  in 
support  of  the  allegations  of  the  petition,  a  peremptory  instruc- 
tion will'  not  be  given.  In  this  case  there  was  evidence  to  support 
the  allegations  of  the  petition,  and  the  defendant  was  not  en- 
titled to  a  peremptory  instruction. 

The  first  instruction  given  by  the  court  was  confusing  and  mis- 
leading.    In  this   instruction,  if  the  jury  should  find  that  the 
conductor  was  insulting  in  manner,  word,  or  tone  toward  plain- 
tiff, or  rudely  or  roughly  grabbed  plaintiff  by  the  arm,  or  used 
more  force  than  was  necessary  to  put  her  oif  the  train,  then  they 
should    find    for  plaintiff  damages  in  any  sum  not  exceeding 
$3,000  for  ejecting  plaintiflF  from  the  train.    This  is  error  highly 
prejudicial  to  the  rights  of  the  defendant  company.     PlaintiflF's 
right  to  recover  is  based,  not  upon  her  being  ejected  from  the 
train  of  defendant,  but  for  the  undue  force,  if  any,  used  by  de- 
fendant's conductor  while  ejecting  her,  and  for  anv  insult  or 
indignity  oflFered  her  by  the  conductor  while  ejecting  her.    The 
jury  should  have  been  told  that,  under  the  proof,  defendant  had 
the  right  to  eject  plaintiff  from  its  train,  if  she  produced  no 
ticket,  or  tendered  no  fare,  and  that  in  no  event  could  she  recover 
anything  for  being  so  ejected ;  but  that  her  right  of  recovery,  if 
any,  was  based  upon  some  injury  received  by  her  at  the  hands 
of  the  conductor  while  he  was  expelling  her  from  the  train,  or 
because  of  some  insult  or  indignity  offered  her  by  the  conductor 
while  being  expelled  from  the  train. 

Appellant  urges  with  much  earnestness  that  it  was  entitled  to 
an  instruction  defining  compensatory  damages.  We  are  of  opin- 
ion that  such  an  instruction  should  have  been  given;  but  as  ap- 
pellant offered  no  such  instniction,  it  cannot  now  be  complained 
of  that  it  was  not  given.  Compensatory  damages  in  this  case 
is  such  sum  as  will  compensate  plaintiff  for  the  loss  of  time,  if 
any,  and  for  the  pain  and  suffering  she  endured,  if  any,  by  reason 
of  undue  and  unnecessary  force,  if  any,  used  by  the  conductor 
in  ejecting  her  from  the  train ;  or  the  humiliation  and  mortifica- 
tion, if  any,  which  she  suffered  because  of  the  use  of  abusive  or 
insulting  language  toward  her  by  the  conductor  while  ejecting 
her  from  the  train. 

We  are  further  of  opinion  that  the  damages  awarded  in  this 
case  are  excessive,  due,  perhaps,  to  the  fact  that  the  jury  was  not 
properly  instructed  as  to  plaintiff's  right  of  recovery. 

For  the  reasons  given,  the  judgment  is  reversed,  and  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 
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Adams  Express  Co.  v.  Commonwealth. 

(Court  of  Appeals  of  Kentucky,  Oct  10,  1906.) 

[96  S.  W.  Rep.  593.] 

Tntowating  Liquors-Sales— Place— Interstate  Commerce.^— 
^JirU  l«^""K«  ^f  liquor  was  shipped  C.  O.  D.  from  without  the 
fU^\t^.°tT^u  ^f^«°^5^.«^Press  company  to  a  consignee,  within 
the  stotc.  to  whom  it  was  delivered  on  payment  of  the  price  with  the 
cost  of  transportation  added,  the  liquor  having  been  ordered  by  the 

l^^^^^^J"  ^?*;  ^*^'^  ^^"""^  '^'''^5  "'  ^**  shipped,  the  shipment  con- 
stituted mterstate  commerce,  and  was  not  a  violation  of  the  local 
option  law  of  the  district  to  which  the  liquor  was  consiKned. 

Appeal  from  Circuit  Court,  Laurel  County. 
**Xot  to  be  officially  reported." 

The  Adams  Express  Company  was  convicted  of  violating  the 
local  option  law,  and  it  appeals.    Reversed. 

Laurence  Maxicell,  Jr.,  Joseph  5.  Graydon,  and  IV,  L,  Broum 
for  appellant.  ' 

\\  B.  Hays,  Atty,  Gen.,  and  Chas.  H.  Morris,  for  the  Com- 
monwealth. 

Bakker,  J.  The  appellant,  the  Adams  Express  Company,  was 
indicted  by  the  grand  jury  of  Laurel  county,  charged  with  the 
offense  of  retailing  liquor  in  that  county,  contrary  to  the  local 
option  law  prevailing  therein.  A  trial  resulted  in  the  appellant's 
being  found  guilty  and  a  fine  inflicted.  From  this  judgment  it 
appeals. 

The  evidence  showed  that  the  whisky  in  question  was  shipped 
C.  O.  D.  from  Cincinnati  to  East  Bemstadt,  in  Laurel  county, 
through  the  agency  of  the  Adams  Express  Company.    The  pack- 
age contained  one  gallon  of  whisky  put  up  in  four  quart  bottles, 
and  was  delivered  to  the  consignee,  William  Caudell,  upon  the' 
payment  by  him  of  the  price  of  the  liquor  with  the  cost  of  trans- 
portation added.     The  evidence  for  the  commonwealth  conclu- 
sively shows  that  the  whisky  was  ordered  by  Caudell  in  Cincin- 
nati, Ohio,  and  was  shipped  to  him  C.  O.  D.  as  before  stated.    The 
fact  that  the  goods  were  ordered  in  Cincinnati  takes  this  case 
from  without  the  principle  enunciated  in  Adams  Express  Com- 
pany V.  Commonwealth,  92  S.  W.  932,  29  Ky.  Law  Rep.  224, 
and  brings  it  within  the  purview  of  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  American  Express  Company  v 
Iowa,  196  U.  S.  133,  25  Sup.  Ct.  182,  49  L.  Ed.  417;  and  Adams 
Express  Company  v.  Iowa.  196  U.  S.  147,  25  Sup.  Ct.  185,  49 
L.  Ed.  424.    There,  upon  facts  in  all  essential  particulars  similar 
to  those  involved  here,  the  Supreme  Court,  through  Mr.  Justice 
White,  held  that  the  shipment  of  the  spirits  was  interstate  com- 

♦Sce  foot-note  appended  to  American  Express  Co.,  etc.,  v.  State  of 
Iowa  (U.  S.),  15  R.  R.  R.  268,  38  Am.  &  Eng.  R.  Gas.,  N.  S.,  268. 
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merce,  and  not  subject  to  the  control  of  prohibition  statutes  pre- 
vailing in  Iowa. 

Upon  the  authority  of  these  opinions,  the  judgment  in  this 
case  must  be  reversed,  with  directions  to  dismiss  the  indictment ; 
and  it  is  so  ordered.  ^ 


Norfolk  &  W.  Ry.  Co.  v.  Birchfield. 

(Supreme  Court  of  Appeals  of  Virginia,  Sept.  13,  1906.) 

[64  S.   E.  Rep.   879.] 

Witnesses — Credibility — ^Unfriendly  Feeling. — In  an  action  against 
a  carrier  for  an  assault  committed  on  plaintiff  by  another  passenger, 
with  which  the  conductor  made  no  attempt  to  interfere,  defendant,  as 
afiFecting  the  credibility  of  plaintiff  as  a  witness,  had  a  right  to  show 
that  he  appeared  as  a  witness  when  the  other  passenger  was  being 
prosecuted  for  the  assault 

Appeal — Harmless  Error — Admission  of  Evidence. — The  exclusion 
of  evidence  showing  bias  of  a  witness  is  not  reversible  error,  it  ap- 
pearing that  there  was  sufficient  evidence  before  the  jury  to  enable 
them  to  estimate  and  weigh  his  testimony. 

Carriers — Passengers — Injuries — Evidence. — In  an  action  against  a 
carrier  for  an  assault  on  plaintiff  by  another  passenger,  who  falsely 
stated  to  plaintiff  that  he  was  a  special  officer  of  the  carrier,  the 
difficulty  having  arisen  from  his  ordering  plaintiff  to  stop  smoking  in 
the  car,  and  the  conductor  having  made  no  effort  to  interfere  in  the 
difficulty,  there  was  no  error  in  admitting  the  testimony  of  a  witness, 
who  was  in  the  car  at  the  time,  that  he  did  not  hear  a  certain  person 
in  the  car,  who  was  a  detective  for  the  carrier,  say  anything  about 
who  the  assaulting  party  was,  just  at  the  time  that  the  difficulty  oc- 
curred. 

Same. — Where,  in  an  action  against  a  carrier  for  an  assault  com- 
mitted on  plaintiff  by  another  passenger,  with  which  the  conductor 
made  no  effort  to  interfere,  it  appeared  that  after  the  difficulty  a 
certain  person  riding  in  the  car  led  the  assaulting  party  from  the 
car,  it  was  not  error  to  admit  evidence  to  show  that  the  former  was 
a  detective  employed  by  the  carrier. 

Trial — Instructions — Requests — Changing  Language  of  Requested 
Instruction. — Defendant  requested  an  instruction  that  the  jury  could 
not  find  for  plaintiff  on  a  certain  count,  because  "the  evidence  which 
has  been  produced  before  the  jury  will  not  support  any  verdict  for 
the  plaintiff  on  such  count,"  The  instruction  was  refused,  but  the 
court  in  lieu  thereof  gave  an  instruction  that  the  court  had  refused 
to  instruct  them  on  the  law  arising  on  the  count  in  question  for  the 
reason  that  the  evidence  would  not  support  any  verdict  for  the  plain- 
tiff thereon.  Held,  that  the  effect  of  the  language  of  the  instruction 
refused  and  the  one  given  was  substantially  the  same,  and  there  was 
no  error  in  the  refusal. 

Carriers — Passengers — Injuries — ^Action — Instructions. — PI  a  i  n  t  iff ,  a 
passenger,  was  ordered  to  stop  smoking  by  another  passenger,  who 
falsely  stated  that  he  was  a  special  officer  of  the  carrier,  and  a  diffi- 
culty ensued  in  which  plaintiff  was  assaulted  by  the  other  passenger, 
the  conductor  making  no  effort  to  interfere,  and  in  an  action  against 
the  carrier  the  court  instructed  that  if  the  jury  believed  that  the 
conductor  believed  that  the  assaulting  party  was  an  officer,  it  was  a 
circumstance  that  might  be  considered  by  the  jury  on  the  question 
whether  the  conductor  had  notice  of  the  impending  assault;  but  that 
though  he  might  have  believed  that  the   party  in  question  was  an 
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officer,  still  if  he  had  reasonable  ground  to  believe  that  such  person 
was  about  to  assault  plaintiff,  it  was  his  duty  to  interfere.  Held,  that 
the  instruction  was  favorable  to  defendant,  and  not  misleading. 

Same — Evidence — Sufficiency. — In  an  action  against  a  carrier  for 
damages  for  an  assault  committed  on  plaintiff  by  another  passenger, 
with  whfch  the  conductor  made  no  effort  to  interfere,  evidence  con- 
sidered, and  held,  that  the  conductor  must  have  heard  the  altercation 
from  which  the  assault  arose,  and  that  it  was  of  a  character  that 
should  have  warned  him  that  it  was  his  duty  to  interfere. 

Same — Care  Required  of  Carrier — Acts  of  Other  Passengers.* — 
The  conductor  of  a  railroad  train  is  bound  to  use  a  high  degree  of 
care  to  protect  a  passenger  from  an  assault  upon  him  by  another 
passenger. 

Error  to  Circuit  Court,  Tazewell  County. 

Action  by  W.  V.  Birchfield  against  the  Norfolk  &  Western 
Railway  Company.  Judgment  in  favor  of  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Henry  &  Graham  and  5*.  D.  May,  for  plaintiff  in  error. 
Chapman  &  Gillespie,  for  defendant  in  error. 

Keith,  P.  This  is  an  action  on  the  case  to  recover  damages 
for  an  injury  alleged  to  have  been  inflicted  upon  the  defendant  in 
error  while  a  passenger  upon  the  train  of  plaintiff  in  error. 

The  original  declaration  contained  three  counts,  to  which  the 
defendant  filed  a  demurrer,  which  was  sustained  as  to  the  first 
and  third  counts:  and  thereupon,  by  leave  of  the  court,  defend- 
ant in  error  amended  the  third  count,  and  the  trial  was  had  in 
the  circuit  court  upon  the  original  second  count  and  the  third 
count,  as  amended. 

We  are  of  opinion  that  these  two  counts  sufficiently  state  a 
cause  of  action,  and  that  the  demurrer  to  them  was  properly 
overruled.  The  second  count  properly  alleges  the  duty  owed  by 
a  common  carrier  to  its  passengers;  the  assault  upon  the  plain- 
tiff by.  a  fellow  passenger ;  and  notice  of  the  assault  to  the  agents, 
servants,  and  employees  of  the  railroad  company,  and  their 
negligent  failure  to  prevent  the  violence  and  injury  which  the 
plaintiff  suffered  in  his  person.  The  third  count  alleges  that  the 
person  by  whom  the  assault  was  committed  was  himself  an  agent 
of  the  company.  Issue  was  joined  upon  these  counts,  evidence 
was  introduced,  and  there  was  a  verdict  and  judgment  against 
the  defendant. 

During  the  progress  of  the  trial,  several  bills  of  exceptions 
v/ere  taken.    The  first  is  as  to  the  admission  of  certain  testimony. 

Defendant's  counsel,  on  cross-examination,  asked  the  plaintiff, 
Birchfield.  who  was  testifying  as  a  witness  in  his  own  behalf,  if 
he  had  not  had  O'Connor,  the  man  who  was  charged  with  having 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  the 
carrier  to  protect  its  passengers  against  others,  see  foot-notes  ap- 
pended to  Nashville,  etc..  Ry.  Co.  v.  Flake  (Tenn.),  16  R.  R.  R.  552, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  552;  foot-notes  appended  to  Miller  v. 
West  Jersey  &  S.  R.  Co.  (N.  J.),  14  R.  R.  R.  267,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  267;  foot-notes  appended  to  Bevard  7/'.  Lincoln  Traction 
Co.  (Neb.),  19  R.  R.  R.  79,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  79. 
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committed  the  assault,  indicted,  and  whether  or  not  he  had  ap- 
peared as  a  witness  before  the  grand  jury  that  indicted  O'Connor. 
To  these  questions  the  witness  answered,  "Yes."  Thereupon  the 
witness  was  asked  whether  or  not  he  had  appeared  as  a  witness 
when  O'Connor  was  being  prosecuted  on  the  indictment  for  as- 
sault, to  which  the  plaintiff  objected,  and  the  court  having  asked 
the  object  of  the  question,  counsel  stated  that  they  expected  to 
elicit  an  affirmative  answer  to  each  of  the  foregoing  questions, 
and  could  show  by  the  witness  that  he  had  appeared  as  a  witness 
against  O'Connor  in  the  criminal  prosecution,  and  had  the  right 
to  show  the  feeling  of  the  witness  in  any  manner;  but  the  court 
sustained  the  objection  of  the  plaintiff,  and  thereupon  the  defend- 
ant excepted. 

It  is  competent  for  a  party  to  show  the  bias  of  an  adverse  wit- 
ness, and  to  prove  any  fact  affecting  his  credibility  before  the 
jury.  We  are  inclined  to  think  that  it  would  have  been  proper 
to  permit  the  questions  objected  to,  to  be  asked  and  answered; 
but  we  cannot  think  that  under  the  circumstances  it  should  be 
held  to  constitute  reversible  error.  The  whole  case  shows  the 
relations  between  Birchfield  and  O'Connor;  the  declaration  itself 
alleges  that  Birchfield,  being  a  passenger,  without  provocation 
was  assaulted  by  O'Connor  with  a  black-jack,  insulted,  and 
beaten.  The  evidence  sought  to  be  elicited  was  only  proper  as 
tending  to  affect  the  credibility  of  Birchfield  by  disclosing  his 
state  of  mind  and  feeling  toward  O'Connor,  and  we  are  of  opin- 
ion that  the  record  contains  quite  enough  to  enable  the  jury  fairly 
to  estimate  and  weigh  the  testimony  of  the  witness  Birchfield, 
and  intelligently  to  determine  to  what  extent  his  testimony  was 
colored  and  warned  by  his  feeling  toward  O'Connor,  superin- 
duced by  the  provocation  he  had  received. 

The  second  bill  of  exceptions  is  to  the  following  question  pro- 
pounded by  counsel  for  plaintiff:  "Did  you  hear  Baldwin 
(meaning  W.  G.  Baldwin,  who  was  one  of  the  witnesses  exam- 
ined for  the  defendant  in  this  action)  say  anything  about  who 
O'Connor  was  just  at  this  time?  (meaning  at  or  about  the  time 
that  the  difficulty  between  O'Connor  and  Birchfield  occurred)  ;" 
to  which  question  the  defendant  by  counsel  objected,  but  the 
court  overruled  the  objection,  and  the  witness  answered  that 
Baldwin  said  he  didn't  know  who  O'Connor  was. 

The  third  bill  of  exceptions  is  to  the  following  questions  asked 
A.  R.  Bowdre  by  the  plaintiff:  "Did  Baldwin  have  hold  of 
O'Connor  when  he  took  him  out  of  the  car  ?  A.  I  didn't  notice, 
sir.  Q.  What  position,  if  any,  does  Baldwin  occupy  towards  the 
Norfolk  &  Western  Railway?  A.  I  understand  that  he  is  de- 
tective for  the  Norfolk  &  Western  Railway  Company.  Q.  He  is 
known  as  such  all  over  the  country?  A.  I  think  he  is  recognized 
as  such.  Q.  He  is  recognized  as  being  in  the  employment  of  the 
company,  isn't  he?  A.  I  don't  know  in  what  capacity:  all  I  know 
of  his  connection  with  the  road  is  that  he  is  working  for  them 
as  a  detective." 

The  fourth  bill  of  exceptions  arises  upon  the  motion  of  the  de- 
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fendant  to  strike  out  certain  portions  of  plaintiff's  evidence  re- 
lating to  what  witnesses  for  the  plaintiff  had  testified  to  witli 
respect  to  certain  declarations  made  by  O'Connor,  that  he  was  an 
officer  and  ag^ent  of  the  Norfolk  &  Western  Railway  Company. 
The  court  refused  to  strike  out  this  evidence,  and  the  defendant 
excepted. 

As  to  the  point  raised  by  the  second  bill  of  exceptions,  it  seems 
to  us  to  be  wholly  immaterial.  It  merely  sets  out  that  Baldwin 
had  said  he  didn't  know  who  O'Connor  was.  We  do  not  think 
this  answer  could  have  affected  the  plaintiff  in  error  injuriously. 

As  to  the  third  bill  of  exceptions,  we  think  that  the  questions 
and  answer  tended  to  prove  that  Baldwin  was  a  detective  at  the 
time  of  the  transaction  inquired  into,  in  the  employment  of  the 
railway  company,  and  that  there  was  no  error  in  admitting^  evi- 
dence tending  to  prove  his  relations  with  the  company. 

With  respect  to  the  fourth  bill  of  exceptions,  we  think  that, 
taken  in  connection  with  what  appears  from  the  fifth  bill  of  ex- 
ceptions, any  error  which  may  have  been  committed  was  cor- 
rected, so  that  upon  the  whole,  taking^  the  fourth  and  fifth  bills 
of  exceptions  together,  the  plaintiff  in  error  suffered  no  injury. 

After  the  testimony  was  closed,  the  defendant  asked  the  court 
to  instruct  the  jury  as  follows:  "The  court  instructs  the  jury 
that  as  the  plaintiff  has  charg^ed  in  a  count  in  the  declaration 
called  'amended  count  for  original  third  count,'  that  the  defend- 
ant, by  its  a^ent,  servant,  and  employee,  one  James  O'Connor, 
who  was  then  and  there  employed  and  eng^ag^d  about  the  busi- 
ness of  the  defendant,  in  the  manag;ement,  control,  and  transpor- 
tation of  its  passeng^ers  on  said  train  as  aforesaid,  it  then  and 
there  unlawfully,  willfully,  and  maliciously  made  an  assault  upon 
the  said  olaintiff  with  a  certain  dangerous  and  deadly  weapon,  to 
wit,  a  black-jack,  and  it  then  and  there  with  said  weapon  greatly 
beat,  cut,  bruised,  and  wounded  the  said  plaintiff,  they  cannot 
find  for  the  plaintiff  on  this  said  amended  count  because  the 
court  further  instructs  the  jury  that  the  evidence  which  has  been 
produced  before  the  jury  will  not  support  any  verdict  for  the 
plaintiff  founded  on  said  amended  count." 

But  the  court  refused  to  give  said  instruction  as  offered,  and 
in  lieu  thereof,  gave  the  following  instruction  to  the  jury: 

"The  court  instructs  the  jury  that  the  court  has  refused  to  in- 
struct them  on  the  law  arising  on  the  third  amended  count  in  the 
declaration,  for  the  reason  that  the  evidence  will  not  support  any 
verdict  for  plaintiff  founded  thereon." 

To  which  ruling  and  judgment  of  the  court  in  refusing  to 
give  the  instruction  offered  by  the  defendant  and  giving  the  in- 
struction above  recited,  the  defendant  excepted. 

Leaving  out  of  view  in  the  instruction  as  asked  for  by  plaintiff 
in  error  the  recitals  leading  up  to  the  conclusion,  the  effect  of 
what  the  court  was  asked  to  say  is:  "That  the  evidence  which 
has  been  produced  before  the  jury  will  not  support  any  verdict 
for  the  plaintiff  founded  on  said  amended  count."  This  is  in 
substance  what  the  court  said  in  its  instruction.     Now  why  the 
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court  preferred  the  form  which  it  adopted  to  that  which  had  been 
presented  to  it  by  counsel  for  plaintiff  in  error  is  not  altogether 
obvious  to  us ;  but  the  effect  of  the  language  which  the  court  was 
asked  to  use,  and  that  which  it  preferred  and  adopted  seems  to 
us  to  be  the  same.  In  the  one  case  the  jury  were  told  that  the 
evidence  produced  before  the  jury  would  not  support  any  verdict 
for  the  plaintiff  founded  on  the  amended  count,  and  in  the  other 
case  they  were  told  that  the  court  refused  to  instruct  them  on 
the  law  arising  on  the  third  amended  count,  for  the  reason  that 
the  evidence  would  not  support  any  verdict  for  the  plaintiff 
founded  thereon. 

The  sixth  bill  of  exceptions  is  as  follows :  After  the  jury  had 
retired  to  their  room  and  were  considering  of  their  verdict,  they 
returned  into  court,  and  after  some  colloquy  between  the  court, 
the  jury,  and  counsel,  which  need  not  be  more  specifically  stated, 
the  jury  put  to  the  court  the  following  question:  "If  the  con- 
ductor regarded  some  passenger  on  the  train  as  a  special  officer 
of  the  railway  company,  does  that  constitute  a  part  of  the  sur- 
rounding circumstances?  We  are  told  to  judge  this  in  the  light 
of  the  surrounding  circumstances;  and  if  he  acted  under  that 
impression,  did  that  relieve  him  in  anywise  from  the  vigilance 
that  he  might  have  otherwise  exercised?"  To  which  the  court 
replied:  "In  regard  to  the  question  as  to  whether  or  not  the 
conductor  believed  that  a  fellow  passenger  was  an  officer,  to 
make  it  more  specific,  and  apply  to  this  case,  I  will  ask  you  to 
what  fellow  passenger  do  vou  refer  in  your  question  ?" 

Juror :    "We  refer  to  Mr.  O'Connor." 

And  thereupon  the  court  instructed  the  jury  as  follows:  "The 
court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  conductor  Wilburn  believed,  at  the  time  of  the  conversation 
between  O'Connor  and  Birchfield,  that  said  O'Connor  was  an 
officer,  then  this  is  a  circumstance  that  can  be  considered  bv  the 
jury  on  the  question  as  to  whether  or  not  the  conductor  had 
notice  of  the  impending  assault  on  the  passenger  Birchfield,  and 
believed  that  he  was  in  danger  of  such  assault;  but  although  he 
may  have  believed  that  said  O'Connor  was  an  officer,  still,  if  he 
had  reasonable  grounds  to  believe  that  said  O'Connor  was  about 
to  make  an  assault  on  said  Birchfield,  it  became  his  duty  to  in- 
terfere and  prevent  the  same  if  he  could  possibly  do  so." 

We  think  that  fhe  interrogatory  propounded  by  the  juror  was 
a  perfectly  natural  one.  O'Connor,  as  it  appears  from  the  evi- 
dence, had  asserted  at  the  time  of  the  transaction  under  investi- 
gation that  he  was  an  agent  and  officer  of  the  railroad  company. 
The  evidence  fails  to  establish  any  such  relation ;  but  the  con- 
ductor, as  the  jury  thouei^ht,  might  nevertheless  have  been  of 
opinion  that  O'Connor  was  what  he  claimed  himself  to  be.  and 
the  jury  wished  to  know  how  far  that  belief,  if  honestly  enter- 
tained by  the  conductor,  justified  him  in  a  relaxation  of  his  vig- 
ilance. The  court  very  properly  told  them  that  it  was  a 
circumstance  which  they  might  consider  in  determining  whether 
or  not  the  conductor  had  notice  of  the  impending  assault  on 
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Birchfield,  and  believed  that  he  was  in  danorer  of  such  an  assault ; 
but  that  it  would  not  exonerate  the  conductor  from  the  duty  that 
he  owed  to  Birchfield  to  protect  him  from  assault  while  a  passen- 
ger upon  the  train.  The  instruction  seems  to  us  to  be  favorable 
to  the  plaintiff  in  error,  and  it  is  certain  that  it  could  not  have 
misled  the  jury  to  its  prejudice. 

The  eifi^hth  bill  of  exception  arises  upon  the  motion  to  set  aside 
the  verdict  as  contrar>'  to  the  law  and  the  evidence. 

The  facts  which  the  evidence  tends  to  prove  are  as  follows : 
Birchfield  was  upon  an  excursion  train  of  the  X'^orfolk  &  \yestem 
Railway,  moving;  from  the  direction  of  Tazewell  towards  Blue- 
field.  The  train  was  a  long  one,  and  two  conductors  were  en- 
gaged in  taking  up  the  tickets ;  one  moving  from  the  front  of  the 
train  towards  the  rear,  and  the  other  from  the  rear  of  the  train 
towards  the  front.  We  cannot  do  better  than  to  let  Birchfield  give 
an  account  of  what  occurred  in  his  own  language. 

"I  got  into  the  first  car  behind  the  Jim  Crow  car ;  that  was  be- 
fore the  excursion  cars  had  been  attached  to  the  train,  and  the 
train  pulled  up  to  the  depot  and  stood  there  for  something  over 
an  hour  I  suppose,  and  I  had  taken  a  seat  in  the  car.  When  the 
train  pulled  out — at  few  minutes  after  it  pulled  out — I  discovered 
a  man  that  I  knew  from  down  in  West  Virginia,  holding  a  child 
in  his  arms.  The  child  was  asleep,  and  I  spoke  to  him,  and  told 
him  to  take  my  seat,  and  he  sat  down  after  I  got  up.  The  train 
was  packed,  and  the  aisles  filled  up  pretty  well.  After  I  gave  up 
this  seat,  I  walked  back  towards  the  rear  end  of  the  car,  and  I 
sat  down  on  the  arm  of  a  seat  that  was  occupied  by  a  young  man 
named  Johnson,  and  a  Mr.  Bowdre,  both  traveling  salesmen, 
whom  I  knew,  and  I  turned  my  face  towards  the  aisle,  and  I 
asked  Mr.  Bowdre  to  give  me  a  chew  of  tobacco.  He  said  he 
didn't  have  any  chewing  tobacco,  but  that  he  had  some  smoking 
tobacco;  and  I  said,  'I  wonder  if  I  can  smoke  in  this  car,'  and  I 
looked  around  and  saw  there  were  some  eight  or  ten  people 
smoking,  and  that  some  ladies  had  gotten  into  the  car ;  so  I  took 
some  of  the  smoking  tobacco  and  lit  my  pipe,  and  sat  down 
again  on  the  arm  of  the  seat.  In  a  few  minutes  the  conductor 
passed  me — Capt.  Wilburn — I  knew  him,  and  took  my  ticket. 
He  didn't  make  any  request  for  anybody  not  to  smoke.  He  had 
scarcely  passed  me  until  Mr.  O'Connor — a  man  I  never  saw 
before — stepped  up,  and  in  the  most  abrupt  manner  spoke  to  me 
and  said,  Tut  out  that  pipe  and  quit  smoking,  don't  you  see  there 
are  ladies  in  the  car?'  I  thought  perhaps  it  was  somebody  that 
knew  me  and  I  couldn't  place  him.  I  didn't  think  about  any 
serious  trouble  at  the  time,  and  in  a  half-earnest,  half-humor- 
ous wav  said  to  him:  'What  have  you  got  to  do  with  it?'  He 
says :  *I  am  a  special  officer  of  this  road.'  I  still  didn't  take  it 
seriously — when  Mr.  O'Connor  made  the  statemenc  that  he  was 
an  officer  of  the  road,  I  still  didn't  take  it  seriously — ^and  I  said 
to  him,  'Where  do  you  get  your  authority  from?'  He  opened 
his  coat,  threw  back  his  coat  in  this  manner  [illustrating]  and 
showed  me  a  pistol  that  he  was  carrying  in  a  scabbard.    I  real- 
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ized  instantly  that  I  was  possibly  up  ag^ainst  some  sort  of  trouble, 
and  my  first  idea  was  to  draw  the  conductor  into  it.  He  was 
taking  up  tickets  ahead,  and  he  hadn't  gone  over  two  or  three 
seats  past  me.  I  said:  'Suppose  we  ask  the  conductor  about 
this,'  and  I  held  up  the  pipe  and  called  to  him  and  said:  *Cap- 
tain,  is  smoking  prohibited  in  this  car?'  His  answer  was,  *There 
are  some  ladies  in  the  car.'  I  said:  I  will  just  quit  then,  and 
knocked  the  ashes  and  tobacco  out  of  my  pipe  on  the  arm  of  the 
seat.  I  supposed  that  ended  it,  when  Mr.  O'Connor  said:  T 
asked  you  as  a  gentleman  to  quit  smoking  and  if  you  had  been  a 
gentleman  you  would  have  quit  when  I  told  you  to  quit.'  I  said : 
*That  matter  is  all  over  now,  and  you  have  nothing  further  to 
do  with  it.'  I  was  still  standing  up  with  the  pipe  in  my  hand, 
and  he  said  to  me :  Tut  that  pipe  in  your  pocket,'  and  grabbed 
at  the  pipe ;  and  I  said :  *No,  that  is  my  pipe.'  He  then  repeated 
what  he  said  about  if  I  had  been  a  gentleman  I  would  have  quit 
when  he  asked  me  to  quit ;  and  I  said  to  him :  *I  am  a  gentle- 
man;' and  he  didn't  make  any  motion  as  if  to  strike  me  then, 
and  I  took  my  eye  off  of  him  for  a  moment  or  two,  and  the  next 
instant  he  struck  me  with  this  black-jack.  I  felt  the  lick  and 
heard  a  woman  scream  at  the  same  time.  There  was  an  interval 
of  time  that  I  didn't  know  what  took  place.  Mr.  Baldwin  was 
several  seats  in  front  of  me.  I  had  noticed  him  in  the  car  before 
that;  and  when  I  come  to  Mr.  Baldwin  was  between  me  and 
Mr.  O'Connor,  and  Mr.  O'Connor  again  struck  at  me  with  this 
black-jack  over  Mr.  Baldwin's  shoulder.  That  is  when  I  first 
reallv  saw  the  black-jack,  and  Mr.  Baldwin  seemed  to  take  charge 
of  Mr.  O'Connor,  and  started  towards  the  front  of  the  car  with 
him.  By  that  time  the  blood  was  all  over  my  face,  and  down 
on  my  collar  and  shirt,  and  when  Mr.  Baldwin  started  out  of  the 
car,  my  first  idea  was  to  get  Mr.  O'Connor's  name — I  didn't 
know  him;  and  I  said:  'Hold  on,  I  want  this  man's  name-" 
and  I  asked  two  or  three  times,  and  Mr.  O'Connor  turned  around 
to  me  and  said:  'My  name  is  John  Wallace.  I  can  be  reached 
at  Vivian,  W.  Va.,  by  'phone,  letter  or  wire ;'  and  he  passed  on 
out  with  Mr.  Baldwin,  and  I  supposed  under  arrest,  because  I 
knew  Mr.  Baldwin  was  an  officer  of  the  road." 

There  was  evidence  which  tends  to  show  that  the  altercation 
between  O'Connor  and  Birchfield  was  in  quite  a  loud  tone  of 
voice,  loud  enough  to  warrant  the  jury  in  the  inference  that  it 
must  have  been  heard  by  the  conductor,  or  that  it  might  have 
been  heard  by  him  had  he  been  attentive  to  his  duties.  It  was 
heard  by  Baldwin,  who  came  to  the  rescue  of  Birchfield,  and 
by  a  number  of  passengers  who  testified  in  the  case.  One  wit- 
ness testified  that  he  was  seated  near  the  center  of  the  car,  and 
that  Birchfield  was  a  few  seats  from  the  rear  end;  that  the  con- 
ductor at  the  beginning  of  the  trouble  was  between  him  and 
Birchfield ;  and  that  when  O'Connor  said  to  Birchfield  in  a  men- 
acing tone,  that  if  he  had  been  a  gentleman  he  would  have  put 
the  pipe  when  he  was  first  spoken  to,  the  conductor  had  abouc 
got  up  to  witness'  position  in  the  train ;  that  is  to  say,  was  about 
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the  middle  of  tiie  car,  and  in  the  opinion  of  the  witness  could  have 
heard  the  statement  made  by  O'Connor  to  Birchfield. 

The  testimony  of  Baldwin  is  about  as  follows :  That  he  was 
sitting^  in  the  front  seat  on  the  right-hand  side  goings  toward 
Bluefield,  and  at  the  end  of  the  car  which  was  very  much 
crowded;  that  just  after  leaving^  Tip  Top  Station  his  attention 
was  directed  to  some  gentleman  shouting  in  a  loud  tone,  "I  am 
a  gentleman :"  that  the  gentleman  was  sitting  on  the  arm  of  the 
seat  facing  the  aisle ;  that  he  turned  and  saw  a  commotion  in  the 
rear  of  the  car,  a  little  back  of  the  center;  that  he  immediately 
ran  back  and  saw  O'Connor  hit  Birchfield ;  that  he  struck  hiip  two 
licks  before  he  got  to  them:  that  he  ran  between  them,  shoved 
Birchfield  back  toward  the  front  of  the  car,  and  said  to  O'Con- 
nor, "Don't  strike  that  man,  I  know  him,  he  is  a  gentleman;"  that 
he  took  hold  of  O'Connor  and  took  him  out  to  the  front  end  of 
the  car,  out  on  the  platform.  When  asked  if  he  saw  the  con- 
ductor on  the  car  he  replied,  that  he  saw  the  conductor,  but  did 
not  know  at  the  time  that  he  was  the  conductor,  because  the  train 
was  in  charge  of  conductor  McCullough;  that  he  saw  this  man 
taking  up  tickets,  but  thought  he  was  a  brakeman,  and  did  not 
know  he  was  a  conductor  until  afterwards ;  that  the  man's  name 
was  Wilburn ;  that  he  didn't  think  he  had  a  conductor's  cap  on 
at  the  time,  but  he  may  have  had ;  that  his  impression  was  he 
was  simply  a  brakeman ;  that  he  passed  him  within  one  or  two 
seats  of  the  front  of  the  car;  and  that,  before  he  could  get  to 
Birchfield,  two  of  the  licks  were  stnick ;  and  conductor  Wilburn 
followed  him  back  to  Birchfield. 

It  appears  that  the  conversation  was  in  a  tone  so  loud  that  its 
very  beginning  arrested  the  attention  of  Baldwin,  who  was 
seated  at  the  extreme  front  of  the  car,  and  who,  in  hastening 
back  to  put  a  stop  to  the  trouble,  passed  the  conductor  on  his 
way,  and  was  followed  by  him  to  the  scene  of  the  difficulty. 

We  think  that  the  whole  tendency  of  the  evidence  is  to  show 
that  the  conductor  must  have  heard  the  altercation,  and  that  it 
was  of  a  character  that  should  have  warned  him  that  it  was  his 
duty  to  interpose. 

As  was  said  bv  this  court  in  Council  v,  Chesapeake  &  Ohio  Rv. 
Co.,  93  Va.  55,  24  S.  E.  468,  32  L.  R.  A.  792,  57  Am.  St.  Rep. 
786,  reaffirming  the  law  as  stated  in  Parish  &  Co.  v.  Reigle,  11 
Grat.  697,  62  Am.  Dec.  666:  ^'Railways  engaged  as  carriers  of 
passengers,  while  not  insurers  against  all  injuries  except  by  the 
act  of  God  or  of  public  enemies,  as  are  the  carriers  of  goods, 
are  yet  bound  to  carry  safely  those  whom  they  take  into  their 
coaches  in  so  far  as  human  care  and  foresight  can  provide:  that 
is  to  say,  are  bound  to  use  the  utmost  care  and  diligence  of  very 
cautious  persons ;  and  they  will  be  held  liable  for  the  slightest 
negligence  which  human  care,  skill,  and  foresight  could  have 
foreseen  and  guarded  against." 

In  Pittsburg  R.  Co.  r.  Hinds,  91  Am.  Dec.  227,  it  is  said  that 
the  official  character  and  position  of  a  conductor  are  a  power. 
"He  may  stop  the  train  and  call  to  his  assistance  the  engineer, 
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the  fireman,  all  the  brakemen,  and  such  passengers  as  are  willing 
to  lend  a  helping  hand ;  and  it  must  be  a  very  formidable  mob  in- 
deed— more  formidable  than  we  have  reason  tO  believe  had  ob- 
truded into  these  cars — that  can  resist  such  a  force.  Until,  at 
least,  he  has  put  forth  the  forces  at  his  disposal,  no  conductor 
has  the  right  to  abandon  the  scene  of  conflict.  To  keep  his 
train  in  motion  and  busy  himself  with  collecting  fares  in  forward 
cars  whilst  a  general  fight  was  raging  in  the  rearmost  car,  where 
the  lady  passengers  had  been  placed,  was  to  fall  far  short  of  his 
duty." 

"As  to  passengers,  the  contract  of  carriage  imposes  upon  the 
carrier  the  duty  not  only  to  carry  safely  and  expeditiously  be- 
tween the  termini  of  the  route  embraced  in  the  contract,  but  also 
the  duty  to  conserve  bv  everv  reasonable  means  their  conven- 
ience,  comfort,  and  peace  throughout  the  journey.  And  this 
same  duty  is,  of  course,  upon  the  carrier's  agents.  They  are 
under  the  duty  of  protecting  each  passenger  from  avoidable  dis- 
comfort, and  from  insult,  from  indignities,  and  from  personal 
violence."  Birmingham  Rv.  Co.  v,  Baird  (Ala.)  30  South.  459, 
89  Am.  St.  Rep.  44. 

"The  general  rule  is  that  the  carrier  is  bound  to  use  and  exer- 
cise the  utmost  skill  and  care  of  a  prudent  man  in  taking  pre- 
cautious to  prevent  one  passenger  from  being  injured  by  the 
ignorant,  negligent  or  reckless  acts  of  another."  Simmons  v. 
New  Bedford,  etc.,  Co.,  97  Mass.  369,  93  Am.  Dec.  99. 

In  Spangler  %\  St.  Joseph  Ry.  Co.  (Kan.)  74  Pac.  608,  63  L. 
R.  A.  634,  104  Am.  St.  Rep.  395,  it  is  said  that :  "Although  the 
doctrine  is  of  comparatively  recent  growth,  it  is  now  firmly  es- 
tablished that  a  carrier  of  passengers  must  exercise  the  same  high 
degree  of  care  to  protect  them  from  the  wrongful  acts  of  their 
fellow  passengers,  or  of  strangers,  that  is  required  for  the  pre- 
vention of  casualties  in  the  management  and  operation  of  its 
trains,  namely,  the  utmost  care,  vigilance,  and  precaution,  con- 
sistent with  the  mode  of  conveyance  and  with  its  practical  opera- 
tion." 

In  United  Railways,  etc.,  Co.  r.  Deane  (Md.)  49  Atl.  925,  54 
L.  R.  A.  942,  86  Am.  St.  Rep.  458,  it  is  said:  "If  there  is  danger 
of  any  one  being  injured,  and  the  employees  fail  to  remove,  sub- 
due, or  overpower  the  turbulent  individual,  after  knowing  that 
there  is  danger,  or  after  they  ought  to  have  known  that  there  was 
danger  if  they  exercised  proper  care,  that  failure  is  negligence, 
for  the  consequences  of  which  the  company  is  answerable." 

In  order  that  conductors  may  be  clothed  with  authority  com- 
mensurate with  their  duty,  it  is  provided  by  clause  10  of  section 
1294d,  Va.  Code,  1904,  that:  "Conductors  of  railroad  trains, 
and  station  and  depot  agents,  shall  be  conservators  of  the  peace, 
and  they  and  each  of  them  shall  have  the  same  power  to  make 
arrests  that  justices  have,  except  that  the  conductors  shall  only 
have  such  power  on  board  their  respective  trains  and  on  the 
property  of  their  company  while  on  duty,  and  the  agents  at  their 
respective  places  of  business,  and  the  said  conductors  and  agents 
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may  cause  any  person  so  arrested  by  them  to  be  detained,  and 
delivered  to  the  proper  authorities  for  trial  as  soon  as  practi- 
cable." 

We  are  of  opinion  that  there  is  no  error  in  the  record  for 
which  the  judgement  should  be  reversed,  and  it  is  therefore  af- 
firmed. 


Ormandroyd  z\  Fitchburg  &  L.  St.  R.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Oct.  16,  1906.) 

[78  N.  E.  Rep.  739.] 

Carriers — Street  Railroads — Protection  of  Passengers. — Nearly  all 
day  on  July  4,  1905,  one  O.  had  been  discharginjjf  a  cannon  loaded  with 
blank  cartridges  from  his  yard  toward  the  street  on  which  defend- 
ant's street  railway  was  operated.  When  the  cannon  was  fired  a  jet 
of  flame  and  smoke  extended  as  far  as  the  sidewalk,  but  several  feet 
short  of  defendant's  tracks,  and  defendant  had  no  reason  to  anticipate 
any  danger  to  its  passengers  from  such  source.  About  5:30  p.  m. 
plaintiff,  a  passenger  on  defendant's  street  car,  was  struck  and  in- 
jured by  a  wad  shot  by  O.  from  the  cannon.  Held,  that  the  street 
car  company  was  not  negligent  in  failing  to  anticipate  danger  to  pas- 
sengers from  such  source,  nor  in  failing  to  ascertain  whether  the 
cannon  was  properly  loaded  or  pointed. 

Exceptions  from  Superior  Court,  Worcester  County;  Edwd. 
P.  Pierce,  Jud^e. 

Action  by  Sarah  E.  Ormandroyd  ag^ainst  the  Fitchburgf  & 
Leominster  Street  Railroad  Company.  A  verdict  was  directed 
in  .favor  of  defendant,  and  plaintiff  brings  exceptions.  Over- 
ruled. 

Plaintiff  was  a  passenger  on  defendant's  street  car  on  July  4, 
1905,  and  as  she  was  passing  the  premises  of  one  Ouellet,  vAiq 
was  not  an  employee  or  officer  of  the  defendant,  she  was  struck 
by  the  wadding  of  a  cannon  which  Ouellet  was  discharging  as  a 
part  of  his  Fourth  of  July  celebration  from  his  premises. 

C  H.  Blood,  for  plaintiff. 

Chas,  F,  Baker  and  Walter  P.  HalL  for  defendant. 

Hammond,  J.  The  evidence  did  not  warrant  a  finding  of  neg- 
ligence on  the  part  of  the  defendant.  The  accident  happened 
about  half  past  five  in  the  afternoon,  on  July  4,  1905.  With  the 
exception  of  one  or  two  rests,  each  lasting  less  than  an  hour,  one 
Ouellet,  who  seems  to  have  devoted  the  day  to  a  patriotic  celebra- 
tion, had  been  discharging  the  cannon  "practically  all  day  since  4 
o'clock  in  the  morning  until  the  time  of  the  accident,  as  often 
as  it  could  be  loaded,  which  took  from  5  to  15  minutes."  Ever 
since  half  past  5  in  the  morning  the  cars  of  the  defendant  had 
been  passing  by  this  locality,  so  that  up  to  the  time  of  the  acci- 
dent several  hundred  cars  had  passed.  It  was  a  day  for  fireworks 
of  every  description.     The  cannon  was  loaded  with  blank  cart- 
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ridg;es,  and  was  in  Ouellet's  yard,  quite  a  distance  from*  tlic 
street,  sending  out  "a  jet  of  flame  and  a  volume  of  smoke  as  far 
as  the  sidewalk,"  several  feet  short  of  the  defendant's  car  tracks. 
The  defendant  had  no  reason  to  anticipate  any  danger  to  its  pas- 
seng^ers  from  such  a  source.  Nor  was  it  bound  to  stop  its  car 
and  investig-ate  for  the  purpose  of  seeing  whether  the  cannon 
was  properly  loaded  or  pointed.  The  firing  had  been  goings  on 
all  day  and,  in  the  absence  of  any  indication  to  the  contrary,  the 
defendant  had  the  right  to  assume  that  it  was  not  a  hostile  dem- 
onstration against  the  travelers  upon  the  highway,  but  was  a 
simple  ebullition  of  patriotic  emotion,  and  as  such  was  harmless. 
To  require  a  street  railway  corporation  to  have  a  general  over- 
sight of  the  details  of  such  exhibitions  along  the  line  of  the  high- 
way on  the  anniversary  of  the  Declaration  of  Independence,  and 
to  hold  it  responsible  for  the  consequences  to  its  passengers  of 
any  neglect  of  the  exhibitors  would  be  unreasonable.  Such  care 
would  be  inconsistent  with  the  proper  transaction  of  the  business. 
It  might  keep  the  passengers  safe,  but  the  cars  would  practically 
be  at  a  standstill  most  of  the  time  and  their  proper  efficiency 
would  be  greatly  impaired.  The  case  widely  differs  from  those 
cases  where  the  railway  corporation  has  reason  to  anticipate 
danger  from  a  crowd  of  rioters  or  other  outside  parties  or 
causes. 
Exceptions  overruled. 


Murphy  et  al,  v.  Wells-Fargo  &  Co. 

(Supreme  Court  of  Minnesota,  Sept.  14,  1906.) 
[108  N.  W.  Rep.  1070.] 

Carriers — Limiting  Liability — Exemption.* — The  responsibility  of 
a  common  carrier  for  damage  to  shipments  intrusted  to  it  is  prima- 
rily that  expressed  in  the  common  law.  The  shipper  may  insist  upon 
that  responsibility,  or  he  may  consent  to  its  limitation  when  he  has 
been  afforded  option  and  opportunity  of  contracting,  either  in  accord- 
ance with  the  common-law  rule,  or  with  stipulated  change,  so  long 
as  such  stipulation  for  exemption  of  the  carrier  is  just  and  reason- 
able in  the  eve  of  the  law.  Cau  v.  Texas  &  P.  R.  Co.,  24  Sup.  Ct.  663, 
194  U.  S.  427,  48  L.  Ed.  1053,  followed. 

Same — Valuation  of  Shipment. — In  this  case  the  shipper  signed  a 
printed  receipt  and  thereby  agreed,  inter  alia,  that  an  express  com- 
pany should  not  be  held  liable  beyond  the  sum  of  $50,  at  which  sum 
the  property  shipped  was  valued.  The  freight  paid  for  the  shipment 
was  $330.  The  testimony  tended  to  show  that  the  value  of  the  ship- 
ment was  $2,000.  There  was  no  affirmative  proof  that  the  exemption 
was  just  and  reasonable.    The  clause  is  held  void. 

Appeal — Review — Exclusion  of  Evidence. — ^Under  the  circumstances 
of  this  case,  it  is  held  not  to  have  been  error  in  the  trial  court  to  have 
refused  to  receive  the  contract  in  evidence. 

(Syllabus  by  the  Court.) 

♦See  foot-notes  appended  to  Can  v.  Texas  &  Pac.  Ry.  Co.  (U.  S.), 
13  R.  R.  R.  363.  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  363.  See  foot-notes 
appended  to  Atlantic  Coast  Line  R.  Co.  v.  Dexter  (Fla.),  19  R.  R. 
R.  787,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  787. 
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Appeal  from  District  Court,  Ramsey  County;  William  Louis 
Kelly,  Judg^e. 

Action  by  W.  H.  Murphy  and  F.  L.  Graupman,  as  partners  as 
B.  Presley  &  Co.,  against  Wells-Fargo  &  Co.  Verdict  for  plain- 
tiffs, and  from  an  order  denying^  a  new  trial  defendant  appeals. 
Affirmed.  * 

Dcevis,  Kellogg  &  S€zrcrance,  Robert  B.  Olds,  and  R,  L.  Ken- 
nedy, for  appellant. 

George  C  Stiles,  for  respondents. 

Jaggard,  J.  This  was  an  appeal  from  an  order  denying-  a  mo- 
tion for  a  new  trial,  made  by  the  defendant  and  appellant.  The 
plaintiffs  and  respondents,  commission  merchants,  brought  the 
action  to  recover  damages  alleged  to  have  been  sustained  through 
the  failure  of  the  defendant  express  company  to  transport  550 
cases  of  strawberries  within  a  reasonable  time,  and  with  reason- 
able and  ordinary  care  for  the  protection  and  preservation  of 
strawberries  from  injury  and  damage  by  heat.  The  jury  re- 
turned a  verdict  for  plaintiffs  in  the  sum  of  $500. 

The  principal  question  presented  by  the  assignments  of  error 
concerns  the  validity  of  this  clause  of  the  receipt,  namely,  "nor 
in  any  event  shall  said  company  be  held  liable  beyond  the  sum  of 
fifty 'dollars,  at  not  exceeding  which  sum  said  property  is  hereby 
valued."  The  original  common-law  rule  imposing  upon  the  car- 
rier the  liability  of  an  insurer  and  prohibiting  contracts  against 
negligence  was  based  on  the  public  character  of  the  carrier's 
duties,  the  inequality  in  the  footing  of  the  carrier  and  shipper, 
and  the  possibilities  of  collusion  between  the  carrier  and  a  wrong- 
doer. The  principle  was  to  protect  the  public.  As  methods  and 
conditions  of  transportation  changed,  the  very  reason  of  the 
rule  necessitated  its  alteration  so  as  to  permit  certain  modifica- 
tions, by  contract,  of  the  common-law  rule  for  the  mutual  ad- 
vantage of  both  the  carrier  and  the  public.  Alair  v.  N.  P.  Ry. 
Co.,  53  Minn.  160,  54  N.  W.  1072,  19  L.  R.  A.  764,  39  Am. 
St.  Rep.  588;  Douglas  7'.  T.  R.  Co.,  62  Minn.  288,  64  N.  W. 
899;  O'Mallev  v.  G.  N.  Ry.  Co.,  86  Minn.  380,  90  N.  W.  974; 
wSt.  I..,  M.  &  S.  R.  Ry.  V.  Lesser,  46  Ark.  236 :  St.  L.,  M.  &  S 
R.  Ry.  V.  Weakly,  50  Ark.  397,  8  S.  W.  134,  7  Am.  St.  Rep.  104; 
Railway  Co.  r.  Spann,  57  Ark.  127,  21  S.  W.  914;  L.  R.,  M.  R. 
&  T.  R.  R.  V.  Harper,  44  Ark.  208 ;  L.  R.  M.  R.  &  T.  R.  R.  v. 
Talbot,  39  Ark.  523;  Pacific  Express  Co.  z\  Wallace,  60  Ark. 
100,  29  S.  W.  32:  Railway  v.  Cravens,  57  Ark.  112,  20  S.  W. 
803,  18  L.  R.  A.  527,  38  Am.  St.  Rep.  230.  And  see  James  Quirk 
Milling  Co.  V.  Minneapolis  &  St.  L.  R.  Co.  (Minn.)  107  N.  W. 
742.  The  present  view  of  the  law  is  well  stated  by  Mr.  Justice 
McKenna  in  Cau  r.  Texas  &  Pac.  R.  Co.,  194  U.'  S.  427,  431, 
24  Sup.  Ct.  663,  664,  48  L.  Ed.  1053,  as  follows:  "Primarily 
the  carrier's  responsibility  is  that  expressed  in  the  common  law, 
and  the  shipper  may  insist  upon  the  responsibility.  But  he  may 
consent  to  a  limitation  of  it,  and  this  is  the  'option  and  oppor- 
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tunity'  which  is  offered  to  him.  What  other  can  be  necessary? 
There  can  be  no  Hmitation  of  liability  without  the  assent  of  the 
shipper,  and  there  can  be  no  stipulation  for  any  exemption  by  a 
carrier  which  is  not  just  and  reasonable  in  the  eye  of  the  law." 
In  the  case  at  bar  four  rates  were  available  to  the  shipper: 
A  merchandise  open  rate,  a  strawberry  special  rate,  a  stated 
value  rate,  and  a  car  load  rate.  An  a^ent  of  defendant  was,  by 
the  dexterity  of  counsel  for  plaintiffs,  confused  as  to  his  testi- 
mony on  this  point.  Construing^  the  evidence  as  a  whole,  how- 
ever, we  are  of  opinion  that  for  present  purposes  th^  shipper 
was  given  sufficient  **option  and  opportunity"  to  select  one  of 
these  different  rates.  The  question  then  arises  whether  the 
stipulation  for  the  limitation  of  the  liability  of  the  carrier  was* 
just  and  reasonable  in  the  eye  of  the  law.  The  shipper  was 
given  the  standard  form  of  receipt,  in  which  the  value  was  fixed 
at  $50.  He  did  not  by  his  own  act  independently  determine  that 
sum  as  the  actual  value  of  what  he  shipped.  On  the  contrary, 
while  he  thus  assented  to  a  valuation  of  $50,  he  agreed  to  pay, 
and  paid,  $330  in  freight.  There  was  abundant  testimony  that 
the  car  contained  550  cases  of  berries,  that,  if  in  good  condition 
when  delivered,  were  worth  at  least  $3.75  per  case,  or  about 
$2,000.  In  the  absence  of  affirmative  proof,  we  are  unable  to 
see  how  it  could  be  maintained  that  the  rate  charged  or  the  ex- 
emption provided  for  was  necessarily  just  and  reasonable  in  the 
eye  of  the  law.  No  such  proof  was  offered.  The  conclusion 
follows  that  this  clause  of  the  contract  was  not  valid. 

2.  Essentially  upon  this  reasoning  the  court  excluded  the  en- 
tire contract  from  evidence.  It  is  argued  with  great  earnestness 
that,  even  if  this  clause  were  invalid,  the  court  should  have  ad- 
mitted the  bill  of  lading  or  receipt  in  evidence,  and  should  have 
instructed  the  jury  to  consider  it  in  connection  with  the  other 
and  valid  provisions  and  the  testimony  relevant  to  them.  It  may 
be  conceded  that  where  an  agreement  founded  on  a  legal  con- 
sideration contains  several  promises,  and  some  one  of  them  is 
illegal,  the  promise,  so  far  as  it  may  be  separated  from  the  ille- 
gal, may  be  valid.  9  Cyc.  564;  15  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  990.  The  question  then  remains  whether  the  provi- 
sions of  the  receipt  or  bill  of  lading,  other  than  the  one  which 
has  been  held  invalid,  entitled  it  to  admission  in  evidence,  in  con- 
nection with  proper  instructions  by  the  court.  We  are  of  opin- 
ion that  they  did  not.  For  example,  there  was  a  provision  that 
there  should  be  no  recovery  for  damages  unless  it  resulted  from 
the  fraud  or  gross  negligence  of  the  company.  The  same  re- 
ceipt contained  another  provision  which  provided  for  no  respon- 
sibility if  ordinary  care  and  diligence  was  exercised  en  route. 
The  court  charged  that  there  could  be  no  recovery,,  if  in  the 
transportation  of  the  berries,  the  carrier  "used  ordinary  care, 
which  means  reasonable  care,  to  preserve  them."  No  assignment 
of  error  i^  addressed  to  this  charge.  On  this  account,  therefore, 
the  defendant  has  no  ground  of  complaint. 
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Another  provision  of  the  contract  exonerated  the  carrier  un- 
less written  claim  for  damages  was  made  to  it  within  90  days 
from  the  date  of  the  receipt.  This  is  a  new  issue,  apparently 
raised  for  the  first  time  in  this  court.  It  does  not  expressly  ap- 
pear in  the  pleadinpfs,  nor  to  have  been  presented  to  the  trial 
court  by  motion,  or  otherwise.  It  is  not  covered  by  the  assign- 
ments of  error  except  as  it  is  involved  in  the  assignment  directed 
to  the  failure  to  receive  the  receipt  or  bill  of  lading  in  evidence. 
It  must  therefore  be  regarded  as  waived.  Its  final  eflFect  more- 
over, would  have  barred  recovery  as  a  matter  of  law;  the  pur- 
pose of  submitting  it  to  the  jury  is  not  apparent. 

The  provision  of  the  contract  "that  the  carrier  is  not  responsi- 
ble for  the  condition  of  berries  on  arrival  at  destination,  if  or- 
dinary care  and  diligence  is  exercised  in  keeping  the  ice  bunkers 
supplied  with  ice  en  route,"  does  not  fall  within  the  principle  that 
bijls  of  lading  exempting  carriers  from  liability  after  arrival  at 
the  destination  are  valid.  As  to  none  of  these  or  the  other  clauses 
upon  which  the  argument  of  counsel  for  defendant  is  based  was 
the  court  requested  to  instruct  the  jury.  No  specific  assignment 
of  error  is  directed  to  the  failure  of  the  court  to  instruct  the  jury 
with  respect  to  them.  No  motion  made  during  the  course  of 
trial  raises  any  question  as  to  the  legal  effect  of  these  various 
clauses.  The  jury  seems  to  have  had  an  admitted  copy  of  the 
contract  and  receipt  before  them,  which  was  attached  to  the 
amended  answer  of  the.  defendant  and  which  went  with  the 
pleadings  for  their  use.  Under  these  circumstances,  there  was 
no  reversible  error  in  the  ruling  of  the  trial  court  excluding  the 
bill  of  lading  or  receipt. 

Order  affirmed. 


William  H.  Moudy  Mfg.  Co.  v,  Pennsylvania  R.  Co. 

(Supreme  Court  of  Pennsylvania,  April  30,  1906.) 

[64  Atl.   Rep.  373.] 

Eminent  Domain — ^Action  for  Damages — Measure  of  Damages.* — 

In  a  proceeding  against  a  failroad  company  to  assess  damages  for  a 
strip  of  land  owned  by  plaintiff  and  condemned  by  defendant,  the 
measure  of  damages  is  the  difference  between  the  market  value  of 
the  whole  tract  with  its  buildings  before  the  appropriation  and  the 
market  value  of  what  remains  after  such  appropriation. 

Same.* — The  value  of  land  in  condemnation  proceedings  is  to  be 
determined,  not  only  by  the  present  use,  but  by  any  use  to  which  it 
is  adapted,  or  to  prospective  use,  giving  it  at  the  time  a  market 
value. 

• 

*For  the  authorities  in  this  series  on  the  subject  of  the  measure 
and  elements  of  damages  recoverable  in  eminent  domain  proceed- 
ings, see  foot-note  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Mendonsa 
(Mo.),  19  R.  R.  R.  618,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  618;  Norfolk 
&  W.  Ry.  Co.  t'.  Davis  (W.  Va.),  19  R.  R.  R.  593,  42  Am.  &  Eng.  R 
Cas.,  N.  S.,  593. 
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Appeal  from  Court  of  Common  Pleas,  Huntingdon  County. 

Action  by  the  William  H.  Moudy  Manufacturing;  Company 
agfainst  the  Pennsylvania  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

See  61  Atl.  906. 

Plaintiff  presented  the  following  points : 

"(1)  The  Pennsylvania  Railroad  Company,  the  defendant,  un- 
der its  right  of  eminent  domain,  having  condemned  a  strip  of 
land  owned  by  the  plaintiff  company,  which  strip  of  land  is  of 
the  length  of  300  feet  and  of  an  average  width  of  30  feet,  and 
having  taken  the  said  strip  for  railroad  purposes,  the  plaintiff 
company  is  entitled  to  recover  for  the  actual  market  value  of  the 
land  so  taken.  Answer:  This  point  is  affirmed,  if  the  jury  believe 
from  the  evidence  that  no  street  existed  and  that  all  the  land 
belonged  to  the  plaintiff;  otherwise,  it  would  only  be  entitled  to 
20  feet  by  300  feet." 

"(3)  The  railroad  company,  having  taken  under  its  right  of 
eminent  domain  a  strip  of  land  belonging  to  the  plaintiff,  the 
plaintiff  is  entitled  to  recover  the  actual  value  of  the  land  taken. 
In  considering  such  value,  they  are  to  consider  the  uses  to  which 
the  land  was  or  could  be  put,  and  all  other  circumstances  shown 
by  the  evidence  in  any  way  tending  to  affect  the  value  thereof; 
and  this  will  be  the  first  item  of  the  verdict.  Answer :  This  point 
is  affirmed." 

"(7)  In  estimating  the  damages  the  jury  are  not  to  be  limited 
to  any  particular  use  of  the  land,  but  the  adaptation  of  the 
property  in  question  to  any  particular  use,  to  which  it  has  been 
or  may  be  applied,  is  a  pfoper  element  to  be  considered  by  the 
jury  in  estimating  its  market  value  before  and  after  the  change 
was  made  by  the  defendant  company.  Answer:  This  point  is 
affirmed." 

Verdict  and  judgment  for  plaintiff  for  $6,500.  Defendant  ap- 
pealed. 

Argued  before  Fell,  Brown,  Potter,  Elkin,  and  Stew- 
art, JJ. 

John  D.  Dorris,  for  appellant. 
Thomas  F.  Bailey,  for  appellee. 

Fell,  J.  The  general  rule  in  estimating  damages  resulting 
from  the  appropriation  of  a  part  of  a  tract  of  land  in  the  exercise 
of  the  right  of  eminent  domain  was  correctly  stated  in  the 
charge,  but  the  answers  to  the  plaintiff's  points  on  the  subject 
were  not  free  from  error.  The  plaintiff  is  a  manufacturing  cor- 
poration and  owned  a  piece  of  land  182  by  300  feet,  on  a  part 
of  which  its  main  factory  and  other  buildings  were  situated. 
The  defendant  in  order  to  provide  better  siding  facilities  for  thii 
and  other  manufactories  in  the  vicinit\',  appropriated  a  strip  of 
land  about  30  feet  wide  and  extending  along  one  side  of  plaintiff's 
property.  Whether  any  damage  had  been  sustained  by  the  plain- 
tiff was  a  disputed  question  of  fact  at  the  trial. 
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By  the  first  point  the  court  was  asked  to  charge  that  the 
plaintiff  was  entitled  to  recover  the  actual  market  value  of  the 
land  taken.  This  request  was  repeated  in  the  third  point,  with 
the  addition  that  the  market  value  ascertained  "will  be  the  first 
item  of  the  verdict."  By  the  affirmance  of  these  points  the 
jury  were  instructed  that  there  could  be  a  recover>'  for  the  value 
of  the  land  in  any  event  and  that  this  value  as  a  distinct  item 
should  enter  into  their  verdict.  This  was  error.  The  measure 
of  damages  was  the  difference  between  the  market  value  of  the 
whole  tract  of  land  with  its  buildings  before  the  appropriation 
and  the  market  value  of  what  remained  after  the  appropriation. 
As  stated  by  Justice  Elkin  in  the  opinion  of  the  court  on  the 
former  appeal  in  this  case,  see  Moudy  Mfg.  Co.  v.  Railroad  Co., 
212  Pa.  156,  61  Atl.  906,  there  has  been  no  departure  from  this 
rule  announced  nearly  a  century  ago  in  Schuylkill  Navigation 
Co.  V,  Thobum,  7  Serg.  &  R.  411.  The  value  of  the  land  taken 
was  an  element  of  damages,  to  be  considered  in  connection  with 
the  injury  or  advantage  to  the  remainder  in  fixing  the  market 
value  after  the  appropriation,  but  there  could  be  no  finding  for 
the  value  irrespective  of  the  advantage  to  the  remainder. 

It  is  argued  that  by  the  use  of  the  words  "may  be"  in  the  sev- 
enth point,  in  the  sentence,  "In  estimating  the  damages  the  jury 
are  not  to  be  limited  to  any  particular  use  of  the  land,  but  the 
adaptation  of  the  property  in  question  to  any  particular  use,  to 
which  it  has  been  or  may  be  applied,  is  a  proper  element  to  be 
considered,"  etc.,  the  jury  were  allowed  to  consider  possible 
future  conditions  in  fixing  the  market  value.  The  value  was  to 
be  determined,  not  only  by  the  use  to  which  the  land  was  then 
put,  but  by  any  use  to  which  it  was  then  adapted,  or  to  a  pros- 
pective use,  which  at  the  time  gave  it  a  market  value.  It  was, 
however,  the  present  conditions,  and  not  future  possibilities,  that 
were  to  be  considered.  In  view  of  the  instruction  in  the  general 
charge,  we  do  not  think  that  the  jury  were  misled  by  the  affirma- 
tion of  this  point. 

The  fourth  assignment  is  not  sustained  for  the  reason  that  the 
question  overruled  was  afterwards  substantially  repeated  and 
answered  by  the  witness. 

The  first  and  second  assignments  are  sustained,  and  the  judg- 
ment is  reversed,  with  a  venire  facias  de  novo. 
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(Supreme  Court  of  Alabama,  May  18,  1905.) 

[42  So.  Rep.  35.] 

Carricra— Injury  to  Passengers— Complaint— Sufficicncy.—A  com- 
plaint, m  an  action  against  a  carrier  for  injuries  to  a  passenger,  which 
alleges  that  the  carrier  so  negligently  conducted  itself  that,  while  the 
passenger  was  alighting  from  the  train,  the  train  was  jolted  and  the 
passenger  caused  to  fall  and  be  injured,  charges  negligence,  under 
•  IV  "^u?^*  ^  ^^^^'  requiring  pleadings  to  present  the  facts  in  an 
intelligible  form,  and  providing  that  no  objection  can  be  allowed  for 
defect  of  form. 

Same— Passengers  on  Freight  Trains— Liability    of    Carriers.*- A 

railway  company,  admitting  a  passenger  into  a  caboose  attached  to 
a  freight  train,  incurs  the  same  liability  for  his  safety  as  though  he 
had  taken  passage  on  a  regular  passenger  train. 

Same— Instructions— Degree  of  Care.*— An  instruction,  in  an  ac- 
tion for  injuries  to  a  passenger  on  a  freight  train,  that  a  carrier 
owes  to  its  passengers  the  duty  to  exercise  the  highest  degree  of 
diligence  known  to  diligent  persons  engaged  in  like  business,  does 
not  require  too  high  a  degree  of  care  in  the  carriage  of  passengers 
on  freight  trains. 

Same. — An  instruction,  in  an  action  for  injuries  to  a  passenger  on  a 
freight  train,  that  a  carrier  owes  to  its  passengers  the  duty  to  exercise 
the  highest  degree  of  diligence  known  to  "very"  diligent  persons 
engaged  in  like  business,  is  not  objectionable  as  requiring  a  standard 
of  extraordinary  care  because  of  the  use  of  the  word  "very." 

Same— Passenger  Alighting  from  Freight  Train— Question  for  Jury. 
— A  passenger  on  a  freight  train  was  injured  while  alighting.  The 
point  where  the  caboose  stopped  was  not  the  usual  place  for  passen- 
gers to  alight  from  passenger  trains.  The  evidence  showed  that  the 
carrier  was  in  the  habit  of  allowing  passengers  to  alight  from  freight 
trains  where  the  caboose  stopped,  and  that  the  caboose  was  not 
usually  carried  to  the  platform  for  passengers  to  alight  from  passen- 
ger trains.  Held,  that  whether  the  passenger  was  justified  in  assum- 
ing that  the  place  where  the  caboose  stopped  was  the  place  where- 
the  carrier  expected  that  she  would  alight  was  for  the  jury. 

Same — Contributory  Negligence. — Whether  a  passenger  alighting 
from  a  freight  train  at  a  place  other  than  the  place  where  passengers 
usually  alight  from  passenger  trains  acted  with  due  diligence  was  for 
the  jury. 

Same — Obligation  of  Carrier.f — Where  a  passenger  on  a  freight 
train  was  warranted  in  assuming  that  the  place  where  the  caboose 
stopped  was  the  place  at  wihch  she  was  expected  to  alight,  it  was  the 
duty  of  the  carrier  to  stop  the  train  long  enough  for  her  to  alight  in 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  carriers  with  respect  to  passengers  on  freight  trains,  see 
foot-notes  appended  to  Rogers  v.  Choctaw,  etc.,  R.  Co.  (Ark.),  18  R. 
R.  R.  592,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  592;  extensive  note,  1  R. 
R.  R.  7,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  7  (degree  of  care). 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  due  in 
discharging  passengers,  see  foot-notes  appended  to  O'Dea  v,  Michi- 
gan Cent.  R.  Co.  (Mich.),  19  R.  R.  R.  53,  42  Am.  &  Eng.  R.  Cas.,  N. 
§.,  53;  foot-notes  appended  to  Chesapeake  &  O.  Ry.  Co.  v.  Harris 
(Va.),  18  R.  R.  R.  139,  41  km.  &  Eng.  R.  Cas.,  N.  S.,  139;  foot-notes 
appended  to  Barringer  z\  St.  Louis,  etc.,  Ry.  Co.  (Ark.),  18  R.  R.  R. 
112.  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  112;  foot-notes  appended  to  Behen 
V.  St.  Louis  Transit  Co.  (Mo.),  18  R.  R.  R.  103,  41  Am.  &  Eng.  R. 
Cas.,  N.  S.,  103. 
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safety,  or  to  warn  her  of  the  danger  resulting  from  the  further  move- 
ment of  the  train  in  time  to  avert  injury,  and  it  was  immaterial 
whether  the  movement  of  the  train  producing  injury  was  an  inci- 
dent to  the  ordinary  operation  of  such  trains,  or  was  unnecessarily 
violent. 

Same— Matters  to  Be  Provcd.--To  entitle  a  carrier,  sued  for  injuries 
to  a  passenger  while  alighting  from  a  freight  train,  to  a  verdict  on  a 
plea  that  the  passenger  negligently  attempted  to  leave  the  car  in  an 
improper  manner  and  at  an  improper  time  and  place,  and  as  a  proxi- 
mate result  thereof  was  injured,  it  must  be  shown  that  the  passenger 
attempted  to  leave  the  train  in  an  improper  manner  and  at  an  im- 
proper time  and  place. 

Damages — Personal  Injury — Excessive  Damages. — Through  one's 
negligence,  a  person's  arm  was  fractured,  which  caused  great  pain 
which  extended  over  a  considerable  period  of  time.  One  of  her  hips 
was  also  dislocated.    Held,  that  a  verdict  for  $850  was  not  excessive. 

Appeal  from  Circuit  Court,  Jefferson  County ;  A.  A.  Coleman, 
Jud^e. 

*'To  be  officially  reported." 

Action  by  Cora  Burgess  ag^ainst  the  Southern  Railway  Com- 
pany, for  injuries  received  while  a  passenger  on  a  freight  train 
of  defendant.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  complaint,  after  stating  that  the   relation  of   passenger 
and  carrier  existed,  alleges :   "The  defendant  so  negligently  con- 
ducted itself  in  and  about  such  business  that,  while  plaintiff  was 
engaged  in  and  about  disembarking  from  said  train  at  North 
Birmingham,  said  train  was  struck,  shaken,  or  jolted,  and  plain- 
tiff was  thrown  or  caused  to  fall,*'  etc.    Demurrers  of  defendant 
are  indicated  by  the  opinion.    These  being  overruled,  issue  was 
joined  on  the  general  issue  and  four  pleas  of  contributory  neg- 
ligence.   The  evidence  for  the  plaintiff  tended  to  show  that  she 
took  passage  on  a  freight  train  operated  by  the  defendant,  occu- 
pying a  seat  in  the  caboose,  which   was  attached  thereto  for 
carrying  passengers.     That,  on  coming  to  North  Birmingham, 
her  destination,  the  train  stopped;  the  engine  being  beyond  the 
station,  and  the  caboose  about  100  yards  therefrom.     That  the 
conductor  and  other  passengers  left  the  caboose,  and  plaintiff's 
husband  looked  out  and  saw  that  the  engine  was  detached,  and 
plaintiff  prepared  to  leave,  and  while  standing  gathering  up  her 
bundles,  there  was  a  jar  or  lurch  of  the  car,  causing  her  to  fall 
and  become  injured.    There  was  testimony  tending  to  show  the 
custom  of  the  defendant  in  stopping  its  train  at  such  a  point  and 
in  the  way  it  was  stopped.     The  testimony  of  the  conductor 
was  that  it  was  customary  to  pull  the  caboose  up  to  the  station 
when  there  was  any  lady  passengers  aboard,  and  that  he  an- 
nounced before  leaving  the  train  that  the  train  would  be  pulled 
up  to  the  station.    The  plaintiff  denied  having  heard  this. 

James  Weatherly,  for  appellant. 
Boztmtan,  Harsh  &  Beddow,  for  appellee. 

Denson,  J.     While  the  averment  of  negligence  in  the  com- 
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plaint  is  g^eneral,  it  is  made  with  a  sufficient  decree  of  certainty, 
under  the  liberal  rules  of  pleading  recog^nized  by  Code  1896, 
§  3285.  As  has  been  frequently  said  by  this  court:  "When  the 
gravamen  of  the  action  is  the  alleged  nonfeasance  or  misfeasance 
of  another,  as  a  g^eneral  rule  it  is  sufficient  if  the  complaint 
aver  the  facts  out  of  which  the  duty  to  act  springs,  and  the 
defendant  neg^ligfently  failed  to  do  and  perform.  It  is  not  nec- 
essary to  define  the  quo  modo,  or  to  specify  the  particular  acts 
of  diligence  he  should  have  employed  in  the  performance  of  such 
duty."  Leach  v.  Bush,  57  Ala.  145 ;  Mobile  &  Ohio  R.  R.  Co. 
z\  Williams,  53  Ala.  595;  Mobile  &  Montgomery  Ry.  Co.  v, 
Crenshaw,  65  Ala.  566 ;  L.  &  N.  R.  R.  Co.  v,  Jones,  83  Ala.  376, 
3  South.  902;  Armstrong  v,  Montgomery  Street  Ry.  Co.,  123 
Ala.  233,  26  South.  349;  Central  of  Ga.  Ry.  Co.  v,  Foshee,  125 
Ala.  199,  27  South.  1006 ;  Central  of  Ga.  Ry.  Co.  v.  Edmondson, 
135  Ala.  336,  33  South.  480.  Issue  was  joined  and  trial  had  on 
the  general  issue,  and  four  special  pleas  setting  up  contributory 
negligence  on  the  part  of  the  plaintiff.  The  trial  resulted  in  a 
verdict  and  judgment  for  the  plaintiff  in  the  sum  of  $850. 

The  court,  at  the  request  of  the  plaintiff,  in  writing  charged 
the  jury  that:  "A  common  carrier  of  passengers  owes  to  its 
passengers  the  duty  to  exercise  the  highest  degree  of  care,  skill, 
and  diligence,  known  to  very  careful,  skillful,  and  diligent  persons 
engaged  in  like  business."  There  are  two  points  made  against 
this  charge  in  the  brief  of  counsel  for  appellant.  The  first  point 
is  that  the  charge  requires  too  high  a  degree  of  skill,  care,  and 
diligence  in  the  carriage  of  passengers  on  freight  trains.  The 
second  point  is  that  the  use  of  the  word  "very"  seems  to  require 
a  standard  of  extraordinary  care. 

"A  railroad  company  may  refuse  to  carry  passengers  on  its 
freight  trains,  but  if  it  admits  a  passenger  into  a  caboose  attached 
to  one  of  its  freight  trains,  to  be  transported  as  a  passenger,  it 
incurs  the  same  liability  for  the  safety  of  such  person  as  though 
she  had  taken  passage  in  one  of  its  regular  passenger  coaches. 
It  is  neither  expected  nor  required  that  a  passenger  upon  a 
freight  train  shall  be  provided  with  all  the  comforts  and  con- 
veniences which  are  usually  afforded  passengers  on  a  regular 
passenger  train;  but  there  is,  on  that  account,  no  diminution  in 
the  obligation  of  those  in  charge  of  the  freight  train  to  convey 
its  passengers  with  becoming  and  all  necessary  care,  and  to  de- 
liver them  safely  at  or  conveniently  near  their  respective  places 
of  destination.  It  is  the  duty  of  a  railroad  company  engaged  in 
the  transportation  of  passengers,  whether  by  freight  or  passenger 
trains,  to  so  run  and  manage  its  trains,  and  to  so  handle  its 
passengers,  that  no  one  shall  be  injured  by  its  own  negligence." 
Nothing  ruled  in  the  case  of  Southern  Ry.  Co.  v.  Crowder,  130 
Ala.  256,  30  South.  592,  is  contrary  to  the  doctrine  above  stated, 
but  that  case  supports  it.  2  Wood  on  Railway  Law,  1121  et  seq. ; 
Elliott  on  Railroads,  1629 ;  I.  &  St.  L.  R.  Co.  v.  Horst,  93  U.  S. 
291,  23  L.  Ed.  898;  Ohio,  etc.,  Ry.  Co.  v.  Selby,  17  Am.  Rep. 
719;  Ohio,  etc.,  Rv.  Co.  v.  Dickerson,  59  Ind.  317.    In  M.  &  E- 
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Ry.  Co.  V.  Mallett,  92  Ala.  209,  9  South.  363,  this  court,  with 
respect  to  the  degree  of  care  and  diligence  required  by  those 
carrying  passengers,  laid  down  the  rule  that :  **The  law  requires 
the  highest  degree  of  care,  diligence,  and  skill  by  those  engaged 
in  the  carriage  of  passengers  by  railroads,  known  to  careful, 
diligent,  and  skillful  persons  engaged  in  such  business."  It  is 
stated  by  counsel  for  appellee  in  their  brief  that  charge  No.  2, 
the  one  under  consideration,  was  extracted  from  the  Mallett 
Case.  If  we  except  the  word  "very"  employed  in  the  charge  the 
statement  is  supported  by  the  case  referred  to.  In  the  case  of 
Gadsden  &  Attalla  Union  Railway  Co.  v.  Causler,  97  Ala.  235, 
12  South.  439,  the  rule  as  declared  in  the  Mallett  Case,  92  Ala. 
209,  9  South.  363,  was  fully  approved  and  reaffirmed.  In  the 
Causler  Case,  the  court,  at  the  request  of  counsel  for  the  plain- 
tiff, instructed  the  jury:  "That  the  defendant  is  liable  in  dam- 
ages to  the  plaintiff  for  any  injury  resulting  to  plaintiff  that 
occurred  because  defendant's  agents  failed  to  take  all  such  pre- 
cautions to  avoid  the  injury  as  would  be  suggested  by  the  highest 
degree  of  care,  skill,  and  diligence  by  men  of  extraordinary  care, 
skill,  and  diligence  in  carrying  passengers  by  dummy  line  rail- 
way." The  instruction  was  condemned  for  using  the  word 
"extraordinary."  The  Causler  Case  is  cited  and  relied  upon  in 
appellant's  brief  as  authority  in  support  of  his  second  point  of 
attack  made  against  the  charge.  The  court  in  that  case,  speaking 
through  Stone,  C.  J.,  in  commenting  on  the  word  "extraordi- 
nary," said :  "  'Extraordinary'  is  a  strong  word.  In  the  sense  in 
which  it  is  used  it  means  'exceeding  the  common  degree  or 
measure;  hence,  remarkable;  uncommon;  rare;  wonderful.'  It 
is  a  much  strong'er  word  than  'prudent,'  or  'ordinarily  prudent' ; 
and,  if  we  approve  this  charge,  do  we  not  necessarilv  declare 
that  only  men  of  extraordinary  care,  skill,  and  prudence  are 
eligible  to  the  positions  of  engineers  and  conductors  of  rail- 
roads?" While  we  think  the  charge  was  properly  condemned 
for  the  use  of  the  word  "extraordinary,"  we  do  not  think  it  can 
by  fair  interpretation  be  held  that  the  court  intended  in  the 
Causler  Case  to  modify  what  was  said  in  the  cases  of  Grev  v. 
Mobile  Trade  Co.,  55  Ala.  387,  28  Am.  Rep.  729,  and  Tanner  v. 
L.  &  N.  R.  R.  Co.,  60  Ala.  621,  with  reference  to  the  degree 
of  care,  skill,  and  diligence  required  of  common  carriers.  In  the 
Grey  Case,  supra,  the  court,  speaking  through  Judge  Stone, 
said:  "A  common  carrier,  who  employs  steam  as  his  motive 
power,  must  bring  to  the  service  that  degree  of  diligence  which 
very  careful  and  prudent  men  take  of  their  own  affairs.  In  this 
we  but  affirm  that  only  very  careful  and  prudent  men  should  be 
placed  in  charge  of  such  vehicles  of  transportation."  In  that 
case  the  court  was  speaking  of  carriers  of  merchandise,  and  in 
the  Tanner  Case,  supra,  after  quoting  the  above  extract  from 
the  Grey  Case,  the  court  speaking  through  the  same  learned 
judge,  referring  to  the  Grey  Case,  said :  "In  the  language  quoted 
we  were  speaking  of  the  care  and  diligence  required  in  the  trans- 
portation of  merchandise.     For  a  much  stronger  reason  should 
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the  rule  be  observed  in  carrying^  passenp^ers,  because  human 
life  is  by  far  the  most  cherished  and  valuable  of  human  endow- 
ments and  possessions."  In  the  Causler  Case,  97  Ala.  239,  12 
South.  439,  the  Grey  and  Tanner  Cases  are  referred  to  and 
approved.  The  word  "very,"  in  common  parlance,  has  not  the 
same  meaning  as  "extraordinary,"  and,  used  in  the  charge  in 
the  connection  it  was,  it  does  not  express  that  superlative  deg^ree 
of  dilifi^ence  or  care  that  would  follow  the  use  of  the  word 
"extraordinary."  In  the  conne.ctidn  the  word  was  used,  it 
meant  that  servants  of  carriers  of  passengers  must  be  persons 
who  are  careful  in  a  high  degree — to  no  small  extent — ^and  this 
we  understand  is  the  requirement  of  the  law.  Neither  do  we 
think  that  in  the  use  of  the  word  "very"  the  charge  transcended 
the  degree  of  diligence  required  of  carriers  of  passengers.  There- 
fore the  court  committed  no  error  in  giving  it.  Grey's  Ex'r 
V.  Mobile  Trade  Co.,  55  Ala.  387,  28  Am.  Rep.  729;  Tanner's 
ExV  V,  L.  &  N.  R.  R.  Co.,  60  Ala.  621 ;  Maverick  v.  Eighth 
Ave.  R.  Co.,  36  N.  Y.  378;  Deyo  v.  N.  Y.  Cent.  R.  R.  Co.,  34 
N.  Y.  9,  88  Am.  Dec.  418;  Treadwell  v.  Whittier  (Cal.)  22 
Pac.  266,  5  L.  R.  A.  498,  13  Am.  St.  Rep.  175;  El  Paso  Electric 
Ry.  Co.  V,  Harry  (Tex.  Civ.  App.)  83  S.  W.  735;  Contreras  v. 
San  Antonio  Traction  Co.  (Tex.  Civ.  App.)  83  S.  W.  870.  A 
charge  similar  to  charge  4  given  for  the  plaintiff  was  approved 
in  the  case  of  A.  G.  S.  R.  R.  Co.  v.  Frazier,  93  Ala.  45,  9  South. 
303,  30  Am.  St.  Rep.  28,  and  there  was  no  error  in  giving  it. 

The  giving  of  charges  1  and  3  in  plaintiff's  series  has  been 
assigned  as  error,  but  there  is  no  insistence  on  the  assignment 
in  the  brief  of  counsel  for  appellant,  and  we  pass  them  without 
consideration. 

"The  passenger  is  entitled,  not  only  to  be  properly  carried,  but 
he  must  be  carried  to  the  end  of  the  journey  for  which  he  has 
contracted  to  be  carried,  and  must  be  put  down  at  the  usual 
place  of  stopping."  That  the  point  where  the  caboose  was 
stopped  was  not  the  place  where  passengers  usually  alighted 
from  passenger  trains  is  not  in  controversy,  and  it  is  insisted  by 
the  plaintiff  that  it  was  the  habit  of  the  defendant  to  allow 
passengers  to  alight  where  the  caboose  stopped,  and  the  caboose 
was  not  usually  carried  to  the  platform  for  passengers  to  alight. 
The  plaintiff's  husband,  who  was  a  passenger  on  the  train  and 
with  whom  plaintiff  was  traveling,  testified  that  he  had  fre- 
quently been  a  passenger  on  defendant's  freight  trains  that 
carried  passengers ;  that  the  train  he  and  his  wife  were  on  was  a 
local  freight,  and  that  it  usually  carried  passengers;  that  the 
freights  carrying  passengers  did  not  generally  pull  the  caboose 
to  the  depot  to  allow  passengers  to  alight;  that  they  did  not 
for  him ;  that  he  and  his  wife  walked  back  a  hundred  yards  at 
the  flag  station  where  they  got  on  the  train  that  day;  that  the 
engine  would  generally  stop  near  the  depot,  or  if  they  had 
freight  the  train  would  generally  pull  to  where  they  had  freight 
to  unload  and  stop ;  that  he  had  lived  on  the  line  of  defendant's 
road  IS  years,  "off  and  on";  that  during  that  time  he  had  ob- 
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served  defendant's  habit  in  reference  to  stopping  freig^ht  trains 
where  they  carried  passengers,  and  they  did  not  put  the  caboose 
up  to  the  depot  to  put  passengers  off.  If  a  passenger  is  reason- 
ably induced  to  believe  from  the  circumstances,  or  from  the 
conduct  of  those  in  the  management  of  the  train,  that  it  has 
been  halted  in  order  that  the  passengers  may  there  alight,  the 
passenger  would  be  justified  in  treating  such  halting  of  the  train 
as  an  invitation  to  alight  at  the  point  where  the  train  was  halted. 
Hutchinson  on  Carriers,  §  615. 

It  was  insisted  by  the  defendant  that,  if  it  be  conceded  that 
the  plaintiff  was  justified  in  attempting  to  alight  from  the  train 
at  the  point  where  the  caboose  had  stopped,  yet  she  did  not 
exercise  due  care  and  diligence  in  her  efforts  to  quit  the  train 
before 'the  coupling  was  made  by  which  she  was  hurt;  in  other 
words,  that  the  train  had  stopped  a  reasonable  length  of  time 
within  which  plaintiff,  by  the  exercise  of  due  care  and  diligence, 
could  have  left  the  train.  It  is  undoubtedly  the  duty  of  carriers 
to  stop  their  trains  at  stations  long  enough  for  passengers  to 
alight  in  safety,  and  it  is  the  correlative  duty  of  the  passengers 
to  exercise  due  care  and  due  diligence  in  quitting  the  train. 
Birmingham  Union  Ry.  Co.  v.  Smith,  90  Ala.  60,  8  South.  86, 
24  Am.  St.  Rep.  761 ;  Alabama  M.  Ry.  Co.  v,  Johnson,  123  Ala. 
197,  26  South.  160.  Whether  or  not,  under  the  evidence  and 
circumstances  in  the  case,  the  plaintiff  was  justified  in  assuming 
that  the  place  where  the  caboose  stopped  was  the  place  where 
the  defendant's  servants  expected  that  she  would  alight,  was  a 
question  for  the  jury.  We  think,  too,  that  the  question  as  to 
whether  plaintiff  acted  with  due  care  and  diligence  in  her  prepa- 
rations for  quitting  the  train  could  not  have  properly  been  de- 
cided as  matter  of  law  by  the  court.  "Generally,  whether  due 
care  and  diligence  have  been  observed  is  a  mingled  question  of 
law  and  fact,  and,  in  all  cases  of  doubt,  must  iD^committed  to 
the  jury.  When  the  facts  are  admitted,  or  undisputed,  and 
the  inferences  from  them  are  undisputable,  or  the  rule  of  duty 
is  fixed  by  law  as  the  same  under  all  similar  circumstances, 
negligence  is  a  question  for  the  decision  of  the  court;  but, 
though  the  facts  are  undisputed,  when  negligence  is  a  deduction 
to  be  drawn,  and  which  may  or  may  not  be  drawn  by  men  equally 
sensible  and  impartial,  the  question  must  be  submitted  to  the 
jury.  Houston's  Case,  83  Ala.  361,  3  South.  859;  A.  G.  S.  R. 
Co.  V,  Jones,  71  Ala.  487.  If  plaintiff  was,  under  the  evidence, 
warranted  in  assuming  that  the  place  where  the  caboose  stopped 
was  the  place  at  which  she  was  expected  by  the  carrier's  serv- 
ants to  alight,  and  if  she,  acting  in  good  faith  upon  such'  assump- 
tion, after  the  train  stopped,  with  due  care  and  diligence,  was 
preparing  to  get  off  the  train,  and  while  so  preparing  to  get  off 
was  placed  in  peril  from  the  further  movement  of  the  train, 
the  duty  of  the  carrier  was  to  stop  the  train  long  enough  for 
her  to  get  off  in  safety  or  to  warn  her  of  the  danger  in  time 
to  avert  injury ;  and  it  could  not  in  such  case  be  material  whether 
the  shock  or  movement  of  the  train  producing  the  injury  was 
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an  incident  of  the  ordinary  operation  of  the  trains  or  was  ex- 
traordinary, and  unnecessarily  violent.  Alabama  Midland  Rail- 
way Co.  V,  Horn,  132  Al^.  407,  31  South.  481 ;  Southern  Ry.  v. 
Roebuck,  132  Ala.  412,  31  South.  611.  The  affirmative  charg^e 
requested  by  defendant  was  properly  refused.  Charg;e  4  re- 
quested by  the  defendant  pretermitted  any  inquiry  as  to  knowl- 
edge on  the  part  of  the  plaintiff  as  to  whether  the  caboose  would 
be  drawn  up  nearly  opposite  the  depot,  and  was  properly  re- 
fused. 

The  remaining  assignments  of  error  relate  to  the  decision  of 
the  court  overruling  the  motion  for  a  new  trial.  One  of  the 
grounds  alleged  in  the  motion  was  that  the  verdict  was  contrary 
to  the  evidence.  In  considering  the  motion  we  must  be  mindful 
of  the  issues  made  by  the  pleas  of  contributory  negligence. 
There  were  four  pleas  setting  up  contributory  negligence.  The 
first.  No.  2,  is  to  the  effect  that  plaintiff  negligently  put  herself 
in  an  improper  position  on  the  car,  and  as  a  proximate  result 
was  injured.  This  plea  sets  up  a  single  cause  or  ground  upon 
which  contributory  negligence  was  predicated.  If  proved,  it 
would  have  entitled  the  defendant  to  a  recovery.  Whether  or 
not  plaintiff  placed  herself  in  an  improper  position  was  sub- 
mitted to  the  jury,  and  under  the  evidence  we  cannot  affirm 
that  the  finding  when  referred  to  that  plea  was  wrong  and 
unjust.  The  same  may  be  said  with  respect  to  plea  number  3. 
It  cannot  be  seriously  contended  that  a  new  trial  should  be 
granted  on  the  issue  as  made  by  plea  No.  4.  The  evidence  of 
the  defendant's  witnesses  are  widely  variant  as  to  what  was  said 
by  the  conductor,  as  he  passed  through  the  caboose,  to  passen- 
gers about  the  place  where  they  would  get  off,  while  the  evi- 
rence  for  the  plaintiff  on  the  subject  tended  to  show  that  the 
conductor  made  no  statement  or  remark  whatever.  Plea  5  al- 
leged that  plaintiff  negligently  attempted  to  leave  the  car  in  an 
improper  manner  and  at  an  improper  time  and  place,  and  as  a 
proximate  result  thereof  was  injured.  It  will  be  observed  that 
this  is  what  may  be  termed  a  "compound  plea,"  two  or  three 
matters  of  defense  are  set  up  in  the  conjunctive  form.  It  is 
settled  law  that,  under  such  plea,  to  entitle  the  defendant  to  a 
verdict  on  the  plea,  it  was  devolved  upon  the  defendant  to  rea- 
sonably satisfy  the  jury  that  the  plaintiff  attempted  to  leave 
the  car,  not  only  in  an  improper  manner,  or  at  an  improper  time 
and  place,  but,  in  the  language  of  the  plea,  "in  an  improper 
manner  and  at  an  improper  time  and  place."  Bienville  Water 
Supply  Co.  V,  City  of  Mobile;  125  Ala.  178,  27  South.  781; 
King  V,  People's  Bank,  127  Ala.  266,  28  South.  658;  Southern 
Ry.  Co.  V,  Howell,  135  Ala.  639,  34  South.  6. 

We  have  discussed  the  question  of  place  in  another  part  of 
this  opinion  and  will  not  repeat  what  was  there  said,  except  to 
say  that  under  the  evidence  the  jury  was  authorized  in  con- 
cluding that  the  plaintiff  was  warranted  in  assuming  that  the 
halting  of  the  train  where  it  did  was  an  invitation  for  passengers 
to  alight,  and,  while  there  was  evidence  opposed  to  this  right 
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of  assumption,  the  preponderance  of  the  evidence  was  not  so 
decided  ag^ainst  the  verdict  as  to  convince  us  that  it  was  wrong 
and  unjust.    Cobb  v.  Malone,  92  Ala.  630,  9  South.  738. 

Next  it  was  insisted  that  the  verdict  for  $850  was  excessive. 
Evidence  for  plaintiff  tended  to  show  that  her  arm  was  frac- 
tured, and  that  it  caused  her  ^reat  pain  and  suffering,  and  thac 
the  pain  and  suffering,  extended  over  a  considerable  period  of 
time,  and  that  it  had  continued  periodically  to  pain  her  up  to 
the  time  of  the  trial.  It  was  also  testified  by  the  plaintiff  that 
one  of  her  hips  was  dislocated.  We  do  not  feel  that  we  would 
be  justified  in  affirming  that  the  damages  assessed  were  ex- 
cessive. 

We  have  considered  all  the  assignments  of  error  that  have 
been  iijsisted  upon,  and,  having  found  no  error  in  the  record, 
the  judgment  is  affirmed. 

McCtEti^AN,  C.  J.,  and  Harai^son  and  Dowdell,  JJ.,  concur. 


Edwards  v,  Pittsburg  Junction  R.  Co. 

(Supreme  Court  of  Pennsylvania,  June  27,  1906.) 

[64  Atl.  Rep.  798.] 

Municipal  Corporations — Obstruction  of  Street — Public  Nuisance — 
Railroads — Injunction.* — The  occupation  of  a  public  street  by  a 
railroad  company,  without  authority  by  legislative  grant,  constitutes 
a  public  nuisance,  and  a  private  citizen  who  is  specially  injured 
thereby  may  bring  suit  for  an  injunction. 

Railroads — Occupation  of  Streets — Consent  of  Municipality — Con- 
ditions.— Where  a  municipality  consents  to  the  occupation  of  the 
5treets  by  a  railroad  company  upon  condition,  and  the  condition  is 
broken,  the  railroad  company  is  without  authority  to  occupy  or  use 
the  streets. 

Municipal  Corporations — Obstruction  of  Street — Public  Nuisance — 
Remedies  of  Individuals — Injunction.* — Act  June  19,  1871,  P.  L.  1360, 
authorizes  a  private  citizen  who  finds  his  property  or  rights  in  danger 
of  being  injured  by  the  acts  of  a  corporation,  to  challenge  the  author- 
ity of  the  corporation  to  the  possession  of  the  right  or  franchise  to 
do  the  act  from  which  such  alleged  injury  results.  A  railroad  com- 
pany laid  its  track  on  streets  under  an  ordinance  which  expressly 
provided  that  the  company  should  not  use  the  steam  whistle  as  a 
signal  nor  use  bituminous  coal  as  fuel  for  its  locomotives.  Held  that, 
on  violation  of  these  conditions  by  the  company,  an  owner  of  ad* 

♦For  the  authorities  in  this  series  on  the  subject  of  railroads  as 
nuisances,  see  foot-notes  appended  to  Townsend  v.  Norfolk  Ry.  & 
Light  Co.  (Va.),  19  R.  R.  R.  635,  42  Am.  &  Eng.  R.  Gas.,  N.  S.,  635; 
foot-notes  appended  to  Rainey  v.  Red  River,  etc.,  Ry.  Co.  (Tex.),  19 
R.  R.  R.  617,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  617;  Gosscct  v.  Southern 
Ry.  Co.  (Tenn.),  18  R.  R.  R.  706,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  706; 
Davis  V,  Baltimore  &  O.  R.  Co.  (Md.),  18  R.  R.  R.  099,  41  Am.  & 
Erg.  R.  Cas.,  N.  S.,  699. 

For  the  authorities  in  this  series  on  the  subject  of  the  rights  of 
abutting  owners  as  affected  by  the  construction  and  operation  of 
railroad  in  streets,  see  foot-note  appended  to  Coker  o.  Atlanta,  etc., 
Ry.  Co.  (Ga.),  17  R.  R.  R.  399,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  399. 
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joining:  land  may  maintain  a  bill  in  equity  to  restrain  the  company 
from  the  use  of  the  whistle  as  a  sifi:nal,  and  from  the  use  of  bitu- 
minous coal  as  a  fuel  for  its  locomotives. 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Bill  of  Eliza  Thaw  Edwards  against  the  Pittsburg  Junction 
Railroad  Company  for  an  injunction.  From  a  decree  dismissing 
the  bill,  plaintiff  appeals.    Reversed. 

The  plaintiff  who  was  the  owner  of  a  tract  of  land  in  the  city 
of  Pittsburg,  containing  about  eight  acres  on  which  was  erected 
a  three-story  brick  mansion  house,  occupied  continuously  for 
30  years  by  the  plaintiff  and  her  family,  complained  that  the 
defendant  company  entered  into  the  city  of  Pittsburg  with  its 
railroad  adjacent  to  the  plaintiff's  property  (after  the  plaintiff 
had  acquired  her  property)  under  an  ordinance  of  the  city  of 
Pittsburg,  which  made  it  the  express  condition  of  such  occu- 
pancy that  the  defendant  should  not  use  its  locomotive  steam 
whistles  as  signals,  and  that  bituminous  coal  should  not  be  used 
for  fuel  on  locomotives  on  the  route.  Plaintiff  represented, 
among  other  things,  that  the  defendant  company  did  use  bitu- 
minous coal  for  fuel  in  the  running  of  its  locomotives  and  lines 
of  freight  to  such  an  extent  as  to  constantly  emit  great  clouds 
of  dense  black  smoke  or  soot,  and  signaled  the  running  of  its 
trains  by  loud  and  shrill  whistles  at  all  hours  of  the  day  and 
night;  that  the  smoke  and  soot  so  emitted  penetrated  into  the 
property  and  residence  of  the  plaintiff  to  the  great  injury  and 
depreciation  thereof,  and  the  discomfort,  annoyance,  and  injury 
to  the  health  of  the  plaintiff  and  her  family;  and  that  the  con- 
stant whistling  of  the  steam  whistles  disturbed  the  sleep,  quiet, 
and  comfort  of  the  family  and  herself,  and  was  annoying  and 
greatly  to  the  prejudice  of  their  health  and  comfort;  tliat  the 
injury  to  the  property  has  continued  and  is  constantly  depreciat- 
ing the  desirability  of  the  same  for  residences,  and  the  value  of 
the  same  for  sale,  should  she  desire  to  sell  it,  and  that  the 
health  and  enjoyment  and  comfort  of  her  home  has  been  seriously 
menaced  and  affected  by  the  said  grievances,  and  will  continue 
to  be  so  so  long  as  the  defendant  company  continue  the  griev- 
ances complained  of.  Plaintiff  prayed  that  the  defendant  com- 
pany be  enjoined  and  restrained  from  using  upon  its  locomotives 
upon  the  route  of  its  railroad  bituminous  coal  as  fuel,  and  that 
the  defendant  company  be  enjoined  from  permitting  signaling 
by  steam  whistles,  or  the  pulling  of  steam  whistles  by  its  loco- 
motives while  upon,  standing  upon  on  traversing  the  route  afore- 
said, and  for  other  relief.  Defendant  filed  an  answer,  and 
testimony  was  taken  before  Shafer,  J.,  who  after  argument 
entered  a  decree  dismissing  the  bill. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Mestrezat,  Pot- 
ter, and  Elkin,  J  J. 

Schoyer  &  Hunter,  for  appellant. 

Johns  McCleave  and  John  S.  IVendt,  for  appellee. 


330        Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas.  N  S 

Edwards  f.  Piitsburg'  Junction  R.  Co 

Mitchell,  C.  J.  The  substantial  question  in  this  case  is  one 
of  remedy.  On  the  admitted  facts  it  is  beyond  dispute  that  the 
defendant  is  acting  without  legal  authority.  It  entered  upon 
and  occupied  with  its  tracks  the  streets  adjacent  to  the  plaintiff's 
property  by  the  consent  of  the  council  of  the  city  of  Pittsburg 
expressed  in  an  ordinance  passed  November  30,  1881.  The  con- 
sent, as  shown  by  the  ordinance,  was  given  on  the  clearly  ex- 
pressed and  continuing  conditions,  inter  alia,  "that  the  said 
company  shall  not  use  the  steam  whistle  as  a  signal"  and  "that 
bituminous  coal  shall  not  be  used  for  fuel  in  locomotives  of  said 
road,  but  that  coke  or  other  nonsmoke  producing  fuel  shall  be 
used."  It  was  found  by  the  court  below,  as  a  fact,  that  both 
these  conditions  had  for  several  years  past  been  disregarded  by 
the  defendant.  If,  therefore,  a  bill  had  been  filed  by  the  city  of 
Pittsburg,  either  under  its  right  to  rescind,  expressly  reserved 
ill  the  ordinance,  or  its  general  right  for  condition  broken,  there 
would  be  no  defense.  The  question  is  whether  the  plaintiff  as  a 
private  citizen  has  standing  to  maintain  this  bill. 

A  railroad  company  occupying  a  public  street  without  authority 
by  legislative  grant  in  clear  words  or  by  unavoidable  implication 
constitutes  a  public  nuisance  and  may  be  enjoined  at  the  suit  of 
a  private  citizen  specially  injured.  Penna.  R.  R.  Co.'s  Appeal, 
115  Pa.  514,  5  Atl.  872.  On  this  principal  a  railway  company 
already  occupying  a  street  may  question  the  right  of  another 
company  seeking  to  put  its  tracks  on  the  same  street.  German- 
town  Pass.  Ry.  Co.  v.  Citizens'  Pass.  Ry.  Co.,  151  Pa.  138,  24 
Atl.  1103.  An  abutting  landowner  may  enjoin  the  construction 
of  a  street  railway  where  the  right  of  way  has  not  been  fully 
acquired.  Penna.  R.  R.  Co.  z/.  Montgomerv  Countv  Pass.  Rv. 
Co.,  167  Pa.  62,  31  Atl.  468,  27  L.  R.  A.  766,  46  Am.  St.  Rep. 
659.  Or  where  the  proposed  line  passes  through  several  munici- 
palities and  all  have  not  granted  consent.  Penna.  R.  R.  Co.  v. 
Electric  Ry.  Co.,  179  Pa.  584,  36  Atl.  348;  Hannum  v,  Ry.  Co., 
200  Pa.  44,  49  Atl.  789.  These  authorities  establish  that,  ex- 
cept for  the  ordinance  giving  the  consent  of  the  city  of  Pitts- 
burg, the  acts  of  the  defendant  company  would  constitute  a 
public  nuisance  which  the  complainant  or  any  other  citizen 
specially  injured  could  require  to  be  abated.  But  a  consent  upon 
condition  and  the  condition  broken  is  no  consent  at  all.  The 
breach  makes  the  continued  use  as  unlawful  as  if  the  condition 
had  never  been  performed  at  all.  It  is  strongly  urged  that  as 
the  condition  was  made  by  the  city  of  Pittsburg,  and  may  be 
repealed  or  waived  by  the  city,  it  alone  can  take  advantage  of  the 
breach.  Regarded  as  a  contract  or  agreement  between  the  rail- 
road company  and  the  city,  this  may  be  conceded,  and  it  may  for 
present  purposes,  be  further  conceded  that  a  private  citizen 
cannot  in- his  individual  right  sue  to  enforce  a  public  ordinance. 
But  that  is  not  the  underlying  and  substantial  purpose  of  the 
present  bill.  The  complainant's  action  is  not  to  enforce  the 
ordinance,  but  to  prevent  an  unlawful  course  of  conduct  injurious 
to  her  private  property  rights.    This  she  is  entitled  to  do  under 
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the  act  of  June  19,  1871  (P.  L.  1360).  If  the  consent  of  the 
city  had  never  been  ^iven  the  cases  above  cited  show  that  the 
complainant  could  raise  this  objection  and  it  must  prevail.  But 
as  already  said  consent  on  condition  and  condition  unperformed 
oi  broken  is  no  longfer  a  valid  consent.  When  a  citizen  finds  his 
property  or  his  rights  in  dangler  of  being:  injured  or  invaded  by 
the  acts  of  a  corporation  the  act  of  1871  gives  him  the  ri^ht, 
without  waiting:  for  the  assistance  of  the  commonwealth,  to 
challengfe  the  authority  of  the  corporation  to  the  possession  of 
"the  right  or  franchise  to  do  the  act  from  which  such  alleged 
injury  to  private  rights  results."  The  corporation  thus  chal- 
lenged must  show  its  authority,  and,  if  such  authority  fails  at 
any  point,  the  defense  fails.  What  the  plaintiff  complains  of  is 
a  want  of  authority  to  do  the  thing  complained  of  and  complete 
present  existing  authority  must  be  shown  to  support  the  right 
asserted.  Germantown  Pass.  Ry.  Co.  v.  Citizens'  Pass.  Ry.  Co., 
151  Pa.  138,  24  Atl.  1103. 

In  some  of  the  earlier  cases  effort  was  made  to  stretch  the 
act  to  confer  on  private  parties  the  authority  previously  exercised 
by  the  commonwealth  to  inquire  into  the  abandonment  or  for- 
feiture of  franchises,  but  it  was  held  that  the  act  did  not  confer 
on  the  individual  the  general  authority  of  the  commonwealth 
but  that  under  it  the  inquiry  must  be  restricted  to  the  existence 
of  franchises  as  shown  by  the  charter.  Western  Penna.  v.  R.  R. 
Co.'s  Appeal,  104  Pa.  399.  Hence  the  terms  of  the  grant  in  the 
charter  were  usually  spoken  of  as  the  test  of  the  validity  of  the 
corporation's  action,  and,  so  far  as  the  grant  is  concerned,  that 
is  still  as  it  always  has  been,  the  conclusive  test.  But  it  was 
never  decided  or  intended  to  be  that  the  failure  of  the  grant 
could  not  be  shown  either  from  the  charter  itself  or  aliunde. 
Thus,  in  the  case  last  cited,  it  was  held  that  the  complainant 
might  show  from  the  charter  that  the  franchise  had  elapsed  or 
expired,  and  the  cases  on  passenger  railways  cited  supra  rest 
on  proof  outside  of  the  charter  that  other  legal  requirements 
for  the  validity  of  the  challenged  action  were  wanting.  The 
language  of  the  charter  therefore  is  not  the  sole  test  of  the 
validity  of  the  acts  complained  of.  The  purpose  of  the  act  of  1871 
was  to  enable  individuals  to  protect  their  private  property  and 
rights  against  unlawful  and  unauthorized  interference  by  cor- 
porate action  directly  and  without  the  necessity  of  invoking  the 
aid  of  the  commonwealth.  The  injury  to  the  complainant  is  the 
same  whether  the  illegality  or  want  of  authority  arises  from  the 
charter  or  otherwise.  What  he  challenges  is  the  existence  of 
present  lawful  authority  to  do  the  thing  that  injuries  him,  and 
to  that  end  he  may  avail  himself  of  anv  defect  in  the  authority 
set  up,  however  arising.  The  right  of  the  complainant  in  the 
present  case,  therefore,  does  not  rest  on  any  claim  to  enforce 
the  ordinance  of  the  city  of  Pittsburg.  But  the  ordinance  is  an 
existing  fact  material  to  the  validity  of  the  defendant's  action 
which  without  it  would  be  a  public  nuisance  enjoinable  on  the 
suit  of  anyone  specially  injured.     If  complainant   could  have 
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shown  that  the  ordinance  had  been  repealed  the  whole  defense 
would  have  failed.  By  showing^  that  the  ordinance,  thoug^h  not 
repealed,  granted  a  privilege  only  on  condition,  and  that  the 
condition  has  been  broken,  complainant  shows  that  the  defend- 
ant's action  is  without  a  present  complete  legal  justification.  For 
the  purposes  of  this  suit  that  is  all  that  is  necessary.  The  city 
of  Pittsburg  is  not  interested  in  the  present  question.  It  may 
modify  or  altogether  repeal  the  conditions  of  its  consent  in  the 
ordinance.  If  it  should  do  so  the  status  of  complainant  in  the 
present  suit  would  be  changed,  but  there  would  still  remain  ,the 
question  of  her  right  to  damages  at  law,  and  perhaps  other 
questions  which  we  need  not  consider  now. 

The  decree  is  reversed  at  the  costs  of  the  appellee,  and  the 
injunction  directed  to  be  awarded  as  prayed. 


HoRR  V.  New  York,  N.  H.  &  H.  R.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Hampshire,  Oct.  17,  1906.) 

[78   N.    E.    Rep.   776.] 

Highways — Obstruction — Mail   Sacks — Injury  to   Traveler. — In   an 

action  for  injuries  to  plaintiff  by  his  horse  becoming  frightened  at 
certain  mail  sacks  dumped  from  defendant's  railroad  train  in  close 
proximity  to  the  traveled  part  of  a  highway,  evidence  as  to  defend- 
ant's negligence  held  to  require  submission  of  such  issue  to  the  jury. 
Same — Nuisance. — Where  a  railroad  company  negligently  suffered 
mail  bags  to  lie  in  close  proximity  to  a  highway,  where  they  were 
dumped  from  a  train,  for  an  unreasonable  length  of  time,  the  bags 
became  a  nuisance. 

Exceptions  from  Superior  Court;  Hampshire  County;  Lloyd 
White,  Judfi^e. 

Action  by  Isaac  Horr  against  the  New  York,  New  Haven  & 
Hartford  Railroad  Company.  A  verdict  was  directed  in  favor 
of  defendant,  and  plaintiff  brings  exceptions.     Sustained. 

Plaintiff  sued  to  recover  for  personal  injuries  sustained  by 
him  while  in  a  sleigh  on  Payson  avenue  in  East  Hampton  by 
reason  of  his  horse  which  was  reasonably  gentle  becoming  fright- 
ened at  a  number  of  mail  bags  lying  in  the  highway  and  in  the 
custody  of  the  agents  and  servants  of  defendant  railroad  com- 
pany. Payson  avenue  is  a  public  highway  and  crosses  the  tracks 
of  defendant  railroad  at  grade.  On  January  25,  1904,  a  mail 
train  of  defendant  company  arrived  at  the  station  at  6:35  a.  m., 
and  the  parcels  of  mail  were  taken  from  the  train  at  the  Payson 
avenue  crossing,  where  they  remained  until  they  were  deposited 
in  the  post  office  at  East  Hampton.  There  was  evidence  that  the 
mail  sacks  were  permitted  to  remain  in  the  street  an  unreason- 
able length  of  time. 

Edward  L.  Shaw  and  John  L,  Lyman,  for  plaintiff. 
John  C.  Hammond,  for  defendant. 
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Hammond^  J.  Upon  the  evidence  a  jury  might  find  that  the 
mail  bag^s  were  piled  up  in  such  a  manner  and  in  such  proximity 
to  the  traveled  part  of  the  highway  as  to  be  likely  to  frighten 
horses,  ordinarily  gentle  and  well  broken,  while  traveling  upon 
the  way,  and  thus  to  constitute  a  menace  to  public  travel ;  and 
they  might  further  find  (although  upon  this  point  the  case  is 
close)  that  the  defendant,  knowing  through  its  servants  the 
nature  of  the  obstruction,  negligently  suflfered  the  bags  to  lie  in 
that  position  a  longer  time  than  was  reasonably  necessary  and 
that  thereby  the  bags  became  a  nuisance.  There  was  also  evi- 
dence of  the  due  care  of  the  plaintiff,  and  that  the  horse  was 
ordinarily  gentle  and  well  broken.  The  case  therefore  should 
have  been  submitted  to  the  jury.  Bemis  v.  Temple,  162  Mass. 
342,  38  N.  E.  970,  26  L.  R.  A.  254,  and  cases  therein  cited; 
Lynn  v.  Hooper,  93  Me.  46,  44  Atl.  127,  47  L.  R.  A.  752,  and 
cases  there  cited. 

At  the  argument  before  us  it  was  stated  by  the  counsel  for  the 
defendant  that  the  place  where  the  bags  lay  was  also  within 
the  limits  of  the  railroad  location,  but  since  that  does  not  appear 
on  the  record  and  the  plaintiff  did  not  agree  that  the  case  should 
be  treated  by  us  as  though  that  statement  were  true,  we  have 
not  considered  what  difference,  if  any,  in  the  law  of  the  case 
would  be  made  by  such  a  fact. 

Exceptions  sustained. 


Reeser  et  al.  V,  Philadelphia  &  R.  Ry.  Co.  et  al. 

(Supreme  Court  of  Pennsylvania,  May  7,  1906.) 

[64  Atl.    Rep.   376.] 

Railroads — Sidings — Construction.'*' — The  owners  of  mills  and  fac- 
tories have  a  statutory  right  to  connect  their  private  sidinjfs  with 
railroads  in  their  vicinity,  of  which  they  cannot  be  deprived  by  any 
agreement  between  a  railroad  company  and  a  landowner  that  no 
other  sidins:  shall  be  made  in  a  particular  locality  except  that  upon 
the  land  of  the  owner  in  question. 

Appeal  from  Court  of  Common  Pleas,  Berks  County. 

Bill  by  J.  Pearson  Reeser  and  George  O.  Reeser  against  the 
Philadelphia  and  Reading  Railway  Company  and  William   F. 

*For  the  authorities  in  this  series  on  the  subject  of  the  validity  of 
contracts  to  build,  maintain,  and  operate  spur  tracks  or  sidings,  see 
foot-note  appended  to  Rodefer  v.  Pittsburg,  etc.,  R.  Co.  (Ohio),  15 
R.  R.  R,  815,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  815;  foot-note  appended 
to  Butler  v.  Tifton,  etc.,  Ry.  Co.  (Ga.),  18  R.  R.  R.  120,  41  Am.  & 
Eng.  R.  Cas.,  N.  S.,  120. 

For  the  authorities  in  this  series  on  the  subject  of  the  validity  of 
contracts  by  which  railroads  agree  to  locate  and  maintain  st^itions, 
depots,  etc.,  at  certain  points,  see  foot-note  appended  to  City  of 
Tyler  v.  St.  Louis  S.  W.  Ry.  Co.  (Tex.),  19  R.  R.  R.  625,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  625. 
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Krick.     From   a   decree   dismissing^  the  bill,   plaintiffs   appeal. 
Affirmed. 

The  defendants,  the  Philadelphia  &  Reading  Railway  Company 
and  William  F.  Krick,  proposed  to  construct  a  switch  and  siding 
on  Krick's  land  so  as  to  connect  with  buildings  in  which  Krick 
was  engaged  in  the  coal,  feed,  and  grain  business.  The  plaintiffs 
were  successors  in  title  to  one  George  Ruth  who  on  June  23, 
1854,  conveyed  certain  land  to  the  Lebanon  Valley  Railroad 
Company  in  consideration,  inter  alia,  of  the  following  covenant: 
**The  Lebanon  Valley  Railroad  Company  covenant  and  agree  to 
pay  the  damages  as  above  stipulated,  and  also  to  make  a  switch 
and  siding  upon  the  land  of  the  said  George  Ruth,  and  that  the 
depot  for  Sinking  Spring  shall  be  upon  the  land  of  George  Ruth, 
and  that  no  other  depot  shall  be  erected  at  Sinking  Spring;  or 
switch,  excepting  the  said  switch  shall  be  necessary  for  the 
accommodation  of  the  said  company."  Plaintiffs  claimed  that  by 
reason  of  their  agreement  no  sidings  could  be  constructed  upon 
Krick's  land. 

The  following  is  the  essential  part  of  the  opinion  of  the  trial 
court : 

"Under  the  statutes  and  decisions,  the  defendant,  Krick,  cannot 
be  deprived  of  the  siding  proposed  to  be  constructed.     The  act 
of  February  19,  1849,  §  18  (P.  L.  86),  provides  *that  upon  the 
completion  of  any  railroad  authorized  as   aforesaid,   the   same 
shall  be  esteemed  a  public  highway  for  the  conveyance  of  pas- 
sengers and  the  transportation  of  freight,  subject  to  such  rules 
and  regulations  in  relation  to  the  same     *     ♦     *    as  the  presi- 
dent and  managers  may  prescribe  and  direct.'     It  is   a  right 
recognized  by   different  acts   of  assembly,   in    force   when   the 
agreement  was  made.    We  refer  to  the  following :   Act  April  16, 
1838,  §  11  (P.  L.  464)  :  'No  person  shall  construct  any  building, 
wharf,  platform,   switch,  sideway,   lateral   railroad  or  crossing 
place,  or  make  or  apply  any  device  whatever  on  the  grounds 
set  apart  for,  or  belonging  to,  or  forming  part  of,  or  on  the 
banks  or  excavation  of  any  railroad  as  aforesaid,  without  per- 
mission being  given  under  the  authority  of    *     *     *    the  man- 
agers of  the  proper  railroad  company     *     *     *     provided,  that 
nothing  in  this  act  shall  prevent  any  corporation  authorized  to 
make  a   railroad,   or   individual   owning  land   contiguous   to  a 
railroad,  from  laying  rails  on  his  or  their  land  and  connecting 
the  same  with  such  railroad,  in  such  manner  as  shall  be  directed 
bv  the  managers  thereof.'     Act  March  28,  1840  (P.  L.  196): 
'That  the  several  provisions  of  the  act  entitled,  "An  act  regulating 
lateral  railroads,"  passed  May  5,  1832,  shall  extend  to    *     *     * 
the  owner  or  owners  of  land,  mills,  quarries,  coal  or  other  mines, 
lime  kilns  or  other  real  estate  in  the  vicinity  of  any  railroad, 
canal  or  slackwater  navigation  made  or  to  be  made  hereafter  by 
anv  company,  individuals  or  by  the  state  of  Pennsylvania;  pro- 
vided, that  if  the  parties  interested  cannot  agree  upon  the  mode, 
manner  or  point  of  connection  with  such  railroad,  canal  or  slack- 
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water  navigation,  the  same  shall  be  determined  by  the  jury  to  be 
appointed  by  virtue  of  the  provisions  of  the  first  section  of  the 
act  to  which  this  is  a  supplement.'  The  act  of  May  5,  1832  (P. 
L.  501),  referred  to,  ^ives  authority  to  the  owners  of  land,  mills, 
etc.,  in  the  vicinity  of  any  railroad,  etc.,  and  not  more  than 
three  miles  distant  therefrom,  to  make  a  railroad  thereto  over 
any  intervening  lands.  The  act  of  March  13,  1847  (P.  L.  337), 
makes  it  lawful  in  all  cases  where  two  railroads  are  or  shall  be 
constructed  by  the  company  owning^  either  of  the  railroads  to 
Tun  its  cars  and  locomotives  upon  the  other  railroad,  'provided, 
that  nothing  herein  contained  shall  be  construed  or  interpreted 
to  release  or  exonerate  anv  company  owning  a  railroad  from 
the  oblig^ation  and  duty  which  may  be  now  imposed  by  existing 
laws  of  transporting,  subject  to  the  rules  and  regulations  of  said 
companies,  by  locomotive  steam  eng^ines,  the  cars,  whether 
loaded  or  empty,  of  all  persons  and  companies  who  may  require 
such  transportation  over  and  alon^  so  much  and  such  parts 
of  their  railroad  as  locomotive  steam  engines  shall  be  run  upon, 
whether  they  be  run  by  the  company  owning  the  road,  or  by  any 
other  company.' 

"Our  Supreme  Court,  having:  in  view  the  general  duties  of  the 
railroad  companies  and  the  rig^hts  of  the  citizen,  say :  *It  is  con- 
ceded that,  under  our  acts  of  assembly,  the  owners  of  mills  and 
manufacturies  may  of  rig^ht  connect  their  private  sidings  with 
the  railroads  in  their  vicinity.'  Pittsbure  and  Lake  Erie  R.  R. 
Co.  v,  Robinson,  95  Pa.  426.  The  plaintiff  cannot,  therefore,  ask 
a  court  of  equity  to  enjoin  Mr.  Krick  from  carrying:  out  his 
Tig:hts  under  the  law,  and  the  company  is  not  in  a  position  to 
refuse  what  the  law  allows  him.  The  g:rantine:  to  defendant 
company  *of  a  rig:ht  to  construct  a  railroad  carries  with  it,  by 
necessary  implication,  the  rig:ht  to  construct  all  works  and  ap- 
pendag:es  usual  in  the  convenient  operation  of  a  railroad.  Siding:s 
are  among:  such  works.  The  rig:ht  of  running:  siding:s  to  such 
private  establishment,  and  of  taking:  the  necessary  land  for  the 
purpose,  is  clearly  within  the  constitutional  power  of  the  Leg:- 
islature  to  confer,  because  the  public  interest  is  thereby  subserved 
by  reason  of  the  increased  facilities  afforded  for  developing: 
the  resources  of  the  state  and  promoting:  the  g:eneral  wealth 
and  prosperitv  of  the  community.'  Getz's  Appeal,  10  Wklv. 
Notes  Cas.  453.  It  is  inconsistent  with  its  duties  to  the  public 
and  ag:ainst  the  policy  of  the  law  for  the  railroad  company  to 
ag:ree  with  a  private  individual  to  restrict  its  facilities  for  ac- 
commodating: those  who  have  occasion  to  use  its  road.  Lynn 
V.  Mount  Savag:e  Iron  Co.,  34  Md.  603. 

"But,  even  if  this  principle  were  not  correct,  the  rig:ht  of  the 
landowner,  when  desirable  and  necessary,  to  have  a  siding: 
constructed  from  his  land  to  the  railroad,  is  well  recog:nized,  and 
private  contracts  not  to  permit  a  siding:  must  necessarily  yield. 
Certainly  no  court  of  equity  oug:ht  to  be  asked  to  enforce  such 
private  contract  ag:ainst  an  individual.  The  ag:reement  also  ex- 
pressly permits  the  construction  of  any  siding:  or  switch  necessary 
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for  the  accommodation  of  the  company.  It  is  immaterial  whether 
it  will,  at  the  same  time,  accommodate  any  of  its  patrons.  The 
word  'accommodation'  means  convenience.  The  word  'necessary* 
does  not  mean  absolutely  requisite.  The  necessity  must  be  held 
to  be  reasonable  and  not  an  absolute  one.  This  interpretation 
is  consistent  with  the  decisions.  In  Harvey  v,  Lloyd,  3  Barr, 
331,  discussing  the  meaning  of  the  words  'necessary  and  us^pful 
for  public  or  private  purposes*  in  the  lateral  railroad  act  of  1832, 
it  was  held  that  the  terms  ^necessary  and  useful  for  public  or 
private  purposes*  are  to  receive  a  reasonable  construction.  'That 
the  necessity  contemplated  by  the  statute  is  only  such  as  is  found 
in  ffiving^  a  reasonable  facility  for  reaching;  the  public  improve- 
ments ;  that  the  law  intended  to  secure  to  owners  of  mines  within 
the  prescribed  distance,  upon  paying  the  assessed  damages  to 
intervening  owners,  such  reasonable  facilities  for  reaching  the 
public  improvements,  as  would  enable  them  to  bring  the  mineral 
wealth  to  market.  *  *  *  The  courts  have  uniformly  given 
this  construction  to  a  similar  phraseology  in  the  general  road 
laws,  and  by  all  of  them  it  has  never  been  supposed  that  any 
absolute  necessity  was  intended;  that  if  the  convenience  of  the 
public,  and  the  facilities  of  general  travel,  would  be  increased, 
the  road  was  always  deemed  necessary.'  This  case  was  followed 
^  in  the  case  of    Hays  v,  Briggs   (District  Court  of    Allegheny 

County)  3  Pittsb.  R.  504.  See,  also.  Com.  ex  rel.  v,  Gilligan, 
195  Pa.  504,  46  Atl.  124.  A  similar  interpretation  was  placed 
upon  these  words  in  Chalcraft  v,  Louisville,  Evansville  and  St. 
Louis  Railroad  Co.,  113  III.  86,  where  'the  word  "necessary"  in 
the  statute  requiring  railroad  corporations  to  construct  farm 
crossings  "when  and  where  the  same  may  become  necessary  for 
the  use  of  the  proprietors  of  the  lands  adjoining  such  railroad," 
was  used  in  its  more  popular  sense,  and  is  equivalent  to  the 
words  "reasonably  convenient.'* ' 

"The  agreement  in  question  must  be  interpreted  by  the  appli- 
cation of  these  principles  to  it.  No  doubt  the  company  could 
continue  to  do  as  it  had  heretofore  done,  and  in  a  measure  supply 
some  of  the  wants  of  its  patrons,  even  though  the  shifting  and 
removal  of  cars  and  the  standing  of  cars  may  interfere  with  the 
quickness  of  shipment  and  the  facilities  of  service  to  its  patrons, 
but  it  is  clear  from  all  the  testimony  that  the  construction  of  the 
new  siding  is  reasonably  necessary  in  order  that  it  may  afford 
to  all  of  its  patrons  those  reasonable  facilities  for  prompt  and 
ready  shipments  and  service  that  all  railroad  companies  ought  to 
give  their  patrons. 

"The  prothonotory  is  directed  to  enter  the  following  decree 
nisi:  'And  now,  to  wit,  February  6,  1905,  this  cause  came  on 
further  to  be  heard,  whereupon  it  is  ordered,  adjudged,  and 
decreed  that  the  bill  be  dismissed,  and  that  the  plaintiffs  pay 
the  costs.' " 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestre- 
ZAT,  and  Potter,  JJ. 
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Henry  Maltjsberger  and  H,  R,  Green,  for  appellants. 
Snyder  &  Zieher,  for  appellee  Philadelphia  &  R.  Ry.  Co. 
George  Wagner,  for  appellee  William  F.  Krick. 

Per  Curiam.  The  learned  judg^e  below  found  that  the  agree- 
ment with  Ruth  was  valid  as  to  him  and  binding  on  the  Phila- 
delphia &  Reading  Railroad  Company  as  the  successor  of  the 
Lebanon  Valley  Railroad  Company,  the  original  party.  But  he 
also  found  that  Krick,  the  other  defendant,  as  an  adjoining  land^ 
owner,  had  a  statutory  right  to  connect  with  the  railroad  by  a 
switch  or  siding  of  which  he  could  not  be  deprived  by  any 
agreement  of  the  railroad  with  a  third  party. 

The  judgment  is  aflfhrned,  on  so  much  of  his  opinion  as  covers 
this  branch  of  the  case. 


State  ex  rel.  City  of  Duluth  v.  Northern  Pac.  Ry.  Co. 

(Supreme   Court  of  Minnesota,  June  29,  1906.) 

[78  N.  W.  Rep.  269.] 

Railroads — Street  Crossing  —  Repairs  —  Maintenance  —  Release  by- 
City.*— State  ex  rel.  City  of  Minneapolis  v.  St.  P.,  M.  &  M.  Ry.  Co. 
ct  al.  (filed  herewith)  108  N.  W.  261,  and  State  ex  rel.  v.  Railway 
Co.,  83  N.  W.  32,  50  L.  R.  A.  656,  80  Minn.  108,  to  the  effect  (1)  that 
the  obligation  to  construct  and  maintain  in  suitable  repair  for  public 
use  safe  crossinjj:s  at  streets  and  highways  laid  out  over  a  railroad 
right  of  way  after  the  construction  of  the  road  rests  on  the  railroad 
company,  and  (2)  that  contracts  with  municipalities,  by  which  the 
company  is  relieved  from  that  obligation  and  the  municipality  de- 
prived of  the  right  of  enforcing  it  as  a  police  regulation,  are  ultra: 
vires  and  void,  followed  and  applied. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  St.  Louis  County;  Wm.  A.  Cant,. 
Judg:e. 

Action  by  the  state,  on  the  relation  of  the  city  of  Duluth,. 
against  the  Northern  Pacific  Railway  Company.  Judgment  for 
relator,  and  defendant  appeals.    Affirmed. 

C,  W,  Bunn,  Emerson  Hadley,  /.  L.  Washburn,  and  W.  D\. 
Bailey,  for  appellant. 

Bert  Fester,  for  respondent. 

Brown,  J.  Proceedings  instituted  by  the  city  of  Duluth  to 
compel  appellant,  the  Northern  Pacific  Railway  Company,  ta 
repair  and  thereafter  maintain  in  suitable  condition  for  public 
use  a  viaduct  now  existing  over  its  tracks  at  Lake  avenue  in 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
railroads  to  construct  and  maintain  crossings,  see  foot-notes  ap- 
pended to  Western  Ry.  of  Alabama  v.  Cleghorn  (Ala.),  17  R.  R.  R. 
216,  40  .Am.  &  Eng.  R.  Cas.,  X.  S.,  216;  foot-notes  appended  to 
St  Louis  S.  W.  Rv.  Co.  v.  Royal!  (.\rk.),  16  R.  R.  R.  309,  39  Am.  & 
Eng.  R.  Cas.,  N.  S.,  309. 

21  R  R  R— 22 


338        Vol  21  R  R  K— Vol  44  Am  &  Eng  R  Cas.  N  S 

state  ez  rel.  Duluth  v.  Northern  Pac.  Ry.  Co 

that  city.    Judgment  was  ordered  and  entered  a^inst  the  com- 
pany, awarding^  the  relief  demanded,  from  which  it  appealed. 

1.  The  material  facts,  so  far  as  the  obligation  of  appellant  to 
keep  and  maintain  the  viaduct  in  repair  is  concerned,  are  sub- 
stantially like  those  presented  in  the  case  of  State  ex  rel. 
Minneapolis  v.  St.  Paul,  Minneapolis  &  Manitoba  Railway  Com- 
pany et  al.  (filed  herewith)  108  N.  W.  261.  The  Lake  Superior 
&  Mississippi  Railroad  Company,  a  corporation,  laid  its  tracks 
upon  the  land  over  which  the  viaduct  in  question  now  extends  in 
1869.  Thereafter  Lake  avenue  was  laid  out  and  established  over 
and  across  its  right  of  way,  and  at  all  times  since  has  been  used 
continuously  as  one  of  the  principal  thoroughfares  of  the  city  of 
Duluth.  In  1892  travel  upon  the  same  had  so  increased  that 
it  became  necessary,  in  order  to  render  tlie  street  safe  for  public 
use,  to  construct  a  viaduct  thereon  over  the  tracks  and  right 
of  way  of  the  railroad  company.  Prior  to  that  date  the  St.  Paul 
&  .Duluth  Railway  Company  had  succeeded  to  all  the  rights  and 
liabilities  of  the  Lake  Superior  &  Mississippi  Company,  and 
was  operating  its  cars  and  trains  over  the  tracks  so  crossing  that 
street.  The  city  demanded  of  the  company  that  it  construct 
and  maintain  a  viaduct  or  bridge  over  its  tracks  at  this  point, 
but  it  refused  to  comply  with  the  demand,  insisting  that  it  was 
not  legally  bound  to  do  so.  Subsequent  negotiations  resulted  in 
a  contract  between  the  city  and  the  company  by  which  the  former 
undertook  to,  and  did,  construct  the  viaduct,  in  conformity  with 
plans  and  specifications  agreed  upon  between  the  parties,  and  by 
which  contract  the  company  agreed  to,  and  did,  pay  toward  the 
expense  of  the  same  the  sum  of  $50,000;  the  balance,  $23,000, 
being  paid  by  the  city.  It  was  further  provided  that  the  city 
should,  after  the  construction  of  the  viaduct,  forever  maintain 
and  keep  in  repair  the  approaches  thereto,  and  for  the  period  of 
15  years  keep  in  repair  that  portion  which  extends  over  the 
railroad  right  of  way.  The  latter  portion  of  the  structure  being 
out  of  repair  at  the  time  of  and  before  the  commencement  of 
this  proceeding,  the  city  repudiated  the  contract  and  demanded 
of  appellant,  successor  of  the  St.  Paul  &  Duluth  Company,  that 
it  make  the  same  at  its  own  cost  and  expense.  This  proceeding 
was  brought  to  enforce  compliance  with  that  demand.  The 
principal  question  involved  is  whether  appellant  is  under  legal 
duty  and  obligation  to  keep  the  viaduct  in  repair.  It  is  insisted 
that,  because  of  the  fact  that  the  street  in  question  was  established 
subsequent  to  the  construction  of  the  railroad,  the  railway  com- 
pany is  under  no  statutory  or  common-law  duty  to  make  the 
crossing  safe,  and  that  it  cannot  be  required  to  do  so  without 
compensation.  The  case  in  this  respect  is  substantially  similar 
to  the  Minneapolis  Case  above  referred  to,  and  we  apply  the 
decision  there  made,  and  hold,  for  reasons  stated  in  that  opinion, 
that  the  obligation  to  maintain  the  viaduct  in  repair  rests  upon 
the  railway  company. 

2.  It  is  further  contended  that  the  contract  under  which  the 


Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S        339 

State  ex  rel.  Duluth  v.  Northern  Pac  Ry.  Co 

viaduct  was  constructed,  and  by  which  the  city  agreed  forever 
to  keep  in  repair  the  approaches,  and  that  portion  thereof  over 
the  tracks  for  the  period  of  IS  years,  is  a  valid  binding  contract 
and  relieves  appellant,  even  conceding  that  the  obligation  other- 
wise rests  upon  it.  We  are  unable  to  distinguish  the  case  from 
State  ex  rel.  v.  Railway  Co.,  80  Minn.  108,  83  N.  W.  32,  50  L. 
R.  A.  656,  and  Railway  Co.  v.  Nebraska,  170  U.  S.  57,  18  ^up. 
Ct.  513,  42  L.  Ed.  948.  By  the  terms  of  the  contract,  the  city 
attempted  forever  to  divest  itself  of  the  right  to  enforce  appro- 
priate police  regulations  in  respect  to  the  care  and  maintenance 
of  the  viaduct,  and  the  case  comes  clearly  within  the  general 
rule  that  contracts  of  that  character  are  ultra  vires  and  void. 
The  obligation  to  construct  and  maintain  the  approaches  to  this 
viaduct  rested  upon  the  railway  company,  and  it  could  have  been 
required  to  build  the  same,  as  well  as  that  portion  extending 
over  its  right  of  way.  State  v.  Railway  Co.,  35  Minn.  131,  28 
N.  W.  3,  59  Am.  Rep.  313.  And  the  city,  if  the  contract  be 
valid,  has  deprived  the  public  of  the  right  to  enforce  that  ob- 
ligation against  the  company.  We  were  impressed  on  the  oral 
argument  that  the  viaduct  in  question,  about  1,000  feet  in  length, 
could  not  have  been  wholly  imposed  upon  the  company,  and  that 
ir  therefore  might  fairly  be  said  that  the  contract  involved  mat- 
ters within  the  authority  of  the  city  and  could  be  sustained. 
But  the  findings  of  the  court  below  dispose  of  the  question  ad- 
versely to  the  company.  The  court  expressly  found  that  the 
^'viaduct  was  built  at  the  lowest  practicable  height  over  the 
tracks  of  the  railroad  company,  and  that  the  approaches  thereto 
are  as  steep,  and  the  viaduct  as  a  whole  as  short,  as  it  was  safe 
to  make  them."  These  findings  are  not  challenged,  and  are  not 
overcome  by  the  amendment  added  thereto  by  the  trial  court 
subsequent  to  filling  the  original  decision,  by  which  the  dimen- 
sions of  the  diflferent  parts  of  the  structure  are  given.  And 
as  suggested,  within  the  decision  in  the  Minneapolis  Case,  which 
we  here  apply,  the  company  could  have  been  required  to  build 
the  entire  structure,  approaches  and  all,  and  it  was  beyond  the 
power  of  the  city  to  assume  the  burden,  or  forever  to  relieve  the 
company  from  its  obligations  in  this  respect.  Of  course,  con- 
tracts with  municipalities  ought  to  be  enforced  as  contracts 
between  individuals  are  enforced,  but  the  authorities  are  uniform 
that  a  municipal  corporation  cannot  contract  away  a  right  of 
the  public  to  enforce  proper  police  regulations.  All  attempts 
to  do  so  have  been  held  void  by  the  courts.  It  is  true  that  a 
controversy  existed  between  the  parties  in  the  case  at  bar  re- 
specting the  rights  and  obligations  of  each,  but  the  company 
parted  with  nothing  it  could  not  have  been  required  to  part  with ; 
and  there  was  no  consideration  for  the  engagement  of  the  city 
to  keep  and  maintain  the  viaduct  in  repair.  Within  the  au- 
thorities, the  contract  cannot  be  sustained.  City  of  Newton  v. 
Railway  Co.,  66  Iowa,  422,  23  N.  W.  90S ;  Shortle  v.  Railway 
Co.,  131  Ind.  338,  30  N.  E.  1084;  Railway  Co.  v.  Bristol,  151 
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U.  S.  556,  14  Sup.  Ct.  437,  38  L.  Ed.  269;    Railway  Co.  v. 
Mayor  (Ga.)  38  S.  E.  60;  Elliott  on  Roads  and  Streets,  805; 
20  Am.  &  Eng:.  Ency.  Law,  1159. 
JudgTTient  affirmed. 


Chicago,  B.  &  D.  Ry.  v.  Kelly  et  at. 

(Supreme  Court  of  Illinois,  April  17,  1906.     Rehearing  Denied  June 

7,  1906.) 

[77  N.  E.  Rep.  916.] 

Dower — Homestead — Parol   Assimment — Sufficiency   of   Evidence. 

— Evidence  examined  and  held  insufficient  to  show  a  parol  assif^- 
ment  of  dower  and  homestead. 

Same — Sale  or  Lease  before  Assignment — Validity. — A  surviving 
husband  or  wife  cannot  sell,  convey,  or  lease  dower  or  homestead 
rights  to  a  nerson  other  than  the  owner  of  the  fee,  before  dower  and 
homestead  have  been  set  off  and  assicrned. 

Appeal — Evidence — Harmless  Error. — Where,  in  railroad  right  of 
way  condemnation  proceedings,  a  witness  for  defendants  testified 
that  the  tracts  of  land  belonging  to  defendants  were  worth  $150  be- 
fore the  construction  of  the  road,  and  that  afterwards  one  of  the 
tracts  would  be  worth  $110  per  acre  and  the  other  $105  per  acre, 
testifying  on  cross-examination  that  the  land  would  be  worth  less 
with  the  railroad  through  it  than  before,  the  exclusion  of  the  ques- 
tion "How  much  less  do  you  say?"  was  harmless  error. 

Eminent  Domain — Condemnation  for  Railroad  Right  of  Way — 
Damages — Evidence.* — In  railroad  right  of  way  condemnation  pro- 
ceedings, evidence  as  to  whether,  if  defendants'  two  tracts  of  land 
were  divided  by  the  oroposed  road,  they  would  not  sell  to  respective 
adjoining  owners  as  separate  fields  for  more  than  a  certain  sum  per 
acre,  was  properly  excluded;  the  fair  cash  market  value  being  the 
true  test. 

Same — Measure  of  Damages.* — In  condemnation  proceedings  for 
a  railroad  right  of  way  through  a  farm,  the  true  test  of  damages, 
i.  e.  the  fair  cash  market  value  of  the  land,  should  apply  to  the  whole 
thereof,  not  as  to  fields  lying  on  either  side  of  the  right  of  way. 

Witnesses — Cross-Examination. — Where,  in  railroad  right  of  way 
condemnation  proceedings,  a  witness  testified  that  there  was  a  good 
well  on  the  land,  which  the  railroad  cut  off  from  another  part  of  the 
land,  and  on  cross-examination  stated  that  the  well  was  about  10  or 
12  feet  deep,  a  shallow  well  down  iri  a  low  place,  that  the  water 
stood  pretty  well  up  to  the  top,  that  a  good  well-digger  could  dig 
it  in  half  a  day.  but  whether  he  would  get  water  or  not  would  be 
the  question,  a  question  as  to  whether  or  not  there  were  other  low 
places  on  the  land  there  was  properly  excluded,  as  not  proper  cross- 
examination. 

Same — Improper  Restriction  of  Testimony. — Where,  in  railroad 
right  of  way  condemnation  proceedings,  a  witness  for  defendant  tes- 
tified that  certain  land  not  taken  would  be  depreciated  16^  per 
cent,  in  value  by  the  construction  of  the  road,  and,  when  asked  on 
cross-examination  to  itemize  the  elements  causing  the  depreciation, 

♦For  the  authorities  in  this  series  on  the  subject  of  the  measure 
arid  elements  of  the  damages  recoverable  in  eminent  domain  pro- 
ceedings, see  foot-notes  appended  to  St.  Louis  Belt  &  Ter.  Ry.  Co. 
V.  Mendonsa  (Mo.),  19  R.  R.  R.  618,  42  Am.  &  Eng.  R.  Cas.,  N.  S., 
618;  Norfolk  &  W.  Ry.  Co.  v.  Davis  (W.  Va.),  19  R.  R.  R.  593,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  593. 
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mentioned,  amonR  other  thinjfs,  that  the  road  would  make  point 
rows  on  both  sides  thereof  and  render  the  farm  more  inconvenient 
to  farm  on  account  of  the  shape  it  would  be  left  in  and  require  more 
care  to  make  a  crop,  the  court  erroneously  restricted  the  examination 
by  excluding?  questions  as  to  whether  the  witness  thoujj:ht  it  would 
cost  165<3  per  cent,  more  to  make  the  crop  than  if  the  fields  were 
square,  whether  he  knew  of  any  farm  that  was  depreciated  in  value 
on  account  of  the  shape  of  the  farm  after  a  railroad  ran  through  it, 
and  also  whether  he  knew  of  any  farm  through  which  a  railroad 
ran  diagonally  that  would  sell  for  less  money  per  acre  on  that  ac- 
count. 

Eminent  Domain — Railroads — Right  of  Way — Damages  to  Land 
Not  Taken — Evidence. — In  railroad,  right  of  way  condemnation  pro- 
ceedings, it  is  not  what  some  particular  person,  even  though  willing 
to  buy  the  land,  will  give  for  the  same,  that  is  the  basis  of  damages  to 
lands  not  taken,  but  what  in  the  opinion  of  the  witnesses  can  be 
obtained  for  it  in  the  market  generally. 

Eminent  Domain — Railroads — Right  of  Way — Measure  of  Dam- 
ages— Instructions.* — In  railroad  right  of  way  condemnation  pro- 
ceedings, the  measure  of  damages  to  land  not  taken,  if  the  same  is 
depreciated  in  value  by  the  construction  and  poeration  of  the  road, 
is  the  difference  in  the  fair  cash  market  value  of  the  land  before 
and  after  the  construction  of  the  road. 

Same — Misleading  Instructions. — In  railroad  right  of  way  con- 
demnation proceedings,  an  instruction  that,  in  estimating  damages 
to  land  not  taken,  the  jury  should  take  into  consideration  all  evidence 
adduced  on  the  question  of  damages  caused  by  the  right  of  way 
remaining  unfenced  for  six  months  after  the  road  was  opene<}  for 
use,  the  amount  on  each  side  of  the  right  of  way  that  could  not  be 
cultivated,  the  probable  injury  to  the  adjoining  land  by  the  growth 
of  weeds  on  the  riirht  of  way,  the  cutting  off  or  separation  of  part 
of  the  land  from  water  supply,  the  inconvenience  of  cultivating  the 
land  in  two  tracts  instead  of  one,  the  inconvenience  and  danger  of 
teams  being  frightened,  in  cultivating  the  land,  by  passing  steam 
engines  and  cars,  of  keeping  gates  closed  at  farm  crossings,  of  fire 
from  the  operation  of  train  by  steam  power,  and  the  shape  of  the 
tract  of  land  with  reference  to  ease  and  difficulty  in  cultivation  and 
of  egress  and  ingress,  was  erroneous,  as  calculated  to  mislead  the 
jury  to  believe  that  the  elements  of  damages  therein  mentioned  were 
to  be  considered  as  independent  of  and  additional  to  the  depreciation 
in  the  value  of  the  lands  after  the  construction  of  the  road. 

Appeal — Harmless  Error — Instructions — The  evidence  on  the  ques- 
tion of  the  amount  of  damages  to  lands  not  taken  being  very  con- 
flicting, and  varying  in  amount  from  $10  to  $90  per  acre,  the  court 
could  not  say  that  the  error  in  the  instruction  was  not  prejudicial. 

Appeal  from  De  Witt  County  Court ;  Fred  C.  Hill,  Judge. 

Rigfht  of  way  proceedings  under  the  eminent  domain  law  by 
the  Chicago,  Bloomington  &  Decatur  Railway  against  Cora  Kelly 
and  others.  From  the  judgments,  the  railroad  appeals.  Re- 
versed. 

Lemon  &  Lemon,  for  appellant. 

John  Fuller  and  Ingham  &  Ingham^  for  appellees  Emma  A. 
and  Cora  F.  Kelly. 

L.  R,  Herrick  and  £.  /.  Sweeney,  for  appellee  James  P. 
Dooley. 

BoGGS,  J.     This  is  a  proceeding  by  the  appellant,  under  the 
*Sec  foot-note  on  preceding  page. 
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eminent  domain  law,  to  acquire  the  rig^ht  of  way  for  its  road. 
There  are  three  principal  defendants,  viz.,  Cora  Kelly,  Emma  A. 
Kelly,  and  James  P.  Dooley.    Cora  Kelly  was  the  owner  of^a 
tract  of  64  acres,  Emma  A.  Kelly  of  a  tract  of  about  35  acres, 
and  Jamess  P.  Dooley  claimed  a  leasehold  interest  in  another 
tract  of  about  2j/2  acres.     The  petitioner  sought  to  condemn  a 
strip  SO  feet  in  width  across  the  two  Kelly  tracts;  the  amount 
of  land  desired  from  the  first  named  tract  being  2.32  acres,  that 
of  the  second  named  tract  1.64  acres,  and  that  taken  from  the 
2j^-acre  tract  .23  of  an  acre.    Cora  Kelly  was  the  owner  of  the 
first-named  tract  absolutely.     Emma   Kellv  owned   the   second 
tract  subject  to  a  mortgage  of  $2,300  in  favor  of  the  appellee 
Sallie  A.  Porter.    As  to  the  2>^-acre  tract,  it  was  owned  by  the 
surviving  husband  and  heirs  of  one  Mary  Welsh,  viz.,  Richard 
Welsh,  the  surviving  husband,  who  was  entitled  to  a  homestead 
therein  and  dower  in  the  residue,  and  Margaret  Coffey  and  Anna 
Dooley,  wife  of  the  appellee  James  P.  Dooley;  they  being  the 
only  surviving  heirs  at  law  of  the  said  Mary  Welsh,  deceased. 
As  to  that  tract  appellant  received  from  the  husband  and  heirs 
a  deed  for  the  right  of  way  in  consideration  of  $300.     At  the 
commencement  of  the  suit  there  appeared  of  record  what  pur- 
ported to  be  a  lease  from  the  said  surviving  husband,  Richard 
Welsh,  to  the  appellee  James  P.  Dooley,  upon  the  2j/$-acre  piece. 
Said  lease  on  its  face  states  the  term  thereof  to  be  from  March 
1,  1905,  to  March  1,  1910,  but  the  appellee  Dooley  being  a  rail- 
road conductor,  the  lease  contained  the  following  stipulation: 
"Should  the  said  James  Dooley  be  compelled  to  change  his  loca- 
tion that  event  shall  terminate  this  lease."     No  proceedings  in 
court  had  ever  been  had  for  the  assignment  of  the  homestead 
and  dower  of  the  said  Richard  Welsh  in  and  to  said  25/$-acre 
tract,  neither  had  there  been  any  partition  or  assignment  thereof 
by  conveyances,  but,  on  a  hearing  before  the  judge  preliminary 
to  the  hearing  for  the  assessment  of  damages,  it  was  claimed  by 
the  defendant  Dooley  that  by  reason  of  an  alleged  oral  partition 
and   assignment  of  homestead   and   dower  his  lease  conferred 
upon  him  a  leasehold  interest  in  the  premises  for  the  term  of  five 
years,  as  therein  specified,  which  the  court  held  as  a  matter  of 
law  and  fact,  to  which  the  appellant  excepted.     The  appellees 
the  Kellys  each  filed  cross-petitions  alleging  damages  to  the  land 
not  to  be  taken,  and  the  appellee  Dooley  also  filed  a  cross-petition 
alleging  damages  to  that  portion  of  the  leasehold  premises  not 
to  be  taken.     After  a  hearing  the  jury  returned  the  following 
verdicts:    To  appellee  Dooley,  as  damages  for  the  rental  value 
of  the  land  to  be  taken,  $36,  and  as  damages  to  rental  value  of 
the  remainder  of  land  not  taken,  $270:  to  Cora  Kelly,  for  fair 
cash  value  of  lands  taken,  $348,  and  as  damages  to  the  remainder 
of  her  land  not  taken,  $1,853 ;  to  Emma  A.  Kelly,  for  cash  value 
of  land  taken,  $246,  and  as  damages  to  lands  not  taken,  $1,191.75. 
Judgments  were  entered  upon  the  verdicts,  and  this  is  an  appeal 
to  bring  the  judgments  into  review  in  this  court. 

The  appellant  company  concedes  that  a  parol  assignment  of 
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dower  and  homestead  may  be  made  by  the  parties  in  interest, 
but  denies  the  contention  of  the  appellee  Dooley  that  the  evi- 
dence introduced  on  the  hearing:  was  sufficient  to  establish  such 
parol  assignment,  and  insists  that  because  no  leg^al  assig^nment 
of  dower  and  homestead  was  made  to  said  Richard  Welsh,  the 
lease  was  made  by  him  to  said  Dooley,  a  strang^er  to  the  title, 
was  of  no  force  and  effect. 

Briefly  stated,  the  facts  are  that  one  Mary  Welsh  departed 
this  life  in  the  year  1901,  intestate,  leaving:  Richard  Welsh,  her 
husband,  and  Mrs.  Anna  Dooley  and  Mrs.  Marg^aret  Coffey  as 
her  only  children  and  heirs  at  law.  At  the  time  of  her  death  she 
was  the  owner  in  fee  of  the  land  here  claimed  to  have  been 
leased  to  appellee  Dooley,  and  also  of  three  lots  on  Washingfton 
street,  in  the  city  of  Clinton,  upon  each  of  which  lots,  including 
that  claimed  to  have  been  leased,  was  a  dwelling  house.  At  the 
time  of  her  death  said  Marv  Welsh,  together  with  her  husband, 
lived  in  the  dwelling  on  the  premises  claimed  to  have  been 
leased. 

On  the  question  of  parol  assignment  of  dower  and  homestead, 
Richard  Welsh,  husband  of  the  said  deceased  and  the  party 
claimed  to  have  made  the  alleged  lease,  testified :  "There  was  an 
agreement  between  myself  and  my  daughter  as  to  the  property 
left  by  my  wife.  In  the  first  place,  she  left  everything  to  me — 
the  real  estate.  We  agreed  for  me  to  have  the  homestead  as 
long  as  I  lived.  Then  we  agreed  to  let  Mrs.  Coffey  have  the 
rent  of  one  house  on  Washington  street,  Mrs.  Dooley  the  rent  of 
the  other  house,  and  I  took  the  smaller  one.  I  paid  the  taxes 
fiom  that  day  up  to  now,  on  all  of  the  property,  and  kept  them 
in  repair  and  built  sidewalks  and  everything  on  those  houses  on 
Washington  street.  I  was  to  have  the  home3tead  as  long  as  I 
lived.  We  divided  up  the  three  houses  on  Washington  street — 
have  each  a  little  house  apiece.  I  did  not  tell  Mrs.  Coffey  she 
could  have  that  house  for  her  property.  I  could  not  do  that. 
It  was  not  set  aside  by  the  court.  It  was  by  agreement.  I  did 
not  tell  Mrs.  Dooley  she  could  have  the  other  house — only  the 
rent — and  that  Mrs.  Coffey  could  have  the  rent  of  the  other 
house,  because  the  whole  estate  was  left  to  me  as  long  as  I  lived. 
My  wife  left  the  properties,  as  I  understand  it,  to  me  during 
my  life.  No  one  had  more  right  to  it  than  me.  My  wife  left 
no  written  will.  I  told  Mrs.  Dooley  she  could  have  the  rent  of 
one  of  the  houses  and  Mrs.  Coffey  the  other,  and  that  I  am  to 
keep  the  rent  of  the  third.  I  have  never  had  any  agreement 
between  my  daughters  about  dividing  the  property  up.  It  has 
been  kept  just  the  same  as  it  was."  Mrs.  Margaret  Coffey,  one 
of  the  heirs,  testified:  "The  arrangement  between  us  was  that 
Mr.  Welsh  was  to  stay  at  the  home  place  his  lifetime,  and  the 
three  houses  was  to  be  divided  equally — the  rents — his  lifetime. 
I  had  never  received  any  rents  from  my  mother's  property  up  to 
that  time.  I  had  no  objection  to  his  living  in  the  homestead,  or 
renting  it,  if  he  preferred,  nor  have  I  now.  I  was  to  have  the 
rent  of  one  house  on  Washington  street."    On  cross-examination 
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she  testified  further :  "What  I  mean  by  our  conversations  between 
me  and  my  father  was  that  I  was  to  have  the  rent  of  one  house 
on  Washington  street,  Mrs.  Dooley  the  rent  of  the  other  one 
there,  and  he  to  have  the  rent  of  the  one  back  of  the  two  and 
also  the  rent  of  the  home  place,  or  the  use  of  it.  That  was  the 
arrangement  between  us.  He  was  to  have  the  benefit  of  the 
home  place  and  one  house,  and  I  the  benefit  of  one  house  and 
my  sister  the  other,  that  is,  the  rents  of  it.  That  is  all  the  ar- 
rangfement  there  was  about  it.  I  never  talked  with  my  sister 
about  it  or  she  with  me.  All  the  talk  I  ever  had  was  with  mv 
father." 

This  was  the  only  evidence  on  the  question  of  the  parol  as- 
signment of  the  dower  and  homestead.     We  do  not  think  the 
evidence  on  this  point  was  sufficient  to  establish  a  parol  assign- 
ment of  dower  and  homestead.     From  all  of  the   evidence   it 
appeared  that  the  only  definite  understanding  or  agreement  be- 
tween the  parties  was  with  reference  to  a  division  of  the  rents 
of  the  different  pieces  of  property.    There  was  no  such  meeting 
of  the  minds  of  the  parties  as  to  the  alleged  parol  assignment  of 
the  dower  and  homestead  as  is  necessary  to  constitute  a  contract. 
Mr.  Welsh  testified:   "I  have  never  had  any  agreement  between 
me  and  my  daughters  about  dividing  the  property  up.     It  has 
been  kept  just  as  it  was."    This  shows  that  Mr.  Welsh  did  not 
understand  that  the  property  had  been  set  apart  as  his  home- 
stead; and  the  testimony  of  Mrs.  Coffey  that  her  father  was  to 
have  "the  rent  of  the  home  place,  or  the  use  of  it,"  and  one  of 
the  places  on  Washington  street,  and  that  she  and  her  sister 
were  to  have  the  rents  from  the  other  two  houses,  shows  nothing 
more  than  a  mutual  understanding  between  the  parties  for  a 
division  of  the  rents  of  the  property.     In  addition  to  this,  it 
appears  without  dispute  that  Mr.  Welsh  paid  the  taxes  on  all 
of  the  property  and  kept  up  the  repairs  at  his  own  expense.    He 
collected  the  rents  and  paid  them  to  the  daughters  or  deposited 
the   money   in   the   bank   for   them.      Moreover,   the   testimony 
makes  it  clearly  appear  that  whatever  arrangement  was  made. 
so  far  as  Mrs.  Coffey  is  concerned,  was  made  between  herself 
and  her  father  in  the  absence  of  her  sister,  the  only  other  heir. 
This  being  true,  the  lease  executed  before  a  legal  assignment  of 
the  homestead  and  dower  of  Mr.  Welsh  conveved  no  estate  to 
the  appellee  Dooley,  who  was  a  stranger  to  the  title,    for  it  is  the 
rule  in  this  state  that  a  surviving  husband  or  wife  cannot  sell 
or  convey  dower  or  homestead  rights  to  a  person  other  than  the 
owner  of  the  fee,  or  lease  the  same,  before  dower  and  home- 
stead has  been  set  off  and  assigned.    Best  v.  Jenks,  123  111.  447, 
15  N.  E.  173 ;  Union  Brewing  Co.  v,  Meier.  163  111.  424,  45  N. 
E.  264.     The  appellee  Dooley  therefore  had  no  interest  in  the 
property  sought  to  be  condemned,  and  the  judgment  in  his  favor 
for  property  taken  and  for  damages  to  the  leasehold  must  be 
reversed. 

As   to  the  judgments   favorable  to   the   appellees   Cora   and 
Emma  Kelly  for  the  lands  actually  taken  for  the  right  of  way 
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of  the  railroad  no  complaint  is  made,  but  it  is  insisted  that  the 
damages  allowed  by  the  jury  for  the  lands  not  taken  are  ex- 
cessive. It  is  first  ur^ed,  however,  that  the  court  erred  in  ruling; 
on  the  admission  and  exclusion  of  evidence. 

One  Grady,  a  witness  called  on  behalf  of  the  appellees,  testified 
that  the  tracts  of  land  belonpfin^  to  the  appellees  Kelly  were 
worth  $150  per  acre  before  the  construction  of  the  railroad,  and 
that  afterwards  the  Cora  Kelly  tract  would  be  worth  $110  per 
acre  and  the  Emma  Kelly  tract  $105  per  acre.  Upon  cross- 
examination  he  testified  that  the  land  would  be  worth  less  with 
the  railroad  throug^h  it  than  before,  and  the  court  sustained 
objection  to  the  following;  question:  "How  much  less  do  you 
say?"  This  question  but  asked  the  witness  to  repeat  what  he 
had  already  testified  to,  and  the  refusal*  of  the  court  could  not 
have  materially  prejudiced  the  appellant. 

Ag^in,  this  same  witness  was  asked,  if  the  two  tracts  of  land 
were  divided  by  the  proposed  railroad,  would  they  not  sell  to  the 
respective  adjoining^  owners  as  separate  fields  for  more  than 
$90  or  $110  per  acre?  Evidence  of  this  character  was  properly 
refused  by  the  court.  It  was  immaterial  what  adjoining^  land- 
owners migfht  be  willing;  to  pay  for  the  fields.  The  fair  cash 
market  value  was  the  true  test.  Furthermore,  the  test  should 
apply  to  the  whole  farm,  not  as  to  the  fields  lyingf  on  either  side 
of  the  rigfht  of  way. 

Frank  Brown  testified  on  behalf  of  the  Kellys  that  there  was  a 
gfood  well  on  the  Kelly  land  which  the  railroad  cut  off  from 
another  part  of  the  land.  On  cross-examination  he  testified  the 
well  was  about  10  or  12  feet  deep,  a  shallow  well  down  in  a  low 
place;  that  the  water  stood  pretty  well  up  to  the  top;  that  a 
g:ood  well-dig:g:er  could  dig;  it  in  half  a  day,  but  whether  he 
would  gfet  water  or  not  would  be  the  question.  He  was  then 
asked  whether  or  not  there  were  other  low  places  on  the  land 
there.  This  was  objected  to  for  the  reason  it  was  not  cross- 
examination.  The  court  sustained  the  objection,  and  the  appel- 
lant excepted.  We  concur  in  the  view  of  the  trial  court  that 
this  was  not  proper  cross-examination,  and  we  also  fail  to  see 
what  material  bearing;  it  could  have  had,  if  admitted,  on  the 
question  of  damag;es. 

One  Edwin  Webb,  a  witness  for  the  appellees,  who  had  testified 
that  the  land  of  Cora  Kelly  not  taken  would  be  depreciated 
16%  per  cent,  in  value  by  the  construction  of  the  railroad,  when 
asked,  on  cross-examination,  to  itemize  the  elements  causing:  the 
depreciation,  mentioned,  among:  other  thing^s,  that  the  railroad 
would  make  "point  rows"  on  both  sides  thereof  and  render  the 
farm  more  inconvenient  to  farm  on  account  of  the  shape  it  would 
be  left  in,  and  would  require  more  care  to  make  a  crop.  He 
was  then  asked  if  he  thoug;ht  it  would  cost  16j^  per  cent,  more 
to  make  the  crop  than  if  the  fields  were  square,  and  whether  he 
knew  of  any  farm  that  was  depreciated  in  value  on  account  of 
the  shape  of  the  farm  after  a  railroad  ran  throug;h  it,  and  also 
whether  he  knew  of  any  farm  throug;h   which  a  railroad  ran 
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diag^onally  that  would  sell  for  less  money  per  acre  on  that  ac- 
count. The  court  sustained  objections  to  each  of  these  ques- 
tions. We  think  the  court  erroneously  restricted  the  examination 
by  this  refusal. 

The  appellant  company  offered  evidence  to  show  that  one 
witness  testifying  in  its  behalf  was  financially  able  to  buy  the 
lands  of  both  the  appellees  Kellys,  and  what  he  would  be  willinof 
to  pay  for  the  same  after  the  construction  of  the  railroad,  and 
substantially  the  same  evidence  was  offered  as  to  the  Cora  Kelly 
tract  separately.  The  court  refused  to  admit  the  evidence  on 
the  g-round  it  did  not  constitute  the  basis  of  a  fair  cash  market 
value.  This  ruling  of  the  court  was  correct.  It  is  not  what  some 
particular  person,  even  though  willing;  to  buy  the  land,  will  ^ive 
for  the  same  that  is  the  basis  of  the  damages  to  the  lands  not 
taken,  but  what,  in  the  opinion  of  the  witness,  can  be  obtained 
for  it  in  the  market  generally.  The  persons  who  were  allepfed 
to  be  willing;  to  buy  the  land  at  prices  equal  to  that  fixed  upon 
before  the  building;  of  the  road  were  competent  to  g'ive  in  tes- 
timony their  opinions  as  to  the  value  before  and  after  the  build- 
ing of  the  road,  as  other  witnesses.  What  a  witness  has  offered 
or  is  willing^  to  pay  for  the  land  at  the  time  of  the  hearing;  is  in 
no  wise  binding;  upon  him. 

The  reason  g;iven  for  the  exclusion  of  the  above  evidence 
applies  with  the  same  force  to  the  complaint  of  the  appellant 
company  that  the  court  erred  in  refusing;  to  permit  it  to  ask  a 
real  estate  ag;ent,  called  in  its  behalf,  to  state  to  the  jury  whether 
he  had  customers  who  were  able  and  willing;  to  buy  the  lands 
of  the  appellees  the  Kellys  with  the  railroad  constructed  on 
them  as  proposed,  and,  if  so,  to  state  to  the  jury  how  many 
customers  and  what  each  was  willing^  to  p^y. 

Complaint  is  made  that  the  court  erred  in  g;iving;  instruction 
No.  2  asked  by  the  appellees.     It  is  as  follows:    "You  are  in- 
structed that  in  estimating^  the  damag;es  to  the  land  not  taken,  I 
if  any  have  been  proven,  as  to  defendants  Kellys,  the  jury  has  j 
the  rig;ht,  and  it  is  its  duty,  to  take  into  consideration  all  the  ! 
evidence  offered  and  admitted,  if  any,  on  the  question  of  the 
damag;es  caused  by  the  rig;ht'  of  way  remaining^  unfenced  for  six 
months   after  the   railroad  is  opened   for  use;  the  amount  on 
each  side  the  rig;ht  of  way  that  cannot  be  cultivated,  if  any; 
the  probable   injury  to   the   adjoining;  land  by   the  g^rowth   of 
weeds  on  the  rig;ht  of  way,  if  any ;  the  cutting^  off  or  separation 
of  part  of  the  land  from  water  supply,  if  a/iy ;  the  inconvenience 
of  cultivating;  the  land  in  two  tracts  instead  of  one,  if  any:  the 
inconvenience  and  dang;er  of  teams  beings  frig;htened,  in  cultivat- 
ing: the  land,  by  passing;  steam  eng;ines  and  cars,  if  any;  the  in- 
convenience of  keeping;  grates  closed  at  farm  crossing;s,  if  any;  i 
the  dangler  of  fire  from  the  operation  of  trains  by  steam  power,^  1 
if  any ;  the  shape  of  the  tract  of  land  with  reference  to  ease  and  i 
difficulty  in  cultivation  and  of  eg;ress  and  ing;-ress,  if  any."    It  is 
insisted  that  the  probable  injury  to  adjoining:  land  by  the  g;rowth 
of  weeds  on  the  rig;ht  of  way,  the  inconvenience  and  dang;er  of 
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teams  beings  frightened  by  passing^  engfines  and  cars,  and  the 
danger  of  fire  from  the  operation  of  trains  by  steam  cars  are  not 
proper  elements  of  damage  to  be  considered  in  estimating  the 
damages  to  lands  not  taken,  and  that  therefore  the  giving  of 
this  instruction  was  prejudicial  and  reversible  error.  The  meas- 
ure of  the  damages  to  the  land  of  the  appellees  not  taken  for  the 
use  of  the  railroad,  if  it  is  depreciated  in  value  by  the  construction 
and  operation  of  the  railroad,  is  the  diflFerence  in  the  fair  cash 
market  value  of  the  land  before  and  after  the  construction  of 
the  railroad,  and  this  the  instruction  ignores.  Chicago,  Burling- 
ton &  Northern  Railroad  Co.  v.  Bowman,  122  111.  595,  13  N.  E. 
814;  lUinois  Central  Railroad  Co.  v.  Turner,  .194  111.  575,  62 
N.  E.  798 ;  Chicago  &  Milwaukee  Electric  Railroad  Co.  v,  Maw- 
man,  206  111.  182,  69  N.  E.  66. 

The  instruction  was  calculated  to  mislead  the  jury  to  believe 
tliat  the  elements  of  damages  therein  mentioned  were  to  be 
considered  as  independent  of,  and  additional  to,  the  depreciation 
in  the  value  of  the  lands  after  the  construction  of  the  railroad. 
In  the  case  at  bar  it  is  insisted  by  all  of  the  parties  that 
the  evidence  on  the  question  of  the  amount  of  damages  to  the 
lands  of  the  appellees  the  Kelly s  not  taken  is  very  conflicting, 
varying  in  amount  from  $10  to  $90  per  acre.  In  this  state  of 
the  record  it  is  necessary  that  the  jury  should  have  been  accu- 
rately instructed  as  to  the  measure  of  damages.  As  we  have 
seen,  this  has  not  been  done,  and  we  cannot  say  that  the  eflfect 
of  the  erroneous  instruction  to  the  jury  did  not  prejudice  the 
cause  of  the  appellant. 

For  the  reasons  indicated,  the  judgments  must  be,  and  they 
are,  each  reversed,  and  the  cause  will  be  remanded  generally  as 
to  all  the  parties. 

Reversed  and  remanded. 


Detroit  United  Ry.  v.  Smith  et  aL 

(Supreme   Court   of   Michigan,    May   24,   1906.) 
[107  N.  W.  Rep.  922.] 

Specific  Performance — Laches.— Where  the  vendee  in  a  contract 
for  the  conveyance  of  land  was  in  actual  occupancy  of  the  land  to 
the  knowledge  of  all  the  parties  concerned,  and  a  demand  for  a  deed 
would  have  been  unavailing  because  of  the  refusal  of  the  vendor's 
successors  in  title  to  convey,  the  failure  to  make  such  demand  for 
several  years  after  the  execution  of  the  contract  was  not  laches  pre- 
venting: the  vendee  from  afterward  enforcing  specific  performance. 

Contracts — Mutuality.* — A  contract  by  which  the  owner  of  land 
agreed  to  convev  a  portion  of  it  for  a  railroad  right  of  way  in  con- 

*For  the  authorities  in  this  series  on  the  subject  of  the  validity  of 
contracts  for  the  acquisition  of  a  railroad  right  of  ^ay,  see  Bell  v. 
Southern  Pac.  R.  Co.  (Cal.),  14  R.  R.  R.  687,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  687  (sufficiency  of  consideration);  Cadiz  R.  Co.  v.  Roach 
(Ky.),  7  R.  R.  R.  502,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  502  (location  of 
depot  as  consideration  for  grant  of  right  of  way);  note  appended  to 
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sideration  of  the  payment  of  a  certain  sura  per  acre  on  compliance 
with  certain  conditions  as  to  crossings,  fencing,  etc.,  was  not  void 
for  want  of  mutuality. 

Witnesses — ^Transactions  with  Decedents. — Under  Comp.  Laws,  S 
10,212,  as  amended  by  Pub.  Acts  1903,  p.  36,  No.  30,  providing  that  in 
suits  by  or  against  representatives  of  the -decedent  the  other  party 
shall  not  be  competent  to  testify  as  to  transactions  equally  within 
the  knowledge  of  deceased,  persons  who,  as  agents,  negotiated  a 
contract  for  a  sale  of  land  are  not  competent  witnesses  as  to  the 
negotiations  in  a  suit  for  specific  performance  against  the  heirs  of  the 
vendor. 

Equity — Trial — Effect  of  Verdict. — In  a  suit  for  the  specific  per- 
formance of  a  contract  to  convey  land  the  verdict  of  a  jury  is  merely 
advisory. 

Specific  Performance — Execution  of  Contract — Mental  Competency 
— Evidence. — On  appeal  in  a  suit  for  specific  performance  of  a  con- 
tract to  convey  land,  evidence  held  to  show  that  the  vendor  was 
mentally  competent  at  the  time  the  contract  was  executed. 

Appeal  from  Circuit  Court,  Oakland  County,  in  Chancery; 
Georgfe  W.  Smith,  Jud^e. 

Action  by  the  Detroit  United  Railway  ag^ainst  Dennis  Smith 
and  others.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Argfued  before  Grant,  Blair,  Montgomery,  Ostrander,  and 
Hooker,  JJ. 

George  O,  Kinsman,  for  appellants. 

Geer,  Williams,  Martin  &  Butler,  for  appellee. 

Montgomery,  J.  This  is  a  bill  filed  for  specific  performance. 
Saron  Beardslee  was  in  his  lifetime  the  owner  of  a  farm  in 
Oakland  county,  through  which  ran  a  highway  known  as  the 
Old  Territorial  Road.  The  complainant's  predecessor,  the  De- 
troit, Rochester,  Romeo  &  Lake  Orion  Railway,  contemplated 
the  construction  of  an  electric  railway  following  the  line  of  the 
highway,  but  desiring  to  build  on  private  right  of  way  sought  a 
right  of  way  from  occupants  extending  three  rods  westerly  from 
the  center  line  of  said  highway.  On  the  13th  of  August,  1899, 
Saron  Beardslee  conveyed  to  complainant's  predecessor  such  a 
right  of  way  across  his  farm.  Later  it  was  thought  desirable  to 
locate  the  track  on  the  easterly  side  of  the  highway  as  it  passed 
through  Beardslee's  farm,  and  also  to  have  a  right  of  way  four 
rods  in  width  from  the  center  of  the  highwav.  Negotiations 
were  opened  which  culminated  on  October  24,  1899,  in  an  agree- 
ment signed  by  Mr.  Beardslee  by  which  he  agreed  to  the  change 
in  location  and  agreed  to  convey  the  four-rod  strip  in  considera- 
tion of  a  payment  of  $35  per  acre  for  the  additional  rod,  and  sub- 
ject to  the  same  conditions  as  to  crossings,  fencing,  etc.,  as  were 
embodied  in  the  deed  of  August  13th.  Jt  was  provided  that 
the  deed  was  to  be  given  when  the  company  had  laid  its  tracks. 

Lyman  v.  Suburban  R.  Co.  (111.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  828; 
foot-notes  appended  to  City  of  Tyler  v.  St.  Louis  S.  W.  Ry.  Co. 
(Tex.),  19  R.  R.  R.  625,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  625  (contracts 
under  which  railroads  agree  to  locate  depots,  etc.,  at  certain  points). 
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Authority  was  ^iven  to  the  company  to  proceed  to  build  its  road. 
Saron  Beardslee  died  November  9,  1899.  The  railway  haviiijc: 
been  completed,  and  complainant  having  succeecjed  to  the  ri^ht-^ 
of  the  Detroit,  Rochester,  Romeo  &  Lake  Orion  Railway,  file 
this  bill  ag^ainst  the  legfatees  under  his  will  and  those  claimins< 
under  them,  to  specifically  perform  the  contract  of  October  24th. 
The  court  below  gfranted  complainant  relief  but  on  condition 
that  certain  grades  and  crossing's  be  perfected,  and  gfave  no  costs 
to  either  party.  The  defendants  Dennis  and  Alice  Smith  and 
Elizabeth  Axford  appeal. 

The  claims  of  appellants  are  best  stated  in  the  langfuag^e  of 
the  brief:  It  is  the  claim  of  the  defendants  that  the  complainant 
has  no  rigfht  to  the  relief  prayed  in  its  bill  of  complaint  for  the 
following:  reasons :  First,  that  at  the  time  of  the  alleg^ed  execution 
of  the  contract  in  question  by  Saron  Beardslee,  he.  Saron  Beards- 
lee, was  not  in  a  condition  mentally  to  understand  and  compre- 
hend the  nature  of  the  contract;  Second,  that  John  Winter  and 
Oliver  H.  Lau  fraudulently  took  advantag^e  of  the  mental  con- 
dition of  Saron  Beardslee,  at  the  time  the  contract  is  alleg^ed 
to  have  been  made,  and  fraudulently  put  or  caused  to  have 
placed  his  name  to  the  contract;  Third,  that  there  was  laches 
on  the  part  of  the  complainant  in  attempting^  to  have  this  allegfed 
contract  enforced  and  in  bring^ing;  this  action ;  Fourth,  that  the 
complainant  never  made  anv  demand  on  the  defendants  for  a  deed, 
and  never  made  any  tender  of  the  purchase  price  before  this 
action  was  commenced;  and  never  returned  or  oflFered  to  return 
the  deed  of  Aug^ust  30th,  but  retained  possession  of  it,  and  still 
retains  possession  of  it;  Fifth,  that  if  the  contract  is  found  to 
be  a  valid  and  bindings  contract  in  consequence  of  its  execution 
by  Saron  Beardslee,  there  has  been  no  such  compliance  with 
the  terms  thereof  on  the  part  of  the  complainant  as  to  entitle 
it  to  a  decree  of  specific  performance ;  Sixth,  that  the  contract 
is  not  mutual  in  its  operations  as  between  the  parties  to  it, 
and  specific  performance  cannot  be  enforced  in  fayor  of  the 
complainant.  There  has  been  no  such  laches  as  to  bar  the  com- 
plainant's remedy.  During^  all  the  time  since  the  construction  of 
the  track  soon  after  the  contract  was  made  complainant  and  its 
predecessor  have  been  in  the  actual  occupancy  of  the  strip  to 
the  knowledgfe  of  all  parties  concerned.  The  demand  for  a  deed 
would  evidently  have  been  without  avail  as  the  appellants  have 
seen  fit  instead  of  disclaiming:  or  demurring:  specially  to  contest 
complainant's  rig^ht  to  a  deed  and  to  follow  the  contest  throug^h 
two  courts. 

The  court  below  found  a  substantial  compliance  except  in 
some  minor  details,  and  imposed  such  equitable  conditions  as 
compensated  for  any  dereliction  of  complainant  in  that  regrard. 
The  contention  that  there  was  no  mutuality  is  answered  by 
Welch  V,  Whelplev,  62  Mich.  IS,  28  N.  W.  744,  4  Am.  St.  Rep. 
810.  See,  also.  Bigrler  z\  Baker,  40  Xeb.  325.  58  N.  W.  1026, 
24  L.  R.  A.  255.  The  first  two  questions  above  stated  are  all 
which  remain  to  be  considered.     The  circuit  judg^e,  on  defend- 
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ants'  motion,  impaneled  a  jury,  which  found  that  Saron  Beards- 
lee  was  mentally  competent  when  the  contract  was  made.  The 
circuit  judge  also  reached  the  same  conclusion,  and  also  nega- 
tived in  his  finding  the  contention  of  defendants  as  to  fraud. 
The  defendants  contend  that  the  circuit  judge  permitted  the 
jury  to  consider  testimony  which  was  incompetent  under  section 
10,212  of  the  Compiled  Laws,  as  amended  by  Act  No.  30,  p.  36 
of  the  Public  Acts  of  1903. 

The  testimony  referred  to  was  that  of  the  agents  of  the  con- 
tracting company  who  negotiated  with  Beardslee  for  the  con- 
tiact.  We  think  their  testimony  was  incompetent  under  the 
statute  cited.  The  verdict  of  the  jury  was  however  at  most 
only  advisory.  The  circuit  judge  was  not  bound  to  order  a 
jury  in  the  first  instance,  nor  to  accept  its  finding  when  made. 
Maier  v,  Wayne  Circuit  judge,  112  Mich.  491,  70  N.  W.  1032; 
Detroit  National  Bank  v,  Blodgett,  115  Mich.  172,  73  N.  W^ 
120,  885.  The  circuit  judge  having  determined  the  case  on  its 
facts,  and  an  appeal  having  been  made  from  his  decision,  it  is 
open  to  this  court  to  decide  the  question  of  fact.  We  are  sat- 
isfied that  the  circuit  judge  reached  the  correct  conclusion. 
We  reach  this  decision  although  the  witnesses  who  express  an 
opinion  as  to  the  mental  competency  of  Beardslee  testify  that 
they  do  not  believe  that  he  was  competent  on  the  24th  of  October, 
We  base  our  conclusion  on  the  facts  and  circumstances  sur- 
rounding the  transaction  and  on  the  subsequent  conduct  of  the 
interested  parties.  Saron  Beardslee's  two  sons-in-law  were  pres- 
ent on  the  day  the  negotiations  were  had,  and  assisted  in  staking 
out  the  proposed  right  of  way  strip.  It  would  appear  from 
their  testimony  that  the  chief  controversy  arose  over  a  differ- 
ence of  $15  per  acre  between  the  asked  and  the  offered  price 
of  the  strip.  Afterwards  Saron  Beardslee  proceeded  to  his 
house,  and  a  meeting  was  had  with  the  agents  of  the  comparty, 
the  contract  was  signed  in  the  presence  of  Saron  Beardslee's 
son,  John  Beardslee,  who  signed  the  contract  as  a  witness.  The 
company  then  went  on,  graded  the  road,  and  laid  its  track  at 
an  expense  of  nearly  $14,000,  with  no  protest  or  claim  other 
than  that  made  by  some  of  the  defendants  that  the  road  was 
not  being  built  according  to  the  contract.  No  one  asserted  that 
there  was  no  contract  because  Saron  Beardslee  was  incompetent. 
The  case  in  this  feature  closely  resembles  Burt  v.  Mason,  97 
Mich.  127,  56  N.  W.  365.  As  was  said  of  similar  conduct  in 
that  case,  "These  acts  are  the  most  persuasive  evidence  of, 
competency." 

The  decree  is  affirmed,  with  costs. 

Grant,  Ostrander,  and  Hooker,  JJ.,  concur. 

Blair,  J.  I  concur  upon  the  ground  that  the  appellants  are 
estopped  to  assert  the  incompetency  of  Saron  Beardslee.  Burt 
V.  Mason.  97  Mich.  127,  56  N.  W.  365;  Norfolk  W.  R.  Co.  v. 
Perdue  (W.  Va.)  21  S.  E.  755. 
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(Supreme    Court   of    Washington,    Oct.    13,    1906.) 

[87    Pac.    Rep.   56.] 

Railroads  —  Location  —  Contracts  —  Subscriptions — Performance — 
Question  for  Jury.— -A  railroad  subscription  contract  provided  that 
the  road  should  befdn  at  or  near  Wallula  Junction  and  extend  east- 
erly by  way  of  Eureka  P'lat  to  Walla  Walla,  The  road,  as  built,  was 
commenced  at  Hunt's  Junction,  which  was  a  mile  from  Wallula 
Junction,  and  when  constructed  the  main  line  covered  a  distance  of 
54  miles  and  a  branch  line  of  about  19  miles.  There  was  also  evi- 
dence that  the  territory  known  as  "Eureka  Flat"  was  several  miles 
in  width,  commencinpr  about  six  miles  south  of  Eureka  Station,  and 
-extendinj?  thence  for  25  miles  in.  a  northeasterly  direction.  Held 
that,  whether  the  road  was  begun  "at  or  near  Wallula  Junction,*' 
as  required  by  the  contract,  was  for  the  jury. 

Same — Construction. — Where  a  railroad  subscription  contract  pro- 
vided that  the  road  should  begin  near  Wallula  Junction,  and  extend 
thence  easterly  by  way  of  Eureka  Flat  to  Walla  Walla,  etc.,  the  con- 
tract did  not  require  that  the  head  of  Eureka  Flat  should  be  located 
on  the  main  line,  but  the  contract  was  complied  with  by  construction 
of  a  standard  gauge  railroad  from  a  point  at  or  near  Wallula  Junc- 
tion to  Walla  Walla  by  way  of  Eureka  Flat  as  a  locality,  with 
either  a  main  or  branch  line  to  the  head  of  the  flat. 

Same — Performance  by  Corporation. — Where  a  contract  required 
plaintiff  to  construct  a  certain  railroad  in  consideration  of  defendants* 
subscription,  and  it  became  necessary  for  plaintiff  to  organize  a 
corporation  to  construct  such  road  in  order  to  condemn  a  right  of 
way,  in  which  corporation  plaintiff  held  a  majority  of  the  stock,  the 
construction  of  the  road  by  the  corporation  constituted  a  sufficient 
compliance  with  the  contract. 

Same — Substantial  Performance. — Where  a  railroad  subscription 
contract  provided  that  defendants  would  pay  $2,000  to  plaintiff  in  aid 
of  the  enterorise  when  the  road  was  completed,  and  required  plain- 
tiff to  build  the  road  and  transport  produce  over  the  same  at  certain 
rates,  plaintiff  was  only  bound  to  prove  a  substantial  as  distinguished 
from  a  strict  performance  of  the  contract  in  order  to  recover  the 
subscription. 

Rudkin,  J.,  dissenting. 

Appeal  from  Superior  Court,  Walla  Walla  County;  Mitchell 
Gilliam,  Judpfe. 

Action  by  G.  W.  Hunt  agfainst  C.  B.  Upton  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

Sharpstein  &  Sharpstein,  for  appellants. 

WiUiams,  Wood  &  Linthicum,  Garrecht  &  Dumphy,  and  IVm, 
T.  Muir,  for  respondent. 

Crow,  J.  This  action  was  commenced  in  September,  1893,  to 
recover  the  sum  of  $2,000  and  interest  upon  the  foUowin.e  con- 
tract: "Walla  Walla,  W.  T..  April  1,  1888.  Wherea?,  G.  W. 
Hunt  is  contemplatiner  the  construction  of  railroads  for  the  pur- 
pose of  furnishing:  additional  and  cheaper  transportation  for  that 
portion  of  Washin^on  territory  lyin^  south  of  Snake  river,  and 
parts  of  Umatilla  county,  Oregon,  and  is  soliciting  assistance 
therein;  and  whereas,  the  undersig^ned  is  desirous  of  obtaining 
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such  transportation;  therefore,  in  consideration  that  said  G.  W- 
Hunt  or  his  assigns,  shall  within  nine  months  from   the  date 
hereof,  build  and  put  in  operation  in  the  usual  manner  a  standard 
g^augfe  railroad,  beg^inning  at  or  near  Wallula  Junction,   Wash- 
in^on  Territory,  and  extending  thence  eastwardly,  via.  Eureka 
Flat  to  Walla  Walla,  Washington  Territory,  the  said   road  to 
extend  to  the  head  of  Eureka  Flat  and  to  be  completed  there  by 
December  1,  1888,  and  to  the  city  of  Walla  Walla.  W.   T.,  by 
January  1st,  1889,  and  shall  transport  or  cause  to  be  transported 
to  some  convenient  harbor  of  shipment,  at  tide  water  on   Puget 
Sound,  all  produce  of  the  country  that  I  shall  desire  to   ship 
after  the   construction  of  said  road,   at  a   rate   not   to  exceed 
the  rate  on  such  produce  charged  from  Walla  Walla  to  Portland, 
on  other  railroads.     And  to  aid  in  the  execution  of  said  enter- 
prise, I  promise  to  pay  G.  W.  Hunt  or  his  assigns,  the  sum  of 
two  thousand  dollars,  one  half  of  the  same  to  be  due  and  pay- 
able,  when   said   railroad   is  constructed  and   put  in  operation 
between  said  Wallula  and  said  Walla  Walla,  via.  Eureka  Flat., 
and  the  remaining  half  in  one  year  from  that  date,  said  sum  to 
be  payable  in  cash  or  good  and  merchantable  wheat,  at  the  rate 
of  not  less  than  fifty  cents  per  bushel,  delivered  at  any  depot  or 
shipping-station   on   said   railroad.     The   last   payment   to  bear 
interest  from  date  of  completion  of  the  railroad  aforesaid,  until 
paid  at  the  rate  of  six  per  cent,  per  annum.    This  agreement  to 
be  deposited  with  the  executive  committee  of  the  Walla  Walla 
Board  of  Trade,  to  be  delivered  by  them  only  on  compliance  bv 
said  G.  W.  Hunt  with  the  terms  hereof  on  his  part.     Should 
said  G.  W.  Hunt  or  his  assigns  fail  to  complete  said  railroad 
within  the  time  designated,  this  agreement  to  be  null  and  void. 
[Signed]     C.  B.  and  Wm.  H.  Upton.     Attest:    J.  C.  Painter." 
The  plaintiff  G.  W.  Hunt  alleged  that  all  of  the  conditions  of 
said  contract  had  been  performed  upon^  his  part.     The  defend- 
ants admitted  the  execution  of  said  contract,  but,  in  substance, 
denied  the  other  allegations  of  the  complaint.     Several  affirma- 
tive defenses  were  pleaded,  but  as  no  evidence  was  admitted  in 
support   thereof,   their  consideration   was   withdrawn   from  the 
jury.     From  a  judgment  in  favor  of  the  plaintiff,  this  appeal 
has  been  taken. 

It  appears  from  undisputed  evidence  that  said  road  was  com- 
menced at  a  point  known  as  Hunt's  Junction,  about  one  mile 
from  Wallula  Junction,  that  it  was  built  thence  in  a  northeasterly 
direction  to  Eureka  Station,  located  within  that  certain  territory 
known  as  "Eureka  Flat,"  and  that  it  was  thence  extended  in  a 
southeasterly  direction  to  Walla  Walla.  It  further  appears  that 
a  branch  line  was  built  from  Eureka  Junction  in  a  northeasterly 
direction  to  Pleasant  View,  which  the  respondent  contends  is 
located  at  the  head  of  Eureka  Flat.  There  is  no  serious  con- 
tention but  that  the  road,  as  built,  was  completed  to  Pleasant 
View,  and  also  to  Walla  Walla  within  the  stipulated  time.  Nor 
is  there  any  serious  contention  but  that  it  maintained  freight 
rates,  and  rendered   service  to  the  public,  as  required  by  the 
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contract,  at  all  times  prior  to  the  commencement  of  this  action. 
The  road,  as  constructed,  was  not  built  by  G.  W.   Hunt  per- 
sonally.    He  organized  a  corporation  known  as  the  "Oregon  & 
Washington  Territory  Railroad  Company,"  in  which  he  owned 
substantially  all  of  the  capital  stock ;  a  few  shares  being  held  by 
others   to  perfect  the  organization,  and  said  corporation  built 
the  road.     He  contends  that  he  was  obliged  to  act  through  the 
agency  of  said  corporation,  as  he  had  to  obtain  a  right  of  way; 
and  that,  being  unable  to  secure  the  same  by  purchase,  he  had 
to  acquire  it  through  said  corporation  under  the  right  of  emi- 
nent   domain.      He    also    contends    that,    in    building    the    road 
through   the   agency   of   the   Oregon   &   Washington   Territory 
Railroad  Company,  he,  in   fact,  built  it  himself;  he  being  the 
promoting  cause  in  securing  its  construction.     The  trial  court 
instructed  the  jury  that  it  was  for  them  to  determine  from  the 
evidence,  as  an  issue  of  fact,  whether  Hunt's  Junction  was  *'at 
or  near  Wallula  Junction."     The   appellants   at  the   trial   con- 
tended, and  now  contend  that,  as  Hunt's  Junction  was  one  mile 
from  Wallula  Junction,  it  was  not  at  or  near  said  point,  and 
that  the  respondent  did  not  perform  the  conditions  of  the  con- 
tract which  required  him  to  begin  said  road  at  or  near  Wallula. 
Junction ;  that  by  reason  thereof  the  appellants'  motion  for  a 
nonsuit  interposed  at  the  proper  time,  should  have  been  granted ; 
and  that  the  court  erred  in  said  instruction.     We  have  carefully 
examined  the  evidence,  and,  after  considering  the  same  in  the 
light  of  all  of  the  surrounding  circumstances,  and  with  due  regard 
to  the  general  location,   direction,  and  length   of   the   road  as 
built,  think  the  court  committed  no  error  in  submitting  said  issue 
to  the  jur}\     The  main  line   of  the   road   from   Hunt's  Junc- 
tion to  Eureka  Station  covered  a  distance  of  about  23  miles,  and. 
from  Eureka  Station  to  Walla  Walla  a   distance  of  about  31 
miles.    The  distance  upon  the  branch  line  from  Eureka  Station 
to   Pleasant  View   was  about   19  miles.     The   evidence   shows; 
that  the  territory  known  as  **Eureka  Flat,"  being  several  miles 
in    width,   commenced   about    six    miles    southw»est    of   Eureka 
Station,  which  was  located  thereon,  and  extended  thence  about 
25   miles   in   a  northeasterly  direction   to,   or  possibly   a   short 
distance  beyond.  Pleasant  View.     The  evidence  as  to  whether 
Pleasant  View,  the  northeasterly  terminus  of  the  branch  road, 
was  at  the  head  of  Eureka  Flat,  was  conflicting,  and,  this  issue 
being  properly  submitted  to  the  jury,  was  decided  in  favor  of 
the  respondent.     On  the  trial  the  appellants  contended  that  tlie 
contract  contemplated  the  building  of  one  continuous  main  line 
of  road  from  some  point  at  or  near  Wallula  Junction,  through 
Eureka   Flat,  to  the  head   of  said  Flat,  and  thence  to  Walla 
Walla.     In  other  words,  that  the  head  of  Eureka  Flat  was  to  be 
located  on  the  main  line,  and  that  no  branch  line  was  contem- 
plated.    This  would  require  the  building  of  a  continuous  road, 
running  first  in  a  northeasterly  direction  to  Walla  Walla,  the 
only  termini  being  at  Wallula  Junction  and  Walla  Walla.    The; 
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evidence,  which  includes  a  map  of  said  territory,  indicates  that 
such  a  line  would  in  its  g^eneral  route  approximate  two  sides  of 
a  triangfle  enclosing  an  acute  ang^le  at  or  near  Pleasant  View. 
The  court,  in  instructing  the  jury,  chargfed:  "It  is  the  duty 
of  the  court  to  interpret  and  construe  this  contract,  and  you  must 
be  bound  by  the  construction  of  it  gfiven  by  the  court,  and  I 
instruct  you  that  it  is  not  a  contract  to  construct  and  operate 
a  main  line  of  railroad  from  a  point  at  or  near  Wallula  Junc- 
tion, Wash.,  to  Walla  Walla,  Wash.,  by  way  of  the  head  of 
Eureka  Flat,  but  it  is  a  contract  to  construct  a.  standard  ^auge 
railroad  from  a  point  at  or  near  Wallula  Junction,  Wash.,  to 
Walla  Walla,  Wash.,  by  way  of  Eureka  Flat  as  a  locality,  and  to 
extend  either  by  a  main  or  a  branch  line,  a  standard  gauge  rail- 
road to  the  head  of  Eureka  Flat."  The  appellants  have  assigned 
error  upon  this  instruction.  We  think  the  court's  interpretation 
of  the  contract  was  right. 

The  principal  contention  upon  which  the  appellants  rely  for  a 
reversal  is  that  the  respondent  is  not  entitled  to  recover,  as 
the  road  was  not  built  by  him  or  his  assigns,  but  was  built  by 
the  Oregon  &  Washington  Territory  Railroad  Company.  The 
court  instructed  the  jury  that,  if  the  respondent  procured  the 
road  to  be  constructed  by  said  company,  he  had  thereby  complied 
with  his  contract  in  that  regard.  We  think  this  construction 
of  the  contract  was  proper.  The  object  of  the  appellants  in 
making  their  subscription  was  to  obtain  a  road  which  would 
secure  them  reasonable  freight  charges  and  service  in  shipping 
their  produce.  There  can  be  no  question  but  that  the  respondent 
was  the  procuring  and  promoting  cause  in  the  construction  of 
the  road.  He  could  not  secure  the  necessary  right  of  way, 
and  was  therefore  compelled  to  organize  a  corporation  to  ex- 
ercise the  right  of  eminent  domain.  He  not  only  owned  sub- 
stantially all  of  the  capital  stock  of  the  said  corporation,  but  he 
caused  it  to  be  organized,  for  the  express  purpose  of  obtaining 
the  necessary  right  of  way  and  constructing  the  road  in  com- 
pliance with  the  terms  of  the  contract  of  subscription.  We  see 
no  reason  why  he  could  not  do  this.  Nor  do  we  understand 
why  the  appellants  should  not  be  liable  to  him  upon  such  per- 
formance. The  court  further  instructed  the  jury  as  follows: 
"Before  you  can  find  for  the  plaintiff  you  must  find  from  the 
evidence  that  there  was  a  substantial  compliance  with  the  con- 
ditions of  the  written  instrument;  and,  in  arriving  at  your 
conclusions  as  to  whether  he  has  substantially  met  the  condi- 
tions put  upon  him  by  this  contract,  you  have  a  right  to  consider 
all  the  surrounding  circumstances,  the  character  of  the  country, 
and  the  character  and  number  of  the  population.  In  other 
words,  you  must  try  to  put  yourselves  in  the  position  of  the 
parties  at  the  time  the  contract  was  made,  and  decide  what  was 
their  intention."  The  appellants  now  contend  that  prejudicial 
error  was  committed  in  giving  this  instruction.  They  insist 
that  a  strict  performance  of  the  contract  was  necessary  in  every 
respect,  and  that  a   substantial  compliance   therewith   was  not 
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sufficient.  They  claim  ( 1 )  that  the  road  should  be^in  at  Wallula 
Junction  and  not  one  mile  therefrom;  and  (2)  that  it  should  have 
been  built  by  the  respondent,  personally,  or  by  his  assi^ees, 
and  not  by  any  corporation  not  his  assignee.  In  support  of  this 
contention,  for  a  strict  and  technical  performance  of  the  con- 
tract, they  cite,  with  others,  the  following^  cases:  Town  of 
Birch  Cooley  v.  First  Natl.  Bank  (Minn.)  90  N.  W.  789;  M.  K. 
&  C.  Ry.  Co.  V.  Thompson,  24  Kan.  170;  Virginia  T.  R.  R.  Co. 
V.  Lyon  County,  6  Nev.  68;  Winona  v.  Minnesota  Railway  Con- 
struction Company,  27  Minn.  41$,  6  N.  W.  795,  8  N.  W.  148. 
These  cases,  upon  a  casual  examination,  might  appear  to  sustain 
the  position  assumed  by  appellants,  but  in  all  of  them  the  rights 
and  powers  of  municipal  corporations  in  voting  subsides  in  aid 
of  railway  construction  seem  to  be  especially  involved.  The 
principal  case  upon  which  the  appellants  seem  to  rely  is  that 
of  Town  of  Birch  Cooley  v.  First  National  Bank,  supra,  in 
which  it  appears  that  a  municipal  corporation  had  voted  bonds 
in  aid  of  the  construction  of  a  railway,  thereby  imposing  an 
indebtedness  upon  all  of  its  taxable  property.  The  court  held  a 
strict  compliance  with  all  of  the  terms  of  the  subscription  con- 
tract to  be  a  necessary  condition  precedent  to  the  issue  of  said 
bonds,  and  in  the  course  of  its  opinion,  after  stating  the  rule 
of  substantial  compliance,  as  applied  to  building  and  similar 
contracts,  said:  "This  rule  of  substantial  compliance,  however, 
does  not  apply  to  contracts  for  the  issuing  of  municipal  bonds 
to  aid  in  the  construction  of  a  railway;  for  they  are  not  within 
the  reason  of  the  rule.  In  such  cases,  whether  the  bonds  are 
delivered  or  not,  neither  the  railroad  nor  any  part  thereof  ever 
becomes  the  property  of  the  municipality;  but  the  ownership 
thereof  remains  unimpaired  in  the  railroad  company.  It  parts 
with  nothing.  Railway  Co.  v.  Thompson,  24  Kan.  182.  The 
issuing  and  delivery  of  the  bonds  in  such  a  case  as  this  one  are, 
and  can  only  be,  authorized  by  the  vote  of  a  majority  of  the 
electors  of  the  municipality,  and  no  officers  thereof  can  modify 
or  waive  the  conditions  upon  which  the  electors  vote  to  authorize 
the  delivery  of  the  bonds.  *  *  *  Again,  where  a  majority  of 
the  voters  of  a  town,  whether  they  own  any  property  therein  or 
not,  are  authorized  to,  and  do  conditionally,  incumber  all  of  the 
property  within  the  limits  of  the  town  to  provide  a  bonus  to  a 
railroad  company,  strict  performance  of  all  of  the  conditions 
should  be  exacted  of  it."  Later  on  in  its  opinion  the  court 
quotes  with  approval  the  following  language  from  State  v.  City 
of  Minneapolis,  32  Minn.  501,  21  N.  W.  722:  "It  hardly  needs 
the  citation  of  authorities  to  sustain  the  proposition  that,  when 
a  municipal  corporation  votes  its  bonds  to  aid  the  building  of  a 
railroad  on  certain  terms  and  conditions,  it  is  entitled  to  a 
strict  and  full  compliance  with  all  these  terms  and  conditions 
on  the  part  of  the  railroad  company  before  the  latter  is  entitled 
to  the  bonds." 

From  this  language  it  is  apparent  that  a  strict  rule  was  invoked 
on  behalf  of  a  municipal  corporation,  which  had  endeavored  to 
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impose  a  burden  of  indebtedness  upon  all  of  its  taxable  property. 
No  financial  obligation  of  any  municipal  corporation  is  in  ques- 
tion in  this  action.  Although  the  contract  here  involved  pro- 
vides for  a  subsidy  in  aid  of  railroad  construction,  nevertheless 
it  is  between  private  individuals,  and  affects  their  rights  only. 
It  neither  involves  the  power  of  taxation  nor  the  rig^ht  of  a 
municipality  to  issue  its  bonds  in  aid  of  railway  construction. 
In  Virgfinia,  etc.,  R.  R.  Co.  v.  Lyon  Co.,  supra,  cited  by  appel- 
lants, the  court  recog^nized  the  rule  that  a  substantial  compliance 
with  the  terms  of  a  subsidy  ^contract  was  sufficient.  But,  as 
there  was  an  absolute  failure  on  the  part  of  the  railroad  company 
to  carry  out  the  provisions  of  its  contract  in  a  material  respect, 
it  was  held  not  entitled  to  recover.  We  have  carefully  examined 
the  entire  record,  including  the  instructions  given,  and  those 
refused,  and  from  such  examination  are  unable  to  conclude 
that  any  prejudicial  error  has  been  committed.  The  appellants 
have  had  a  fair  trial.  The  verdict  is  sustained  by  the  evidence. 
No  prejudicial  error  was  committed  in  admitting  or  rejecting 
evidence,  nor  in  denying  appellants*  motion  for  a  nonsuit,  nor  in 
overruling  their  motion  for  a  new  trial. 
The  judgment  is  affirmed. 

Mount,  C.  J.,  and  H.\dley  and  Root,  JJ.,  concur. 


Wilson  v.  Lake  Shore  &  M.  S.  Ry.  Co. 

(Supreme   Court   of   Michij^an,   Sept.   20,    1906.) 
[108  N.  W.  Rep.  1021.] 

Master  and  Servant — Injury  to  Servant — Assumption  of  Risk.* — A 

brakeman,  while  directing  the  movement  of  a  train  in  makinjif  a 
coupling?,  was  crushed  between  a  car  and  a  cattle  chute  near  the 
track.  He  was  familiar  with  the  location  of  the  chute,  and  by  the 
exercise  of  ordinary  care  would  have  known  that  there  was  not 
sufficient  space  between  the  chute  and  an  ordinary  freight  car. 
There  was  no  obstruction  to  his  view.  He  was  on  the  jfround,  where 
he  had  control  of  his  own  movements.  Held,  that  he  assumed  the 
risk  as  a  matter  of  law,  thoujj^h  he  might  not  have  known  the  pre- 
cise distance  between  an  ordinary  freight  car  and  the  chute. 

Same — Contributory  Negligence — Evidence.f — A  brakeman,  while 
directing  the  movement  of  a  train  making  a  coupling,  was  crushed 
between  a  car  and  a  cattle  chute  located  on  one  side  of  the  track.  A 
witness  testified  that  he  knew  of  no  necessity  for  the  brakeman  to  go 
on  that  side  of  the  track.  The  brakeman  was  familiar  with  the  loca- 
tion of  the  chute,  and  by  the  exercise  of  ordinary  care  would  have 
known  that  there  was  not  sufficient  space  between  the  chute  and  an 
ordinary  car.    The  coupling  attempted  to  be  made  was  made.    There 

♦For  the  authorities  in  this  series  on  the  question  whether  railroad 
employees  assume  the  risks  from  structures  over  or  near  tracks,  see 
foot-notes  appended  to  Johnson  v.  Boston  &  M.  R.  R.  (Vt.),  19  R. 
R.  R.  680,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  680. 

tSee  foot-notes  appended  to  Carlson  v.  Chicago  &  N.  W.  Ry.  Co. 
(Minn.),  19  R.  R.  R.  208,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  208. 
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vras  no  necessity  for  his  Roing:  between  the  cars  to  couple  them. 
Held,  that  the  presumption  that  he  was  in  the  exercise  of  due  care 
w^as  overcome. 

Error  to  Circuit  Court,  Calhoun  County;  Joel  C.  Hopkins, 
Judg:e. 

Action  by  Belle  H.  Wilson,  administratrix  of  William  Earl 
Bryant,  deceased,  agfainst  the  Lake  Shore  &  Michigan  Southern 
Railway  Company.  There  was  a  judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

Argued  before  McAlvay,  Blair,  Montgomlery,  Ostrander, 
and  Hooker,  JJ. 

Dallas  Boudeman,  for  appellant. 
Hatch  &  Anderson,  for  appellee. 

Blair,  J.  Plaintiff  brings  this  action  to  recover  damages  for 
the  death  of  William  Earl  Bryant,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  on  October  20,  1904.  The 
negligence  charged  against  defendant  in  the  declaration  is: 
**That  it  built,  maintained,  and  permitted  to  remain  a  cattle 
chute  so  near  to  one  of  its  tracks  in  Addison,  Mich,  [the  same 
not  being  a  depot  or  freighthouse  in  its  yards  at  said  place], 
that  while  plaintiff's  intestate  was  in  the  performance  of  his 
duties,  as  aforesaid,  and  without  any  fault  or  negligence  on  his 
part,  while  working  on  the  ground  on  the  side  of  said  car  nearest 
to  said  cattle  chute,  that  he  would  be  crushed  between  said 
cattle  chute  and  said  car,  as  there  was  not  sufficient  space  be- 
tween the  car  so  aforesaid  on  the  track  of  defendant  company 
and  said  cattle  chute  to  allow  the  body  of  plaintiff's  intestate, 
while  on  the  ground  between  said  cattle  chute  and  said  car  in 
the  performance  of  his  duties,  to  pass  between  said  car  and 
said  cattle  chute  without  crushing  and  killing  him.*'  At  the 
time  of  his  death,  Bryant  was  a  brakeman  in  the  employ  of 
defendant,  of  several  years'  experience.  Bryant  had  worked  on 
this  particular  branch  of  defendant's  road  for  about  a  year, 
though  only  a  part  of  the  time  on  the  east  end  passing  through 
the  village  of  Addison.  Near  the  side  track  at  Addison  where 
Bryant  was  killed,  and  on  the  south  side  thereof,  stood  a  cattle 
chute  which  was  so  constructed  that  there  was  onlv  six  inches 
of  space  between  its  cross-piece,  an  oak  strip  four  by  six  inches, 
fastened  on  the  front  of  the  chute  about  the  height  of  a  man's 
breast,  and  the  side  of  the  gondola  car  by  which  it  is  claimed 
Bryant  was  crushed.  The  space  between  the  oak  strip  and  the 
side  of  an  ordinary  box  car  was  about  nine  inches.  There  was 
evidence  admitted  under  objection  and  exception  that  it  was 
not  consistent  with  good  railroading  to  build  the  chute  so  close 
to  the  side  track,  and  that  it  was  the  only  chute  along  the  line 
which  was  so  close. 

On  the  day  in  question,  Bryant  was  in  charge  of  the  switching 
operations  at  Addison.  Schneider,  the  rear  brakeman,  called  by 
plaintiff,  testified:   "I  know  of  Mr.  Bryant  working  around  that 
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chute  from  time  to  time.  Our  train  would  stop  there.  Addison 
was  a  station  which  did  considerable  switching^.  This  chute 
was  near  the  side  track,  not  the  main  track.  *  *  *  Q.  How 
frequently  would  it  occur  that  you  would  switch  cars  there  when 
you  and  Bryant  were  together?  A.  About  every  day.  *  *  * 
This  cattle  chute  that  I  am  speaking  about  was  easily  seen  to 
anybody  that  looked  toward  it.  There  was  no  obstruction  to  the 
side  of  it,  except  that  cars  would  stand  in  there.  When  a  person 
came  on  the  side  of  the  car  that  the  chute  was  on  he  could  see 
that  very  easily,  and  I  should  think  he  could  see  as  the  cars 
came  up  by  it  how  much  space  there  was  between  the  cattle 
chute  and  the  cars.  I  never  had  any  difficulty  in  noticing  that 
place,  if  I  looked  at  it.  Q.  What  do  you  say  as  to  whether 
Mr.  Bryant  or  anyone  else  who  was  on  the  side  of  those  cars, 
if  they  wanted  to  see  how  much  space  there  was  between  the 
car  and  that  chute  would  have  any  difficulty  in  seeing  it,  in  your 
judgment?  A.  I  don't  think  they  would,  in  my  judgment. 
*  *  *  Q.  That  was  very  easily  to  be  seen  that  it  would  not 
clear  a  man  on  the  side  of  a  car,  wasn't  it,  when  you  were 
looking  at  it?  A.  Yes,  sir.  Q.  Anybody  could  see  it,  couldn't 
they?    A.  If  they  were  looking  at  it." 

Louis  Rose,  a  section  foreman  in  defendant's  employ,  called 
by  plaintiff,  testified :  *'Had  seen  Mr.  Bryant  on  that  part  of  the 
road  several  times.  Q.  Had  you  seen  him  at  this  particular 
cattle  chute?  A.  I  had  seen  him  doing  work  on  that  same 
track.  Had  seen  him  backing  in  cars,  setting  out  cars  and  doing 
switching.  It  is  a  place  that  cars  have  to  be  changed  every 
day  there.  That  was  our  usual  switching  place  and  I  have  seen 
him  at  this  work  several  times  before  that.  I  noticed  usually 
that  he  was  the  one  that  had  charge  of  the  switching  when 
the  train  came  in.  That  he  was  one  of  the  brakemen  that  had 
the  head  management  of  it,  that  went  down  one  day  and  back 
the  next.  *  *  *  Q^  Was  there  any  difficulty  of  a  person  on 
that  side  of  the  train  of  cars  seeing  the  space  between  the  car 
and  the  cattle  chute  if  he  had  looked  in  that  direction?  A.  No, 
sir.     Q.  That  was  easily  seen,  was  it?     A.  Yes,  sir." 

Jesse  C.  Lyon,  a  witness  called  by  plaintiff,  testified  that  he 
was  a  member  of  the  coroner's  jury  at  the  inquest  on  the  body  of 
Bryant:  "His  bruises  were  through  the  ch^st  and  on  the  side. 
One  arm  was  broken  two  or  three  times.  Noticed  no  marks  on 
any  other  part  of  the  body.  On  that  day,  in  company  with  the 
coroner  and  the  jury,  I  went  to  the  railroad  station.  Looked 
over  the  place  where  the  accident  happened,  the  car,  and  so  on. 
Saw  the  gondola  car.  It  was  standing  perhaps  a  car  length 
west  of  the  chute.  I  saw  the  gondola  car  at  one  time  in  front 
of  the  cattle  chute.  The  jury  ran  the  car  right  up  and  made 
measurements  right  there.  *  *  *  We  pushed  the  gondola 
car  down  there.  When  pushed,  it  came  quite  close  to  the  chute. 
Q.  Any  trouble  seeing  that?  \.  No,  sir,  when  we  shoved  the 
car  down  opposite  the  chute  I  was  on  the  left  of  the  car.  As 
we  shoved  it  down,  I  could  see  it  was  quite  close  to  the  chute. 
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Q.  How  far  do  you  judg^e  before  you  measured  it  that  it  was 
coming  to  the  chute?  A.  Six  or  eigfht  inches.  Q.  Could  you 
easily  see  it  would  come  within  six  or  eight  inches?  A.  Yes, 
sir.  Q.  You  could  easily  see  that  a  car  length  away?  A.  Yes, 
sir.  *  *  *  I  was  looking  at  this  car  when  we  pushed  it  back 
opposite  the  chute.  *  *  *  Q.  There  would  not  have  been 
any  trouble  for  any  one  who  was  paying  any  attention  to  the 
looking  in  that  direction  to  see  that  it  was  coming  close  there? 
A.  No,  sir." 

Immediately  before  the  accident,  the  train  crew  had  placed  an 
Empire  Line  car  near  the  cattle  chute.    Schneider  testified :  **One 
end  I  should  judge  was  right  there  next  to  the  chute.    The  east 
end  of  the  car  extended  beyond  the  chute.    Q.  So  that  when  you 
came  to  back  with  your  coal  car  which  you  were  going  to  hook 
onto  the  Empire  Line  car,  you  would  say,  would  you,  that  that 
Empire  Line  car,  some  part  of  it,  stood  opposite  this  chute? 
A.  Yes,  sir.    Q.  Which  end  did  you  back  your  coal  car  against ; 
that  is,  in  which  direction  were  you  going  when  you  backed 
your  coal  car?    A.  We  were  going  west.    It  was  between  these 
two  cars  that  I  have  spoken  about.    That  is,  between  the  Empire 
car   which   stood   opposite   cattle   chute   and   this   gondola   car, 
which  was  the  last  car  of  the  part  of  the  train  that  we  was 
backing  down  to  the  Empire  car  that  I  saw  Mr.  Bryant  pass 
when  I  saw  him  last.     At  that  time  the  Empire  Line  car  was 
standing,  still,  and  the  engine  with  the  other  cars  that  I  have 
mentioned,  of  which  the  gondola  was  the  last,  was  passing  toward 
the  Empire  car.     When  Mr.  Bryant  passed  between  the  two  I 
should  think  there  was  about  two  car  lengths  of  space  between 
them.    That  would  be  about  60  feet.    At  that  time  the  locomotive 
with  these  cars  attached  were  moving  about  as  fast  as  a  man 
could  walk.     When   Mr.   Bryant  went  through  between   these 
cars  I  should  judge  that  he  went  nearer  to  the  Empire  Line  car 
than  he  did  to  the  gondola  or  the  K.  &  M.  car.     I  couldn't  tell 
exactly  how  far  he  was  away  from  car.     *     *     *     On  the  Em- 
pire car  I  think  there  was  a  Jenney  coupler,  but  I  don't  remember 
what  kind  there  was  on  the  other.     They  were  automatic  cou- 
plers, and  we  didn't  have  to  look  after  coupling  them  at  all.    I 
don't  know  the  reason  why  Mr.  Bryant  would  have  to  go  across 
to  look  after  the  coupling.    Don't  remember  what  the  coupling 
was  that  we  were  going  to  pull  out.    As  the  cars  were  pushed 
back  by  the  locomotive,  against  this  Empire  car,  it  didn't  shove 
the  Empire   car  any   more   than   ordinary,   and  the   automatic 
coupler  worked,  and  it  pushed  the  train  far  enough  west  for  me 
to  couple  on  to  the  car  that  I  was  to  couple  to  the  west  of  there, 
and,  I  coupled  it.     I  then  signaled  to  pull  out  off  of  the  side 
track,  and  got  up  on  top  to  let  off  the  brake.     I  think  I  got  on 
to  the  car  that  I  coupled  onto  if  I  remember  right.    I  didn't  see 
Mr.  Bryant  on  the  car  after  I  saw  him  pass  there.     So  far  as 
I  know  he  w.as  on  the  ground.    After  I  had  gotten  upon  the  car, 
I  think  we  went  tWo  or  three  car  lengths  before  I  saw  anything 
of  Mr.  Bryant.    The  car  was  then  going  not  very  fast,  but  the 
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ordinary  g^ait  that  we  would  pull  out  of  a  side  track.  The  first 
I  noticed  of  Mr.  Bryant  as  I  bent  down  to  let  off  the  brake,  1 
happened  to  notice  him  lyingf  there,  and  I  swung  the  engfine 
rigfht  up.  When  we  stopped,  my  car  had  got  about  opposite  the 
cattle  chute.  I  found  Mr.  Bryant  near  the  west  post.  Can't 
say  exactly  whether  he  was  lying  up  against  the  west  side  or  the 
center  of  it.  Q.  Were  his  feet  straight  out  toward  the  track 
or  were  they  out  directly  west  from  the  post?  A.  Well,  they 
were  pretty  near  straight,  I  should  judge.  Q.  Then  at  that 
time  he  was  on  the  other  side  of  the  cattle  chute  from  where  he 
was  when  you  saw  him  go  across  this  track?  A.  Yes,  sir;  the 
cattle  chute  is  about  eight  feet  wide.  I  didn't  hear  any  outcry." 
*  At  the  close  of  plaintiff's  proofs,  defendant  moved  the  court 
to  direct  a  verdict  in  its  favor,  which  was  denied,  whereupon 
defendant,  called  its  train  dispatcher  to  prove  the  signature  of 
Bryant  to  his  application  for  employment  and  a  photographer  to 
prove  certain  photographs  made  by  him  of  the  cattle  chute  and 
its  surroundings,  and,  thereupon,  the  proofs  were  closed.  De- 
fendant's counsel  presented  numerous  requests  to  charge,  several 
of  which  required  a  verdict  to  be  directed  in  its  favor,  on  the 
grounds  that  plaintiff  had  assumed  the  risk  of  what  occurred, 
and  that  he  was  guilty  of  contributory  negligence.  The  court 
declined  to  direct  a  verdict  and  submitted  the  case  to  the  jury, 
resulting  in  a  verdict  for  plaintiff.  Defendant  has  brought  the 
case  to  this  court  for  review. 

The  facts  in  this  case  are  practically  undisputed  so  far  as  the 
cause  of  action  is  concerned.  Plaintiff's  intestate  was  familiar 
with  the  location  of  the  cattle  chute,  and  if  he  exercised  ordinary 
care  in  the  performance  of  his  duties,  he  must  have  known  that 
there  was  not  sufficient  space  for  him  to  pass  between  the  chute 
and  an  ordinary  freight  car.  The  fact  that  he  may  not  have 
known  the  precise  distance  by  measurement  did  not  relieve  him 
from  assuming  the  risk.  That  doctrine  was  repudiated  by  this 
court  in  Pahlan  v.  Detroit,  etc.,  R.  Co.,  122  Mich.  233,  81  N. 
W.  103.  The  risk  was  an  obvious  one  which,  under  our  previous 
decisions,  plaintiff's  intestate  must  be  held  to  have  assumed. 
Phelps  V,  Ry.  Co.,  122  Mich.  171,  81  N.  W.  101,  84  N.  W.  66; 
Pahlan  v,  Ry.  Co.,  supra;  Bauer  zk  American  Car  &  Foundry 
Co.,  132  Mich.  537,  94  N.  W.  9;  Bradburn  r.  Wabash  R.  Co., 
134  Mich.  575,  96  N.  W.  929.  Plaintiff's  intestate  was  directing 
the  movement  of  the  train  in  making  the  coupling.  The  west 
end  of  the  stationary  car  was  either  opposite  to  or  a  few  feet 
east  of  the  east  end  of  the  chute,  where  he  had  caused  it  to  be 
placed.  He  was  approaching  it  at  midday  on  the  south  side  of 
the  track.  There  was  no  obstruction  to  his  view,  and  a  casual 
glance  in  the  direction  in  which  he  was  walking  would  disclose 
the  space  between  the  stationary  car  and  the  chute.  Mr.  Bryant 
was  not  on  the  side  of  a  car.  He  was  on  the  ground  where  he 
had  full  control  of  his  own  movements.  He  knew  that  the 
gondola  car  was  approaching,  that  it  was  wider  than  the  box 
car,  and  what  the  effect  would  be  of  its  striking  the  stationary 
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car.  The  record  does  not  disclose  what  his  purpose  was  m 
crossing  to  the  south  side  of  the  track  or  how  he  came  to  get 
between  the  cars  and  the  chute  or  which  car  crushed  him,  and 
plaintiff  relies  upon  the  presumption  of  due  care  obtaining  in 
the  absence  of  evidence  to  the  contrary. 

Schneider  testified  that  he  knew  of  no  necessity  for  Mr.  Bry- 
ant's going  on  the  south  side  of  the  track.  The  two  cars  were 
fitted  with  automatic  couplers,  and  if  plaintiff's  theory  should 
be  accepted,  that  Mr.  Bryant  went  across  the  track  to  open  the 
knuckle  of  the  coupler,  this  would  not  require  him  to  go  between 
the  cars.  **With  the  automatic  coupler  there  is  nothing  for  the 
brakeman  to  do  except  to  open  the  knuckle.  That  is  necessary 
sometimes  on  certain  ones.  They  are  arranged  so  that  you 
don't  have  to  go  between  the  cars  by  an  operating  lever.  This 
is  a  lever  that  runs  on  the  end  of  the  car.  *  *  *  fj^^  lever 
on  the  gondola  was  on  the  north  side  and  the  other  on  the  south 
side.  I  didn't  see  Mr.  Bryant  do  anything  before  he  went  across. 
*  *  *  He  might  have  tried  this  lever  and  then  went  across 
to  operate  this  other  lever  for  all  that  I  know,  but  I  didn't  see 
him."  The  coupling  was  actually  made  and  the  only  fact  lacking 
m  the  history  of  the  accident  is  as  to  the  manner  of  Mr.  Bryant's 
getting  between  the  car  and  the  chute.  The  surrounding  cir- 
cumstances, however,  disclosed  by  the  record  negative  the  pre- 
sumption that  he  was  in  the  exercise  of  due  care.  Under  the 
facts  of  this  case,  Mr.  Bryant  could  only  have  put  himself  in  a 
position  to  be  injured  by  the  chute  by  failing  to  exercise  ordinary 
care  for  his  own  safety. 

The  judgment  is  reversed. 


Denver  &  G.  R.  Co.  v,  Burchard. 

(Supreme   Court  of  Colorado,  Jan.   8,   1906.     On    Rehearing,   March 

5,   1906.) 

[86  Pac.  Rep.  749.] 

Master  and  Servant — Injuries  to  Servant — Railroads — Location  of 
Mail  Crane.* — Where  plaintiff's  intestate,  a  railroad  fireman,  em- 
ployed by  defendant,  was  killed  by  his  head  coming  in  contact  wjth 
a  mail  crane  located  from  13  to  20  inches  nearer  the  track  than  was 
necessary  to  its  efficient  operation,  whether  defendant  was  guilty  of 
negligence  in  so  locating  the  crane  was  for  the  jury. 

Same — Duty  to  Wam.t — If  a  mail  crane  was  not  located  unneces- 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties 
and  liabilities  of  railroad  companies  with  respect  to  mail  cranes,  see 
foot-notes  appended  to  Western  Ry.  of  Alabama  v.  Cleghorn  (Ala.), 
17  R.  R,  R.  216,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  216. 

For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies,  as  masters,  with  respect  to  structures 
located  near  or  over  track,  see  foot-note  appended  to  Norfolk  &  W. 
Ry.  Co.  V.  Cheatwood's  Adm'x  (Va.),  13  R.  R.  R.  850,  36  Am.  &  Eng. 
R.  Cas.,  N.  S.,  850;  foot-notes  appended  to  Choctaw,  etc.,  R.  Co.  v. 
McDade  (U.  S.),  14  R.  R.  R.  837,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  837. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
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sarily  near  defendant's  railroad  track,  defendant  was  npt  neRliRent 
in  failing:  to  warn  its  employees  of  its  location  and  the  danger  inci- 
dent thereto. 

Same — Evidence — Custom — Negligent  Acts4 — Where,  in  an  action 
for  the  death  of  a  railroad  fireman  by  striking  a  mail  crane  alleged 
to  have  been  located  too  near  the  track,  defendant  denied  negligence 
in  that  regard,  evidence  of  the  custom  obtaining  on  other  roads 
as  to  the  location  and  maintenance  of  similar  cranes  was  admissible. 

Appeal — Prejudice. — Where,  in  an  action  for  the  death  of  a  rail- 
road fireman  by  striking  a  mail  crane  alleged  to  have  been  located 
too  near  the  track,  the  court  excluded  evidence  of  a  custom  of  other 
roads  as  to  the  location  and  maintenance  of  such  cranes  on  the 
theory  that  there  was  no  evidence  of  negligence  in  the  location  and 
maintenance  of  the  crane  in  question,  but  thereafter  charged  that 
if  the  mail  crane,  when  in  operation,  was  unnecessarily  dangerous 
to  employees,  and  plaintiff  did  not  know  and  could  not  by  the  ex- 
ercise of  ordinary  care  have  foreseen  the  dangers  to  be  encountered 
therefrom,  but  defendant  knew  or  should  have  known  of  such  dan- 
gers, and  failed  to  warn  intestate  thereof,  plaintiff  was  entitled  to 
recover,  the  error  in  the  exclusion  of  such  evidence  was  prejudicial. 

Master  and  Servant — Iniury  to  Servant — Instnictions.§ — Where,  in 
an  action  for  the  death  of  a  railroad  fireman  by  being  struck  by  a 
mail  crane  alleged  to  have  been  negligently  located  too  near  the 
track,  there  was  much  evidence  on  the  issue  of  defendant's  negli- 
gence in  that  regard,  it  was  error  for  the  court  to  refuse  to  charge 
that  defendant  was  not  bound  to  furnish  any  particular  kind  of  mail 
cranes,  but  was  onlv  bound  to  exercise  reasonable  care  to  see  that 
its  cranes  and  engines  were  reasonably  safe  and  suitable  for  the 
purposes  for  which  they  were  intended,  and  that  if  defendant's  meth- 
ods, machinery,  and  appliances  were  sufficient  for  the  purposes  for 
which  they  were  used  and  reasonably  safe,  and  defendant  used  or- 
dinary care  to  keep  them  so,  plaintiff  could  not  recover. 

Same — Assumed  Risk — Question  for  Jury.** — In  an  action  for  the 
death  of  a  railroad  fireman  by  coming  in  contact  with  a  mail  crane 
alleged  to  have  been  negligently  erected  and  maintained  too  near 
the  track,  evidence  held  to  require  submission  of  the  question  of  as- 
sumed risk  to  the  jury. 

Courts  —  Appeal  —  Decision  of  Supreme  Court  —  Concurrence  of 
Judges. — Where  a  case  was  argued  and  submitted  to  the  Supreme 
Court  prior  to  April,  1905,  but  was  not  decided  until  after  April  6th, 
when  the  constitutional  Supreme  Court  was  changed  from  three  to 
seven  iuderes,  no  valid  decision  could  be  rendered  which  was  con- 
curred in  by  only  two  judges. 

warn  and  instruct  employees,  see  foot-notes  aonended  to  Central  of 
Georgia  Ry.  Co.  v.  Price  (Ga.),  19  R.  R.  R.  246,  42  Am.  &  Eng.  R. 
Cas.,  N.  S.,  246;  foot-notes  appended  to  Miller  v.  Boston  &  Maine 
R.  Co.  (N.  H.),  17  R.  R.  R.  564,  40  Am.  &  Kng.  R.  Cas.,  N.  S..  564. 

tSee  foot-notes  apoended  to  Norfolk  &  W.  Ry.  Co.  v.  Bell  (Va.), 
19  R.  R.  R.  263.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  263. 

§For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  railroad  company,  as  an  employee,  in  furnishing  aopli- 
ances,  see  foot-notes  apoended  to  Wood  v.  Southern  Rv.  Co.  (Va.), 
19  R.  R.  R.  19,  42  Am.  &  Enff.  R.  Cas.,  N.  S..  19;  Norfolk  &  W.  Ry. 
Co.  V.  Bell  (Va.),  19  R.  R.  R.  263,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  263; 
Mayer  v.  Detroit,  etc.,  Ry.  Co.  (Mich.).  19  R.  R.  R.  267,  42  Am.  & 
Entr.  R.  Cas.,  N.  S.,  267;  foot-notes  appended  to  Langhorn,  Johnson 
&  Co.  V.  Wiley  (Ky.),  19  R.  R.  R.  707,  42  Am.  &  Eng.  R.  Cas.,  N.  S., 

707.  ,     ,  .,        , 

♦♦For  the  authorities  in  this  series  on  the  question  whether  railroad 
employees  assume  the  risks  from  structures  over  or  too  near  tracks, 
see  foot-notes  apoended  to  John<;on  v.  Boston  &  M.  R.  R.  (Vt.),  19 
R.  R.  R.  680,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  680. 
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On  Rehearing. 

Same — Motion  for  Rehearing — Grounds — ^Amendment. — Where  a 
motion  for  leave  to  assign  an  additional  reason  as  a  ground  for  re- 
hearing was  made  on  notice  and  filed  within  six  days  after  the  filing 
of  the  petition  for  rehearing,  and  before  the  petition  had  been  con- 
sidered or  decided,  the  application  would  be  allowed. 

Master  and  Servant — Injuries  to  Servant — Railroads — Location  of 
Mail  Crane — Negligence.* — The  location  of  a  mail  crane  so  as  to 
bring  the  end  of  the  arin,  when  extended,  within  10  inches  of  the 
cab  of  a  passing  locomotive,  is  not  negligence  per  se. 

Trial — Instructions — Refusal — Curing  Error. — Where  an  instruc- 
tion that  a  verdict  should  be  returned  for  defendant  if  plaintiff  failed 
to  prove  her  case  of  alleged  negligence  by  a  preponderance  of  the 
evidence  was  erroneously  refused,  the  error  was  not  cured  by  an 
instruction  that  proof  of  contributory  negligence  would  entitle  de- 
fendant to  a  verdict. 

En  Banc.  Appeal  from  District  Court,  Arapahoe  County; 
John  I.  Mullins,  Jud^e. 

Action  by  Adella  Burchard  agfainst  Denver  &  Rio  Grande 
Railroad  Company.  From  a  jud^^ent  for  plaintiff,  defendant 
appeals.    Reversed  on  rehearing. 

Wolcott,  Vaile  &  Watermcm,  E.  N,  Clark,  W.  W.  Field,  and 
Wnt.  N.  Vaile,  for  appellant. 
John  H.  Murphy  and  Stuart  &  Murray^  for  appellee. 

GuNTER,  J.  This  was  an  action  by  appellee  to  recover  dam- 
ages for  the  death  of  her  husband,  due,  as  it  is  alleged,  to  the 
negligence  of  appellant.  From  a  verdict  and  judgment  for 
appellee  is  this  appeal. 

The  neg:ligence  charged  was  the  location  and  maintenance  of 
a  mail  crane  in  unnecessary  and  dangerous  proximity  to  the 
road  of  appellant,  and  in  the  failure  to  notify  deceased  of  such 
dangerous  proximity.  The  answer  denied  the  alleged  nep^ligence 
and  averred  contributory  negligence.  At  the  close  of  the  evi- 
dence for  appellee,  appellant  moved  a  directed  verdict.  This  was 
denied. 

1.  Appellant  says  there  was  error  in  this  ruling  because  of 
the  absence  of  evidence  tending  to  show  negligence.  Deceased 
was  employed  as  a  fireman  on  a  mail  train  running  on  the  road 
of  appellant.  As  the  train  was  going  through  a  station,  and 
after  it  had  passed  the  depot  and  signal  board,  but  some  feet 
before  it  had  reached  a  mail  crane  located  about  180  feet  north 
of  the  station,  deceased  projected  his  head  from  the  window 
of  the  engine  cab  and  looked  back,  and  while  so  occupied  his 
head  came  into  collision  with  the  extended  arm  of  the  crane, 
causing  the  fatal  injuries  complained  of.  At  the  time  of  the 
accident  the  mail  sack  was  suspended  from  the  arm  of  the 
crane.  When  the  motion  for  a  directed  verdict  was  made,  the 
evidence  tended  to  show  that  the  crane  in  question  was  located 
so  near  the  track  that  when  its  arms  were  extended  for  sus- 
pending the  mail  sack  an  arm  came  within  4J^  inches  of  the 

♦Sec  foot-note  on  page  361. 
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window  of  the  cab  of  the  engine ;  also  that  the  crane  was  located 
from  13  to  20  inches  nearer  the  track  than  was  necessary  to  its 
efficient  operation,  and  that  therefore  the  end  of  the  arm  was 
from  13  to  20  inches  nearer  the  cab  than  was  reasonably  neces- 
sary ;  also  that  such  unnecessary  nearness  of  the  crane  was  the 
proximate  cause  of  the  accident.  There  was  also  evidence  tend- 
ing to  show  that  cranes  of  similar  construction  on  other  roads 
were  located  so  as  to  brin^  the  end  of  the  arm  not  nearer  than 
from  13  to  20  inches  to  the  window  of  the  cab,  and  that  such 
cranes  accomplished  efficiently  the  purposes  of  their  construc- 
tion. To  sum  up,  the  evidence  at  the  close  of  appellee's  case 
in  chief  tended  to  show  that  appellant  was  g^uilty  of  neg^lig^ence 
in  having  located  its  crane  unnecessarily  near  the  track,  that 
thereby  it  unreasonably  and  unnecessarily  endangered  the  lives 
of  its  employees,  and  that  such  unnecessary  proximity  of  the 
crane  was  the  proximate  cause  of  the  death  of  the  deceased. 

The  law  applicable  to  such  a  state  of  the  evidence  has  been 
announced  in  what  is  known  as  the  "Mail  Crane  Cases."  In  C, 
B.  &  Q.  R.  Co.  v.  Gregory,  58  111.  272,  decided  1871,  a  fireman 
was  killed  by  collision  with  the  arm  of  a  mail  crane.  The 
negligence  charged  was  the  unnecessary  proximity  of  the  crane 
to  the  track.  There  was  evidence  that  the  crane  was  located 
nearer  the  track  than  reasonably  necessary  for  its  efficient  opera- 
tion, and  that  the  fatality  was  due  to  such  unnecessary  proximity. 
The  court  held  the  defendant  liable  because  guilty  of  negli- 
gence in  unreasonably  endangering  the  lives  and  safety  of  its 
employees  by  locating  the  crane  unnecessarily  near  the  track.  It 
further  held  that  the  court  was  right  in  submitting  to  the  jury  a 
defense  of  contributory  negligence.  Sisco  v.  L.  &  H.  R.  Ry. 
Co.,  145  N.  Y.  296,  39  N.  E.  958,  decided  1895,  was  an  action 
to  recover  damages  for  fatal  injuries  sustained  by  a  brakeman 
through  collision  with  the  arm  of  a  mail  crane.  Deceased,  while 
climbing  a  ladder,  on  the  outside  of  a  box  car,  to  set  a  brake, 
came  in  collision  with  a  mail  crane.  The  undisputed  evidence 
was  that  the  clearance  between  the  end  of  the  arm  and  the  car 
was  12  inches;  that  the  crane  would  not  operate  if  further 
removed ;  that  the  crane  was  identical  in  construction  and  relative 
location  to  the  track  with  other  cranes  along  the  line  of  the 
road.  The  judgment  for  plaintiff  was  reversed,  because  it  had 
not  been  shown  that  the  defendant  was  guilty  of  negligence; 
that  is,  it  had  not  been  shown  that  by  the  exercise  of  reasonable 
care  defendant  could  have  rendered  the  appliance  less  dangerous 
and  retained  its  efficiency,  by  its  location  further  from  the  track. 
In  International  &  G.  N.  R.  Co.  v.  Stephenson  (Tex.  Civ.  App.) 
54  S.  W.  1086,  decided  in  1899,  an  engineer  was  struck  by  a 
mail  crane.  The  charge  was  negligence  in  locating  the  crane 
too  close  to  the  track.  The  evidence  showed  the  arm  of  the 
crane  came  within  10  inches  of  the  cab  of  the  engine,  that  the 
arms  of  other  cranes  on  the  road  did  not  come  nearer  than  from 
17  to  19  inches,  that  the  crane  would  operate  efficiently  when 
so  located  that  the  extended  arm  cleared  the  cab  by  from  17  to 
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19  inches.  On  the  principle  that  the  defendant  was  g^uilty  of 
ne^li^ence  in  locating  the  crane  unnecessarily  near  the  track 
a  verdict  was  upheld.  The  question  of  assumed  risk,  it  was  held, 
w^as  properly  put  to  the  jury,  because,  said  the  court,  "it  could 
not  declare  as  a  matter  of  law  that  the  plaintiff  knew  how  dan- 
gerously near  the  arm  of  the  crane  came  to  his  cab,  nor  was 
such  fact  obvious."  Malott,  Receiver,  v.  Laufman,  89  111.  App. 
178,  decided  in  1899,  was  an  action  to  recover  damages  for 
fatal  injuries  sustained  by  a  fireman  through  collision  with  a 
mail  crane.  The  crane,  on  account  of  being  out  of  repair,  leaned 
unnecessarily  near  the  track.  Liability  was  declared  because  of 
the  negligence  in  permitting  the  crane,  from  lack  of  repair,  to 
incline  too  near  the  track.  L.  &  N.  R.  Company  v.  Milliken's 
AdmV  (Ky.)  51  S.  W.  7%,  decided  1899,  was  to  recover  for 
fatal  injuries  sustained  by  a  brakeman.  There  was  evidence 
that  the  arm  of  the  crane  came  8j4  inches  nearer  thtf  car  than 
was  necessary  for  its  efficient  operation,  or  than  was  the  case 
w^ith  other  cranes  on  the  line  of  defendant's  road.  This  un- 
necessary proximity  of  the  crane  was  due  partially  to  its  being 
out  of  repair,  and  partially  to  its  being  located  too  near  the 
track.  The  court,  inter  alia,  said:  "We  cannot  under  this 
evidence  say  that  he  failed  to  show  that  the  defendant  might, 
by  the  use  of  reasonable  care,  have  accomplished  its  purpose, 
and  at  the  same  time  protected  its  employee  from  the  injury. 
There  was,  therefore,  sufficient  evidence  of  negligence  to  submit 
the  case  to  the  jury,  and  the  court  did  not  err  in  refusing  to 
give  the  peremptory  instructions  asked  for."  The  judgment 
below  for  plaintiff  was  reversed,  but  not  because  of  an  absence 
of  proof  of  negligence  in  the  location  and  maintenance  of  the 
crane.  A  defense  of  contributory  negligence,  it  was  held,  was 
for  the  jury.  Brown  v.  New  York  Central  &  H.  R.  R.  Co. 
(Sup.)  59  N.  Y.  Supp.  672,  decided  in  1899,  affirmed  by  Court 
of  Appeals,  60  N.  E.  1107,  was  an  action  to  recover  for  fatal 
injuries  sustained  by  a  fireman  from  collision  with  a  mail  crane. 
Because  of  negligence  in  the  crane  being  located  nearer  to  the 
track  than  was  necessary  to  its  efficient  operation,  and  because 
i:  leaned  towards  the  track  through  being  out  of  repair,  de- 
fendant was  held  liable.  As  to  the  defense  of  contributory  negli- 
gence, the  court  said  it  was  a  question  for  the  jury. 

In  Kennedy  v.  Meddaugh,  118  Fed.  209,  55  C.  C.  A.  115, 
decided  1902,  a  fireman  was  killed  by  collision  with  a  mail  crane. 
The  distance  between  the  outer  end  of  the  arm  of  the  crane 
and  the  car  was  13  J4  inches.  The  evidence  was  undisputed 
that  the  crane  would  not  work  efficiently  located  farther  from 
the  track,  that  is,  that  the  crane  was  not  located  nearer  the 
track  than  was  necessary  to  its  efficient  operation.  The  trial 
court  directed  a  verdict  for  the  defendant.  This  was  sustained 
upon  review  because  under  such  state  of  facts  the  defendant  was 
not  guilty  of  negligence,  and  upon  the  further  ground  that 
the  plaintiff  had  assumed  an  obvious  risk.  The  court  reviewed 
the  Gregory,  Sisco,  and  Milliken  Cases,  and  recognized  no  con- 
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flict  between  them  and  its  ruling.  It  observed,  however,  that  it 
must  not  be  considered  as  approving^  a  statement,  made  in  the 
Gregory  Case,  that,  if  mail  cranes  could  not  be  placed  at  a 
distance  that  was  entirely  or  approximately  safe,  they  should 
be  abandoned.  The  use  of  mail  cranes  necessarily,  to  some 
extent,  increases  the  danger  of  railroading^,  and  it  is  clearly  the 
law,  upon  reason  and  under  the  authorities,  that  it  was  the  duty 
of  appellant  to  not  unnecessarily  increase  this  risk;  that  is,  that 
it  was  its  duty  to  exercise  every  reasonable  care  to  render  the 
use  of  this  necessary  appliance  as  reasonably  safe  as  was  practi- 
cable with  its  efficient  operation.  The  evidence  at  the  close  of 
appellee's  case  in  chief  tended  to  shpw  that  appellant  had  not 
exercised  this  care.  Therefore  as  to  the  question  of  neg^lig^ence 
there  was  a  case  for  the  jury. 

Appellants  further  contend  that  the  court  should  have  sus- 
tained th?s  motion  because  the  evidence  showed  that  deceased 
had  assumed  the  risk  by  reason  of  its  obviousness,  and  that  he 
was  gfuilty  of  such  contributory  neg^lig^ence  as  to  preclude  a 
recovery.  If  it  was  proper  to  send  these  questions  to  the  jup' 
at  the  end  of  the  case,  no  prejudicial  error  was  committed  in 
refusing^  to  take  them  from  the  jury  on  this  motion.  It  will 
be  more  convenient  to  discuss  them  later  on  in  the  case,  and  we 
will  only  say  at  this  time  that  the  trial  court  did  not  err  in 
refusing:  to  take  them  from  the  jury.  Our  conclusion  is  that, 
a!thoug:h  the  trial  court  committed  error  in  announcing^  that 
there  was  then  no  proof  of  neg^lig^ence  in  the  location  and  main- 
tenance of  the  crane,  it  did  not  err  in  denying^  the  motion  of 
appellant  for  a  directed  verdict. 

2.  While  the  court  did  not  commit  error  in  denying:  appellant's 
motion  (or  a  directed  verdict,  it  did  err  in  the  theory  upon  which 
it  then  permitted  the  case  to  proceed.  In  denying:  the  motion 
ii  said  there  was  no  evidence  of  neg:lig:ence  in  the  location  and 
maintenance  of  the  crane;  but  there  was  evidence  that  the  ap- 
pliance was  one  of  unusual  dang:er,  and  that  the  duty  was  on 
appellant  to  notify  its  employees  of  its  dang:erous  character. 
Upon  the  theory  that  appellant  was  g:uilty  of  neg:lig:ence  in  not 
having:  so  notified  the  deceased,  the  case  was  allowed  to  proceed. 
This  was  error.  While  the  above  authorities  sustain  the  con 
elusion  that  appellant  was  g:uilty  of  neg:lig:ence  if  it  had  located 
and  maintained  the  crane  unnecessarily  near  the  track,  they 
likewise  justify  the-  conclusion  that  there  was  no  neg:Iig:ence, 
hence  no  liability,  provided  the  crane,  which  was  manifestly 
necessary  in  railroading:,  was  not  located  in  unnecessary  prox- 
imity to  the  track;  that  is,  no  nearer  than  was  necessary  to  its 
practical  operation.  "It  was  not  found,  nor  was  there  any  evi- 
dence upon  which  a  jury  could  infer,  that  the  crane  in  question 
could  be  placed  any  further  from  the  track  than  it  was  and 
perform  the  function  for  which  it  was  desig:ned.  The  plaintiff 
was  bound  to  show  a  state  of  facts  indicating:  neg:lig:ent  con- 
struction or  location,  to  raise  a  question  for  the  jury  upon  this 
point.    It  was  not  sufficient  for  him  to  show  an  injury,  or  that 
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operating  the  device  involved  dangler  to  the  brakeman.  He 
took  the  risk  of  all  constructions  necessary  and  reasonably 
adapted  to  the  business  of  the  railroad.  The  burden  was  upon 
him  to  show  that  the  appliance,  concededly  useful  in  the  business 
of  the  defendant,  was  improperly  constructed  or  located,  and 
this  he  wholly  failed  to  do.  Proof  that  it  was  dangerous  was 
not  enough.  He  was  bound  to  go  further  and  show  that  the 
defendant  might,  by  the  use  of  reasonable  care,  have  accom- 
plished its  purpose,  and  at  the  same  time  protected  its  employees 
from  the  danger."  Sisco  v.  L.  &  H.  R.  Ry.  Co.,  supra.  Bailey's 
Master  and  Servant,  §  602. 

The  court,  in  L.  &  N.  R.  Co.  v,  Milliken,  supra,  says,  "This 
seems  to  us  to  be  a  fair  statement  of  the  law,"  and  further  says : 
^'Appellant  asked  the  court  to  give  this  instruction :    *The  court 
instructs  the  jury  that  if  they  believe  from  the  evidence  that 
the  mail  crane  at  Camden  station,  in  the  position  complained  of, 
was   not  put  closer  to  the  track  than  necessary   for  the  mail 
catcher  furnished  by  the  United  States  government  to  take  the 
mail  bag  therefrom,  then  the  mail  bag  being  in  that  position 
was  not  negligence  in  the  company,  and  the  jury  cannot  find 
against  the  defendant  on  account  of  the  position  of  the  mail 
crane.'    This  instruction  was  refused,  and  the  idea  was  not  suffi- 
ciently presented  by  any  other  instruction  given  as  to  whether 
the  mail  bag  was  in  fact  any  closer  to  the  track  than  required 
for  the  catcher  to  take  it  as  the  mail  car  passed.    The  evidence 
was  very  conflicting  on  this  subject.     If  it  was  not,  the  jur^' 
should  have  found  for  the  defendant,  and  they  may  not  have 
itnderstood   this    from    the   other   instructions."      In    Brown   v. 
New  York  Central  &  H.  R.  R.  Co.,  supra,  the  court  cites  with 
approval  Sisco  v.  Railway  Company,  supra,  and  says :   "We  pass, 
therefore,  to  a  consideration  of  the  evidence  relied  upon  to  es- 
tablish the  defendant's  negligence.    The  mail  crane  which  caused 
the  death  of  plaintiff's  intestate  was  a  contrivance  which,  when 
operated  in  connection  with  another  appliance  attached  to  a  mail 
car,  drew  a  bag  of  mail  into  the  car  while  it  was  in  motion.    The 
device  is  one  which  of  late  years  has  been  adopted  by  the  leading 
railroads  of  the  country,  and,  while  exceedingly  simple  in  its 
construction  and  operation,  its  use  does  undoubtedly  add  some- 
what  to   the   hazard   attending   the   occupation   of   railroading. 
But  this  fact,  standing  bv  itself,  it  is  hardly  necessarv  to  sug- 
gest, furnishes  no  ground  of  complaint  to  the  plaintiff;  for  her 
intestate,  when  he  entered  the  defendant's  service,  well  knew 
that  he  was  engaging  in  an  exceedingly  perilous  occupation,  and 
that  in  consequence  thereof  he  would  be  constantly  exposed  to 
the  dangers  ordinarily  involved  in  the  operation  of  a  vast  rail- 
road, employing,  as  it  necessarily  did,  various  devices  and  ap- 
pliances   to    facilitate    the    transaction    of    its    business.      He 
consequently  assumed  the  risk  of  all  such  constructions  as  were 
reasonably  adapted  to  the  transaction  of  the  defendant's  business ; 
and  the  burden  consequently  rested  upon  the  plaintiff  to  establish 
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that   this    particular    appliance,    entirely;   proper   in    itself,    was 
either  ill  contrived  or  improperly  located." 

In  Kennedy  v,  Meddaugfh,  supra,  the  court  cites  with  ap- 
proval Sisco  V.  Railway  Company,  and  says:  *'There  was,  how- 
ever, no  failure  on  the  part  of  the  defendants  to  use  due  care 
to  provide  the  decedent  a  reasonably  safe  place  to  work  in  this 
particular.  Notwithstanding  the  proximity,  of  the  mail  crane  to 
the  track,  and  the  liability  of  a  neglig;ent  fireman  coming:  in 
contact  with  it  when  in  position,  it  was  reasonably  safe.  Ac- 
cording to  the  testimony  of  defendants'  master  car  builder,  who 
was  familiar  with  the  government  regulations  in  such  matters, 
and  under  whose  supervision  the  catchers  were  constructed  upon 
the  mail  cars,  and  who  was  therefore  an  expert  in  such  mat- 
ters, the  mail  cranes  could  not  be  placed  at  a  gfreater  distance 
and  operated  efficiently.  The  place  in  which  decedent  was  set 
to  work  was,  then,  according  to  this  opinion,  as  safe  as  it  could 
be  made,  consistently  with  provision  bein^  made  for  fast  pas- 
sengfer  trains  taking  up  the  mail  at  small  stations  without  having- 
to  stop  to  do  so."  "The  general  rule  of  law  that  a  servant 
takes  upon  himself  the  risk  or  danger  which  ordinarily  attends 
or  is  incident  to  the  business  in  which  he  voluntarily  engages 
is  well  settled  and  undisputed."  Yeaton  v,  Boston  &  Lowell 
R.  R.  Co.,  135  Mass.  418;  Lovejoy  v.  Boston  &  Lowell  R.  R. 
Co.,  125  Mass.  79,  82.  28  Am.  Rep.  206;  Hough  v.  Railway 
Co.,  100  U.  S.  213,  25  L.  Ed.  612.  "The  authorities  require 
the  conclusion  that  the  employee  assumes  all  the  risks  of  the 
service  in  which  he  voluntarily  engages,  except  such  as  arise 
from  negligence  on  the  part  of  the  employer,  so  that,  in  what- 
ever form  the  question  may  arise,  the  general  rule  must  be  that 
risks  of  the  service  shall  not  be  increased  or  caused  by  the 
employer's  negligence,  but  risks  not  increased  or  caused  by  the 
employer's  negligence  are  risks  of  the  service  which  the  em- 
ployee assumes.  The  test  is  not  danger  but  negligence  on  the 
part  of  the  employer."    Elliott  on  Railroads,  vol.  3.  §  1290. 

The  appliance  in  this  case  was  necessary  in  the  operation  of 
appellant's  road,  and  if  it  had  exercised  reasonable  care  in  the 
location  and  maintenance  of  the  crane  it  had  discharged  its 
duty,  and  was  under  no  obligation  to  notify  deceased  of  the 
proximity  of  the  crane  to  the  track.  Upon  but  one  theory  could 
defendant  be  held  liable  for  negligence  on  account  of  the  use 
of  the  crane,  and  that  was  negligence  in  its  location  and  main- 
tenance. If  there  was  no  negligence  in  the  location  and  main- 
tenance of  the  crane,  there  was  no  negligence  in  the  failure  to 
notify.  This  was  the  only  question  of  negligence  for  the  jury. 
If  there  was  no  evidence  of  negligence  in  this  particular,  the 
case  should  upon  this  motion  have  been  taken  from  the  jury. 
As  we  have  seen,  however,  while  the  court  was  in  error  in 
declaring  there  was  no  evidence  of  negligence  in  the  location  and 
maintenance  of  the  crane,  it  was  right  in  declining  to  sustain 
the  motion  for  a  directed  verdict. 

3.    When  appellant  opened  its  case   it   offered  to  show  the 
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custom  obtaining  as  to  the  location  and  maintenance  of  cranes 
on  other  roads.  The  following  took  place:  "Q.  You  may  state 
to  the  jury  how  the  mail  cranes  upon  the  Burling^ton  road  are 
constructed?  (Plaintiff  objects  as  incompetent,  immaterial  and 
irrelevant.)  The  Court:  I  don't  see  why  this  evidence  should 
be  introduced  now,  because  the  court  has  held  that  the  company 
was  not  fi^uilty  of  ne^li^ence  in  constructing^  this  crane.  *  *  * 
Mr.  Clark,  for  Defendant:  The  ruling  now  leaves  it  for  the 
jury  to  determine  whether  or  not  we  should  warn  an  employee 
of  the  presence  of  the  mail  crane  at  that  particular  distance  from 
the  track.  The  Court:  Yes,  sir.  Mr.  Clark,  for  Defendant: 
The  court  does  not  require  us  to  prove  that  we  ^ave  notice, 
and  we  migfht  as  well  state  at  this  stage  of  the  proceedings 
there  won't  be  any  contention  that  it  ever  did  give  notice,  but  he 
was  under  the  circumstances  which  gave  him  notice.  The 
Court:  That  is  the  proposition  I  think  you  ought  to  confine 
yourself  to — the  evidence  of  contributory  negligence ;  that  he 
knew  or  ought  to  have  known  of  it.  It  seems  to  me  that  that  is 
the  only  question  left  in  this  case.  Mr.  Clark,  for  Defendant: 
It  is  not  for  the  purpose  of  showing  that  it  is  the  same  kind  of 
crane,  constructed  in  the  same  manner  as  those  used  by  this 
road,  and  this  crane  at  Fountain.  *  ♦  *  Q.  Has  it  been 
found  by  experience  on  your  road  that  that  is  the  proper  dis- 
tance at  which  to  set  these  cranes  in  order  to  secure  proper 
service?  (Plaintiff  objects  as  leading,  suggestive,  and  incom- 
petent. Sustained.  Defendant  excepts.)  Q.  Do  you  know 
what  the  experience  of  the  Burlington  road,  and  especially 
your  division  of  the  Burlington  road,  has  been  with  reference 
to  the  use  and  efficiency  of  these  mail  cranes?  A.  Yes,  sir. 
Q.  You  may  state  what  it  has  been.  (Plaintiff  objects  as  in- 
competent, irrelevant,  and  immaterial.  Sustained.  Defendant 
excepts.)  Q.  Are  mail  cranes  in  operation  along  your  division 
of  the  Burlington  road  in  a  proper  position  to  perform  the 
service  for  which  they  were  erected  there,  or  not?  (Same  ob- 
jection, ruling  and  exception.)"  A  witness  sworn  on  behalf  of 
appellant  testified:  "These  cranes  are  erected  where  there  is  a 
post  office  and  trains  do  not  stop.  Fountain  is  such  a  station. 
I  have  made  investigation  of  all  mail  cranes  upon  roads  other 
than  the  Denver  &  Rio  Grande.  I  have  corresponded  with  a 
number  of  officials  of  roads  running  into  Denver.  I  have  ob- 
served mail  cranes  on  surrounding  roads — the  Burlington,  Mis- 
souri Pacific,  Santa  Fe,  Union  Pacific,  Rio  Grande  Western. 
The  cranes  on  other  roads  are  similar  to  ours.  Q.  What  vas 
the  result  of  your  observation  relative  to  the  location  of  these 
cranes  to  the  track?"  An  objection  of  immateriality  and  ir- 
relevancy was  sustained. 

The  court  excluded  this  evidence  upon  the  theory  announced 

in  denying  the  appellant's  motion  for  a  directed  verdict,  made 

at  the  close  of  the  case  in  chief  for  the  appellee.     This  theory 

was  that  there  was  no  evidence  of  negligence  in  the  location 
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and  maintenance  of  the  crane,  but  that  the  case  would  be  per- 
mitted to  proceed  upon  the  theory  that  appellant  was  ffuilty 
of  ne^lig^ence  in  its  failure  to  notify  the  deceased  of  the  prox- 
imity of  the  crane  to  the  track.  As  we  have  attempted  to  show 
before  there  was  no  duty  on  the  appellant  to  notify  appellee  of 
the  proximity  of  the  crane,  provided  there  was  an  absence  of 
neglip^ence  in  the  location  and  maintenance  of  the  crane.  If 
the  court  intended  to  adhere  to  its  position  that  there  was  no 
question  of  ne^li^ence  in  location  and  maintenance  for  the  jury, 
it  ou^ht,  as  we  have  stated,  to  have  taken  the  case  from  the 
jury.  If  it  did  not,  it  ou^ht  to  have  permitted  the  appellant  to 
show  that  it  was  not  guilty  of  the  only  neg^lig^ence  for  which  it 
could  be  held  liable,  and  the  only  neg^li^ence  which  was  properly 
charged  against  it  in  the  complaint.  By  the  above  rulings  the 
court  excluded  evidence  competent  for  such  purpose,  and  gave 
appellant  sufficient  reason  to  believe  that  evidence  tending  to 
show  reasonable  and  ordinary  care  in  the  location  and  mainte- 
nance of  the  crane,  and  that  it  was  not  located  unnecessarily 
near  the  track,  would  not  be  received.  When  it  came  to  charf^e 
the  jury,  it  put  to  the  jury  the  question  which  it  held  was  not 
before  the  jury,  and  upon  which,  by  the  above  rulings,  it  had 
prevented  defendant  from  offering^  evidence. 

In  instruction  No.  9  the  court  charg:ed:  "If  you  believe  from 
the  evidence  in  this  case  that  the  mail  crane  when  in  operation 
was  unnecessarily  dangerous  to  employees  and  to  C.  W.  Burchard 
in  the  performance  of  his  duty  and  in  the  exercise  of  ordinary 
care  on  the  defendant's  locomotive,  and  that  the  said  C.  W. 
Burchard  did  not  know,  and  could  not  by  the  exercise  of  ordi- 
nary care  have  foreseen,  the  dangers  to  be  encountered  from 
said  mail  crane,  and  that  the  defendant  knew,  or  oug^ht  to  have 
known,  of  its  dangers,  and  after  such  knowledge,  or  after  it 
mig^ht  have  had  such  knowledge  by  the  use  of  ordinary  care,  it 
failed  to  give  the  plaintiff's  decedent,  C.  W.  Burchard,  warning 
of  such  danger,  then  your  verdict  must  be  for  the  plaintiff." 
The  court  here  submitted  to  the  jury  the  question  of  whether  or 
not  the  crane  was  unnecessarily  dangerous ;  that  is,  whether  it 
was  unnecessarily  near  the  track — that  being  the  only  cause 
assigned  for  its  being  dangerous  in  operation. 

Prejudice  from  the  exclusion  of  this  evidence  may  also  have 
arisen  through  instruction  No.  8.  The  verdict  of  the  jury  was 
a  general  one,  there  being  no  indication  therein,  or  otherwise, 
for  what  negligence  the  defendant  was  held  liable,  the  verdict 
of  the  jury  may  have  been  based  upon  the  fact  that  it  found 
the  defendant  guilty  of  negligence  in  the  location  and  main- 
tenance of  the  crane.  This  it  was  permitted  to  do  by  instruction 
No.  8,  the  pertinent  part  of  which  instruction  reads  as  follows: 
"And  if  you  find  from  the  evidence  that  the  said  C.  W.  Burchard 
was  obeying  a  rule  of  the  company,  and  that  while  in  the  per- 
formance of  his  duty  as  required  by  such  rule,  and  while  ex- 
ercising ordinary  care  on  his  part,  he  was  injured  through 
defendant's  negligence  in  a  manner  which  resulted  in  his  death, 
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then  the  defendant  in  this  case  is  liable  therefor,  and  your  ver- 
dict should  be  for  plaintiff."  A^ain,  in  instruction  No.  2  the 
court  charges :  "  *  *  *  But  if  you  believe  from  the  evi- » 
dence  that  its  operation  was  one  of  unusual  risk  and  danger  to 
employees,  and  not  one  assumed  by  them  in  the  line  of  their 
employment,  then  it  was  the  duty  of  the  defendant  company  to 
so  notify  its  employees,  unless  you  believe  from  the  evidence 
that  such  employees  had  actual  knowledg^e  or  by  the  use  of 
ordinary  care  could  have  known  its  dangerous  character."  If 
appellant  used  reasonable  and  ordinary  care  to  locate  and  main- 
tain the  crane  so  that  it  was  reasonably  safe,  then  it  was  not  of 
unusual  risk  and  dang:er  to  employees.  The  excluded  evidence 
was  competent  for  this  purpose. 

4.  Much  evidence  had  been  adduced  by  appellee  tending  to 
show  that  the  appellant  was  guilty  of  negligence,  and,  notwith- 
standing the  above  rulings  of  the  court,  there  was  much  evidence 
in  for  the  appellant  tending  to  show  that  it  was  not  guilty  of 
the  negligence  charged.  If  the  case  was  to  go  to  ^the  jury, 
the  defendant  was  entitled  to  have  an  instruction  that  if  there 
was  no  negligence  in  the  location  and  maintenance  of  the  crane 
the  verdict  should  be  for  the  defendant.  It  asked  the  court  to 
sc  charge  in  refused  instruction  No.  6.  Such  instruction  reads: 
"The  court  instructs  the  jury  that  the  defendant  in  this  case 
was  under  no  obligation,  by  contract  of  employment  with  said 
C.  W.  Burchard,  deceased,  or  otherwise,  to  furnish  any  par- 
ticular kind  of  mail  cranes,  or  to  adopt  the  latest  and  most  im- 
proved appliances  in  connection  therewith,  or  to  use  in  its  busi- 
ness locomotives  of  any  particular  kind  or  width,  and  that  it 
was  only  bound  to  exercise  reasonable  care  to  see  that  the  mail 
cranes  and  engines  used  by  it  were  reasonably  safe  and  suitable 
for  the  purposes  for  which  they  were  used,  and  if  the  jury  be- 
lieve from  the  evidence  that  the  defendant's  mail  crane  and 
engine  in  question  were  suitable  for  the  purposes  for  which  they 
were  designed  and  used,  and  were  reasonably  safe  for  such  use, 
they  should  return  a  verdict  for  the  defendant."  The  following 
was  asked  in  the  request  for  instruction  No.  16:  "If  you  be- 
lieve from  the  evidence  that  the  defendant's  methods,  machinery, 
instrumentalities,  and  appliances,  and  the  mail  crane  in  ques- 
tion were  sufficient  for  the  purposes  for  which  they  were  used 
and  reasonably  safe  when  the  said  C  W.  Burchard  entered  the 
defendant's  employ,  and  that  the  defendant  used  ordinary  care 
to  keep  them  and  said  crane  sufficient  for  such  purposes  and 
reasonably  safe,  then  said  C.  W.  Burchard  assumed  the  risk  of 
danger  from  their  use  and  plaintiff  cannot  recover  in  this  ac- 
tion." This  request  was  refused.  Nowhere  in  the  charge  of  the 
court  was  the  defendant  given  the  benefit  of  the  law  as  an- 
nounced in  such  two  instructions.  Further,  the  jury  was  per- 
mitted to  find  against  the  defendant,  although  the  defendant  had 
been  free  of  negligence  in  the  construction  and  maintenance 
of  the  crane. 

5.  It  is  urged  by  appellant  that  the  evidence  showed  that  the 
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deceased  had  assumed  the  risk  of  defendant's  negligence,  if  any, 
in  the  location  and  maintenance  of  the  crane  because  of  the 
alleged  obviousness  of  its  danger.  We  are  here  considering  the 
question  of  assumption  of  risk  in  case  the  defendant  was  neg- 
ligent, and  not  the  case  of  the  risk  of  danger  of  an  appliance 
which  every  employee  assumes,  provided  it  is  not  unnecessarily 
dangerous  through  the  negligence  of  the  employer.  The  law  as 
to  the  assumption  of  the  risk  is  well  settled,  and  has  been  fre- 
quently announced  and  applied  in  this  state.  The  difficulty, 
however,  is  in  applying  the  law  of  assumption  of  the  risk  to  the 
facts  of  each  particular  case.  Cases  announcing  and  applying 
the  law  of  assumption  of  the  risk,  among  others,  are:  Wells  z'. 
Coe,  9  Colo.  159,  11  Pac.  50,  B.  &  C.  R.  R.  Co.  v,  Liehe,  17 
Colo.  280,  29  Pac.  175 ;  Tramway  v.  Nesbit,  22  Colo.  408,  45 
Pac.  408;  D.  &  R.  G.  R.  Co.  v.  Scott  (Colo.)  81  Pac.  763,  765; 
Hughes  V.  Schnavel  (Colo.  App.)  78  Pac.  623;  Iowa  Gold  Min. 
Co.  V.  Diefenthaler  (Colo.  Sup.)  76  Pac.  981. 

In  this  case  the  evidence  is  conflicting  as  to  the  facts  going 
to  show  an  assumption  of  the  risk.  Further,  minds  could  rea- 
sonably differ  as  to  whether  the  danger  from  this  crane,  if 
located  as  the  evidence  for  appellee  tended  to  show,  was  so 
obvious  as  to  justify  us  in  declaring  as  a  matter  of  law  that  the 
deceased  had  assumed  the  risk.  We  think  that  both  this  ques- 
tion and  the  one  of  contributory  negligence  were  properly  for 
the  jury.  To  sum  up,  a  vital  question  in  the  case  was  that  of 
alleged  negligence  in  the  location  and  maintenance  of  the  crane. 
The  appellant  was  entitled  to  fully  present  its  evidence  on  this- 
question.  This,  by  the  rulings  of  the  court,  it  was  prevented 
from  doing.  Further,  it  was  entitled  to  have  the  jury  properly 
charged  on  this  question.  This  right,  also,  was  denied  it  by  the 
court. 

6.  This  case  was  argued  and  submitted  prior  to  April,  1905. 
It  was  decided  on  May  1,  1905.  April  5,  1905,  the  old  Supreme 
Court,  consisting  of  three  judges,  ceased  to  exist,  and  on  and 
from  April  5,  1905,  the  constitutional  Supreme  Court  consisted 
of  seven  judges,  and  was  controlled  by  the  Constitution  as 
amended.  After  April  5,  1905,  no  valid  constitutional  decision 
could  be  rendered  by  the  court  unless  concurred  in  by  at  least 
three  judges.  The  former  opinion  handed  down  herein  was 
concurred  in  by  but  two  judges,  the  decision  was  not  in  con- 
formity with  constitutional  requirements,  and,  not  being  such, 
was  a  sufficient  reason  for  ordering  a  rehearing  before  the  full 
bench.  All  the  questions  considered  were  properly  preserved 
by  the  record. 

Judgment  reversed. 

Steele,  J.,  concurs  only  as  to  subdivisions  1,  5,  and  6  of  the 

opinion. 

On  Rehearing. 

GuNTER,  J.     Counsel  for  appellee,  in  their  brief  in  support  of 
the  petition  for  a  rehearing,  say:    "Several  days  after  the  ex- 
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piration  of  the  lO-day  limit  counsel  for  the  company,  without 
having  applied  for  or  obtained  any  extension  of  time,  filed  an 
entirely  new  reason  for  a  rehearing,  based  on  the  said  dissent 
(that  of  Mr.  Justice  Campbell),  and  claiming  that  the  decision 
by  the  two  justices  was  illegal."  The  facts  show  counsel  in 
error  in  this  statement.  Upon  the  original  hearing  an  opinion 
was  handed  down,  joined  in  by  only  two  justices,  affirming  the 
judgment  below.  Within  the  10-day  limit  a  petition  for  re- 
hearing was  filed  by  counsel  for  appellant  company.  Within 
6  days  after  the  filing  of  this  petition  counsel  filed  a  motion  for 
leave  to  assign  an  additional  reason  as  a  ground  for  rehearing. 
This  ground  was  the  constitutional  one  stated  in  the  main  opin- 
ion. Of  this  application  counsel  for  appellee  had  notice,  and 
upon  the  day  noticed  an  order  was  made  permitting  the  amend- 
ment of  the  petition  for  rehearing.  The  application  for  leave 
to  amend,  and  the  order  permitting  the  amendment,  were  made 
before  the  petition  for  rehearing  had  been  considered  or  decided 
by  the  court.  The  practice  of  allowing  such  amendments  is  a 
usual  one  with  this  court,  and  we  can  conceive  no  reason  why 
it  is  not  in  the  interest  of  justice  and  should  not  be  pursued. 
Certain  it  is  appellee  sustained  no  prejudice  from  it,  because  the 
original  opinion,  being  upon  its  face  in  plain  violation  of  the 
Constitution,  was  a  nullity.  The  court  was  without  power  to 
hand  down  a  decision  concurred  in  by  only  two  justices.  The 
court  would  have  ordered  a  rehearing  on  its  own  motion. 

2.  Counsel  for  appellee,  as  a  further  ground  for  a  rehearing, 
say:  "We  charge  that  the  evidence  in  the  case  was  so  clear,  so 
strong,  so  conclusive,  that  the  plaintiff  was  in  law  entitled  to 
recover,  no  matter  what  errors  might  have  been  committed  by 
the  trial  court  in  its  instructions  or  otherwise,  provided  it  di  1 
not  rule  out  competent  evidence  offered  by  defendant."  The 
location  of  the  crane  unnecessarily  near  the  track,  and  negli- 
gence in  such  location,  was  a  vital  issue.  There  was  evidence 
for  plaintiff  that  the  arm  of  the  crane  came  within  AYz  inches 
of  the  window  of  the  cab,  that  this  was  unnecessarily  near,  and 
that  defendant  was  guilty  of  negligence  in  so  locating  the  crane. 
There  was  evidence  for  the  defendant  that  the  clearance  of  the 
arm  of  the  crane  was  10  inches,  that  such  proximity  was  necessary 
for  the  efficient  operation  of  the  appliance,  and  that  defendant 
was  not  guilty  of  negligence  in  its  placing.  Vital  issues  of  fact 
were  thus  presented  for  the  determination  of  a  trial  court  and 
jury,  and  this  court  cannot  sustain  a  judgment  resting  upon  a 
determination  of  such  issues  unless  such  issues  were  properly 
submitted  to  a  jury,  which  we  have  attempted  to  show  in  the  main 
opinion  they  were  not. 

3.  It  is  next  contended  that  no  error  was  committed  in  the 
rulings  upon  evidence  discussed  in  the  main  opinion,  because 
coimsel  say  that  such  evidence  was  inadmissible,  and  for  the 
further  reason  that  all  of  the  evidence  so  excluded  was  sub- 
stantially admitted,  or  that  defendant  had  the  opportunity  to 
introduce  it.    The  only  cause  of  action  in  support  of  which  there 
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was  any  evidence  was  that  the  crane  was  located  unnecessarily 
near  the  track,  and  that  defendant  was  guilty  of  neg^ligence  in 
such  location.  A  catcher  of  the  leng^th  prescribed  by  the  post 
office  department  was  provided  by  the  government.  The  crane 
was  constructed  and  located  by  defendant  road.  The  combined 
appliance,  the  catcher  and  the  crane,  was  a  necessary  instrumen- 
tality in  railroading".  It  was  made  up  of  the  catcher  and  the 
crane,  so  constructed  and  located  with  reference  to  each  other 
that  the  combined  appliance  would  operate  efficiently.  It  re- 
quired skill  and  experience  to  determine  how  this  combined 
appliance  should  be  put  up;  that  is,  it  required  skill  and  ex- 
perience to  determine  how  far  the  crane  should  be  removed  from 
the  catcher.  It  was,  as  stated,  incumbent  upon  the  plaintiff  to 
show  that  the  defendant  had  located  the  crane  unnecessarily  near 
the  track,  and  that  it  was  guilty  of  negligence  in  having  done 
so.  To  prove  this  issue,  railway  mail  clerks  of  years  of  ex- 
perience on  the  Burlington  &  Missouri  River  Railroad  and  other 
roads  testified  as  to  the  identity  of  the  catcher  on  all  roads,  that 
the  cranes  were  substantially  the  same,  that  the  cranes  on  the 
Burlington  &  Missouri  River  road  and  other  roads  were  further 
removed  from  the  track  by  several  inches  than  the  one  involved 
herein,  and  that  the  combined  catcher  and  crane  in  such  in- 
stances worked  efficiently.  They  further  said  that  a  catcher 
identical  with  the  one  involved  in  this  case  would  take  mail 
efficiently  suspended  a  number  of  inches  further  from  the  track 
than  the  evidence  for  plaintiff  tended  to  show  the  crane  herein 
was  located,  and  further  than  the  evidence  for  defendant  tended 
to  show  it  was  located.  Their  evidence  went  to  the  custom  of 
construction,  location,  and  operation  of  cranes  on  other  roads. 
This  evidence,  it  seems  to  us,  was  clearly  competent  as  tending 
to  show  that  the  crane  in  this  case  was  located  unnecessarily 
near  the  track,  and  that  the  defendant  was  guilty  of  negligence 
in  its  location ;  that  is,  that  it  was  guilty  of  negligence  in  the 
construction  of  the  combined  appliance.  The  witnesses  who 
spoke  from  their  experience  on  the  Burlington  &  Missouri  River 
spoke  practically  from  experiments.  If  this  evidence  was  ad- 
missible for  the  plaintiff,  which  we  think  it  was,  it  was  com- 
petent for  the  defendant  to  disprove  it.  If  so,  it  was  competent 
for  the  defendant  to  show  that  the  cranes  on  the  Burlington  & 
Missouri  River  road  were  not  located  as  such  witnesses  testified, 
but  as  the  defendant's  crane  was  located.  It  was  also  competent 
for  the  defendant  to  show,  not  as  controlling,  but  as  bearing 
on  the  question  of  negligence,  how  cranes  were  located  cus- 
tomarily on  other  roads.  We  think  this  class  of  evidence  was 
erroneously  excluded.  If  the  crane  located  as  defendant's  evi- 
dence tended  to  show  that  it  was — that  is,  so  located  as  to 
bring  the  arm  no  nearer  than  10  inches  to  the  cab — was  not 
negligence  per  se,  it  was  error  to  exclude  evidence  of  the  custom 
of  the  roads  as-  to  the  location  and  operation  of  their  cranes. 
We  cannot  declare  as  a  matter  of  law  that  the  location  of  the 
crane  so  as  to  bring  the  end  of  the  arm  within  10  inches  of  the 
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cab  was  neg^lig^ent  per  se.  Whether  such  location  was  neg^H^ent 
would  depend  upon  whether  it  brought  the  arm  of  the  crane 
unreasonably  and  unnecessarily  near  the  cab  for  the  efficient 
operation  of  the  appliance.  If  it  was  unreasonably  and  un- 
necessarily near  for  the  efficient  operation  of  the  appliance,  there 
was  negligfence;  otherwise  not.  As  stated  in  the  main  opinion, 
the  mere  fact  that  it  was  dang;erously  near  did  not  constitute 
per  se  negflig^ence. 

The  prejudice  from  the  rulings  of  the  court  sustaining  plain- 
tiff's objections  to  questions  put  to  the  witness  Perry,  and  cited 
in  the  main  opinion,  was  in  a  measure,  but  not  entirely,  cured  by 
subsequent  testimony  from  that  witness.  Such  evidence,  how- 
ever, of  that  clas^,  as  did  come  in  from  that  witness,  came  in 
under  the  condemnation  of  the  court  and  with  its  credibility 
impaired.  Some  testimony  of  this  nature  came  in  from  the 
witnesses  Quereau,  Mettler,  and  Lawhead;  but  what  other  testi- 
mony counsel  would  have  introduced  we  know  not.  At  no  time 
did  the  court  recede  from  its  position  that  this  class  of  evidence 
was  inadmissible.  At  no  time  did  the  court  announce  that  it 
would  receive  this  class  of  evidence.  The  court  did  announce, 
when  the  defendant  was  introducing  evidence  going  to  con- 
.tributory  negligence,  assumption  of  risk,  and  the  rules  of  the 
company,  that  it  would  not  limit  it  as  to  the  number  of  witnesses; 
but  it  did  not  say  that  it  would  permit  the  introduction  of  evi- 
dence which  it  excluded,  as  discussed  in  the  main  opinion.  The 
prejudice  from  the  exclusion  of  this  class  of  evidence  is  not 
measured  simply  by  the  rejection  of  the  evidence.  The  court  in 
ruling  announced  as  its  reason  for  the  exclusion  of  the  evidence 
that  there  was  no  evidence  of  negligence  in  the  location  and 
maintenance  of  the  crane.  This  view  of  the  law  was  reiterated 
more  than  once  in  the  course  of  the  trial.  Counsel  for  defendant 
was  thus  justified  in  believing  that  this  issue  would  not  go  to 
the  jury  and  in  oflFering  no  evidence  upon  it.  What  evidence 
he  failed  to  offer  we  know  not.  He  was  justified,  we  repeat,  in 
offering  none.  The  only  cause  of  action  to  sustain  which  there 
was  any  evidence  was  thus  withdrawn  from  the  jury,  and  the 
defendant  was  justified  in  offering  no  evidence  in  resistance  of  it. 
A  verdict  for  the  plaintiff  with  such  condition  of  the  record 
cannot  stand.  Defendant  has  not  had  its  day  in  court  on  the 
only  cause  of  action  to  sustain  which  there  was  any  evidence 
for  plaintiff. 

Error  in  refusing  tendered  instruction  6,  discussed  in  the  main 
opinion,  was  not  cured  by  the  giving  of  instruction  20.  Accord- 
ing to  the  refused  instruction,  a  verdict  should  go  for  the 
defendant  if  plaintiff  failed  to  prove  her  case  of  alleged  negli- 
gence by  a  preponderance  of  the'  evidence.  Prejudice  from  the 
failure  to  give  the  instruction  was  not  cured  by  instruction  20, 
given,  wherein  the  jury  is  charged  that  proof  of  contributory 
negligence  would  entitle  defendant  to  a  verdict.  The  law  pre- 
sented by  the  one  instruction  was  not  covered  by  the  other. 

Since  the  incoming  of  the  petition  for  a  rehearing  as  to  the 


376         Vol,  21  R  R  R— Vol  44  Am  &  Enc  R  Cas.  N  S 

Dunn  v.  Chicagfo,  etc.,  Ry.  Co 

last  opinion  handed  down,  we  have  re-read  this  voluminous 
record,  including  briefs  of  counsel,  and  are  still  fixedly  of  the 
opinion  that  the  judgment  should  be  reversed. 

Petition  for  rehearing^  denied. 

The  position  of  Mr.  Justice  Steele  remains  the  same  as  in 
the  original  opinion. 


Dunn  v,  Chicago.  R.  I.  &  P.  Ry.  Co. 

(Supreme   Court  of   Iowa,   May   19,   1906.) 
[107  N.  W.  Rep.  616.] 

Evidence — Conclusion  of  Witness — ^Admissibility. — In  an  action  for 
the  death  of  a  section  hand  in  consequence  of  a  train  hurling  a  crow- 
bar against  him,  a  statement  of  decedent  that  a  co-employee  left  the 
bar  too  near  the  track  was  a  conclusion  as  to  the  negligence  of  the 
co-employee  and  inadmissible,  though  a  part  of  the  res  gestae. 

Same— -Opinion  Evidence. — A  question  asked  a  physician  testifying 
in  an  action  for  the  death  of  a  section  hand  in  consequence  of  a  train 
hurling  a  crowbar  against  him  as  to  whether  the  injury  might  have 
been  caused  by  a  crowbar  thrown  by  coming  in  contact  with  a 
swiftly  moving  object  like  a  train  >yas  objectionable,  for  the  question 
for  the  physician  was  whether  the  injury  might  have  been  caused  by 
the  impact,  and  not  whether  the  bar  might  have  been  thrown  by  the 
train. 

Master  and  Servant — Injury  to  Servant — Negligence — Evidence. — 
In  an  action  to  recover  for  death  of  a  section  hand  repairing  a  rail- 
way track,  killed  in  consequence  of  a  train  hurling  against  him  a 
crowbar  left  too  near  the  track  by  his  fellow  workman,  evidence  held 
not  to  show  negligence  in  the  operation  of  the  train. 

Same — Injury  to  Railway  Employee — Negligence  of  Co-Employee 
— Liability  of  Master.^ — The  ordinary  work  of  a  section  gang  along 
a  railway  track,  disconnected  from  any  control  of  trains,  is  not  con- 
nected with  the  use  and  operation  of  a  railway  within  Code,  §  2071, 
making  every  corporation  operating  a  railway  liable  to  its  employees 
for  the  omission  of  other  employees  connected  with  "the  use  and 
operation  of  any  railway  on  or  about  which  they  shall  be  employed," 
and  the  railway  company  is  not  liable  for  the  negligent  act  of  one 
of  the  gang  simply  so  engaged  resulting  in  injury  to  another  member 
of  the  gang. 

Same. — Where,  in  an  action  for  the  death  of  a  member  of  a  section 
gang,  there  was  no  question  as  to  what  the  employment  of  the  gang 
was.  or  as  to  what  the  men  were  doing  at  the  time  of  the  accident, 
the  question  whether  work  was  connected  with  the  use  and  operation 
of  a  railway  within  Code,  §  2071,  was  for  the  court. 

Weaver,  J.,  dissenting. 

Appeal  from  District  Court,  Cass  County;  A.  B.  Thornell, 
JucIrc. 

Suit  at  law  to  recover  for  the  death  of  the  plaintiff's  intestate. 
Directed  verdict  for  the  defendant.  The  plaintiff  appeals.  Af- 
firmed. 

*For  the  authorities  in  this  series  on  the  question,  what  is,  and  is 
not,  railroad  work,  within  the  meaning  of  employers'  liability  acts, 
see  foot-notes  appended  to  Jemming  v.  Great  Northern  Ry.  Co. 
(Minn.),  19  R.  R.  R.  697,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  697. 
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W.  A.  Follett  and  B,  I,  Salinger,  for  appellant. 
Carroll  Wright,  /.   L,  Parrish,  and  /.   B,  Rockafellow,   for 
appellee. 

Sherwin,  J.  Decedent  was  in  the  employ  of  the  defendant 
as  a  section  hand,  and  while  he,  with  other  members  of  the 
gan^,  were  eng^a^ed  in  repairing^  the  track  by  putting;  an  occa- 
sional new  tie  under  the  rails  thereof,  one  of  his  fellow  workmen 
left  a  heavy  crowbar  on  the  ground  at  the  side  of  the  track,  so 
near  to  the  rail  that  a  passing  train  struck  it  and  hurled  it 
against  the  deceased  with  such  force  as  to  cause  a  fatal  injury. 
The  petition  alleges  ne^li^ence  on  the  part  of  the  co-employee 
in  leaving  the  bar  where  he  did,  and  that  the  train  which  struck 
the  bar  was  negfligently  operated.  No  one  witnessed  the  accident 
except  the  deceased,  and  within  two  or  three  minutes  thereafter, 
he  stated  to  his  fellow  workmen  that  he  had  been  struck  by 
the  bar,  and  that  it  had  been  set  in  motion  by  the  train.  A  wit- 
ness also  testified  that  in  the  same  conversation  he  said  that 
his  co-employee  had  left  the  bar  too  near  the  track,  but  this  was 
stricken  out  on  motion  of  the  defendant.  The  ruling  was  clearly 
rig^ht.  The  statement  was  a  conclusion  relative  to  the  ne^li^ence 
of  the  co-employee,  and  thoup^h  a  part  of  the  res  gestae  it  was 
incompetent.  Furthermore,  another  witness  later  in  the  trial 
^ave  the  same  testimony,  which  remained  for  the  consideration 
of  jury.  One  of  the  plaintiff's  expert  witnesses,  a  physician, 
was  asked  whether  decedent's  injury  mig^ht  have  been  caused 
by  a  crowbar  "thrown  by  coming  in  contact  with  a  swiftly 
moving  object  like  a  train."  An  objection  to  the  question  was 
sustained,  and  rightly  so.  The  material  question  for  the  surg^eon 
was  whether  the  injury  mi^ht  have  been  caused  by  the  impact, 
and  not  whether  the  bar  mig^ht  have  been  thrown  by  the  train, 
or  some  other  force. 

The  motion  for  a  directed  verdict  was  based  on  several 
g^rounds,  and  was  sustained  generally.  Amon^  others,  it  was 
averred  that  the  orig^inal  petition  did  not  chargfe  the  defendant 
with  neg^lig-ence,  and  that  there  was  no  proof  of  the  ne^li^ence 
of  either  the  defendant  or  decedent's  co-employee,  or  any  evi- 
dence tending:  to  show  that  decedent  was  free  from  contributory 
neg^lig^ence.  The  orig^inal  petition  sufficiently  averred  the  neg^H- 
gfence  of  the  co-employee,  and  the  amendment  thereto  alleg^ed 
neg^lij^ence  in  failing  to  stop  the  train  after  decedent's  peril  was 
discovered  by  the  trainmen,  or  mig^ht  have  been  by  the  exercise 
of  reasonable  care.  There  is  no  evidence  showing;  negflig^ence  in 
the  operation  of  the  train.  The  deceased  was  not  in  a  known 
position  of  peril,  and  there  is  no  evidence  that  the  eng^ineer  either 
saw  or  could  have  seen  the  bar  in  time  to  have  stopped  the 
train,  or  that  if  he  had  seen  it,  its  position  was  such  as  to  suggest 
contact  with  the  train,  or  injury  to  the  deceased  if  such  contact 
should  occur.  While  the  evidence  as  to  the  negligence  of  the 
co-employee,  and  as  to  decedent's  freedom  from  contributory 
negligence,  is  not  as  satisfactory  as  in  many  cases,  we  are  of 
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the  opinion  that  it  made  a  fair  case  for  the  jury  on  those  issues. 
The  important  and  absolutely  controlling^  question  in  this  case 
is  whether  the  defendant  is  liable  for  the  ne^li^ence  of  decedent's 
co-employee,  under  section  2071   of  the  Code.     And  there  is 
involved  in  this  inquiry  the  question  whether  such  co-employee 
was  en^a^ed  in  work  which  was  in  any  manner  connected  with 
the  use  and  operation  of  the  defendant  road,  within  the  meaning 
of  the  statute.     The  statute  has  been  so  many  times  construed 
adversely  to  the  appellant's  contention  that  we  deem  the  ques- 
tion no  long^er  an  open  one  in  this  state.     The  deceased  clearly 
was  exposed  to  the  peculiar  hazards  incident  to  the  use  and 
operation  of   railroads,   and  was   within   the   protection   of  the 
statute.    Jensen  v.  O.  St.  L.  Ry.  Co.,  115  Iowa,  404,  88  N.  W. 
952 ;  Akeson  v.  C.  B.  &  Q.  Ry.  Co.,  106  Iowa,  54,  75  N.  W.  676. 
But  the  ordinary  work  of  a  section  ^an^  on  and  along;  the  track 
is  not  so  connected  with  the  use  and  operation  of, a  railway  as 
to  bring;  it  within  the  intendment  of  the  statute  and  make  the 
company  liable  for  the  neg;lig;ent  act  of  one  of  the  gang;,  when 
he  is  simply  so  eng^ag^ed.     We  must  not  be  understood  to  say 
or  mean,  however,  that  this  rule  is  applicable  when  the  work 
of  the  g^ang;  is  such  as  to  require  it  to  direct  or  control  the 
movement  of  trains  at  a  particular  time  and  place.    See  Keatley 
V.  I.  C.  R.  R.  Co.,  103  Iowa,  282,  72  N.  W.  545.     What  we 
mean  is  that  the  ordinary  work  of  the  section  gfang,  disconnected 
from  any  control  of  the  train,  is  not  within  the  meaning;  of  the 
statute.     Connors  z'.  Chicago,  N.  W.  Ry.  Co.,  Ill  Iowa,  384, 
82  N.  W.  953 ;  Akeson  v.  Railway  Co.,  supra ;  Reddinglon  v. 
Railway  Co.,  108  Iowa,  96,  78  N.  W.  800;  Larson  v,  Railwav 
Co.,  91  Iowa,  81,  58  N.  W.  1076;  Stroble  v.  Railway  Co.,  70 
Iowa,  556,  31  N.  W.  63,  59  Am.  Rep.  456;  Matson  v.  Railwav 
Co.,  68  Iowa,  22,  25  N.  W.  911;  Malone  v.  Railway  Co.,  65 
Iowa,  417,  21  N.  W.  756,  54  Am.  Rep.  11 ;  Hathaway  v.  Illinois 
Central  R.  Co.,  92  Iowa,  337,  60  N.  W.  651. 

We  shall  not  take  the  time  to  review  the  cases  cited  in  support 
of  our  holding;,  for  they  have  been  often  cited  and  discussed, 
but  we  call  especial  attention  to  the  Hathaway  Case  in  92  Iowa, 
and  60  N.  W.,  because  it  directly  answers  the  appellant's  con- 
tention that  the  repair  of  the  track  is  essential  to  the  operation 
of  the  road.  In  that  case  a  workman  was  injured  while  re- 
pairing; an  eng;ine  in  the  roundhouse,  by  the  neg;lig:ent  act  of  a 
fellow  workman.  It  was  held  that  the  repair  of  an  eng;ine  or 
car  was  not  so  connected  with  the  operation  of  the  road  as  to 
create  liability  under  the  statute.  The  condition  of  the  motive 
power  of  a  railway,  ordinarily  is  as  essential  to  its  operation  as 
the  condition  of  its  track,  and  there  is  no  difference,  in  principle, 
between  that  case  and  this.  It  may  be  well  to  say  in  this  con- 
nection that  some  of  the  lang;uag;e  used  in  the  Stroble  Case  has 
been  modified  in  later  cases,  but  the  modification  in  no  way 
affects  the  present  inquiry. 

Nor  is  the  conclusion  that  we  reach  in  conflict  with  our  own 


Vol,  21  R  R  R— Vol  44  Am  &  Enc  R  Cas,  N  S         379 

Dunn  V.  Chicago,  etc,  Ry.  Co 

case  relied  on  by  the  appellant,  with  one  exception  which  we 
shall  call  attention  to  further  alon^.  In  Williams  v.  Railway 
Co.,  121  Iowa,  270,  96  N.  W.  774,  and  Jensen  v.  O.  &  St.  L. 
Ry.  Co.,  supra^  the  negligent  acts  complained  of  were  directly 
connected  with  the  movement  of  rolling  stock,  and  the  only 
questions  determined  were  that  the  plaintiffs  were  exposed  to 
the  peculiar  dangers  and  perils  attendant  upon  the  use  and 
operation  of  railroads.  The  same  statement  applied  also  to  the 
following  cases.  Keatley  v.  Railway  Co.,  94  Iowa,  685,  63  N, 
W.  560  (the  first  .appeal  in  that  case)  ;  Butler  v.  Railway  Co., 
87  Iowa,  206,  54  N.  W.  208 ;  Pyne  v.  Railway  Co.,  54  Iowa,  223, 
6  N.  W.  281,  37  Am.  Rep.  198;  Pierce  v.  Railway  Co.,  73  Iowa, 
140,  34  N.  W.  783.  Fransden  v.  Railway  Co.,  36  Iowa,  372, 
which  was  decided  before  the  present  statute  became  effective. 
The  only  case  really  affording  any  support  for  the  appellant's 
contention  is  Haden  v.  S.  C.  &  Pac.  Ry.  Co.,  92  Iowa,  226,  60 
N.  W.  537.  There  a  section  foreman,  while  engaged  in  his 
duty,  was  injured  by  a  passing  train.  It  was  contended  by  the 
railway  company  that  his  duties  were  "wholly  connected  with 
the  track,  and  in  no  way  connected  with  the  use  and  operation 
of  trains  thereon."  We  held  that,  while  he  was  not  engaged  in 
the  operation  of  trains,  his  work  was  on  and  along  the  track  on 
which  trains  were  operated,  and  had  especial  reference  to  train 
movements  in  the  way  of  keeping  the  track  in  repair  and  in 
condition  therefor,  and  that  his  work  was  therefore  of  the 
hazardous  kind  contemplated  by  the  statute.  It  was  further 
said  "that  under  section  1307  of  the  Code  of  1873,  a  person 
engaged  in  keeping  in  repair  the  track  of  a  railroad  company, 
was  engaged  in  the  business  of  operating  a  railroad."  There 
was  no  question  but  what  Haden  was  a  protected  employee 
under  the  decisions.  Nor  was  there  any  question  about  his 
having  been  injured  by  the  negligent  act  of  employees  who  were 
operating  a  moving  train.  Hence  the  statement  that  we  have 
quoted  was  wholly  foreign  to  any  issue,  or  in  fact  to  any  ques- 
tion in  the  case,  and  in  so  far  as  it  purported  to  find  support  in 
the  reasoning  in  Malone  v.  Railway  Co.,  supra,  it  clearly  was 
wrong;  the  reasoning  of  that  case  being  directly  opposed  to 
the  statement.  It  was  said  in  the  Malone  Case  that  the  removal 
of  snow  from  a  railroad  track  was  in  no  proper  sense  connected 
with  the  operation  of  the  road.  Furthermore,  the  language  in 
the  Haden  Case  is  expressly  referred  to  and  discredited  in  the 
Connors  Case,  supra.  Some,  at  least,  of  the  cases,  recognize 
and  point  out  the  distinction  between  the  exposed  risk  of  the 
injured,  and  the  work  which  is  so  connected  with  the  operation 
of  the  road  as  to  create  liability  under  the  statute,  and  there 
can  now  be  no  question  as  to  the  distinction  between  the  two. 

Finally,  it  is  said  that  the  question  under  consideration  was 
exclusively  a  question  for  the  jury,  and  that  it  should  have  been 
submitted  to  it.  In  some  cases  fact  questions  may  arise,  which 
make  it  necessary  to  so  submit  this  particular  question,  but  such 
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is  not  the  case  here.  There  was  no  question  as  to  what  the 
employment  was,  or  as  to  what  the  men  were  doings  at  the  time. 
It  was,  therefore,  a  question  of  law  for  the  court.  A  verdia 
was  properly  directed,  and  the  case  is  affirmed. 


Baltimore  &  O.  R.  Co.  v,  Baldwin. 

(Circuit  Court  of  Appeals,  Sixth  Circuit,  March  16,  1906.) 

[144  Fed.  Rep.  53.] 

Death— Action  for  Wrongful  Death— Right  of  Aliens  to  Remedy.— 

The  Ohio  statute,  as  construed  by  the  Supreme  Court  of  the  state, 
gives  a  right  of  action  for  wrongful  death,  although  the  person  killed 
and  his  next  of  kin  were  all  aliens. 

Master  and  Servant — Injury  to  Servant — ^Trial — Questions  for  Jury 
— Conflict  of  Evidence.^ — Where  the  foreman  of  a  track  repairing 
crew  and  other  witnesses  all  of  whom  were  unimpeached  and  ap- 
parently credible,  testified  positively  that  warning  was  given  by  the 
foreman  of  the  approach  of  an  engine  by  which  plaintiff's  intestate, 
one  of  the  crew,  was  killed,  the  testimony  of  other  witnesses  merely 
that  they  did  not  hear  such  warning  although  in  position  where  they 
might  have  heard  it  did  not  create  a  conflict  of  evidence  which  au- 
thorized the  submission  of  the  issue  to  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

George  P.  ArreU  for  plaintiff  in  error. 
W,  H,  Boyd,  for  defendant  in  error. 

Before  Lurton,  Sbverens,  and  Richards,  Circuit  Judges. 

SeverEns,  Circuit  Judge.  This  is  an  action  brought  by  Bald- 
win, the  defendant  in  error,  as  administrator  of  Francesco  Visci 
to  recover  damages  for  the  benefit  of  the  widow  and  children 
of  the  deceased  resulting  to  them  from  his  death,  which  it  is 
alleged  was  occasioned  by  the  negligence  of  the  defendant  below, 
the  Baltimore  &  Ohio  Railroad  Company.  Visci  was  an  Italian, 
who  had  come  to  this  country  some  two  years  before  the  acci- 
dent which  caused  his  death,  and  his  citizenship  had  not  been 
changed.  He  left  a  widow  and  three  young  children  in  Italy. 
For  four  or  five  months  prior  to  the  accident  he  had  been  in 
the  employment  of  the  Baltimore  &  Ohio  Railroad  Company. 
On  the  day  of  the  accident,  he  was  one  of  a  train  crew  occupied 
in  bringing  slag  and  depositing  it  upon  the  company's  track  to 
raise  or  ballast  the  road  bed  at  Leavittsburg,  Ohio.  The  crew 
was  working  under  the  direction  of  a  foreman  named  Andrew 

♦See  generally,  note  appended  to  Haun  v.  Rio  Grande  W.  Ry.  Co. 
(Utah),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  370;  foot-notes  appended  to 
Northern  Cent.  Ry.  Co.  v.  State  (Md.),  16  R.  R.  R.  818,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  818;  foot-notes  appended  to  Indiana,  etc.,  R.  Co.  v.  Otstot 
(111.),  14  R.  R.  R.  149,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  149;  McDonald 
V.  New  York  Cent.,  etc.,  R.  Co.  (Mass.),  14  R.  R.  R.  125,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  125. 
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Preto.  The  slagf  was  partly  frozen,  and  did  not  run  out  freely 
through  tlie  gfates  at  the  side  of  the  car  when  it  was  being 
unloaded.  As  was  the  custom  in  such  circumstances,  the  eng^ine 
on  this  occasion  was  detached  from  the  cars,  run  ahead,  and 
then  back,  "bumping"  the  cars  and  shaking  the  sla^  out.  Visci 
was  on  one  of  the  cars  at  work  with  a  shovel.  It  was  customary 
for  the  foreman  to  warn  the  men  on  or  about  the  train,  before 
the  engine  bumped  the  cars,  to  look  out  and  take  care  of  them- 
selves. Whether  the  bumping  that  did  the  mischief  was  the 
third,  second  or  first  is  not  certain;  probably  it  was  the  third. 
The  blow  was  a  severe  one,  and  when  it  was  delivered  Visci  fell 
off  the  end  of  the  car  and  was  run  over  and  killed.  It  was 
alleg-ed  in  the  petition  that  the  foreman  ^ave  no  warning  that 
the  engine  was  about  to  bump  the  train,  and  this  was  the  only 
ne^li^ence  relied  upon  at  the  trial.  There  was  a  verdict  and 
judgment  for  the  plaintiff. 

Two  questions  are  presented.  First,  does  the  statute  of  Ohio 
g-ivin^  the  next  of  kin  a  remedy  for  wrongfully  causing  death 
extend  to  a  case  where  the  decedent  and  next  of  kin  are  all  of 
them  aliens?  This  ground  of  defense  was  taken  by  counsel  at 
the  trial  and  was  overruled,  and  an  exception  to  the  ruling  was 
allowed.  There  is  no  exclusion  by  express  language  in  the 
statute,  but  it  is  argued  that  the  exclusion  should  be  implied, 
because,  as  it  is  supposed,  the  Legislature  would  have  no  motive 
to  give  such  a  remedy  to  aliens,  and  the  remedy  not  being  one 
given  by  the  general  law,  the  presumption  should  be  that  the 
Legislature  was  legislating  for  the  benefit  of  its  own  people 
only.  We  think,  however,  that  the  construction  of  such  statutes 
in  other  jurisdictions  has  generally  been  more  liberal,  and  that 
they  have  been  held  not  to  exclude  aliens  from  the  remedy,  in 
the  absence  of  language  plainly  having  that  meaning.  But  a 
recent  decision  of  the  Supreme  Court  of  the  state,  Pittsburg, 
C.  C.  &  St.  L.  Ry.  V.  Naylor,  Administrator  of  Marino,  76  N. 
E.  505,  has  settled  the  construction  of  the  statute  of  Ohio 
against  the  contention  of  the  plaintiff  in  error,  by  holding  that 
aliens  are  included  in  its  provisions.  We  accept  this  construc- 
tion and  overrule  the  assignment  of  error  which  challenges  the 
ruling  of  the  court  below  upon  this  question.  Second.  At  the 
close  of  the  evidence,  which,  as  we  have  said,  was  limited  to 
the  issue  as  to  whether  the  foreman  gave  warning  to  the  de- 
ceased workman  that  the  engine  was  about  to  bump  the  cars, 
before  the  blow  which  proved  fatal  was  delivered,  counsel  for 
the  defendant  (below)  moved  the  court  for  a  peremptory  in- 
struction to  the  jury  to  render  a  verdict  for  that  party.  The 
motion  was  denied,  and  an  exception  taken.  It  is  contended  that 
there  was  in  fact  no  conflict  in  the  evidence,  which  was  to  the 
effect  that  such  warning  was  given.  The  state  of  the  record 
upon  this  subject  is,  shortly,  this.  It  appears  that  some  of  the 
witnesses  who  were  present  at  the  time  of  the  accident,  among 
them  the  foreman,  Petro,  testified  positively,  Petro  that  he  gave 
the  warning,  and  the  others  that  they  heard  it.     An  at  least 
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equal  number,  who  were  not  quite  so  favorably  situated  for 
observation,  but  still  could  probably  have  heard  it,  if  it  was 
^ven,  testified  that  they  heard  no  warning^  given.  The  question 
is  therefore  presented  whether  in  these  circumstances  there  was 
such  a  conflict  in  the  evidence  upon  the  issue  to  which  the 
trial  was  limited  to  justify  the  court  in  submitting  the  case  to 
the  jury. 

The  question  is  not  a  new  one,  but  it  has  not  often  been  pre- 
sented in  a  shape  so  simple.  The  trend  of  decision  seems  to  be 
that  negative  testimony  given  by  witnesses  who  do  not  state,  or 
when  the  circumstances  fail  to  indicate,  that  they  were  giving 
attention  and  observed  at  the  time  that  the  fact  or  event  did 
not  occur,  is  not  in  conflict  with  positive  testimony  of  witnesses 
who  were  present  and  had  equal  opportunities  for  observing, 
that  it  did  occur.  We  are  to  be  understood  as  stating  a  general 
rule.  Peculiar  circumstances  may  exist  which  would  prevent 
its  application,  as  for  instance,  when  the  witness  giving  the 
positive  testimony  is  not  worthy  of  credit,  or  his  testimony  is 
itself  unreasonable  and  not  credible.  But  when  the  conditions 
are  normal,  the  rule  is  quite  generally  applied.  In  Mt.  Adams, 
etc.,  R.  R.  Co.  v,  Lowery,  74  Fed.  643,  20  C.  C.  A.  596;  Trav- 
elers' Ins.  Co.  V.  Randolph,  78  Fed.  754,  24  C.  C.  A.  305,  and 
Minahan  v.  Grand  Trunk  W.  Ry.  Co.  (C.  C.  A.)  138  Fed.  37, 
it  was  held  by  this  court  that  when  there  is  a  substantial  conflict 
in  the  evidence,  the  question  of  fact  must  be  submitted  to  the 
jury.  But  in  Horn  v.  Baltimore  &  O.  R.  R.  Co.,  54  Fed.  301, 
4  C.  C.  A.  346,  this  court  also  held  that  the  testimony  of  credible 
witnesses  that  they  heard  the  whistle  and  bell  of  an  engine  was 
not  in  conflict  with  the  testimony  of  others  that  they  did  not 
hear  them.  And  it  was  observed  by  Judge  Swan,  who  delivered 
the  opinion  of  the  court,  after  referring  to  the  testimony  of 
certain  witnesses  and  saying  that  there  was  nothing  in  the  record 
to  discredit  them,  that: 

*'In  the  very  nature  of  things,  their  affirmative  testimony 
that  the  warning  was  given  must  be  accepted  as  proof  of  that 
fact,  notwithstanding  an  equal  or  greater  number  of  witnesses 
failed  to  notice  it,  from  whatever  cause.  There  is  in  such  cases 
no  conflict  of  evidence  as  to  the  matter  in  question.  The  ob- 
servation of  the  fact  by  some  is  entirely  consistent  with  the 
failure  of  others  to  observe  it,  or  their  forgetfulness  of  its 
occurrence." 

And  in  Chesapeake  &  O.  Ry.  Co.  v.  Steele,  84  Fed.  93,  98,  29 
C.  C.  A.  81,  86,  where  a  question  arose  whether  a  warning 
signal  was  given,  the  rule  was  recognized.  But  it  was  held 
that  there  was  a  conflict  in  the  evidence,  because  some  of  the 
witnesses  who  were  watching  the  movement  of  the  train,  testi- 
fied positively  that  no  warning  was  given.  Judge  Lurton  in 
delivering  the  opinion  of  the  court,  said : 

"It  cannot  be  safely  said  that  there  was  not  some  substantial 
evidence  tending  to  show  that  no  warning  was  given  other  than 
the  alarm  sounded  when  the  deceased  was  in  the  act  of  crossing. 
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The  evidence  for  the  defendants  in  error  amounted  to  something^ 
more  affirmative  than  a  mere  statement  by  witnesses,  who  mi^ht 
have  heard,  that  they  did  not  hear.  One  or  more  of  the  wit- 
nesses for  defendant  in  error  were  attentive  to  the  movements 
of  the  train,  and  were  able  to  say  that  no  si^al  other  than  the 
alarm  sigfnal  was  g^iven  on  that  occasion." 

In  that  case  the  contention  of  the  plaintiff  in  error  was  that 
there  was  no  evidence  to  the  effect  that  the  proper  sig^nals  were 
not  ^ven  which  made  it  proper  to  submit  that  question  to  the 
jury,  and  the  treatment  of  the  question  by  the  court  shows  clearly 
that  it  took  for  g^ranted  the  general  rule,  but  denied  its  appli- 
cation for  the  reason  stated.  It  is  evident  that  in  both  these 
last  cited  cases  the  question  was  regarded  as  one  wherein  there 
was  a  conflict  of  evidence,  and  not  as  one  which  reg^arded  the 
comparative  weig'ht  of  testimony.  And  this  seems  to  us  to  be 
the  correct  view  of  the  subject.  The  cases  are  very  numerous  in 
which  it  has  been  held  that  it  is  error  in  matter  of  l^w  for  the 
court  to  disregard  the  rule  when  it  is  invoked.  And  the  rule 
that  when  there  is  a  substantial  conflict  in  the  evidence  the  issue 
must  be  submitted  to  the  jury  is  everywhere  acknowledged.  The 
result  must  be  that  purely  negative  testimony  is  not  substantive, 
and  amounts  at  most  to  nothing^  more  than  a  mere  scintilla. 
It  would  be  a  tedious  task  to  canvass  the  cases,  state  and  fed- 
eral, in  which  the  rule  in  question  has  been  stated  and  applied 
or  disallowed  because  of  circumstances  which  affected  its  appli- 
cation. We  note  some  of  the  more  recent  decisions  of  the  federal 
courts  in  addition  to  our  own.  Stitt  v.  Huidekoper,  17  Wall. 
384,  21  L.  Ed.  644;  Cable  v,  Paine  &  Co.  (C.  C.)  8  Fed.  788, 
citing  1  Starkie  on  Ev.  578 ;  The  Thingrvalla,  1  U.  S.  App.  32, 
48  Fed.  764,  1  C.  C.  A.  87;  The  Michig^an,  25  U.  S.  App.  1, 
63  Fed.  280,  11  C.  C.  A.  187;  The  Charlotte  (D.  C.)  124  Fed. 
989;  Chicago  &  N.  W.  Ry.  Co.  v,  Andrews,  130  Fed.  65,  64  C. 
C.  A.  339. 

A  ^reat  number  of  cases  are  collected  in  17  Cyc,  at  pa^e  800 
et  seq.,  where  the  subject  is  discussed,  and  the  rule  with  its 
modifications  in  stated  substantially  as  we  have  stated  it. 

It  follows  from  what  we  have  said  that  upon  the  evidence 
g-iven  at  the  trial  the  court  erred  in  not  Riving  the  instruction 
to  find  a  verdict  for  the  defendant. 

The  judg:ment  should  be  reversed,  and  a  new  trial  awarded. 
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(Supreme  Court  of  Illinois,  April  17,  1906.     Rehearing  Denied,  June 

7.  1906.) 

[77   N.   E.   Rep.  936.] 

Master  and  Servant— Fellow  Servants— Who  Arc.*— A  foreman  of 
a  railroad  construction  prang  employed  in  unloading  cinders  from  cars 
and  preparing  the  roadbed  had  power  to  hire  and  discharge  the 
laborers  and  direct  their  movements.  He  had  also  power  to  direct 
the  movements  of  a  train  crew  employed  in  placing  the  cars  where 
they  were  to  be  unloaded.  Held,  that  the  foreman  was  not  a  fellow 
servant  of  a  member  of  the  gang,  but  was  the  employer's  vice  prin- 
cipal. 

Same — Injury  to  Servant — Combined  Negligence  of  Fellow  Servant 
and  Vice  Principal — Liability  of  Master.f — Where  an  injury  to  an 
employee  was  the  result  of  the  combined  negligence  of  a  vice  princi- 
pal and  a  fellow  servant,  the  employer  was  liable. 

Same—Complaint — Allegations  of  Negligence — Sufficiency. — A  com- 
plaint, in  an  action  for  the  death  of  an  employee  while  unloading; 
cinders  from  a  car,  in  consequence  of  other  cars  striking  it,  which 
alleged  that  the  employer  failed  to  give  to  the  employee  any  warning 
that  a  car  was  about  to  strike  the  car  on  which  he  was  working,  and 
that  through  such  negligence  the  employee  received  his  injuries,  suffi- 
ciently averred  the  negligence  of  the  employer. 

Same — Proof  of  Acts  of  Negligence. — To  maintain  a  charge  of  neg- 
ligence on  the  part  of  an  employer,  resulting  in  injuries  to  an  em- 
ployee, on  the  ground  of  the  negligence  of  a  foreman  to  warn  the 
employee,  it  must  be  proven  that  it  was  the  duty  of  the  foreman  to 
give  warning  and  that  he  failed  to  do  so. 

Same — Duty  of  Foreman  to  Warn  Employee — Evidence. — Evi- 
dence, in  an  action  for  the  death  of  an  employee  while  shoveling 
cinders  from  a  car,  in  consequence  of  the  car  being  struck  by  other 
cars,  examined,  and  held  to  warrant  a  finding  that  it  was  the  duty 
of  the  employer's  foreman  to  use  reasonable  diligence  to  give  the 
laborers  on  the  cars  warning  of  the  danger  in  consequence  of  other 
cars  approaching. 

Same — Negligence  of  Foreman — Evidence. — Evidence,  in  an  action 
for  the  death  of  an  employee  while  shoveling  cinders  from  a  car,  in 
consequence  of  the  car  being  struck  by  other  cars,  examined,  and 
held  to  warrant  a  finding  that  the  foreman  failed  to  warn  the  em- 
ployee of  the  danger  arising  in  consequence  of  other  cars  approach- 
ing, .         *        -r 

Appeal — Errors  in  Admission  of  Evidence— Correction  by  Instruc- 
tions.— The  error  in  admitting  evidence  showing  that  a  servant  had 
no  acquaintance  with  a  fellow  servant  was  rendered  harmless  where 
the  court  charged  that  it  was  not  necessary,  in  order  to  constitute 
two  employees  fellow  servants,  that  they  should  be  personally  ac- 
quainted with  each  other. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  A.  J.  Kimmel,  administrator  of  William  H.  Rock- 
hold,  deceased,  against  the  Chicago  &  Eastern  Illinois  Railroad 

*For  the  authorities  in  this  series  on  the  question  whether  a  fore- 
man is  the  fellow  servant  of  a  hand  working  under  his  orders,  see 
foot-notes  appended  to  Howard  v.  Chesapeake  &  O.  Ry.  Co.  (Ky.),  18 
R.  R.  R.  842,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  842. 

tSee  extensive  note  appended  to  Root  v.  Kansas  City  Southern  Ry. 
Co   (Mo.),  20  R.  R.  R.  171,  43  Am.  &  Eng.  R.  Cas.,  N.  S..  171. 
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Company.    From  a  judgfment  of  the  Appellate  Court  affirming  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

This  is  an  appeal  from  a  jud^ent  of  the  Appellate  Court  for 
the  First  District,  affirmino:  a  judgment  of  the  Superior  Court 
of  Cook  county  in  favor  of  appellee,  and  against  appellant,  for 
$1,500,  and  costs  of  suit,  in  an  action  on  the  case,  brought  to 
recover  damages  on  account  of  the  death  of  William  H.  Rock- 
hold,  caused,  it  is  alleged,  by  the  negligence  of  the  appellant. 
The  facts  of  the  case,  as  stated  by  the  Appellate  Court,  are  as 
follows:  "Rockhold  at  and  for  some  time  before  his  death  was 
employed  by  the  defendant  as  a  laborer,  in  repairing,  ballasting, 
and  surfacing  its  tracks  near  Marion,  111.  He  belonged  to  what 
was  known  as  *Extra  construction  gang  Xo.  4/  in  which  were 
40  or  more  laborers.  These  laborers  unloaded  cinders  from 
cars,  prepared  the  roadbed,  and  placed  the  cinders  on  the  road- 
bed. The  cinders  were  brought  in  cars  from  Chicago  in  reg-^ 
ular  trains,  and  the  cars  were  left  on  side  tracks  near  to  the 
places  at  which  they  were  to  be  unloaded.  To  move  the  cars 
from  the  places  where  they  were  left  to  the  places  where  they 
were  to  be  unloaded,  the  defendant  had  an  engine  and  an  engine 
crew,  consisting  of  a  conductor,  engineer,  fireman,  and  brakeman,. 
The  crew,  as  well  as  the  laborers  in  extra  gang  No.  4,  were 
under  the  charge  and  control  of  Francis,  the  foreman  of  the 
defendant  in  charge  of  said  work,  and  both  the  engine  crew  and 
the  construction  gang  were  engaged  exclusively  in  said  con- 
struction work.  The  engine  was  used  to  take  the  laborers  to 
and  from  the  camp,  in  which  they  slept,  to  their  places  of  work^ 
and  the  engine  was  usually  kept  coupled  to  the  cars,  which 
were  being  unloaded,  and  used  to  move  such  cars  when  nec- 
essary. The  engine  or  train  crew  only  took  part  in  operating 
the  engine,  coupling  and  uncoupling  the  cars,  and  other  work 
connected  with  the  operation  of  the  engine  and  the  cars  attached 
thereto,  and  had  nothing  to  do  with  the  unloading  of  the  cars, 
or  the  work  upon  the  roadbed.  The  laborers  had  nothing  to  do 
with  the  operation  of  the  engine,  or  the  moving  of  cars.  February 
11,  1899,  the  engine  crew  were  ordered  by  Francis  to  go  from 
the  place  where  the  laborers  were  unloading  cars  to  bring  three 
other  cars  filled  with  cinders  to  be  unloaded.  They  returned 
with  three  loaded  cars  in  front  of  the  engine.  A  train  of  eight 
or  nine  cars,  upon  three  of  which  the  brakes  were  set,  stood 
coupled  together  upon  the  track  upon  which  the  engine  and  cars 
came  from  the  south.  On  one  of  the  train  of  standing  cars 
Rockhold  and  8  or  10  other  laborers  were  at  work,  shoveling 
cinders  from  the  car.  The  front  car  of  the  approachinir  train 
struck  the  car  at  the  south  end  of  the  train  of  standing  cars 
with  sufficient  force  to  drive  that  train  forward  40  or  50  feet, 
and  thereby  Rockhold  was  thrown  down  from  the  car  where  he 
was  at  work  to  the  track,  and  so  injured  as  to  cause  his 
death." 

21  RRR-2S 
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Calhoun,  Lyford  &  Sheean  {Robert  J,  Slater,  of  counsel),  for 
appellant. 
Alden,  Latham  &  Youn^,  for  appellee. 

Magruder,  J.   (after  stating^  the  facts).     There  is  evidence 
tending:  to  show  that  the  crew,  consisting-  of  the  engineer,  con- 
ductor, fireman,  and  brakeman,  which  had  charge  of  the  three 
cars  loaded  with  cinders,  and  the  engine  attached  thereto,  coming 
from  the  south,  were  guilty  of  negligence  in  pushing  the  train 
forward  without  giving  proper  warning,  or  signal,   in  such  a 
way  as  to  make  it  strike  against  the  nine  cars  standing  upon 
the   track.     The   deceased,   Rockhold,   was   at   work   shoveling 
out  cinders  in  one  of  these  cars,  standing  upon  the  track.     In 
the  train  coming  from  the  south  the  three  new  cars,  filled  with 
cinders,  were  ahead  of  the  engine.    The  engine  was  at  the  rear 
of  the  three  cars,  pushing  them   forward,   instead  of   hauling 
them.     The  evidence  tends  to  show  that  the  business  of  Rock- 
hold,  the  deceased,  and  the  other  laborers,  who  composed  the 
extra  gang  No.  4,  was  that  of  shoveling  cinders  from  g^ondola 
cars,   spreading  the  same  over  appellant's   right  of  way^   bal- 
lasting the  track,   tamping  ties,   and   occasionally   doing   some 
spiking,  and  that  they  had  nothing  to  do  with  the  operation  of 
the  train.     On  the  other  hand,  the  evidence  tends  to  show  thiat 
the  duties  of  the  train  crew  consisted  in  looking  after  the  opera- 
tion of  the  train,  and  that  they  had  nothing  to   do  with   the 
shoveling  of  cinders,  or  other  work,  done  by  the  members  of 
ertra  gang  No.  4.  to  which  the  deceased  belonged. 

Francis,  the  foreman,  and  the  deceased,  Rockhold,  were  not 
fellow  servants ;  and  the  language  of  the  second  count  in  the 
declaration  sufficiently  alleges  the  negligent  act  of  Francis,  the 
foreman,  in  failing  to  give  Rockhold  any  warning  of  the  ap- 
proach of  the  engine  and  additional  cars.  As  foreman,  directing 
the  movements  of  both  the  shoveling  gang  and  the  train  crew, 
Francis  was  the  direct  representative  of  the  appellant,  and  not 
a  fellow  servant  with  any  of  the  workmen.  At  any  rate,  the 
evidence  tends  to  show  that,  if  the  injury  was  not  altogether 
the  result  of  the  failure  of  Francis  to  give  warning,  it  was  the 
result  of  combined  negligence  on  the  part  of  Francis  in  such 
respect  and  the  negligence  of  the  train  crew  in  pushing  for- 
ward the  engine  and  new  cars  in  such  a  way  as  to  strike  the 
standing  cars.  If  the  negligence  of  the  representative  of  the 
appellant  company,  whose  negligence  is  the  negligence  of  the 
company,  contributed  to  the  injury,  and  the  injury  would  not 
have  occurred  but  for  his  lack  of  care,  then  the  appellant  com- 
pany is  liable.  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242, 
32  N.  E.  285,  18  L.  R.  A.  215;  Chicago  Union  Traction  Co.  v. 
Sawusch,  218  111.  130,  75  N.  E.  797;  Chicago  &  Northwestern 
Railwav  Co.  v,  Gillison,  173  111.  264,  SO  N.  E.  657,  64  Am.  St. 
Rep.  117;  Armour  r.  Golkowska,  202  111.  144,  66  N.  E.  1037. 
Francis,  being  the  foreman  of  the  extra  gang  No.  4,  and  di- 
recting the  train  crew  as  to  the  movements  of  the  cars  con- 
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tainingf  cinders,  was  vested  with  authority  to  hire  and  discharge 
the  laborers  or  shovelers,  and  therefore,  under  the  decisions 
of  this  court,  was  not  a  fellow  servant  of  Rockhold.  Chicago 
&  Alton  Railroad  Co.  v.  May,  108  111.  288 ;  Chicago,  Burlington 
&  Quincy  Railroad  Co.  v.  Blank,  24  Jll.  App.  438 ;  Chicago  An- 
derson Pressed  Brick  Co.  v,  Sobkowiak,  148  111.  573,  36  N.  E. 
572;  Graver  Tank  Works  v.  O^Donnell,  191  111.  236,  60  N. 
E.  831. 

The  evidence  also  tends  to  show  that  it  was  customary  to  give 
the  shovelers  a  warning  by  calling  to  them  before  a  coupling 
was  about  to  be  made,  and  that  Francis  neglected  to  give  such 
warning  on  the  occasion  when  Rockhold  was  killed.  There 
was  a  conflict  in  the  evidence  upon  this  subject,  but  it  was  for 
the  jury  to  determine  whether  or  not  such  warning  was  actually 
given  by  Francis,  the  foreman.  We  concur  in  the  following 
views  upon  this  subject  expressed  by  the  Appellate  Court  in 
their  opinion  deciding  this  case,  speaking  through  Mr.  Justice 
Baker : 

"The  contention  that  this  count  [the  second  count]  only  charges 
negligence  in  respect  to  the  control  and  management  of  the 
-engine  cannot,  we  think,  be  sustained.  The  count  also  alleges, 
as  a  substantial  act  of  negligence  of  the  defendant,  the  failure 
of  the  defendant  to  give  to  Rockhold  any  warning  that  the 
engine  or  a  car  attached  thereto  was  about  to  strike  the  car 
upon  which  Rockhold  was  then  working,  and  that,  through  the 
act  of  negligence  so  charged,  Rockhold  received  the  injuries 
which  caused  his  death.  To  maintain  this  charge  of  negligence, 
upon  the  ground  of  the  negligence  of  Francis  to  give  such 
warning,  the  plaintiff  was  bound  to  prove  facts  from  which 
the  jury  might  properly  find  that  it  was  the  duty  of  Francis  to 
give  such  warning,  as  well  as  his  failure  to  give  warning,  but 
it  was  not  necessary  to  aver  such  facts  or  the  existence  of  the 
duty;  but  it  was  sufficient  to  aver  the  ultimate  fact  that  the 
defendant  was  guilty  of  negligence  in  failing  to  give  such  warn- 
ing to  Rockhold.  Francis  testified  that,  at  the  time  of  the  acci- 
dent, he  was  standing  by  the  side  of  the  track,  about  two  car 
lengths  from  the  south  end  of  the  train  of  cars  on  which  the 
laborers  were  at  work;  that,  as  the  train  to  which  the  engine 
was  attached  approached  to  make  the  coupling,  he  saw  the 
brakeman  on  the  front  car  give  the  'slow'  or  'easy'  signal  to  the 
engineer;  and  that  he  'then  turned  and  hollered  to  the  men  to 
look  out'  The  engineer  testified  that,  when  the  cars  came  to- 
gether, there  was  not  any  more  jolt  than  an  ordinary  coupling 
would  have  made. 

"The  question  whether  Francis  was  guilty  of  negligence  was 
a  question  of  fact  for  the  jury.  In  determining  that  question  it 
was  for  the  jury  tcf  say  what  was  the  duty  of  Francis  under  the 
facts  and  circumstances  shown  by  the  evidence,  as  well  as  to 
find  what  he  did  or  failed  to  do.  Whether  there  was  evidence 
to  warrant  and  support  a  finding  by  the  jury  that  it  was,  under 
the  circumstances  shown  by  the  evidence,  the  duty  of  Francis 
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to  fi^ive  warning^  to  the  men  who  were  at  work  on  the  standing: 
cars,  is  a  question  of  law.  But,  if  there  was  evidence  to  war- 
rant and  support  a  finding^  by  the  jury  that  it  was  the  duty  of 
Francis  to  g^ive  such  warning,  then  the  question  whether  it 
was  or  was  not  the  duty  of  Francis  to  give  such  warning  is  a 
question  of  fact.  The  engineer  testified  that,  ^when  the  cars  came 
together,  there  was  not  any  more  jolt  than  an  ordinary  couplinjj 
would  have  made.  Eight  or  ten  men  were  shoveling  cinders 
from  the  same  car  with  Rockhold,  and  other  men  were  workin«j 
on  other  cars,  and,  by  the  concussion  caused  by  the  impact,  all 
the  men  were  thrown  down.  When  the  cars  came  together, 
Francis  was  standing  by  the  side  of  the  track,  two  car  lengths 
from  the  south  end  of  the  train  of  standing  cars.  He  saw  the 
train  approaching,  and  knew  that  a  coupling  was  about  to  be 
made  between  a  car  of  that  train  and  a  car  of  the  standing 
train. 

"If  the  jury  found,  and  we  think  the  evidence  warranted  them 
in  finding,  thqt  it  was  usual  and  common  in  making  a  coupling? 
between  a  car  of  a  moving  and  a  car  of  a  standing  train  for  the 
former  to  strike  the  latter  with  as  much  force  as  the  one  struck 
the  other  at  the  time  in  question,  which  was,  as  has  been  said, 
with  an  impact  sufficient  to  drive  a  train  of  eight  or  nine  cars, 
on  three  of  which  the  brakes  were  set,  forward  40  or  50  feet, 
and  to  produce  a  jar  or  concussion  which  caused  all  the  men 
who  were  standing  on  those  cars  at  work  to  fall  down,  then 
we  think  that  in  view  of  the  evidence  as  to  the  place  where 
Francis  stood,  and  his  knowledge  of  the  peril  to  which  the  men 
who  were  at  work  on  the  car  would  be  exposed  when  the  moving 
train  should  strike  the  standing  train,  and  the  other  facts  shown 
by  the  evidence,  the  jury  were  warranted  in  finding  that  it 
was  the  duty  of  Francis  to  use  reasonable  care  and  diligence  to 
give  to  the  laborers  on  the  cars  warning  of  the  new  oeril  to 
which  they  were  exposed,  so  that  they  might  throw  themselves 
down  upon  the  cinders,  or  take  other  steps  to  guard  against  the 
danger  of  being  thrown  from  the  car,  when  the  train  on  which 
they  were  should  be  struck  by  the  other  train. 

"The  testimony  upon  the  question  whether  Francis  gave  any 
warning  to  the  laborers  on  the  approach  of  the  train  is  conflict- 
ing. He  testified  that,  when  he  saw  the  biakeman  give  the 
*slow'  or  'easy'  signal,  he  called  out  to  his  men  to  look  out. 
There  is  no  testimony  that  any  one  heard  such  call.  Two 
witnesses,  who  were  on  one  of  the  standing  cars,  testified  that 
they  did  not  hear  him  call  out,  and  the  brakeman,  on  his  cross- 
examination,  testified  that  he  could  not  say  that  he  heard  Francis 
'holler'  at  the  men.  Upon  this  testimony,  and  the  testimony  that 
all  the  men  on  the  standing  cars  were  thrown  down  by  the 
impact,  we  cannot  say  that  the  jury  were  not  warranted  in 
finding  that  Francis  failed  to  call  out  to  the  men  on  the  cars,  or 
to  give  them  any  warning  of  the  approach  of  the  train,  or  in 
finding  that  the  failure  of  Francis  to  give  such  warning  con- 
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stituted  negligence  on  the  part  of  the  defendant,  which  directly 
contributed  to  the  injury  and  death  of  plaintiff's  intestate." 

It  is  said  that  the  court  committed  error  in  some  of  its  rulings 
upon  the  evidence.  For  example:  A  witness  named  Hill,  who 
was  engaged  with  the  other  laborers  in  shoveling  cinders  out 
of  the  standing  cars,  was  asked  whether  he  ever  knew  the  en- 
gineer operating  the  engine  and  the  three  new  cars  which  struck 
the  standing  cars.  It  is  assigned  as  error  that  the  court  per- 
mitted the  witness  to  answer  that  he  did  not  know  the  en- 
gineer. This  testimony  is  said  to  be  improper,  upon  the  ground 
that  the  fellow  servant  rule  does  not  rest  in  any  degree  upon  the 
personal  acquaintance  existing  between  the  servants,  and  that 
therefore  it  was  immaterial  whether  any  of  the  shoveling  gang 
were  acquainted  with  any  of  the  train  crew  or  not.  It  is  un- 
necessary to  discuss  this  question.  We  are  of  the  opinion  that, 
even  if  the  ruling  of  the  court  upon  this  subject  was  wrong,  it 
could  not  have  done  the  appellant  any  harm,  for  the  reason 
that  the  court  gave,  at  the  request  of  the  appellant,  an  instruc- 
tion, numbered  21,  which  was  as  follows,  to  wit:  "The  court 
instructs  the  jury  that  it  is  not  necessary,  in  order  to  constitute 
two  employees  fellow  servants,  that  they  should  be  personally 
acquainted  with  or  know  each  other's  names,  or  that  they  should 
be  doing  identically  the  same  thing  at  the  same  time.  The 
rule  exempting  the  master  from  liability  does  not  rest  in  any 
degree  upon  personal  acquaintance  or  actual  previous  association 
between  the  servants,  but  upon  the  relation  of  their  duties  to 
each  other  and  the  respective  positions  which  they  hold.  If, 
therefore,  you  believe  from  the  evidence  that,  at  the  time  the 
injury  in  question  was  received,  the  deceased,  William  Rock- 
hold,  was  directly  co-operating  with  the  employees  in  charge  of 
the  locomotive  in  the  particular  work  of  the  defendant  then  in 
hand,  in  such  case  it  is  your  duty  to  find  the  defendant  not 
guilty,  even  though  you  believe  from  the  evidence  that  said 
Rockhold  was  not  acquainted  with  said  employees  so  in  charge 
of  said  engine." 

Two  or  three  instructions  are  objected  to  by  the  appellant 
upon  the  alleged  ground  that  they  singled  out  particular  facts 
and  called  the  attention  of  the  jury  thereto.  These  instructions 
did  not  call  the  attention  of  the  jury  to  paricular  facts,  which 
would  or  would  not  constitute  a  right  of  recovery,  but  merely 
to  certain  elements,  which  did  or  did  not  enter  the  definition 
of  fellow  servants.  Even,  however,  if  it  be  true  that  these 
instructions  were  not  strictly  accurate.,  yet  all  the  instructions 
given  to  the  jury  should  be  construed  as  a  whole,  and^  when 
they  are  so  construed,  the  jury  had  before  them  all  the  elements 
which  constituted  a  proper  definition  of  fellow  servants,  instead 
of  particular  and  isolated  elements.  Twenty-three  instructions 
were  given  on  behalf  of  the  appellant  bv  the  court,  and,  if  the 
two  instructions  to  which  appellant  takes  exception  in  this 
regard  were  objectionable  taken  by  themselves,  they  cannot  be 
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so  regfarded  when  taken  with  the  rest  of  the  instructions,  which 
state  in  detail  what  is  required  under  the  fellow  servant  rule. 

We  find  no  error  which  would  justify  us  in  reversing^  the 
jud^^ments  of  the  lower  courts.  According^ly  the  judf^ment  of 
the  Appellate  Court  is  affirmed. 

Judgement  affirmed. 


McGuiRE  V.  Chicago,  B.  &  Q.  R.  Co. 

(Supreme  Court  of  Iowa,  July  14,  1906.) 
[108  N.  W.  Rep.  902.] 

Statutes — ^Amcndmcnt — Construction. — Unless  the  contrary  intent 
is  clearly  indicated,  an  amended  statute  is  to  be  construed  as  if  the 
original  statute  had  been  repealed,  and  a  new  and  independent  act  in 
the  amended  form  had  been  adopted. 

Same—Title. — The  title  of  a  statute,  which  simply  names  or  de- 
scribes itself  as  an  amendinj?  act,  without  stating:  the  specific  char- 
acter or  substance  of  the  amendment,  is  sufficient. 

Same — Germane  Provisions. — Code,  §  2071,  in  its  original  form, 
imposed  a  liability  on  railway  corporations  in  favor  of  their  em- 
ployees for  injuries  through  the  negligence  of  fellow  servants,  re- 
gardless of  any  contract  restricting  such  liability,  after  which  it  was 
amended  (Acts  27th  Gen.  Assem.  p.  33,  c.  49),  so  as  to  provide  that 
no  contract  of  insurance,  relief,  or  indemnity,  in  case  of  injury  or. 
death,  entered  into  prior  to  the  injury  between  the  person  so  injured 
and  such  corporation,  or  any  other  person  or  a'ssociation,  etc.,  should 
be  a  defense  to  any  action  brought  under  such  section.  Held,  that 
the  provisions  of  the  amendment  were  germane  to  those  of  the 
original  act,  and  were  therefore  properly  covered  by  a  title  reciting 
that  the  amendment  was  "An  act  to  amend  Code,  §  2071." 

Constitutional  Law — Validity  of  Statutes — Province  of  Court. — It  is 
not  the  province  of  the  court,  in  determining  the  constitutionality  of 
a  statute,  to  pass  on  the  policy,  wisdom,  or  justice  thereof,  or  on  the 
expediency  of  its  enactment. 

Same. — A  statute  will  not  be  declared  unconstitutional,  except 
when  it  violates  such  instrument  "so  clearly,  palpably,  and  plainly" 
as  to  leave  no  reasonable  doubt. 

Same — Powers  of  States — Legislative  Power. — Subject  to  the  au- 
thority expressly  or  by  necessary  inference  delegated  to  the  federal 
government,  the  state  has  sovereign  legislative  power  over  all  sub- 
jects except  such  as  are  withheld  from  it  by  the  state  Constitution. 

Same — "Person" — Corporations. — A  corporation  is  a  "person," 
within  the  fourteenth  amendment  of  the  federal  Constitution,  and  as 
such  may  not  rightfully  be  denied  the  protection  of  the  laws  of  the 
state  on  equal  terms  with  all  others  under  like  circumstances  and 
conditions. 

Same — Uniformity.* — Acts  27th  Gen.  Assem.  p.  33,  c.  49,  amending 
Code,  §  2071,  making  every  corporation  operating  a  railway  liable  for 
injuries  to  a  servant  caused  by  the  negligence  of  a  fellow  servant, 
regardless  of  any  contract  of  insurance,  relief,  benefit,  or  indemnity 
entered  into  prior  to  the  injury  between  the  persons  so  injured  and 
such  corporation,  or  any  other  person  or  association  acting  for  the 

♦For  the  authorities  in  this  series  on  the  subject  of  the  constitu- 
tionality of  emoloyers*  liability  acts,  see  foot-notes  appended  to 
Kane  v.  Erie  R.  Co.  (C.  C.  A.),  20  R.  R.  R.  233,  43  Am.  &  Eng.  R. 
Cas.,  N.  S.,  233. 
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corporation,  operated  equally  on  all  railroad  companies  within  the 
state,  which  constituted  a  proper  subject  of  classification,  and  was 
therefore  not  unconstitutional,  as  a  violation  of  the  equality  clause  of 
the  federal  Constitution. 

Same  —  Police  Power  —  Liberty  of  Contract.t  —  Such  section  as 
amended  constituted  a  proper  exercise  of  the  state's  police  power,  and 
was  therefore  not  objectionable  as  an  unconstitutional  restriction  on 
the  railroad's  liberty  of  contract. 

^  Same — Obligation  of  Contracts — Corporations — Powers — Regula- 
tion.— Since  a  corporation  has  no  rights  except  those  with  which  it  is 
endowed  by  the  lawmaking  power,  and  the  power  of  creation  neces- 
sarily implies  the  power  of  regulation,  the  state  has  power  to  pass 
regulatory  legislation  which  is  binding  on  both  foreign  and  domestic 
corporations,  regardless  of  whether  the  right  of  charter  amendment 
was  reserved. 

Commerce — Interstate  Commerce — Corporations — Regrulation  by 
.State4 — The  fact  that  a  railroad  corporation  is  engaged  in  interstate 
commerce  does  not  exempt  it  from  control  by  the  state  in  respect  to 
all  business  done  therein  not  directly  connected  with  traffic  between 
the  states. 

Ladd  and  Bishop,  JJ.,  dissenting. 

Appeal  from  District  Court,  Appanoose  County;  M.  A.  Rob- 
erts, Jud^e. 

The  opinion  states  the  case.    Reversed. 

C  F.  Howell  and  C,  H,  El^in,  for  appellant. 
H.  H.   Trimble,  Palmer   Trimble,  P.  S,  Payne,  and  /.    W. 
Blythe,  for  appellee. 

Weaver,  J.  The  plaintiff's  petition  at  law  alleg^es  that,  while 
in  the  service  of  the  defendant  railway  company  as  brakeman 
and  while  in  the  exercise  of  reasonable  care  for  his  own  safety, 
he  was  seriously  and  permanently  injured  by  reason  of  the 
negfligfence  of  a  co-employee  in  the  manaj^ement  of  the  train 
on  which  he  was  employed,  and  he  asks  to  recover  damages  in 
the  sum  of  $2,000.  As  a  bar  to  the  plaintiff's  right  of  recovery 
the  defendant  alleges  that  at  the  time  of  the  accident  in  which 
plaintiff  was  injured  he  was  a  member  of  the  Burlington  Relief 
Department,  an  association  organized  by  the  defendant  and  its 
employees  (the  rules  and  regulations  of  which  are  made  a  part 
of  the  answer),  and  that  by  reason  of  such  membership  the 
plaintiff  became  entitled  to  recover  certain  benefits,  and  that 
he  did  in  fact  receive  from  the  association  on  that  account  the 
aggregate  sum  of  $822.  It  is  further  alleged  that  by  the  terms 
of  the  contract  embodied  in  the  Relief  Department  regulations 
plaintiff  had  an  election  to  accept  said  benefits,  or  to  waive  them 

tFor  the  authorities  in  this  series  on  the  subject  of  the  police  pow- 
ers of  a  state  over  railroad  companies,  see  foot-notes  appended  to 
Chicago,  etc.,  Ry.  Co.  v.  People  (U.  S.),  19  R.  R.  R.  657,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  657. 

tFor  the  authorities  in  this  series  on  the  subject  of  state  regula- 
tion of  interstate  commerce,  see  foot-note  appended  to  United  States 
Express  Co.  v.  State  (Ind.),  18  R.  R.  R.  73,  41  Am.  &  Eng.  R.  Cas., 
N.  S.,  73;  foot-note  appended  to  Illinois  Cent.  R.  Co.  v.  Mississippi  R. 
Common  (C.  C.  A.),  17  R.  R.  R.  544,  40  Am.  &  Eng.  R.  Cas.,  N.  S.. 
544. 
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and  insist  upon  his  claim  agfainst  the  defendant  for  damagfes, 
but  he  was  not  entitled  to  both,  and  that  by  reason  of  his  ac- 
ceptance of  such  benefits  he  is  now  estopped  to  recover  anytiiin^ 
in  this  action.  The  answer  further  asserts  that  the  provisions 
of  Code,  §  2071,  as  amended  by  the  Twenty-Seventh  General 
Assembly  (Acts  27th  Assem.  p.  33,  c.  49),  have  no  eflFect  to 
bar  or  estop  the  defendant  from  relyinf^  upon  the  defense  above 
stated,  because  said  amendment  is  in  contravention  of  the  Con- 
stitution of  the  United  States  and  the  Constitution  of  the  State 
of  Iowa.  A  demurrer  to  the  answer  having  been  overruled,  the 
plaintiff  appeals. 

The  questions  suggested  by  the  record  and  argued  by  counsel 
may  be  condensed  as  follows :  ( 1 )  Assuming  the  truth  of  the 
matters  pleaded  in  the  petition  and  answer,  is  the  case  one  calling 
for  the  application  of  the  statutory  provision  upon  which  plaintiff 
relies?  (2)  If  the  foregoing  question  be  answered  in  the  af- 
firmative, is  Code,  §  2071,  as  it  now  stands,  a  valid  exercise  of 
legislative  power,  or  is  it  void  as  being  in  contravention  of  the 
Constitution,  national  or  state? 

1.  As  originally  enacted  Code,  §  2071,  was  in  words  as  follows: 
'*Every  corporation  operating  a  railway  shall  be  liable  for  all 
damages  sustained  by  any  person,  including  the  employees  of 
such  corporation,  in  consequence  of  the  neglect  of  the  agents, 
or  by  any  mismanagement  of  the  engineers  or  other  employees 
thereof,  and  in  consequence  of  the  willful  wrongs  whether  of 
commission  or  omission  of  such  agents,  engineers  or  other  em- 
ployees when  such  wrongs  are  in  any  manner  connected  with 
the  use  and  operation  of  any  railway  on  or  about  whic'i  they 
shall  be  employed,  and  no  contract  which  restricts  s  ich  liability 
shali  be  legal  or  binding."  The  amendment  to  whicli  reference 
hns  been  made  adds  to  said  section  the  following:  **Nor  shall 
any  ccntract  of  insurance  relief,  oeneilf.  or  mdemnity  In  case  of 
injury  or  death,  entered  into  prior  to  the  Injury,  b "'tween  •  the 
person  so  injured  and  such  corporation  or  any  other  person  or 
association  acting  for  such  corporation,  nor  shall  the  acceptance 
of  any  such  relief,  insurance,  benefit  or  indemnity  by  the  person 
injured,  his  widow,  heirs  or  legal  representatives  after  the  in- 
jury, from  such  corporation,  person  or  association,  constitute 
any  bar  or  defense  to  any  cause  of  action  brought  under  the 
provisions  of  this  section;  but  nothing  contained  herein  shall 
be  construed  to  prevent  or  invalidate  any  settlement  for  dam- 
ages between  the  parties  subsequent  to  the  injuries  received." 
The  events  leading  up  to  the  adoption  of  this  amendment  are 
matters  of  common  knowledge.  Subsequent  to  the  enactment 
of  Code,  §  2071,  in  its  original  form,  a  relief  department  scheme 
for  the  payment  of  benefits  to  injured  employees  was  organized 
by  the  appellee  herein ;  one  of  the  provisions  or  regulations  of 
the  department  being  that  the  bringing  of  suit  by  a  member  for 
damages  should  suspend  his  right  to  receive  further  benefits 
until  the  suit  was  discontinued,  and  the  acceptance  of  the  benefits 
should  operate  as  a  release  and  satisfaction  of  all  claims  for 
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damages.  Prior  to  the  adoption  of  the  amendment  it  was  held 
by  this  court  that  the  relief  contract  was  not  void  as  being 
against  public  policy,  and  employees  of  the  railway  who  ac- 
cepted benefits  from  the  association  on  account  of  injuries  re- 
ceived in  the  company's  service  were  held  to  be  barred  from 
the  recovery  of  damages.  Donald  v.  Railroad  Co.,  93  Iowa, 
284,  61  N.  W.  971,  33  L.  R.  A.  492;  Maine  v.  Railroad  Co., 
109  Iowa,  260,  70  N.  W.  630,  80  N.  W.  315.  Upon  the  an- 
nouncement of  the  first  of  the  cited  decisions  the  matter  of 
further  legislation  to  restrict  or  prohibit  contracts  of  this  nature 
became  a  topic  of  very  general  discussion  throughout  the  state, 
and  in  apparent  response  to  the  public  sentiment  manifested, 
the  Twenty-Eighth  General  Assembly  enacted  the  amendment 
quoted  above.  That  it  was  intended  to  invalidate  defenses  like 
that  which  is  here  pleaded,  and  to  permit  an  employee  injured 
by  the  neglect  of  the  corporation  or  its  servants  to  recover  his 
damages,  notwithstanding  the  terms  of  his  membership  in  the 
Relief  Department  or  the  receipt  of  benefits  thereunder,  seems 
to  be  very  clear  from  the  language  employed.  To  the  extent 
that  the  legislative  will  is  here  expressed,  the  questipn  of  public 
policy  which  has  been  argued  by  counsel,  is  eliminated;  for  the 
statute,  if  constitutional,  must  stand  as  the  authoritative  ex- 
pression of  the  public  policy  of  the  state,  which  the  courts  are 
bound  to  observe  and  enforce. 

But  it  is  said  in  behalf  of  appellee  that  the  amendment,  even 
if  valid,  has  reference  to  such  relief  contracts  only  as  operate 
to  "restrict  the  liability"  of  the  company,  and  that  this  court, 
by  its  decisions  under  the  statute  as  it  stood  before  the  amend- 
ment, has  already  held  contracts  similar  to  the  one  now  before 
us  not  to  be  of  that  character.  This  argument  is  reinforced 
by  the  further  proposition  that,  if  the  amendment  is  to  be  con- 
strued as  enlarging  the  scope  of  the  section  and  applied  to  cases 
not  before  within  its  prohibition,  it  must  be  held  unconstitutional, 
because  the  title,  "An  act  to  amend  Code,  §  2071,"  does  not 
sufficiently  set  forth  the  subject  of  the  legislation.  It  will  be 
conceded  that,  to  be  .of  any  effect,  an  amendment  to  a  statute 
must  have  some  relevancy  to  the  original  act,  and  the  two  are 
to  be  read  together  in  seeking  to  discover  the  legislative  will  and 
purpose.  But  there  is  no  rule  of  interpretation  requiring  us  to 
give  the  amended  statute  a  meaning  which  differs  in  any  de- 
gree from  that  which  would  have  been  given  it,  had  the  matter 
of  amendment  been  made  a  part  of  the  original  act.  In  other 
words,  unless  the  contrary  intent  is  clearly  indicated,  the  amended 
statute  is  to  be  construed  as  if  the  original  statute  had  been 
repealed  and  a  new  and  independent  act  in  the  amended  form 
had  been  adopted.  Holbrook  v,  Nichols,  36  111.  161 ;  McKibben 
V.  Lester,  9  Ohio  St.  627;  Farrell  v.  State,  54  N.  J.  Law,  421, 
24  Atl.  725;  Kamerick  v.  Castleman,  21  Mo.  App.  587;  Hum- 
phrey z/.  Parsons,  15  N.  Y.  595 ;  Conrad  v.  Nail,  24  Mich.  277, 
Now,  Code,  §  2071,  as  first  enacted,  making  railway  companies 
liable  for  injuries  occasioned  to  a  servant  by  the  negligence  of  a 
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fellow  servant,  gfave  to  employees  in  that  service  an  important 
rig^ht  or  measure  of  protection  which  did  not  before  exist,  and 
undertook  to  g^uard  the  same  by  a  provision  rendering:  void  any 
agfreement  or  stipulation  in  the  contract  of  employment  waiving: 
or  restricting^  the  benefit  of  such  statutes.  This  provision  was 
stated  in  g^eneral  terms  only  and,  when  it  was  invoked  to  avoid 
tlie  effect  of  appellee's  relief  department  contract,  this  court 
decided,  as  we  have  already  seen,  that  such  contract  did  not 
restrict  the  statutory  liability  of  the  corporation  and  was  there- 
fore not  affected  by  the  prohibition.  Thereafter,  and  by  the 
amendment  referred  to,  the  Leg^islature  added  a  clause  enu- 
merating^ certain  specific  acts,  ag^reements,  contracts,  and  stipula- 
tions which  shall  constitute  no  defense  to  an  action  broug^ht  for 
the  enforcement  of  the  statutory  liability.  That  enumeration  so 
accurately  describes  the  contract  upon  which  the  appellee  here 
relies  that  it  would  be  a  mere  affectation  to  profess  to  mis- 
understand it.  To  place  upon  it  the  construction  asked  for  by 
the  appellee  is  to  deprive  the  amendment  of  all  force  and  effect. 
The  section  in  its  origfinal  form  invalidated  in  general  terms  all 
contracts  restricting^  the  liability  of  the  corporation;  and  if,  as 
contended,  the  amendment  must  be  construed  as  applying^  to 
such  ag^reements  for  insurance,  indemnity,  or  benefits  as  tend 
to  "restrict"  that  liability  within  the  meaning^  of  the  court's 
opinion  in  the  Donald  Case,  then  it  neither  increases  nor  di- 
minishes the  scope  of  the  origfinal  provision,  and  the  passage  of 
the  amending  act  was  an  idle  and  useless  ceremony.  Its  words 
are  not  in  the  least  obscure,  its  purpose  is  obvious,  and  unless 
we  arbitrarily  disregard  the  plain  terms  of  the  statute  it  must  be 
construed  in  substantial  accord  with  the  appellant's  contention. 
This  being  determined,  we  have  next  to  inquire  concerning  its 
validity. 

2.  There  is,  in  our  judgment,  no  fatal  defect  in  the  title  of 
the  amending  act.  That  act  has  but  one  purpose — the  amend- 
ment of  Code,  §  2071,  and  that  purpose  is  succinctly  stated.  It 
is  a  general  rule  that  a  title  which  simply  names  or  describes 
an  amending  act  as  such,  without  stating  the  specific  character 
or  substance  of  the  amendment,  is  sufficient.  Morford  v.  Unger, 
8  Iowa,  82;  Iowa  S.  &  L.  v.  Selbv,  111  Iowa,  402,  82  N.  W. 
968:  Timm  v.  Harrison,  109  111.  593;  People  v.  Whitlock,  92 
N.  Y.  191 ;  Robinson  v.  Lane,  19  Ga.  337.  The  act  as  amended 
relates  to  but  one  subject.  The  object  sought  to  be  obtained 
by  the  original  statute  was  the  imposing  of  a  liabilitv  upon 
railway  corporations  in  favor  of  their  employees  and  the  pro- 
tection of  the  latter  in  the  right  thus  created.  If,  in  view  of 
the  practical  operation  of  the  statute,  the  Legislature  wisely 
or  unwisely  concluded  that  the  protection  thus  provided  was  not 
sufficient  for  the  intended  purpose,  and  desired  to  specifically 
provide  that  the  right  given  to  the  employees  should  not  be 
waived  or  lost  by  reason  of  his  membership  in  a  railway  Relief 
Department  or  by  participation  in  its  benefits,  it  seems  plain  that 
(assuming  the  validity  of  such  legislation  in  any  form)  it  was 
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entirely  competent  to  so  enact  by  way  of  amendment  to  the 
origfinal  statute,  and  that  such  amendment  does  not  introduce  a 
new  subject  of  legislation.  Generally  speakingf,  the  purpose  of 
every  amendment  is  to  enlarg^e  or  restrict  the  application  or 
effect  of  the  statute  so  sought  to  be  amended,  and  the  fact  that 
in  the  case  at  bar  the  amended  statute  is  made  to  include  within 
its  prohibition  a  class  of  contracts  which  escaped  the  ban  of  the 
original  act  does  not  introduce  a  new  or  independent  subject  of 
legislation.  It  is  only  the  general  purpose  which  is  to  be  ex- 
pressed in  the  title,  and  not  the  methods  or  provisions  by  which 
that  purpose  is  to  be  accomplished.  People  v.  Hurlburt.  24 
Mich.  44,  9  Am.  Rep.  103;  People  v.  Briggs,  SO  N.  Y.  533; 
Murdock  v,  Woodson,  2  Dill.  188,  Fed.  Cas.  No.  9,942.  It  is 
sufficient  if  the  provisions  of  the  statute  expressed  have  con- 
gruity  and  proper  connection.  De  Witt  v.  San  Francisco,  2  Cal. 
289;  Commonwealth  v.  Green,  58  Pa.  226;  State  v.  Mines,  38 
W.  Va.  125,  18  S.  E.  470;  Robinson  v.  State,  15  Tex.  311; 
Reed  v.  State,  12  Ind.  641.  The  title  to  an  act  "need  not  go  into 
details.  It  is  sufficient  if  it  indicates  with  reasonable  precision 
and  clearness  the  subject  which  it  embraces.  Nor  is  the  act 
invalid  because  it  includes  details  not  mentioned  in  the  title, 
provided  the  details  are  germane  to  the  general  subject  desig- 
nated in  the  title."  Pittsburg  Rv.  Co.  v.  Montgomery,  152  Ind. 
1,  49  N.  E.  582,  69  L.  R.  A.  875,  71  Am.  St.  Rep.  301.  The' 
title  to  the  original  act  and  of  the  amendment  comes  fairly 
within  the  rule  of  these  authorities,  and  the  objection  thereto 
is  not  well  taken. 

3.  Summing  up  their  argument  against  the  validity  of  the 
statute,  counsel  narrow  the  question  to  the  proposition  that  it 
violates  the  fourteenth  amendment  to  the  Constitution  of  the 
United  States,  as  well  as  the  somewhat  similar  provisions  found 
in  our  state  Constitution.  They  say:  "There  are  but  two  pro- 
visions of  the  Constitution  of  the  United  States  relied  upon  by 
appellee  in  this  case.  These  are  found  in  the  fourteenth  amend- 
ment. The  substance  of  these  provisions  is  that  no  state  shall 
pass  any  law  that  will  deprive  any  person  of  the  right  of  life, 
liberty,  and  property,  or  deprive  any  person  of  the  equal  pro- 
tection of  the  law.  There  are  two  provisions  in  our  state  Con- 
stitution, substantially  similar:  Section  1,  art.  1  (Code,  p.  60), 
and  section  6,  art.  1  (Code,  p.  61).  We  assume  that  the  court 
will  regard  itself  bound  to  determine  whether  the  Temple  amend- 
ment is  repugnant  to  these  two  provisions  of  the  state  Constitu- 
tion." The  questions  thus  raised  are  of  great  importance  and 
have  been  thoroughly  and  exhaustively  presented  in  the  briefs 
of  counsel.  It  is  well,  at  the  threshold  of  the  discussion,  to 
recall  the  familiar  rule  by  which  we  are  bound  in  passing  upon 
any  proposition  affecting  the  constitutionality  of  a  legislative 
enactment.  While  it  is  an  imperative  duty,  from  which  no  court 
will  shrink,  to  declare  void  any  statute  the  unconstitutionality 
of  which  is  made  apparent,  due  regard  to  the  boundary  between 
the  legislative  and  judicial  departments  of  our  government  re- 


396         Voi,  21  R  R  R— Vol  44  Am  &  Eng  R  Cas.  N  S 

McGnire  v,  Chicagro,  etc.,  R.  Co 

quires  that  this  prerogative  be  exercised  with  the  greatest  cau- 
tion, and  only  after  every  reasonable  presumption  has  been 
indulged  in  favor  of  the  validity  of  the  act.  Merchants'  Union 
V,  Brown,  64  Iowa,  275,  20  N.  W.  434;  Stewart  v.  Supervisors, 
3C  Iowa,  9,  1  Am.  Rep.  238 ;  Duncombe  v.  Prindle,  12  Iowa,  1 ; 
Reed  v.  Wright,  2  G.  Greene,  IS;  State  v.  Judge,  2  Iowa,  280; 
Whiting  V.  Mt.  Pleasant,  1 1  Iowa,  482 ;  Flint  &  F.  Plank  Road 
Co.  V,  Woodhull,  25  Mich.  99,  12  Am.  Rep.  233 ;  Evans  v.  Job. 
8  Nev.  322.  It  is  not  the  province  of  the  court  to  pass  upon 
the  policy,  wisdom,  or  justice  of  the  statute,  or  upon  the  ex- 
pediency of  its  enactment.  Railroad  Co.  v.  Supervisors,  67  Iowa, 
199,  25  N.  W.  128 ;  Merchants'  Union  z\  Brown,  supra. 

So  thoroughly  are  the  courts  committed  to  this  theory  of  the 
law  that  in  Stewart  v.  Supervisors,  supra,  it  is  said  that  a 
legislative  act  may  be  declared  unconstitutional  only  when  it 
violates  that  instrument  clearly,  palpably,  plainly,  and  in  such 
manner  as  to  leave  no  reasonable  doubt."  In  this  same  case  we 
approvingly  quoted  the  language  of  Mr.  Justice  Baldwin  of  the 
federal  court  as  follows:  "We  cannot  declare  a  legislative  act 
void  because  it  conflicts  with  our  opinions  of  policy,  expediency, 
or  justice.  We  are  not  the  guardians  of  the  rights  of  the  people 
of  the  state,  unless  they  are  secured  by  some  constitutional  pro- 
vision which  comes  within  our  judicial  cognizance.  The  remedy 
for  unwise  or  oppressive  legislative  within  constitutional  bounds 
is  by  appeal  to  the  justice  and  patriotism  of  the  representatives 
of  the  people.  If  this  fail,  the  people  in  their  sovereign  capacity 
can  correct  the  evil :  but  the  courts  cannot  assume  their  rights." 
The  inquiry  to  which  we  are  confined  is  one  of  legislative  power 
alone.  It  is  fundamental  in  our  system  of  government  that  all 
powers  not  delegated  to  the  United  States  by  the  terms  of  the 
federal  Constitution  and  its  amendments,  nor  prohibited  by  it  to 
the  states,  are  reserved  to  the  states  or  to  the  people.  Const. 
U.  S.  Amend.  10.  Subject  to  the  authority  thus  expressly  or  by 
necessary  inference  delegated  to  the  federal  government,  the 
state  has  sovereign  legislative  power  over  all  subjects,  except 
such  as  are  withheld  from  it  by  the  Constitution  of  the  state 
itself.  Bovd  v.  Ellis,  11  Iowa,  97;  Stewart  v.  Supervisors,  30 
Iowa,  9,  i  Am.  Rep.  238;  Purzell  v,  Smidt,  21  Iowa,  540; 
Morrison  v.  Springer,  15  Iowa,  324;  Bover  v,  Kinnick,  90  Iowa, 
74,  57  N.  W.  691 ;  Hawkeye  v,  French,  i09  Iowa,  588,  80  N.  W. 
660;  New  York  v.  Miln,  36  U.  S.  102,  9  L.  Ed.  648;  R.  R.  Co. 
V,  Dey,  82  Iowa,  312,  48  N.  W.  98,  12  L.  R.  A.  436,  31  Am.  St. 
Rep.  477;  In  re  Meador,  Fed.  Cas.  No.  9,375;  Wadleigh  v. 
Bevelling,  1  111.  App.  596 ;  Moor  v.  Veazle,  32  Me.  343,  52  Am. 
Dec.  655;  Bevman  v.  Black,  47  Tex.  558.  It  is  not  for  the 
court  to  inquire  or  determine  whether  a  state  of  facts  existed 
calling  for  the  enactment  of  the  legislation  in  question.  That 
is  for  the  exclusive  consideration  of  the  Legislature.  If  under 
any  possible  state  of  facts  the  act  would  be  constitutional  and 
valid,  the  court  is  bound  to  presume  that  such  condition  existed. 
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Munn  V.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77;  State  v,  Peckham, 
3  R.  I.  289;  In  re  Ten  Hour  Law  (R.  I.)  54  Atl.  602. 

4.  Is  the  statute  objectionable  as  class  legislation,  or  as  denying 
to  the  corporation  the  equal  protection  of  the  laws?  The 
fourteenth  amendment  to  the  Constitution  of  the  United  States 
provides,  among  other  things,  that  no  state  shall  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws.  While  a  corporation  is  not  a  citizen  within 
the  meaning  of  this  amendment,  it  is  a  "person,"  and  as  such 
may  not  rightfully  be  denied  the  protection  of  the  laws  of  the 
state  upon  equal  terms  with  all  other  persons  under  like  circum- 
stances and  conditions.  Smyth  v.  Ames,  169  U.  S.  466,  18  Sup. 
Ct.  418,  42  L.  Ed.  819;  Blake  v.  McClung,  172  U.  S.  239,  19 
Sup.  Ct.  165,  43  L.  Ed.  432 ;  Pembina  v.  Pennsylvania,  125  U. 
S.  188,  8  Sup.  Ct.  737,  31  L.  Ed.  650;  N.  Y.  &  N.  E.  R.  R. 
Co.  z\  Bristol,  151  U.  S.  556,  14  Sup.  Ct.  437,  38  L.  Ed.  269. 
But  the  reasonable  classification  of  persons  for  the  purposes  of 
legislation  according  to  occupation,  business,  or  other  circum- 
stances, by  which  one  class  or  portion  of  the  people  is  differen- 
tiated from  other  portions  or  classes,  has  often  been  held  not  to 
be  a  violation  of  this  constitutional  guaranty.  The  mere  fact 
that  legislation  is  special,  and  made  to  apply  to  certain  persons 
and  not  to  others,  does  not  aflfect  its  validity,  if  it  be  so  made 
that  all  persons  subject  to  its  terms  are  treated  alike  under  like 
circumstances  and  conditions.  Hayes  v.  Missouri,  120  U.  S.  68, 
7  Sup.  Ct.  350.  30  L.  Ed.  578;  Commonwealth  r.  Railroad  Co. 
(Mass.)  73  N.  E.  530;  State  v.  Nelson,  52  Ohio  St.  88,  39  N.  E. 
22,  26  L.  R.  A.  317;  People  v.  Smith,  108  Mich.  527,  66  N.  W. 
382,  32  L.  R.  A.  853,  62  Am.  St.  Rep.  715 ;  People  v,  Walbridge, 
6  Cow.  (N.  Y.)  512;  Dugger  v.  Insurance  Co.,  95  Tenn.  245, 
32  S.  W.  5,  28  L.  R.  A.  796;  Walston  v.  Nevin,  128  U.  S.  578, 
9  Sup.  Ct.  192,  32  L.  Ed.  544;  Duncan  v,  Missouri,  152  U.  S. 
377,  14  Sup.  Ct.  570,  38  L.  Ed.  485 ;  Broadfoot  v,  Fayetteville, 
121  N.  C.  422,  28  S.  E.  515,  39  L.  R.  A.  245,  61  Am.  St.  Rep. 
668;  State  v.  Tower  (Mo.  Sup.)  84  S.  W.  10.  68  L.  R.  A.  402; 
People  V.  Bellett,  99  Mich.  151,  57  N.  W.  1094,  22  L.  R.  A. 
696,  41  Am.  St.  Rep.  589. 

Such,  also,  has  been  the  uniform  holding  of  this  court  with 
reference  to  the  corresponding  provision  in  our  state  Constitu- 
tion. A  leading  case  to  this  effect  is  McAunich  v.  Railroad,  20 
Iowa,  338.  As  we  there  said:  "Such  laws  are  general  and 
uniform,  not  because  they  operate  upon  every  person  in  the 
state,  but  because  every  person  who  is  brought  within  the  rela- 
tions and  circumstances  provided  for  is  affected  by  the  law 
They  are  general  and  uniform  in  their  operation  upon  all  persons 
in  the  like  situation,  and  the  fact  of  their  being  general  and 
uniform  is  not  affected  by  the  number  of  persons  within  the 
scope  of  their  operation."  Treating  the  same  question,  the  Su- 
preme Court  of  the  United  States  by  Field,  T-,  in  Railroad  v, 
Mackey,  127  U.  S.  205,  8  Sup.  Ct.  1161,  32  L.  Ed.  107,  says: 


398        Vot  21  R  R  R— Vol  44  Am  &  Enc  R  Cas.  N  S 

McGnire  v.  Chicagro*  etc,  K.  Co 

"The  g^reater  part  of  all  leg^islation  is  special,  either  in  the 
objects  soug^ht  to  be  attained  by  it  or  in  the  extent  of  its  appli- 
cation. *  *  *  Such  leg^islation  does  not  infringe  upon  the 
clause  of  the  fourteenth  amendment  requiring  equal  protection 
of  the  laws  because  it  is  special  in  character.  And  when  legis- 
Intion  applies  to  particular  bodies  or  associations,  imposing  upon 
them  additional  liabilities.  It  is  not  open  to  the  objection  that  it 
denies  to  them  the  equal  protection  of  the  laws  if  all  persons 
brougfht  under  its  influence  are  treated  alike  under  the  same 
condition."  See,  also.  People  v.  Ilavnor,  149  X.  Y.  205,  43  N. 
E.  541,  31  L.  R.  A.  689.  52  Am.  St.  Rep.  707;  Missouri  z\ 
Lewis,  101  U.  S.  22.  25  L.  Ed.  989;  Duncan  r.  Missouri,  152 
U.  S.  377,  14  Sup.  Ct.  570.  38  L.  Ed.  485 ;  Watson  v.  Xevin. 
128  U.  S.  578,  9  Sup.  Ct.  192,  32  L.  Ed.  544;  Giozza  v.  Tieman, 
148  U.  S.  657,  13  Sup.  Ct.  721,  37  L.  Ed.  599;  Railroad  Co.  r. 
Backus,  154  U.  S.  421.  14  Sup.  Ct.  1114.  38  L.  Ed.  1031;  Rail- 
road Co.  V.  Crider,  91  Tenn.  501,  19  S.  W.  618;  Butte  v,  Paltro- 
vich,  30  Mont.  18,  75  Pac.  521,  104  Am.  St.  Rep.  698. 

That  lef2:islation  imposing  upon  railway  companies  special  re- 
strictions, oblig-ations.  and  liabilities  not  generally  applicable  to 
other  persons  or  corporations  is  not  a  denial  of  the  equal  pro- 
tection of  the  laws  has  been  so  often  decided  as  to  be  no  lon^r 
a  debatable  question.  Thus  the  courts  have  upheld  statutes  de- 
priving railway  companies  of  the  benefit  of  the  fellow  servant 
doctrine  (Herrick  7'.  Railroad,  31  Minn.  11,  16  N.  W.  413,  47 
Am.  Rep.  771 ;  Railroad  v.  Mackev.  127  U.  S.  205,  8  Sup.  Ct. 
1161.  32  L.  Ed.  107;  Railroad  v,  Herrick,  127  U.  S.  210,  8  Sup. 
Ct.  1176,  32  L.  Ed.  109)  ;  requiring:  a  railway  company  to  pav 
attorney's  fees  to  the  landowner  in  condemnation  proceedings 
(Gano  V.  Railroad,  114  Iowa,  719.  87  N.  W.  714,  55  L.  R.  A. 
263,  89  Am.  St.  Rep.  393 ;  Id.,  190  U.  S.  557,  23  Sup.  Ct.  854, 
47  L.  Ed.  1183)  ;  subjectinef  railway  corporations  to  double 
damages  under  certain  circumstances  (Railroad  Co.  z\  Humes, 
115  U.  S.  512,  6  Sup.  Ct.  110,  29  L.  Ed.  463;  Railroad  v,  Beck- 
with,  129  U.  S.  26,  9  Sup.  Ct.  207,  32  L.  Ed.  585)  ;  denying 
railway  corporations  the  rig^ht  of  appeal  from  assessment  for 
taxation,  althon)2:h  such  ri.c:ht  is  eiven  to  owners  of  other  taxable 
property  (Railroad  v.  Backus,  154  U.  S.  421,  14  Sup.  Ct.  1114, 
38  L.  Ed.  1031)  ;  making:  such  corporations  liable  without  regard 
to  ne^ligrence  for  fires  set  bv  their  eng^ines  (Railroad  z\  Mat- 
thews, 174  U.  S.  96,  19  Sup.  Ct.  609.  43  L.  Ed.  909)  ;  and 
requiring  them  to  pay  without  discount  to  a  discharg^ed  employee 
wa^es  earned  at  the  time  of  discharg-e  (Railroad  v,  Paul,  173 
U.  S.  404,  19  Sup.  Ct.  419,  43  L.  Ed.  746).  In  each  of  these 
cases,  and  in  many  others  which  mig-ht  be  cited,  the  statute 
under  consideration  was  made  applicable  to  railway  companies 
only,  and  in  each  case  it  was  vigorously  assailed  as  a  denial 
of  the  equal  protection  of  the  laws ;  but  in  each  instance,  after 
thorougfh  arg^ument  proceeding  alon^  the  lines  followed  by  coun- 
sel for  the  appellee  herein,  the  court  of  last  resort  has  uni- 
formly held  the  legislation  to  be  a  valid  exercise  of  the  police 
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power  of  the  states.  In  view  of  these  decisions  we  think  it 
beyond  question  that  the  statute  here  under  consideration  cannot 
be  said  to  be  void  as  a  denial  of  the  equal  protection  guaranteed 
by  the  fourteenth  amendment  As  to  the  g^eneral  nature  of  this 
amendment  and  the  limits  of  its  application,  see  Davidson  v. 
New  Orleans,  96  U.  S.  97,  24  L.  Ed.  616;  Railroad  Co.  v. 
Humes,  US  U.  S.  512,  6  Sup.  Ct.  110,  29  L.  Ed.  463;  Barber 
V.  Connolly,  113  U.  S.  27,  5  Sup.  Ct.  357,  28  L.  Ed.  923;  Rail- 
road Co.  V.  May,  194  U.  S.  267,  24  Sup.  Ct.  638,  48  L.  Ed.  971 ; 
Insurance  Co.  v,  Dobney,  189  U.  S.  301,  23  Sup.  Ct.  565,  47 
L.  Ed.  821;  Froelich  v.  Railroad  Co.,  24  Ohio  Cir.  Ct.  R.  359; 
Railroad  Co.  v,  Mahaffey  (Tex.  Civ.  App.)  81  S.  W.  1047. 

5.  Is  the  statute  an  unwarranted  interference  with  liberty  of 
contract?  The  ri^ht  of  contract  is  not  one  of  the  rig;hts  which 
are  guaranteed  in  express  words  by  the  Constitution,  but  such 
protection  exists  as  a  necessary  inference  from  the  express 
guaranty  of  property  rights.  This  right,  like  all  others  possessed 
by  the  individual  member  of  society,  is  held  subject  to  such 
reasonable  restrictions  and  regulations  as  may  be  imposed  for 
the  general  good.  The  power  by  which  these  limitations  are 
imposed  upon  the  liberty  of  the  individual  is  commonly  called 
the  "police  power,"  which  is  but  another  name  for  that  portion 
of  the  sovereignty  of  the  state  not  surrendered  by  the  terms  of 
the  national  compact.  The  police  power,  as  that  term  is  com- 
monly employed,  may  be  paraphrased  as  society's  natural  right 
of  self-defense,  and  its  definition  and  limitation  vary  witHi  the 
circumstance  calling  for  its  exercise.  To  embalm  it  in  any 
fixed  or  rigid  formula  would  be  to  destroy  its  value,  for  it  would 
then  be  deprived  of  its  indispensable  quality  of  adaptation  to 
changing  conditions,  and  thus  defeat  the  ends  it  was  intended  to 
promote.  Words  &  Phrases,  vol.  6,  p.  5424,  and  cases  there 
cited.  While  protection  of  public  health  and  public  morals  and 
the  promotion  of  social  order  are  peculiarly  within  its  province, 
these  are  but  instances  of  its  application,  and  do  not  limit  its 
sphere  of  action.  People  v.  Budd,  117  N.  Y.  1,  22  N.  E.  670, 
682,  5  L.  R.  A.  559,  15  Am.  St.  Rep.  460;  Barber  v,  Connollv, 
113  U.  S.  27,  5  Sup.  Ct.  357,  28  L.  Ed.  923.  The  police  power 
of  the  state  is  the  power  to  govern  men  and  things  within  the 
limit  of  its  dominions.  It  comprehends  all  those  general  laws  of 
internal  regulations  necessary  to  secure  peace,  good  order,  health, 
and  prosperity  of  the  people,  and  the  regulations  and  protection 
of  property'  and  property  rights.  State  v.  Harrington,  68  Vt. 
622,  35  Atl.  515,  34  L.  R.  A.  100;  State  v.  Reynolds  (Conn.) 
58  Atl.  755.  It  adapts  itself  to  the  changing  conditions  of  so- 
ciety, and  makes  it  competent  for  the  state  to  devise,  adopt,  and 
enforce  any  new  regulation  or  restriction,  not  clearly  forbidden 
by  the  Constitution,  which  it  believes  to  be  expedient  under  the 
peculiar  circumstances  with  which  it  is  sought  to  deal.  The 
spirit  which  pervades  the  police  power  is  closely  related  to  that 
which  is  embodied  in  the  common-law  maxim,  **Sic  utere  tuo 
alienum  non  l?cclas."     The  liberty  of  the  individual  may  always 
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be  restrained  where  its  unre^lated  exercise  becomes  a  source 
of  dangfer  or  injury  to  the  society  of  which  that  individual  is  a 
member.  "As  soon  as  any  part  of  a  person's  conduct  affects 
prejudicially  the  interests  of  others,  society  has  jurisdictian  over 
ir."  Mill  on  Liberty,  c.  4.  See,  also,  Powell  v.  Commonwealth 
(Pa.)  7  Atl.  913,  60  Am.  Rep.  350;  Oil  City  v.  Trust  Co.  (Pa.^ 
25  Atl.  124,  13  Am.  St.  Rep.  770;  Crowley  v.  Christensen,  137 
U.  S.  89,  11  Sup.  Ct.  13,  34  L.  Ed.  620;  Jamieson  r.  Oil  Co., 
128  Ind.  566,  28  N.  E.  76,  12  L.  R.  A.  652;  Garrett  v.  Mavor. 
47  La.  Ann.  630,  17  South.  238;  Stone  r.  Mississippi,  101  U.  S. 
814,  25  L.  Ed.  1079;  State  v.  Tower  (Mo.  Sup.)  84  S.  W.  10. 
68  L.  R.  A.  402. 

Of  course,  it  must  be  kept  in  mind  that  the  police  power,  like 
all  other  powers  of  the  state,  is  subordinate  to  the  Constitution, 
and   if  the   Legislature,   under  .the   g^uise  of  police   regulation, 
transgress  the  express  or  clearly  implied  limits  drawn  by  the 
Constitution,  the  courts  will  hold  the  act  void  and  of  no  effect. 
But  this  authority  of  the  court  involves  a  duty  of   the  most 
delicate  and  responsible  character,  and,  as  we  have  already  said, 
is  to  be  exercised  in  no  doubtful  case.     The  court  is  not  to 
substitute  its  own  ideas  for  those  of  the  Legislature  as  to  the 
propriety,  wisdom,  or  justice  of  the  statute.     It  must  not  arro- 
gate to  itself  superior  knowledge  of  the  public  needs,  nor  assume 
to  prescribe  remedies  for  public  ills.     Cases  may,  perhaps,  be 
found  where  this  fundamental  distinction  has  apparently  been 
overlooked,   thus   affording   some   measure   of   support   for  the 
proposition  advanced  by  counsel  that  "the  validity  of  the  statute 
depends  upon  the  question  whether  it  is  a  measure  for  the  public 
good."     The  adoption  of  such  a  rule  would  be  to  transfer  the 
lawmaking  power  to  the  judiciary  and  work  the  utter  elimination 
of  the   legislative   department  as   a   co-ordinate  branch   of  the 
government.     The  courts  do  not  sit  to  revise  or  review  legisla- 
tive action,  and  if  they  hold  an  act  invalid  it  is  because  the 
Legislature  has  failed  to  keep  within  the  express  or  clearly  im- 
plied limitations  of  the  Constitution.     A  court  has  no  right  to 
declare  an  act  invalid  solely  because  of  unjust  and  oppressive 
provisions,  or  because  it  is  supposed  to  violate  the  natural,  social, 
or  political  rights  of  the  citizen,  unless  it  can  be  shown  that  such 
injustice  is  prohibited,  or  such  rights  guaranteed,  by  the  Con- 
stitution.   Except  when  the  Constitution  has  imposed  limits  upon 
the  legislative  power,  it  must  be  considered  practically  absolute. 
Neither  are  the  courts  at  liberty  to  declare  an  act  void  merely 
because  in  their  judgment  it  is  opposed  to  the   spirit  of  the 
Constitution.     They  must  be  able  to  point  out  the  specific  pro- 
vision,  expressed   or   clearly   implied    from   what   is   expressed, 
W'hich  the  act  violates.     Cooley's  Const.  Lim.  c.  7.     Winter  v, 
Jones,  10  Ga.  190,  54  Am.  Dec.  379. 

The  duty  to  keep  within  the  constitutional  limits  of  its  juris- 
diction is  no  less  binding  upon  the  court  than  upon  the  Legisla- 
ture. It  is  a  settled  proposition  that  the  fourteenth  amendment 
to  the  federal  Constitution  was  not  intended  to  limit  or  hamper 
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the  states  in  the  exercise  of  their  police  powers.  Mu^ler  z\ 
Kansas,  123  U.  S.  623,  8  Sup.  Ct.  273,  31  L.  Ed.  205 ;  In  Re 
Kennler,  136  U.  S.  436,  10  Sup.  Ct.  930,  34  L.  Ed.  519;  Ex 
parte  Converse,  137  U.  S.  624,  11  Sup.  Ct.  191,  34  L.  Ed.  796; 
Powell  V,  Pennsylvania,  127  U.  S.  678,  8  Sup.  Ct.  992,  1257, 
32  L.  Ed.  253.  Considering:  a  statute  like  our  Code,  §  2071, 
the  Minnesota  court  declares  it  to  be  "a  police  regulation  in- 
tended to  protect  life,  person,  and  property  by  securing^  a  more 
careful  selection  of  servants  and  a  more  rig^id  enforcement  of 
their  duties  by  railroad  companies."  Mikkelson  v.  Truesdale, 
65  N.  W.  260.  Nor  is  this  protection  confined  to  the  employees 
alone.  It  tends  as  well  to  increase  the  safety  of  the  millions 
of  people  and  the  vast  aggregate  of  property  daily  transported 
by  these  companies,  and  the  public  interest  is  directly  subserved 
and  promoted  by  every  reasonable  rule  or  device  by  which 
negligence  in  such  business  is  lessened  or  prevented.  The  Ohio 
court,  dismissing  a  similar  statute  of  that  state,  has  said  that 
the  liability  is  not  created  for  the  benefit  of  the  employees  alone, 
but  has  its  reason  and  foundation  in  public  necessity  and  policy. 
Railroad  Co.  v.  Spangler,  44  Ohio  St.  471,  8  N.  E.  467,  58  Am. 
Rep.  833.  See,  also,  Kane  v.  Railroad  Co.,  133  Fed.  681,  67 
C.  C.  A..  653,  68  L.  R.  A.  788. 

6.  Assuming,  then,  that  the  statute  is  not  to  be  avoided  as 
class  legislation,  or  as  depriving  railway  corporations  of  the 
equal  protection  of  the  laws,  let  us  inquire  whether  it  is  of  such 
manifestly  arbitrary  and  unreasonable  character  that  it  cannot 
be  justified  by  reference  to  the  police  power?  For  several  rea- 
sons we  are  constrained  to  answer  this  inquiry  in  the  negative : 

(1)  It  should  be  kept  in  view  at  all  stages  of  this  discussion 
that  the  enactment,  the  validity  of  which  is  denied  by  the  appel- 
lee, is  an  attempt  by  the  Legislature  to  protect  a  right  which 
Code,  §  2071,  in  its  original  form,  conferred  jipon  railway  em- 
ployees; and  we  think  it  a  rule,  the  soundness  of  which  cannot 
be  successfully  denied,  that  where  the  Legislature,  acting  within 
its  constitutional  power,  provides  a  right  or  confers  a  benefit 
which  did  not  before  exist,  it  may,  in  its  discretion,  also  pro- 
vide that  no  contract  by  which  diat  right  or  benefit  may  be 
waived,  lost,  or  impaired  shall  be  of  any  validity  whatever. 
For  instance,  having  given  homestead  rights  to  heads  of  fam-- 
ilies  and  exemptions  to  debtors  in  execution,  no  one  at  this 
day  will  question  the  power  of  the  Legislature  to  provide  that 
any  contract  which  in  its  judgment  may  serve  to  defeat  or  lessen 
the  value  of  the  right  so  created  shall  be  void.  The  authorities 
upon  this  and  kindred  propositions  are  too  numerous  and  fa- 
miliar to  require  citation.  Congress,  having  provided  pensions 
and  bounties  for  the  benefit  of  persons  performing  military  serv- 
ice, may  make  invalid  any  contract  by  which  the  soldier  agrees 
to  pay  more  than  a  certain  fixed  sum  to  his  attorney  for  assist- 
ance rendered  in  establishing  his  right  to  the  benefit  thus  createdv 
and  may  even  make  it  a  crime  for  the  attorney  to  demand  or 
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receive  more  than  the  statutory  fee,  even  though  he  demands 
or  receives  no  more  than  he  has  reasonably  earned.  Frisbie  v. 
United  States,  157  U.  S.  160,  15  Sup.  Ct.  586,  39  L.  Ed.  657. 
As  we  have  already  noted,  the  validity  of  the  statute  abolishing 
the  fellow  servant  rule  in  the  interest  of  railway  employees 
has  been  fully  established  in  both  state  and  federal  courts,  and 
in  our  judgement  the  amendment  of  1898  was  a  legitimate  ex- 
ercise of  the  inherent  power  of  the  Legislature  to  protect  the 
rig^ht  which  it  had  created.  That  the  act  is  reasonably  adapted 
to  effect  its  ostensible  purpose  to  prevent  an  improvident  waiver 
or  surrender  by  the  employer  of  the  rig^ht  conferred  upon  him 
by  the  law  can  hardly  be  questioned.  Without  some  limitation 
upon  the  right  of  contract  a  law  imposing  liability  upon  the 
employer  in  favor  of  the  employee  would  be  of  no  practical 
benefit  to  the  latter;  for,  in  the  absence  of  any  restriction,  the 
natural  and  certain  recourse  of  the  employer  would  be  to  make 
the  waiver  of  such  benefit  a  condition  of  every  contract  of 
employment.  Possibly,  even  without  a  statute,  such  waiver 
would  be  held  void  on  grounds  of  public  policy,  but  that  fact 
does  not  negative  the  propriety  or  validity  of  protective  leg- 
islation. 

It  was  in  view  of  this  situation  that  our  lawmakers  sought, 
both  in  the  original  act  and  in  the  amendment,  to  fence  against 
the  frustration  of  its  purpose  to  confer  a  substantial  benefit 
upon  a  large  class  of  citizens  engaged  in  a  hazardous  quasi 
public  employment.  That  the  appellee's  Relief  Department  was 
devised  to  require  or  induce  its  employees  to  pool  their  con- 
tributions, and  through  the  medium  of  an  insurance  or  benefit 
fund,  made  up  chiefly  by  deductions  from  their  wages,  pay  their 
own  losses,  and  thus  in  some  degree  relieve  the  corporation 
from  the  liability  imposed  by  the  statute,  is  not  seriously  dis- 
puted. Under  the  original  statute  this  contract  did  not  con- 
stitute a  restriction  upon  the  liability  of  the  corporation  be- 
cause, as  held  by  us  in  the  cases  of  Donald  and  Maine,  the 
employee  who  became  a  member  of  the  Relief  Department 
retained  the  option  to  pursue  his  action  for  damages  or  accept 
the  alternative  relief  afforded  by  the  department.  But  the  Leg- 
islature might  not  unreasonably  believe  and  evidently  did  be- 
lieve that  such  contract,  even  if  as  a  technical  legal  proposition 
it  did  not  restrict  the  corporate  liability,  operated  to  lessen  the 
value  of  the  benefit  conferred  by  the  statute.  Entertaining  such 
view,  the  enactment  of  the  amendment  of  1898  was  a  natural 
and  appropriate  measure  to  prevent  the  indirect  defeat  of  the 
benevolent  purpose  of  the  original  statute.  Our  decisions  upon 
the  statute  as  at  first  enacted  could  have  no  effect  to  prevent 
further  legislation  upon  the  subject.  So,  too,  it  may  well  be 
said  that  if  the  Legislature  believed  that  by  reason  of  the  reh 
tions  between  employer  and  employee,  or  by  reason  of  the 
peculiar  circumstances  liable  to  surround  the  latter  when  called 
upon  to  exercise  his  option,  the  practical  operation  of  the  relief 
plan  might  be  to  relieve  the  company  from  its  statutory  liability 
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Without  a  corresponding^  adequate  benefit  to  the  employee,  then 
an  amendment  specifically  including  the  relief  contract  within 
the  prohibition  of  the  statute  woiild  not  be  an  unreasonable 
stretch  of  legislative  power.  Nor  is  this  legislative  view  of 
the  necessity  or  propriety  of  the  amendment  wholly  without 
foundation.  The  average  railway  employee  is  not  a  man  of 
wealth.  More  often  than  otherwise  his  total  possessions,  if  any, 
are  represented  by  a  modest  home,  and  he  depends  upon  his 
wages  to  meet  his  current  living  expenses.  If  he  has  a  famil>, 
they,  too,  are  dependent  upon  his  earnings.  If  severely  injuici, 
the  pain  from  his  wounds,  the  anxiety  for  his  dependent  fam- 
ily, the  pressure  of  his  immediate  needs,  are  not  conducive  to 
calm  and  businesslike  reflection  upon  what  may  prove  to  be  a 
matter  of  great  importance  to  him  and  those  who  look  to  him 
for  support.  The  immediate  aid  which  the  Relief  Department 
offers,  may,  under  such  circumstances,  assume  an  exaggerated 
importance  in  his  eyes,  and  in  his  weakness  and  distress  lead 
him  to  accept  a  benefit  inferior  to  that  which  he  might  other- 
wise be  entitled  to  recover.  Moreqver,  the  Leg'slature  may  well 
have  believed  that  while  membership  in  the  relief  department 
was  entirely  voluntary,  in  the  legal  sense  of  the  wora,  it  was 
still  possible  for  the  employer,  by  making  the  tenure  of  service 
more  secure  to  those  who  became  members,  to  bring  to  bear 
an  influence  in  that  direction  savoring  of  moral  coercion.  That 
the  possibility  of  this  pressure  upon  the  laborer  is  not  entirely 
the  creature  of  imagination  finds  support  in  appellee's  argu- 
ment, where  all  employees  who  refuse  tp_  enter  the  Relief  De- 
partment are  classified  as  belonging  to  the  "thoughtless  and 
improvident  class"  of  persons  whom  railway  companies  try  to 
avoid,  and  are  the  "first  to  go"  whenever  the  service  is  to  be 
cut  down.  Conceding  that  it  is  beyond  the  power  of  the  state 
to  take  from  the  employer  the  right  to  discharge  his  employee, 
or  from  the  empjoyee  the  equal  right  to  leave  the  service  of  his 
employer,  with  or  without  cause,  subject,  of  course^  to  any 
legitimate  claim  for  damages  for  violation  of  contract,  it  is 
none  the  less  true  that  the  state  may  still  properly  provide  that 
no  contract  into  which  the  employer  invites  his  employee,  under 
the  express  or  implied  threat  that  his  refusal  will  mark  him  as  the 
first  to  be  discharged  from  employment,  shall  be  of  any  avail  as 
a  defense  to  an  action  for  the  enforcement  of  a  statutory  liability 
created  for  his  benefit, 

(2)  The  relations  between  employer  and  employee  are  and 
always  have  been  recognized  as  proper  subjects  of  police  regu- 
lation ;  but  recent  years,  with  the  extraordinary  changes  wrought 
in  industrial  affairs,  have  given  that  phase  of  our  law  peculiar 
prominence.  New  social  and  economic  conditions  have  demanded 
and  received  the  attention  of  lawmakers  and  courts.  Employer 
and  employee  do  not  stand  in  the  same  relative  positions  which 
they  occupied  before  the  various  lines  of  industry  became  con- 
centrated in  comparatively  few  hands,  and  before  workers  were 
marshaled  into  such  vast  armies  that  employers  must  of  necessity 
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deal  with  them  in  masses  rather  than  as  individuals.  These 
chang^es  have  not  been  accomplished  without  serious  friction  be- 
tween wa^e  payers  and  wage  earners.  Where  the  blame  or 
responsibility  rests  is  not  for  us  to  consider.  The  condition  has 
existed  and  still  exists,  and  neither  Legislature  nor  courts  can 
with  propriety  ignore  it.  In  every  industry  employing  any  con- 
siderable amount  of  labor  the  employees  are  organized  for  asso- 
ciated effort,  seeking  to  maintain  or  increase  lator's  share  of  the 
wealth  it  assists  in  producing.  Employers  are  likewise  organized 
to  check  or  offset  the  power  and  influence  of  associated  labor 
Strikes  and  lockouts  are  by  no  means  uncommon,  and  no  year 
goes  by  when  some  one  or  more  of  these  contests  does  not  assume 
formidable  proportions,  disturbing  the  peace  and  good  order  of 
society  and  inflicting  injury  of  a  most  serious  nature  upon  all 
lines  of  business.  The  tying  up  for  a  single  day  of  a  single 
railroad  system  is  attended  by  grave  inconvenience  and  loss  to 
the  public,  while  anything  like  a  general  suspension  of  traffic  is 
productive  of  immediate  and  wide-spread  calamity.  So  close 
and  vital  is  the  dependence  of  the  public  welfare  upon  harmony 
between  labor  and  capital  that  the  Legislature  may  well  exercise 
a  liberal  discretion  in  the  enactment  of  measures  to  suppress 
and  guard  against  every  influence  which  tends  to  promote  dis- 
content or  discord  between  them.  This  truth  has  already  chal- 
lenged general  attention  and  has  found  expression  in  the  statutes 
and  court  decisions  of  every  state  of  our  Union.  Among  the 
legislative  measures  recognizing  the  propriety,  if  not  the  neces- 
sity, of  laws  for  the  protection  and  promotion  of  the  interests  of 
labor,  we  may  mention  those  providing  for  the  establishment 
of  bureaus  of  labor,  for  preference  to  claims  for  labor  in  the 
settlement  of  insolvent  estates,  for  laborer's  liens,  for  employ- 
er's liability  for  personal  injuries  to  employees,  for  the  screening 
and  weighing  of  coal  as  a  basis  of  miner's  wages,  for  compulsory 
payment  of  wages  at  frequent  or  regular  intervals,  limiting  the 
hours  of  labor,  allowing  attorney's  fees  in  actions  for  the  re- 
covery of  wages,  forbidding  the  payment  of  wages  in  store  orders 
or  other  paper  not  redeemable  in  money,  and  invalidating  the 
assignment  of  wages  before  they  are  earned.  These  are  but 
samples  of  the  many  which  might  be  enumerated  of  laws  already 
in  existence  in  many  of  the  states,  and  the  volume  and  variety 
of  such  legislation  is  rapidly  increasing.  Some  of  these  experi- 
ments may  be  crude  and  of  doubtful  expediency,  and  others  may 
be  marred  by  fatal  defects;  but  the  general  movement  of  which 
they  mark  the  progress  is  proof  of  the  urgency  of  the  demand 
for  an  adjustment  of  the  law  to  meet  new  and  unprecedented 
conditions.  It  is  true  that  some  of  these  measures  have  been  in- 
validated in  certain  jurisdictions  as  unconstitutional,  while  in 
others  they  are  sustained.  Indeed,  it  is  not  strange  that  in  deal- 
ing with  untried  conditions  Legislatures  should  have  occasion- 
ally exceeded  their  constitutional  power,  nor  is  it  strange  if 
courts  in  their  conservatism  should  sometimes  have  failed  to  give 
due  consideration  to  the  thought  that  radical  changes  in  circum- 
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Stances  affecting  the  public  welfare  may  justify  the  application  of 
remedies  which  under  former  conditions  would  have  been  xig:ht- 
fully  held  arbitrary  and  unreasonable. 

We  cannot  undertake  to  collate  the  conflicting:  precedence,  or 
determine  the  mere  numerical  preponderance  of  the  authorities: 
After  a  thorough  examination  of  the  cases  we  are  satisfied  that 
the  present  current  of  authority  tends  to  uphold  all  reasonable 
provisions  for  the  protection  of  labor,  and  that  Code,  §  2071,  is 
fairly  within  the  scope  of  the  powers  of  the  state.  We  are  not 
impressed  with  the  sug^g^estion,  made  by  some  courts  which  con- 
demn such  legislation,  that  it  is  an  offensive  imputation  upon  the 
manhood  and  independence  of  the  laborer  to  thus  assume  that  he 
needs  the  special  ^guardianship  and  protection  of  the  law.  This 
easy  method  of  argument  would  wipe  out  most  of  our  statutes. 
Generally  speaking,  all  law  is  made  to  protect  man  against  undue 
advantage  at  the  hands  of  other  men,  and  the  chief  justification 
for  legislation  upon  matters  of  personal  and  property  right  is 
the  fact  that  men  do  not  and  cannot  always  deal  on  equal  foot- 
ing. Under  no  circumstances  is  this  inequality  more  frequent 
than  in  the  relations  between  employer  and  employee  under  mod- 
em conditions.  Indeed,  in  this  inequality  of  advantage  is  found 
the  only  justification  for  any  of  the  many  labor  laws  to  which 
we  have  referred.  This  condition,  as  affording  sufficient  basis 
for  the  exercise  of  police  regulation,  has  often  been  recognized 
by  the  courts. 

In  Holden  v.  Hardy,  169  U.  S.  366,  18  Sup.  Ct.  383,  42  L. 
Ed.  780,  the  Supreme  Court  of  the  United  States  in  sustaining 
a  statute  regulating  the  hours  of  labor  in  mines  and  making  it 
a  penal  offense  to  disregard  its  terms,  says:  "The  Legislature 
has  recognized  the  fact,  which  the  experience  of  legislators  in 
many  states  has  corroborated,  that  the  proprietors  of  these  es- 
tablishments and  their  operatives  do  not  stand  upon  an  equality, 
and  that  their  interests  are  to  a  certain  extent  conflicting.  The 
former  naurally  desire  to  obtain  as  much  labor  as  possible  from 
their  employees,  while  the  latter  are  often  induced  by  the  fear  of 
discharge  to  conform  to  regulations  which  their  judgment,  fairly 
exercised,  would  pronounce  to  be  detrimental  to  their  health  or 
strength.  In  other  words,  the  proprietors  lay  down  the  rules  and 
the  laborers  are  practically  constrained  to  obey  them.  In  such 
cases  self-interest  is  often  an  unsafe  guide,  and  the  Legislature 
may  properly  interpose  its  authority.  *  *  *  But  the  fact  that 
both  parties  are  of  full  age  and  competent  to  contract  does  not 
necessarily  deprive  the  state  of  the  power  to  interfere,  where  the 
parties  do  not  stand  upon  an  equality,  or  where  the  public  health 
demands  that  one  party  to  the  contract  shall  be  protected  against 
himself.  The  state  still  retains  an  interest  in  his  welfare,  how- 
ever reckless  he  may  be.  The  whole  is  no  greater  than  the  sum 
of  all  its  parts,  and  when  the  individual  health,  safety,  and  wel- 
fare are  sacrificed  or  neglected  the  state  must  suffer.'' 

Sustaining  the  validity  of  an  act  requiring  certain  corporations 
to  pay  off  their  laborers  in  money  and  at  specified  short  intervals, 
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the  Supreme  Court  of  Rhode  Island  uses  this  lang^uage :    **If  it 
be  said  that,  however  rich  and  powerful  corporations  may  be  and 
however  poor  and  weak  their  employees,  the  latter  are  not  obliged 
to  work  for  the  former,  and  if  they  choose  to  work  for  the  cor- 
porations they  can,  but  for  chapter  918,  make  such  agreements 
as  they  see  fit  and  thus  protect  themselves,  then  it  can  be  replied 
that  poverty  and  weakness  can  wa^e  but  an  unequal  contest  with 
corporate  wealth  and  power,  and  that  the  Leg^islature,  in  js^rant- 
in^  valuable  powers  and  privileg^es,  mig^ht  be  willing^  to  do  it,  or 
if  already  granted  to  continue  them,  if  it  has  retained  the  power 
to  amend  such  orig^inal  gfrant,  only  on  condition  of  minimizinej 
the  corporate  power  to  drive  hard  bargfains  with  their  employees, 
who  too  often,  in  the  sharp  and  bitter  competition  for  work,  have 
to  submit  to  such  terms  and  conditions  as  their  emplovers  see 
fit  to  prescribe."    State  v.  Brown,  18  R.  I.  16,  25  Atl  246,  17  L. 
R.  A.  856. 

The  state  of  Tennessee  has  a  statute  by  which  employers  of 
labor  who  issue  store  orders  or  scrip  in  payment  for  labor  are  re- 
quired to  redeem  the  same  in  money  if  demanded,  any  a^ee- 
ment  or  contract  to  the  contrary  notwithstanding.  This  provision 
was  upheld  by  the  Supreme  Court  of  that  state  in  an  able  and  ex- 
haustive opinion  as  within  th,e  proper  limits  of  the  police  power. 
Among  other  reasons  stated  in  support  of  this  view  the  court 
says:  "The  Legislature  evidently  deemed  the  laborer  at  some 
disadvantage  under  the  existing  laws  and  customs,  and  by  this 
act  undertook  to  ameliorate  his  condition  in  some  measure  by 
enabling  him,  at  his  election  and  at  a  proper  time,  to  demand 
and  receive  his  unpaid  wages  in  money,  rather  than  in  something 
less  valuable.  Its  tendency,  though  slight  it  may  be,  is  to  place 
the  employer  and  employee  on  equal  ground  in  the  matter  of 
wages,  and  so  far  as  calculated  to  accomplish  that  end  it  deserves 
commendation."  Harbison  v.  Iron  Co.,  53  S.  W.  955,  56  L.  R. 
A.  316,  76  Am.  St.  Rep.  682.  On  appeal  to  the  Supreme  Court 
of  the  United  States  this  judgment  was  affirmed.  The  opinion, 
written  by  Shiras,  J.,  expressly  quotes  from,  and  readopts  the 
opinion  of  the  Tennessee  court  as  being  "so  full  and  satisfactory" 
as  to  make  it  unnecessary  to  again  go  over  the  ground.  Iron 
Co.  V.  Harbison,  183  U.  S.  13,  22  Sup.  Ct.  1,  46  L.  Ed.  55. 

Following  the  same  line  of  thought,  the  Supreme  Court  of  Ver- 
mont upholds  a  statute  which  in  effect  forbids  a  railway  em- 
ployee to  contract  for  the  assumption  of  risk  of  a  hazardous 
appliance  or  unsafe  place  to  work,  saying:  "If  it  be  objected 
that  the  statute,  when  thus  read,  deprives  the  laborer  of  his 
right  to  make  his  own  contracts,  the  answer  is  to  be  found  in  the 
principle  that  the  state  has  the  right  to  protect  its  poor  and  help- 
less, even  to  that  extent  if  need  be.  Such  is  the  basis  of  the 
decisions  that  uphold  the  Utah  labor  law  restricting  the  hours  of 
mining  work  to  eight  hours  per  day,  statutes  that  forbid  the  em- 
ployment of  children  in  certain  callings,  the  store  order  acts,  and 
the  statutes  against  usury,  in  defense  of  the  last-named  of  which 
this  court  held,  some  20  years  ago,  that  even  a  release  under 
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seal  given  by  the  borrower  at  the  time  of  the  loan  did  not  bar 
his  right  to  recover  the  unlawful  rate,  declaring  that  the  statute 
was  intended  for  the  protection  of  the  weak  against  the  strong, 
and  public  policy  requires  that  it  should  not  be  evaded  nor  its 
force  abated.  Everybody  knows  that  there  are  large  classes  who 
^et  their  living  from  day  to  day  in  such  service  as  that  in  which 
plaintiff  was  engaged,  who  must  work  where  they  are  working 
and  keep  their  job  at  all  hazards,  if  they  would  not  bring  them- 
selves and  their  families  to  want.  To  say  to  such,  'If  you  do  not 
like  the  conditions,  you  may  quit,'  is  often  only  a  heartless  mock- 
ery." R.  R.  z/.  Kilpatrick,  74  Vt.  288,  52  Atl.  531,  93  Am.  St. 
Rep.  887. 

Mr.  Freund,  addressing  himself  to  the  objection  that  such 
statutory  restrictions  deprive  the  laborer  himself  of  liberty  of 
contract,  says  the  "argument  is  fallacious  in  the  case  of  wage 
contract  where  the  voluntary  assumption  by  one  may,  through 
stress  of  competition,  force  others  to  assume  the  same  burden 
against  their  will.''  Freund  on  Police  Power,  §§  500-503.  See, 
also,  Keating,  J.,  in  Archer  v,  James,  2  Best  &  S.  73 ;  and  Byles, 
J.,  in  same  case,  page  82.  In  the  very  recent  case  of  Lochner  v. 
New  York  (decided  by  the  Supreme  Court  of  the  United  States) 
reported  in  198  U.  S.  45,  25  Sup.  Ct.  539,  49  L.  Ed.  937,  a  statute 
prohibiting  owners  and  proprietors  of  bakeries  from  requiring 
or  permitting  employees  to  labor  more  than  10  hours  per  day 
and  making  a  violation  of  this  provision  punishable  as  a  public 
offense,  was  by  a  majority  decision  held  to  be  an  unconstitutional 
interference  with  liberty  of  contract.  The  case  is  not  parallel  in 
fact  or  principle  with  the  one  at  bar,  but  it  is  worthy  of  note  that 
four  of  the  nine  members  of  that  court  unite  in  a  vigorous  dis- 
sent, holding  that  even  such  drastic  legislation  is  clearly  within 
the  police  power  of  the  state. 

In  recognizing  the  soundness  of  the  views  expressed  by  the 
cited  authorities,  we  do  not  say,  nor  is  it  necessary  to  believe,  that 
the  employer  is  actuated  by  a  wanton  or  oppressive  spirit.  It  is 
enough  to  say  that  he  is  human,  and  as  such  is  therefore  only 
humanly  and  naturally  inclined  to  exact  a  profitable  bargain  if 
the  opportunity  offers,  just  as  the  laborer  himself  is  ready  to  take 
advantage  of  favoring  circumstances  to  exact  the  highest  wage. 
But  the  opportunities  are  not  equal.  The  employer,  as  a  rule, 
has  some  store  of  capital  to  stand  between  him  and  immediate 
want  if  business  grows  slack  or  suspends,  while  the  average 
laborer  has  little  or  no  reserve  for  the  proverbial  "rainy  day," 
and  sooner  or  later  must  accept  the  terms  which  are  offered  him. 
It  is  with  this  condition  in  view  that  the  Legislature  has  enacted 
the  statute  under  consideration  for  the  purpose  of  preserving 
as  near  as  possible  that  equality  of  advantage  to  both  parties 
which  is  essential  to  the  general  good,  and,  as  is  well  said  in  the 
Harbison  Case,  supra,  "this  alone  commends  the  act  as  a  valid 
police  regulation."  To  same  effect,  see  Hancock  v,  Yaden,  121 
Ind.  366,  23  N.  E.  253,  6  L.  R.  A.  576,  16  Am.  St.  Rep.  396. 

(3)  The  right  of  the  state  to  regulate  liberty  of  contract  is 
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peculiarly  applicable  to  corporations.  That  corporations  are  en- 
titled to  the  equal  protection  of  the  laws  has  already  been  shown, 
but  this  does  not  mean  that  corporations  and  natural  persons 
stand  in  the  same  relation  to  the  power  which  inheres  in  the  state 
to  regulate  their  conduct  or  methods  of  business.  The  distinction 
between  them  is  fundamental  and  ineradicable.  The  natural  per- 
son has  certain  inalienable  rigfhts,  for  which  he  is  not  indebted 
to  org^anized  society.  He  is  bom  to  them.  The  Constitution  and 
laws  recognize  them  and  provide  safeguards  for  them,  but  do  not 
create  them.  The  corporate  person  has  no  rights  except  those 
with  which  it  is  endowed  by  the  lawmaking  ^  power,  and  the 
power  of  creation  necessarily  implies  the  power  of  regulation. 
See  Railroad  z\  Bristol,  151"  U.  S.  556,  14  Sup.  Ct.  437,  38  L. 
Ed.  269;  Railroad  v,  Paul,  173  U.  S.  404,  19  Sup.  Ct.  419,  43  L. 
Ed.  746;  Railroad  v,  Matthews,  174  U.  S.  96,  19  Sup.  Ct  609, 
43  L.  Ed.  909;  Hooper  v.  California,  155  U.  S.  648,  15  Sup.  Ct 
209,  39  L.  Ed.  297;  Insurance  Co.  z\  Daggs,  172  U.  S.  557,  19 
Sup.  Ct  281,  43  L.  Ed.  552;  Dayton  v.  Iron  Co.,  183  U.  S.  23, 
22  Sup.  Ct.  5,  46  L.  Ed.  61 ;  Insurance  Co.  v.  Needles.  113  U.  S. 
574,  5  Sup.  Ct  681,  28  L.  Ed.  1084;  Sinking  Fund  Cases,  99  U. 
S.  700,  25  L.  Ed.  496;  Herrick  v.  Railroad,  31  Minn.  11,  16  N. 
W.  413.  47  Am.  Rep.  771 ;  State  r.  Brown,  18  R.  I.  16,  25  Atl. 
246.  17  L.  R.  A.  856;  Railroad  Co.  v.  Lyon,  123  Pa.  140,  16  Atl. 
607,  2  L.  R.  A.  489,  10  Am.  St.  Rep.  517;  State  v.  Peel  S.  C.  Co.. 
36  W.  \'a.  802,  15  S.  E.  1000,  17  L.  R.  A.  385 ;  Railroad  r.  Paul, 
64  Ark.  83,  40  S.  W.  705,  37  L.  R.  A.  504,  62  Am.  St.  Rep.  154; 
Tullis  V.  Railroad,  175  U.  S.  353,  20  Sup.  Ct  136,  44  L.  Ed.  192; 
Skinner  v.  Garnett  (C.  G.)  96  Fed.  735;  U.  P.  R.  R.  r,  M.  C. 
R.  R.,  128  Fed.  238.  64  C.  G.  A.  348;  Commonwealth  r.  Railroad, 
129  Pa.  324:  Iron  Go.  v.  Harbison,  183  U.  S.  13,  22  Sup.  Ct  1, 
46  L.  Ed.  55 :  S.  C.  Street  R,  R.  v.  Sioux  City,  78  Iowa,  746,  39 
N.  W.  498.  It  is  true  that  in  some  of  the  foregoing  cases  special 
prominence  is  given  to  an  express  reservation  of  power  in  the 
state  to  amend  or  repeal  corporate  charters,  a  rule  the  applica- 
bility of  which  to  the  present  controversy  we  need  not  consider; 
but  the  Supreme  Court  of  the  United  States,  which  upheld  that 
contention  in  Railroad  r.  Paul,  supra,  advances  another  step  in 
the  later  case  of  Iron  Co.  v.  Harbison,  supra,  and  announces  the 
rule  that  irrespective  of  the  right  of  charter  amendment  the  state 
ir5  vested  with  power  to  enact  such  legislation.  It  says:  "It  is 
true  that  stress  was  laid  in  the  opinion  in  that  case  (Paul  v. 
Railroad  Co.)  on  the  fact  that  in  the  Constitution  of  the  state  the 
power  to  amend  corporate  charters  was  reserved  to  the  state, 
and  it  is  asserted  that  no  such  provision  exists  in  the  present 
case.  It  is  also  true  that,  inasmuch  as  the  right  to  contract  is  not 
absolute  in  every  matter,  but  may  be  subjected  to  the  restraints 
demanded  by  the  safety  and  welfare  of  the  state  and  its  inhab- 
itants, the  police  power  of  the  state  may.  within  well-defined  limi- 
•tations,  extend  over  corporations  outside  and  regardless  of  the 
power  to  amend  charters."  Citing  Atchison  v.  Matthews,  174 
U.  S.  96.  19  Sup.  Ct  609,  43  L.  Ed.  909. 
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The  same  question  was  broached  in  the  first  case  carried  to  the 
Supreme  Court  of  the  United  States  to  test  the  validity  of  a 
statute  abolishing^  the  fellow-servant  rule  in  actions  against  rail- 
way companies.  To  the  objection  that  the  statute  was  in  viola- 
tion of  the  fourteenth  amendment,  Field,  J.,  speaking  for  the 
court,  replies :  "The  plain  answer  to  this  contention  is  that  the 
liability  imposed  by  the  law  of  1874  arises  only  for  injuries  sub- 
sequently committed.  It  has  no  application  to  past  injuries,  and 
it  cannot  be  successfully  contended  that  the  state  may  not  pre- 
scribe the  liabilities  under  which  corporations  created  by  the 
laws  shall  conduct  their  business  in  the  future,  where  no  limita- 
tion is  placed  upon  its  power  in  this  respect  by  their  charters. 
Legislation  to  this  effect  is  found  in  the  statute  books  of  every 
state."  Mackey  v.  Railroad,  supra;  Virginia  D.  Co.  v.  Crozer, 
90  Va.  126,  17  S.  E.  806,  44  Am.  St.  Rep.  893. 

(4)  Xor  does  the  fact  that  the  corporation  is  the  creature  of 
another  state  afford  it  any  advantage  in  this  respect.  Hooper  v. 
California,  155  U.  S.  648,  15  Sup.  Ct.  207,  39  L.  Ed.  297;  In- 
surance  Co.  z\  Daggs,  172  U.  S.  557,  19  Sup.  Ct.  281,  43  L.  Ed 
552;  Dayton  v.  Barton,  183  U.  S.  23,  22  Sup.  Ct.  5,  46  L.  Ed.  61. 
In  the  Hooper  Case  the  court,  sustaining  the  validity  of  a  statute 
requiring  insurance  companies  to  pay  the  full  sum  insured  in  case 
of  loss,  any  condition  or  stipulation  of  the  contract  to  the  con- 
trary notwithstanding,  says:  "That  which  a  state  may  do  with 
a  corporation  of  its  own  creation,  it  may  do  with  foreign  corpora- 
tions admitted  into  the  state.  *  *  *  The  power  of  a  state  to 
impose  conditions  upon  foreign  corporations  is  certainly  as  ex- 
tensive as  the  power  over  domestic  corporations."  Subject  alone 
to  the  condition  that  the  regulation  imposed  does  not  operate 
upon  interstate  commerce  or  otherwise  violate  the  provisions  of 
the  federal  Constitution,  the  power  of  the  state  to  prescribe  the 
terms  on  which  foreign  corporations  may  do  business  within  its 
jurisdiction  is  unlimited.  The  fact  that  the  corporation  is  en- 
gaged in  interstate  commerce  does  not  exempt  it  from  control 
by  the  state  in  respect  to  all  business  done  therein  not  directly 
connected  with  traffic  between  the  states.  For  instance,  the 
local  statutes  pertaining  to  the  duty  to  fence  railway  tracks,  im- 
posing liability  for  live  stock  killed  by  moving  trains  or  for  dam- 
ages by  fire  set  out  by  engines,  regulating  speed  of  trains  within 
city  or  yard  limits,  abolishing  the  fellow-servant  rule,  requiring 
the  redemption  of  unused  tickets,  and  regulating  contracts  of  em- 
ployment, are  no  less  applicable  to  foreign  corporations  engaged 
in  interstate  commerce  than  to  domestic  corporations  doing  only 
a  local  business.  Smith  v.  Alabama,  124  U.  S.  465,  8  Sup.  Ct. 
564,  31  L.  Ed.  508:  Railroad  v.  Alabama,  128  U.  S.  96,  9  Sup. 
Ct.  28,  32  L.  Ed.  352;  Willfong  v.  Railroad,  116  Iowa,  551,  90 
N.  W.  358:  Railroad  r.  Murphev,  116  Ga.  870,  43  S.  E.  265,  60 
L.  R.  A.  817:  Railroad  v.  New  York,  165  U.  S.  631,  17  Sup.  Ct. 
418,  41  L.  Ed.  853 :  State  ?'.  Railroad,  133  Ind.  85,  32  N.  E.  817, 
18  L.  R.  A.  502:  Geer  v,  Connecticut,  161  U.  S.  519.  16  Sup.  Ct. 
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600,  40  L.  Ed.  793;  Railroad  z\  Bolan,  169  U.  S.  133,  18  Sup. 
Ct.  289,  42  L.  Ed.  688. 

(5)  Considered  from  the  standpoint  of  precedent  alone,  we 
think  the  weight  of  the  better  reasoned  cases  supports  the  con- 
clusion at  which  we  have  arrived.  Such  is  the  manifest  force 
and  effect  of  most  of  the  cases  already  cited.  The  following:  addi- 
tional precedents,  selected  from  the  many  found  among  the  deci- 
sions of  recent  date,  indicate  something  of  the  extent  to  which 
the  power  to  regulate  and  restrict  the  right  of  contract,  and  more 
especially  between  employer  and  employee,  has  been  upheld.  In 
citing  them,  it  is  proper  to  suggest  that  the  decision  of  the  ques- 
tion before  us  does  not  require  us  to  adopt  all  the  conclusions 
reached  in  these  cases  or  all  of  the  reasoning  on  which  they  are 
based.  They  are  in  point,  however,  as  illustrating  the  trend  of 
judicial  thought,  and  the  gradually  extending  application  of  the 
police  power  in  the  interest  of  the  general  welfare. 

In  Maryland  a  statute  requiring  operators  of  coal  mines  to  pay 
the  wages  of  employees  in  money  and  at  stated  intervals,  and 
restricting  the  right  of  operators  to  contract  for  pa)rment  of  such 
wages  in  merchandise,  has  been  upheld.  Shaffer  v.  U.  M.  Co., 
55  Md.  74.  A  similar  statute  in  Indiana  has  been  held  valid. 
Hancock  v,  Yaden,  121  Ind.  366,  23  N.  E.  253,  16  Am.  St  Rep. 
396.  The  same  court,  in  a  very  recent  case,  sustains  the  validity 
of  a  statute  which  prohibits  the  assignment  of  claims  for  wages 
not  yet  earned.  International  Co.  v.  Weissinger,  160  Ind.  349, 
65  N.  E.  521,  65  L.  R.  A.  599,  98  Am.  St.  Rep.  334.  A  statute  of 
the  United  States  making  it  unlawful  to  pay  .any  seaman  wages 
in  advance,  or  to  pay  such  wages  to  any  other  person  on  a  sea- 
man's account,  and  providing  tfiat  such  payment  in  advance  shall 
not  absolve  the  employer  from  full  payment  after  the  wages  have 
been  earned,  is  held  not  to  invade  any  right  guarantied  by  the 
fourteenth  amendment.  Patterson  v.  The  Eudora, ,  190  U.  S. 
169,  23  Sup.  Ct.  821,  47  L.  Ed.  1002.  The  court,  by  Brewer,  J., 
there  says :  "While  it  may  be  conceded  that,  generally  speaking, 
among  the  inalienable  rights  of  the  citizen  is  that  of  the  liberty 
of  contract,  yet  such  liberty  is  not  absolute  and  universal.  It  is 
within  the  undoubted  power  of  the  government  to  restrain  some 
individuals  from  all  contracts  as  well  as  all  individuals  from  some 
contracts.  It  may  deny  to  all  the  right  to  contract  for  the  pur- 
chase of  lottery  tickets,  to  the  minor  the  right  to  assume  any  obli- 
gations except  for  the  necessaries  of  existence,  to  the  common 
carrier  the  power  to  make  any  contract  releasing  himself  from 
negligence,  and,  indeed,  may  restrain  all  in  any  employment  from 
any  contract  in  the  course  of  employment  which  is  against  public 
policy.  The  possession  of  this  power  in  no  manner  conflicts  with 
the  proposition  that,  generally  speaking,  every  citizen  has  a  right 
freely  to  contract  for  the  price  of  his  labor,  services,  or  prop- 
erty." 

Statutes  have  been  sustained  which  invalidate  contracts  to 
waive  homestead  and  exemption  laws.  Curtis  v.  O'Brien,  20 
Iowa,  376,  89  Am.  Dec.  543 ;  Kneettle  v.  Xevvcomb,  22  N.  Y. 
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249,  78  Am.  Dec.  186;  Maloney  v.  Newton,  85  Ind.  365,  44  Am. 
Rep.  46.  A  debtor  cannot  waive  stay  of  execution  by  contract. 
McLane  v,  Elmer,  4  Ind.  239.  Parties  may  be  required  to  insert 
the  words  "given  for  a  patent"  in  promissory  notes  given  upon 
such  consideration.  New  v.  Walker,  108  Ind.  365,  9  N.  E.  386, 
58  Am.  Rep.  40;  Herdie  v,  Roessler,  109  N.  Y.  127,  16  N.  E. 
198.  Parties  may  be  prohibited  from  contracting  to  pay  attor- 
ney's fees  for  the  collection  of  a  claim  against  them.  Church- 
man V,  Martin,  54  Ind.  380.  In  Vermont  it  has  been  held  that  a 
statute  which  forbids  a  railway  employee  to  contract  to  assume 
the  risk  of  a  hazardous  appliance  or  unsafe  place  to  work  is  not 
unconstitutional.  Kilpatrick  v.  Railroad  Co.,  74  Vt.  288,  52  Atl. 
531,  93  Am.  St.  Rep.  887.  Stafford,  J.,  speaking  for  the  court, 
says:  "If  the  doctrine  of  assumption  of  risk  is  to  be  be  regarded 
as  contractual,  then  we  hold  that  the  statutory  protection  cannot 
be  bought  and  sold,  but  the  policy  of  the  law  forbids  it  in  the 
interest  of  pubHc  welfare.  *  *  *  The  Legislature  understood 
this,  and  the  act  we  are  considering  was  an  attempt  to  better 
the  condition  of  that  very  class  by  compelling  the  employers  to 
yield  something  of  profit  in  the  interest  of  humanity  and  to  save 
the  lives  and  limbs  of  his  workmen  by  adopting  safer  instruments 
of  labor.  It  seems  to  us  that  a  court  should  be  very  slow  to 
construe  the  beneficial  purpose  out  of  such  a  law  or  to  make  it 
of  no  eflFect.  On  broad  lines  of  public  good  and  social  progress 
it  is  plain  that  such  legislation  must  be  largely  looked  to  if  gov- 
ernment is  to  remain  firm  and  secure  in  the  respect  and  aflFection 
of  the  people." 

Massachusetts  having  already  a  statute  requiring  certain  cor- 
porations to  pay  their  employees  in  money  in  weekly  installments, 
its  Legislature  submitted  to  the  Supreme  Court  of  that  state  the 
question  whether  such  provision  could  be  constitutionally  ex- 
tended to  private  persons  and  partnerships.  To  this  inquiry  the 
court  responded,  and,  after  citing  approvingly  many  of  the  cases 
we  have  already  mentioned  and  the  many  statutes  regulating  and 
restricting  liberty  of  contract,  announced  the  conclusion  that 
such  legislation  is  not  a  violation  of  any  constitutional  guarantv. 
Re  House  Bill  No.  1,230,  163  Mass.  589,  40  N.  E.  713,  28  L.  R. 
A.  344.  A  provision  prohibiting  all  sales  of  corporate  stocks  to 
be  delivered  in  the  future  is  not  a  violation  of  the  fourteenth 
amendment,  although  its  prohibition  includes  bona  fide  as  well 
as  gambling  transactions.  Otis  v.  Parker,  187  U.  S.  606,  23 
Sup.  Ct.  168,  47  L.  Ed.  323.  In  support  of  this  holding  it  is  said : 
"Even  if  the  provision  before  us  should  seem  to  us  not  to  have 
been  justified  by  the  circumstances  locally  existing  in  California 
at  the  time  when  it  was  passed,  it  is  shown  by  its  adoption  to  have 
expressed  a  deep-seated  conviction  on  the  part  of  the  people  con- 
cerned as  to  the  policy  required.  Such  a  deep-seated  conviction 
is  entitled  to  great  respect.  If  the  state  thinks  that  an  admitted 
evil  cannot  be  prevented,  except  by  prohibiting  a  calling  or  a 
transaction  not  in  itself  objectionable,  the  court  cannot  interfere 
unless  in  looking  into  the  substance  of  the  matter,  it  is  a  clear. 
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unmistakable  infringement  of  fights  secured  by  the  fundamental 
law." 

From  a  general  review  of  the  authorities  Mr.  Freund  says 
(Police  Power,  §§  502,  503)  :  "The  general  principle  of  police 
regulation  of  the  liberty  of  contract  may  perhaps  be  formulated 
as  follows:  When  a  contractual  relation  is  voluntarily  entered 
into,  rights  and  obligations  which  are  conformable  to  the  nature 
of  the  relation  may  be  defined  by  law  and  made  conclusive  upon 
the  parties,  irrespective  of  the  stipulations  attempting  to  set  them 
aside,  especially  where  such  stipulations  involve  the  waiver  of 
valuable  present  rights,  or  where  they  are  virtually  imposed 
by  one  party  without  power  of  choice  on  part  of  the  other."  The 
case  of  Peel  Splint  Coal  Co.  v.  West  Virginia,  supra,  affirms  the 
validity  of  a  statute  prescribing  the  manner  of  weighing  coal  in- 
determining  the  amount  of  a  miner's  earnings  and  forbidding 
payment  in  scrip  or  store  orders.  It  is  true  that  this  affirmance 
was  by  a  divided  court,  but  the  opinion  is  so  well  argued  and  so 
well  supported  by  reason  and  authority  that  no  one  desiring  to 
master  the  learning  of  the  law  on  this  subject  should  fail  to 
examine  it.  Moreover,  the  principle  there  upheld,  having  since 
been  fully  settled  as  authoritative  by  the  Supreme  Court  of  the 
United  States  in  Harbison  v.  Tennessee,  supra,  the  opinion  is 
entitled  to  rank  as  authority,  notwithstanding  the  division  of  the 
court  by  which  it  was  pronounced. 

As  a  fitting  conclusion  to  this  examination  of  authorities  we 
quote  from  the  opinion  in  Atkin  r.  Kansas,  191  U.  S.  207.  24 
Sup.  Ct.  124,  48  L.  Ed.  148,  sustaining  an  act  making  it  unlawful 
for  any  contractor  engaged  upon  a  work  of  public  improvement 
to  require  or  permit  an  employee  to  work  more  than  eight  hours 
per  day:  "If  it  be  said  that  a  statute  like  the  one  before  us  is 
mischievous  in  its  tendencies,  the  answer  is  the  responsibility 
therefor  rests  upon  the  Legislature  and  not  upon  the  courts.  No 
evils  arising  from  such  legislation  could  be  more  far-reaching 
than  those  that  might  come  to  our  system  of  government  if  the 
judiciary,  abandoning  the  sphere  assigned  to  it  by  the  funda- 
mental law,  should  enter  the  domain  of  legislation,  and  upon 
the  grounds  merely  of  justice  and  reason  annul  statutes  that  have 
received  the  sanction  of  the  people's  representatives."  As  bear- 
ing generally  upon  the  extent  to  which  the  police  power  may 
restrict  the  liberty  of  contract,  see  Re  House  Bill  147  (Colo. 
Sup.)  48  Pac.  512 :  White  z\  Reservoir  Co.,  22  Colo.  191,  43  Pac. 
1028,  31  L.  R.  a.  828;  Cook  v,  Rowland  (Vt.)  52  Atl.  973,  59 
L.  R.  A.  338,  93  Am.  St.  Rep.  912;  Commonwealth  v.  Vrooman, 
164  Pa.  306,  30  Atl.  217,  25  L.  R.  A.  250.  40  Am.  St.  Rep.  603; 
Commonwealth  z\  Mfg.  Co.,  120  Mass.  385:  Sw-eeny  v.  Hunter, 
145  Pa.  363,  22  Atl.  653,  14  L.  R.  A.  594 ;  Kriebohm  v.  Yancev 
(Mo.  Sup.)  55  S.  W.  261 ;  Naglebaugh  v.  Harder,  21  Ind.  App. 
551,  51  N.  E.  427:  State  v.  Crescent  Co.,  83  Minn.  284,  86  N.  W. 
107,  54  L.  R.  A.  466,  85  Am.  St.  Reo.  464:  State  f.  Moore. 
104  N.  C.  714,  10  S.  E.  143,  17  Am.  St.'Rep.  696;  Richardson  v. 
R.  R.  (Mo.  Sup.)  50  S.  W.  785;  State  v,  Wagener,  77  Minn. 
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483,  80  N.  W.  633,  778,  1134,  46  L.  R.  A.  442,  77  Am.  St.  Rep. 
681 ;  Firmstone  v.  Mack,  49  Pa.  387,  88  Am.  Dec.  507 ;  Eaton  v, 
Ke^an,  114  Mass.  433;  Davis  v.  State,  68  Ala.  58,  44  Am.  Rep. 
128;  Act  Cong.  June  26,  1884  (23  Stat.  53,  c.  121),  construed 
in  case  of  The  Edwin  (D.  C.)  23  Fed.  255.  Higgins  v.  Graham, 
143  Cal.  131,  76  Pac.  898;  Johnson  v.  Spartan  (S.  C.)  47  S.  E. 
695;  Bowlley  v.  Kline  (Ind.  App.)  63  N.  E.  724;  Purdy  v.  Rail- 
road, 162  N.  Y.  49,  56  N.  E.  508,  48  L.  R.  A.  669;  Wheeler  v. 
Russell,  17  Mass.  258;  Eaton  v.  Kegan,  114  Mass.  433;  Karnes 
V.  Insurance  Co.,  (Mo.  Sup.)  46  S.  W.  166;  Brechbill  v.  Randall, 
102  Ind.  528,  1  N.  E.  362,  52  Am.  Rep.  695 ;  Butler  v.  Chambers, 
36  Minn.  71,  30  N.  W.  308,  1  Am.  St.  Rep.  638;  Graham  v. 
Lumber  Co.  (Ky.)  80  S.  W.  799;  Hotel  Co.  v.  A.  B.  Co.,  54  C 
C.  A.  165,  116  Fed.  793;  Munn  v,  Illinois,  94  U.  S.  113,  24  L. 
Ed.  77  \  Railroad  Co.  v,  Wilson,  4  Willson,  Civ.  Cas.  Ct.  App. 
(Tex.)  568;  Booth  v.  Illinois,  184  U.  S.  425,  22  Sup.  Ct.  425,  46 
L  Ed.  623;  Skinner  v,  Garnett  M.  Co.  (C.  C.)  96  Fed.  735; 
Garrett  v.  W.  U.  Tel.  Co.,  83  Iowa,  257,  49  N.  W.  88 ;  Miller  v. 
Railroad  (C.  C.)  65  Fed.  305;  Squire  v.  Tellier,  185  Mass.  18, 
69  N.  E.  312,  102  Am.  St  Rep.  322;  Carroll  v.  Insurance  Co. 
(U.  S.)  26  Sup.  Ct.  68,  50  L.  Ed.  — ;  State  v.  Wilson  (Kan.) 
58  Pac.  981,  47  L.  R.  A.  71 ;  Warren  v,  Sohn,  112  Ind.  213,  13 
N.  E.  863 ;  Reilly  v.  Insurance  Co.,  43  Wis.  449,  28  Am.  Rep. 
552;  Insurance  Co.  v,  Leslie  (Ohio)  24  N.  E.  1072;  Walp  v. 
Lamkin  (Conn.)  57  Atl.  277;  State  v,  Reynolds  (Conn.)  58 
Atl.  755. 

Whether  the  appellee's  Relief  Department  is  in  the  nature  of  a 
scheme  for  insurance,  and  therefore  peculiarly  subject  to  super- 
vision and  regulation  by  the  state,  has  been  suggested,  but  not  ar- 
gued by  counsel.  In  the  Donall  and  Maine  Cases  we  held  that 
said  department  was  not  an  "insurance  company"  within  the 
meaning  of  our  laws  governing  such  corporations,  and  expressly 
refrained  from  any  further  expression  of  opinion.  That  an  or- 
ganization may  do  an  insurance  business  without  being  an  "in- 
surance company"  within  the  meaning  of  the  statute  is  settled,  as 
IS  also  the  further  proposition  that  it  is  the  nature  of  the  business 
rather  than  the  form  of  the  organization  by  which  it  is  carried 
on,  which  justifies  the  state  in  exercising  supervision  over  it. 
Martin  v.  Stubbing,  126  111.  387,  18  N.  E.  657.  9  Am.  St.  Rep. 
620;  Burlington,  etc.,  r.  White,  41  Neb.  662,  59  N^W.  747.  43 
Am.  St.  Rep.  701 ;  Grimes  v.  Legion  of  Honor,  97  Iowa,  315, 
64  N.  W.  806,  66  N.  W.  183 :  State  z\  Miller.  66  Iowa,  26.  23 
N.  W.  241.  But  whether  the  Relief  Department  is  of  that  char- 
acter we  do  not  now  undertake  to  say. 

We  are  aware  that  the  courts  are  not  in  entire  unison  as  to  the 
extent  to  which  the  police  power  of  the  state  may  properly  be 
exercised,  and  that  cases  are  quite  numerous  which  lend  color,  if 
not  support,  to  views  advanced  by  the  appellee  herein.  The  lack 
of  harmony  is  in  some  instances  more  apparent  than  real.  For 
instance,  the  cases  from  Pennsylvania  have  been  decided  under 
a  state  Constitution  differing  very  widely  from  our  own.     See 
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Const.  Pa.  1874,  art.  3,  §  7.     With  a  single  exception,  none  of 
the  cases  in  which  courts  have  sustained  the  validity  of  relief  de- 
partment contracts  has  involved  the  question  whether  such  con- 
tracts may  be  reg^ulated  or  prohibited  by  statute.     They  have 
simply  considered  the  general  proposition  whether  in  the  absence 
of  statute  the  contract  should  be  held  void  on  grounds  of  public 
policy,  and  upon  that  question  they  coincide  with  the  views  of 
this  court  in  Donald  v.  Railroad  and  Maine  v.  Railroad,  supra. 
The  exception  to  which  we  have  referred  is  Shaver  v.  Railroad 
(C.  C.)  71  Fed.  931,  where  a  trial  court  held  a  statute  of  Ohio 
to  be  unconstitutional.     The  statute  there  considered  differs  in 
material  respects  from  our  own,  and  we  may  further  say  that,  if 
the  argument  employed  by  the  court  in  support  of  its  conclusion 
is  to  be  construed  as  announcing  the  doctrine  in  support  of  which 
it  is  here  cited  by  counsel,  we  think  it  is  not  to  be  approved. 
Moreover,  the  Shaver  Case  is  in  effect  overruled,  or  at  least 
discredited,  by  Pierce  v.  Van  Dusen,  78  Fed.  693,  24  C.  C.  A. 
280,  69  L.  R.  A.  705.    But  we  freely  concede  that  after  eliminat- 
ing all  merely  apparent  conflict  in  the  cases,  not  a  few  others  re- 
main  which  no  amount  of  ingenuity  can   reconcile,   and   only 
confusion  could  result  from  the  attempt.     This  court  has  not 
before  been  called  upon  to  consider  the  central  question  in  the 
form  now  presented,  and,  while  recognizing  the  divergence  in  the 
authorities,  we  feel  at  liberty  to  follow  the  precedents  which  ap- 
pear to  us  most  persuasive  and  authoritative,  and  uphold  that 
which  appeals  to  our  judgments  as  the  sounder  doctrine. 

It  is  urged  upon  our  attention  that  the  relief  fund  contract  is 
not  unfair  in  its  terms,  and  that  the  practical  working  of  the  plan 
i"?  beneficial  to  the  employees.  All  this  may  be  true,  but  it  is  a 
consideration  to  be  addressed  to  the  Legislature,  and  not  to  the 
court.  The  contract  is  not  assailed  because  of  its  oppressive 
character,  but  because  the  statute  forbids  its  use  as  a  defense  in 
an  action  to  enforce  a  statutory  liability.  Nor  need  we  dispute 
the  proposition  that  a  plan  of  economical  insurance  against  sick- 
ness, injury,  and  death  is  much  to  be  commended,  and  we  can 
readily  conceive  that  members  of  the  Relief  Department  may 
find  it  a  valuable  resource  under  many  circumstances.  We  may 
also  admit  that,  in  the  absence  of  a  statute  forbidding  it,  the 
company  is  not  to  be  censured  for  making  any  legal  contract 
which  it  is  able  to  negotiate  with  its  employees  to  protect  itself 
from  liability  for  damages.  But  none  of  these  are  controlling 
considerations.  The  Legislature  does  not  in  this  act  forbid  or 
place  any  obstacle  in  the  way  of  such  insurance,  nor  does  it 
forbid  or  prevent  any  settlement  of  the  matter  of  damages  with  an 
injured  employee  fairly  made  after  the  injury  is  received.  On 
the  contrarv,  the  right  to  make  such  settlement  is  expressly  pro- 
vided for  in  the  amendment  to  Code,  §  2071.  The  one  thing 
which  that  amendment  was  intended  to  prevent  was  the  use  of 
this  insurance,  or  relief,  for  which  the  employee  has  himself 
paid,  in  whole  or  in  part,  as  a  bar  to  the  right  which  the  statute 
has  given  him  to  recover  damages  from  the  corporation.     And 
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this,  as  we  have  already  said,  is  clearly  within  the  legislative  dis- 
cretion. Nor  does  it  work  any  hardship  to  the  railway  company. 
The  hardship,  if  any  exists,  is  in  the  creation  of  the  liability  (the 
validity  of  which  leg^islation  is  now  beyond  question),  and  not 
in  the  statute  which  prevents  its  circumvention. 

We  do  not  attempt  the  review  of  any  of  the  fore^oin^  ques- 
tions with  special  reference  to  our  state  Constitution.  The  provi- 
sions relied  upon  by  counsel  are  those  which  announce  the  rigfht 
of  all  persons  to  acquire,  possess,  and  protect  property,  and  re- 
quire all  laws  of  a  general  character  to  have  uniform  operation. 
Const.  Iowa,  art.  1,  §§  1,  6.  The  rules  there  expressed  do  not 
differ  materially  in  effect  from  those  embodied  in  the  fourteenth 
amendment  to  the  federal  Constitution.  Certainly  they  place  no 
narrower  restriction  upon  the  legislative  power.  The  discussion 
already  had  embraces  all  which  need  be  said  upon  this  branch 
of  the  case,  and  we  hold  that  the  objection  to  the  statute  as  being 
in  contravention  of  our  state  Constitution  must  be  overruled. 

The  dissent  from  this  conclusion,  prepared  by  Ladd,  J.,  and 
filed  herewith,  rests  in  its  final  analysis  upon  two  propositions: 
First,  that  althoug^h  it  would  have  been  within  the  constitutional 
powers  of  the  Legislature,  in  originally  enacting  Code,  §  2071, 
to  have  protected  the  right  thereby  created  by  a  provision  such 
as  is  contained  in  the  amendatory  act  of  the  Twenty-Seventh 
General  Assembly,  yet,  the  right  having  been  in  fact  created 
without  it,  the  subsequent  addition  of  such  protection  is  an  un- 
constitutional discrimination  against  the  railway  company;  and, 
second,  that  the  classification  by  which  railway  companies  alone 
are  made  subject  to  such  statutory  restrictions  is  arbitrary  and 
unreasonable,  and  is  therefore  unconstitutional  and  void. 

The  first  of  these  propositions,  that  a  provision  which  could 
have  been  constitutionally  embodied  in  the  original  act  cannot  be 
constitutionally  added  by  amendment,  is  one  for  which  we  can 
find  neither  authority  nor  precedent,  and  is  in  our  judgment  in- 
defensible in  principle.  Indeed,  it  would  seem  that  the  very 
statement  of  the  doctrine  is  its  own  sufficient  refutation.  To 
adopt  such  a  rule  is  to  say  that  by  the  creation  of  any  statutory 
riffht  or  liability  the  state  exhausts  its  constitutional  power  to 
legislate  upon  the  subject,  save  perhaps  to  repeal  the  statute. 
Most  assuredly  this  cannot  be  correct.  If  one  General  Assembly 
may  create  a  homestead  or  exemption  right  and  protect  it  by  a 
provision  that  no  waiver  of  such  right  shall  be  of  any  validitv 
unless  expressed  in  a  given  manner  and  form,  or  may  provide  a 
lien  to  secure  to  certain  classes  of  labor  the  payment  of  their 
wag:es,  or  may  abolish  the  general  rule  as  to  contributory  negli- 
p^ence  in  actions  against  railway  companies  for  damages  bv  fire, 
or  may  abolish  the  rule  as  to  assumption  of  risk  by  railwav 
employees  injured  because  of  the  company's  neglect  to  equip  its 
cars  with  automatic  couplers  and  brake,  or  may  enact  any  of 
hundreds  of  rights  and  liabilities  such  as  are  to  be  found  upon 
nearly  every  page  of  our  statute  books,  may  not  the  next  General 
Assembly  amend  each  and  every  one  of  these  acts  to  remedy  de- 
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fects  which  experience  has  developed  in  them,  or  to  increase 
their  efficiency,  or  to  prevent  the  destruction  of  a  right  or  the 
avoidance  of  a  liability  so  created  ?    For  instance.  Code,  §  2083, 
provides  that  an  employee  who  may  be  injured  by  the  running  of 
a  car  or  en^ne  without  automatic  brakes  and  couplers  as  pro- 
vided by  law  shall  not  be  considered  as  waiving^  his  rig^ht  to  re- 
cover damages  by  continuing  in  the  employ  of  the  corporation. 
This  provision  was  first  enacted  by  the  Twenty-Third  General 
Assembly.    Let  us  suppose  that  a  subsequent  General  Assembly 
had  amended  said  section  by  a  further  provision  that  the  plaintiff 
in  such  case  should  not  be  required  to  negative  contributory  neg- 
ligence on  his  part,  would  we  hesitate  for  an  instant  to  hold 
such  an  amendment  was  clearly  a  constitutional  exercise  of  legis- 
lative power?    In  the  very  nature  of  governmental  and  legisla- 
tive power,  the  authority  to  create  a  statutory  liability  or  right 
of  action  implies  of  necessity  the  right  of  amendment    The  only 
conceivable  exception  to  this  rule  is  a  case  where  the  original 
statute  is  in  the  nature  of  a  grant  or  contract,  within  the  rule  of 
the  Dartmouth  College  Case.    That  famous  precedent  has  been 
made  a  house  of  refuge  for  many  theories,  but  its  shelter  has 
never  been  held  broad  enough  to  cover  a  case  like  this.     The 
Legislature  has  seen  fit  to  impose  a  peculiar  liability  upon  railway 
companies  in  favor  of  a  particular  class  of  employee  whose  serv- 
ice exposes  them  to  peculiar  dangers.    That  it  is  not  an  uncon- 
stitutional discrimination  has  time  and  again  been  declared  by 
our  courts  of  last  resort.    If  this  be  so,  by  what  specious  method 
of  reasoning  shall  we  justify  ourselves  in  holding  that  this  con- 
stitutional power  may  not  be  exercised  in  amendment,  as  well 
as  in  original  legislation?    It  violates  no  contract  right.    It  dis- 
turbs no  vested  right.     There  is  no  pretense  that  the  contract 
pleaded  in  the  appellee's  answer  was  entered  into  before  the 
amendment  was  enacted.    Says  the  Supreme  Court  of  Wisconsin : 
"No  principle  of  law  is  better  settled  than  that  whatever  is 
given  by  statute  may  be  taken  away  by  statute,  except  vested 
rights  acquired  under  it,  and  except,  also,  that  the  statute  must 
not  be  in  the  nature  of  a  contract  on  part  of  the  Legislature.'^ 
State  ex  rel.  v,  Hoeflinger,  31  Wis.  263. 

If  the  power  to  abolish  or  to  take  away  a  statutory  right  is  an 
essential  attribute  of  the  legislative  authority,  is  not  the  power 
to  modify  or  amend  equally  broad  and  equally  clear?  Under  the 
reserve  power  of  the  state  to  regulate  and  control  corporations 
and  to  amend  charters,  it  has  often  been  held  that  whatever 
regulation  or  restriction  might  lawfully  have  been  included  in  the 
original  charter  may  be  imposed  by  subsequent  legislation.  Sink- 
ing Fund  Cases,  99  U.  S.  700,  25  L.  Ed.  496;  Railroad  Co.  v, 
Sioux  City,  78  Iowa,  746,  39  N.  W.  498 ;  Railroad  Co.  v.  Wil- 
liams, 103  Ky.  378,  45  S.  W.  229;  Stanislaus  v.  San  Joaquin, 
192  U.  S.  212,  24  Sup.  Ct.  241,  48  L.  Ed.  406.  For  still  stronger 
reason  must  we  hold  that,  as  respects  a  statute  which  contains 
no  grant  of  franchise  or  other  element  of  contract,  and  on  which 
no  claim  of  vested  rights  can  be  grounded,  the  power  of  amend- 
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ment  is  no  less  broad  and  universal  than  is  the  power  to  create 
and  repeal.  When,  therefore,  the  appellee  herein  employed  the 
appellant,  and  at  the  same  or  subsequent  time  procured  his  agree- 
ment to  the  benefit  scheme,  this  law  was  in  existence  in  its  pres- 
ent form,  and  by  an  elementary  rule  of  construction  the  contract 
must  be  read  as  if  the  terms  of  the  statute  were  embodied  in  it. 
While  its  rig^ht  to  go  into  the  labor  market  and  hire  servants 
upon  terms  of  equal  advantage  with  other  railway  corporations 
was  a  property  right  of  which  the  company  could  not  be  law- 
fully deprived,  it  had  no  legal  right  to  exact  terms  which  the  law 
forbade  to  all  such  employers,  and,  having  exacted  them,  it  must 
be  held  to  have  done  so  with  knowledge  that  the  courts  would 
not  enforce  them  for  its  benefit.  It  was  its  privilege,  perhaps, 
to  speculate  upon  the  possibility  of  securing  a  ruling  invalidating 
the  statute,  or  upon  the  reluctance  of  its  employees  to  insist  upon 
their  rights  under  the  statute  and  thereby  to  a  greater  or  less 
extent  get  the  benefit  of  its  practical  nullification ;  but  it  is  in  no 
position  to  complain  if,  when  the  test  is  applied,  it  is  held  to 
the  full  measure  of  liability  which  the  law  making  power  has 
rightfully  imposed  upon  it. 

Concerning  the  second  proposition,  that  the  amendment  to 
Code,  §  2071,  makes  an  unreasonable  discrimination  against 
railway  companies  as  employers,  as  well  as  between  different 
classes  of  employees,  it  is  to  be  said  that  this  is  neither  more 
nor  less  than  a  revival  of  the  objection  which  has  been  raised 
against  every  legislative  measure  which  has  ever  been  enacted 
for  the  benefit  or  relief  of  any  special  class  of  employees,  and 
in  practically  every  instance  has  been  overruled  by  the  courts 
of  last  resort.  To  hold  with  appellant  on  this  proposition  is 
to  attempt  to  reverse  the  entire  current  of  the  decisions  of  our 
own  court,  of  courts  of  sister  states,  and  of  the  Supreme  Court 
of  the  United  States.  Kane  v.  Railroad  Co.,  133  Fed.  681,  67 
C.  C.  A.  653,  68  L.  R.  A.  790;  Herrick  v.  Railroad,  31  Minn. 
11,  16  N.  W.  413,  47  Am.  Rep.  771;  Railroad  v.  Herrick,  127 
U.  S.  210,  8  Sup.  Ct.  1176,  32  L.  Ed.  109;  Railroad  v.  Mackey, 
127  U.  S.  205,  8  Sup.  Ct.  1161,  32  L.  Ed.  107;  Railroad  v.  Mont- 
gomery, 152  Ind.  1,  49  N.  E.  582,  69  L.  R.  A.  875,  71  Am.  St. 
Rep.  301 ;  Railroad  v.  Paul,  173  U.  S.  404,  19  Sup.  Ct.  419.  43 
L.  Ed.  746 ;  Holden  v.  Hardy,  169  U.  S.  366,  18  Sup.  Ct.  383, 
42  L.  Ed.  780;  State  v.  Brown,  18  R.  I.  16,  25  Atl.  246,  17  L.  R. 
A.  856;  Harbison  v.  Iron  Co.  (Tenn.)  53  S.  W.  955,  56  L.  R.  A. 
316,  76  Am,  St.  Rep.  682;  Kilpafrick  v.  Railroad,  74  Vt.  288. 
52  Atl.  531,  93  Am.  St.  Rep.  887;  Patterson  v.  Eudora,  190  U 
S.  169,  23  Sup.  Ct.  821,  47  L.  Ed.  1002;  Hancock  v.  Yaden,  121 
Ind.  366,  23  N.  E.  253,  6  L.  R.  A.  576,  16  Am.  St.  Rep.  396; 
Shaffer  v.  U.  M.  Co.,  55  Md.  74;  Tullis  v.  Railroad  Co.,  175  U. 
S.  34«,  20  Sup.  Ct.  136,  44  L.  Ed.  192 ;  Pierce  z\  Van  Dusen,  78 
Fed.  693,  24  C.  C.  A.  280,  69  L.  R.  A.  705,  and  numerous  other 
cases  hereinbefore  cited.  In  the  Pierce  Case,  supra,  Mr.  Justice 
Harlan  says  that,  as  the  statute  applies  to  all  railroads  operating- 
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in  the  state,  it  is  general  in  its  nature  within  the  meaning:  of  the 
Constitution,  and  as  it  applies  alike  to  all  of  a  g^iven  class  of 
employees  it  operates  uniformly,  and  is  therefore  not  uncon- 
stitutional. This  language  affords  a  complete  answer  to  the 
second  ground  of  the  dissent  herein. 

The  assertion  that  the  amendment  to  Code,  §  2071,  "does  not 
purport  to  deal  with  the  company's  liability  at  all,"  and  that 
''the  contract  contemplated  has  no  bearing  on  the  liability  of  the 
railroad  company  to  its  employee,"  is  irreconcilable  with  the 
clear  and  express  language  of  the  statute.  The  amended  section 
provides  in  so  many  words  that  under  certain  circumstances 
the  company  shall  be  liable  in  damages  to  its  employee,  and 
that  in  such  case  no  contract  of  insurance,  relief,  benefit,  or 
indemnity,  nor  the  acceptance  of  such  insurance,  relief,  benefit, 
or  indemnity,  shall  be  available  to  the  company  as  a  defense  to 
an  action  by  the  employee  for  the  recovery  of  .such  damages. 
How  can  it  be  said  that  this  provision,  which  eliminates  a  defense 
which  might  otherwise  be  successfully  asserted,  has  "no  bearing" 
on  the  company's  liability?  Does  not  such  a  provision,  which 
means  all  the  difference  between  a  right  of  recovery  and  no  right 
of  recovery,  "purport  to  deal  with  the  company's  liability"?  If, 
then,  as  has  been  settled  beyond  all  controversy,  the  power 
exists  in  the  state  to  create  rights  and  liabilities  for  the  benefit 
of  employees  engaged  in  the  use  and  operation  of  railways  which 
are  not  given  to  other  classes  of  employees,  it  is  not  for  this 
court  to  say  that  the  Legislature  may  not  properly  and  con- 
stitutionally make  special  provisions  by  which  those  rights  may 
be  preserved  and  those  liabilities  made  effective.  It  is  entirely 
too  late  in  the  day  to  insist  that  special  legislation  affecting 
the  rights  and  liabilities  of  railway  companies  or  other  distinct 
class  or  kind  of  corporations  constitutes  a  denial  of  the  equal 
protection  of  the  laws,  simply  because  the  same  regulation  or 
restriction  is  not  extended  over  other  corporations  or  other  kinds 
of  business.  Railroad  Co.  v,  Mathews,  165  U.  S.  1,  17  Sup.  Ct 
243,  41  L.  Ed.  611;  TulHs  v.  Railroad,  175  U.  S.  348,  20  Sup. 
Ct.  136,  44  L.  Ed.  192;  Railroad  v.  Pontius,  157  U.  S.  209,  IS 
Sup.  Ct.  585,  39  L.  Ed.  675 ;  Railroad  v,  Paul,  173  U.  S.  401,  19 
Sup.  Ct.  419,  43  L.  Ed.  746;  Ins.  Co.  v,  Daggs,  172  U.  S.  557, 
19  Sup.  Ct.  281,  43  L.  Ed.  552;  Fidelity  v.  Mettler,  185  U.  S. 
308,  22  Sup.  Ct.  662,  46  L.  Ed.  922 ;  Duncan  v.  Missouri,  152 
U.  S.  377,  14  Sup.  Ct.  570,  38  L.  Ed.  485 ;  Railroad  v.  Backus, 
154  U.  S.  421,  14  Sup.  Ct.  1114,  38  L.  Ed.  1031;  Railroad  v, 
Herrick,  supra ;  Railroad  v.  Beckwith,  129  U.  S.  26,  9  Sup.  Ct. 
207  32  L.  Ed.  585 ;  Railroad  v.  Duggan,  109  111.  537,  50  Am. 
Rep.  619;  Railroad  v,  Dey,  82  Iowa,  312,  48  N.  W.  98,  12  L.  R. 
A  436,  31  Am.  St.  Rep.  477;  Gano  v.  Railroad,  114  Iowa,  719, 
87  N  W  714,  55  L.  R.  A.  263,  89  Am.  St.  Rep.  393 ;  Cameron 
V  Railroad,  63  Minn.  384,  65  N.  W.  652,  31  L.  R.  A.  553;  Rail- 
road V,  Simonson,  64  Kan.  802,  68  Pac.  653 ;  Ins.  Co.  v,  Dobney, 
189  U.  S.  301,  23  Sup.  Ct.  565,  47  L.  Ed,  821 ;  Ins.  Co.  v.  Lewis, 
187  U.  S.  335,  23  Sup.  a.  126,  47  L.  Ed.  204;  Campbell  v. 
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Railroad,  121  Mo.  340,  25  S.  W.  936,  25  L.  R.  A.  175,  42  Am. 
St.  Rep.  530 ;  State  v.  Nelson,  52  Ohio  St.  88,  39  N.  E.  22,  26 
L.  R.  A.  317;  Railroad  v.  May,  194  U.  S.  267,  24  Sup.  Ct.  638, 
48  L.  Ed.  971 ;  Railroad  v.  Snell,  193  U.  S.  30,  24  Sup.  Ct.  319, 
48  L.  Ed.  604. 

The  demurrer  to  the  appellee's  answer  should  have  been 
sustained.  The  ruling;  and  judgement  of  the  district  court  are 
reversed,  and  cause  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Reversed. 


Tennessee  Cent.  R.  Co.  z/.  Brasher's  Guardian. 

(Court  of  Appeals  of  Kentucky,  Nov.  13,  1906.) 

[97  S.  W.  Rep.  349.] 

Carriers  of  Passengers— Canning  to  Wrong  Destination— Mistake 
of  Conductor — Evidence — Sufficiency. — In  an  action  by  a  passenger, 
evidence  held  sufficient  to  sustain  a  verdict  based  on  the  plaintiff's 
contention  that  her  jjettinj?  off  at  the  wrong  station  was  due  to  the 
conductor's  mistaken  assurance  that  it  was  the  right  place,  rather 
than  to  the  voluntary  leaving  of  the  train  by  her  at  such  place  and 
taking  chances  as  to  its  being  right. 

Same — Damages — Proximate  Cause.* — A  passenger  who  has  been 
put  off  at  the  wrong  station  may  recover  for  a  sprained  ankle  which 
appears  to  have  been  caused  by  the  long  walk  resulting  from  the  mis- 
take, and  the  carrying  of  her  baggage,  rather  than  by  being  forced 
to  alight  from  the  moving  train  as  contended  by  the  passenger. 

Same — Duty  of  Conductor.! — A  carrier  is  not  excused  for  inducing 
a  passenger  to  leave  the  train  at  the  wrong  station  by  the  fact  that 
the  conductor  is  honestly  mistaken  in  making  the  announcement 
thereof. 

Same — Punitive  Damages.:|: — A  passenger  who  gets  off  at  the  wrong 
station  in  reliance  on  the  mistaken  assurance  and  direction  of  the 
conductor,  who  was  new  to  the  line,  is  not  entitled  to  punitive  dam- 
ages. 

Same — Mortification  and  Humiliation.§ — Though  the  circumstances 
connected  with  the  putting  off  of  a  passenger  at  a  wrong  station  may 

♦For  the  authorities  in  this  series  on  the  subiect  of  the  damages 
recoverable  for  failure  to  carry,  or  delay  in  carrying,  a  passenger, 
see  foot-notes  appended  to  St.  Louis,  etc.,  R.  Co.  v.  White  (Tex.), 
20  R.  R.  R.  796,  43  Am.  &  Eng.  R.  Cas.,  N.  vS.,  796;  Cleveland  City 
Ry.  Co.  V.  Conner  (Ohio),  20  R.  R.  R.  649,  1.1  Am.  &  Eng.  R.  Cas., 
N.  S.,  649;  foot-notes  appended  to  Southern  Ry.  Co.  v.  Hawkins 
(Ky.),  20  R.  R.  R.  21,  43  Am.  &  Eng.  R.  Ca.?..  N.  S.,  21. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
passenger  to  rely  on  the  assumption  that  the  carrier  has  performed, 
or  will  perform,  its  duties  to  him,  see  foot-notes  ai»pcjided  to  Indiana 
Traction  Co.  v.  Jacobs  (Ind.),  20  R.  R.  R.  053,  4-:;  Am.  &  Eng.  R. 
Cas.,  N.  S.,  653. 

JFor  the  authorities  in  this  series  on  the  queUion,  when  punitive 
or  exemplary  damages  are,  and  are  not,  recoverable  for  wrongs  to 
passengers,  see  foot-notes  appended  to  Nickles  v.  Seaboard  Air  Line 
Ry.  (S.  Car.),  20  R.  R.  R.  755,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  755; 
Sullivan  v.  Southern  Ry.  (S.  Car.),  20  R.  R.  R.  669.  43  Am.  &  Eng  R. 
Cas.,  N.  S..  669;  foot-notes  appended  to  Southern  Ry.  Co.  v.  Hawkms 
(Ky.),  20  R.  R.  R.  21,  43  Am.  &  Eng.  R.  Cas..  N.  S.,  21. 
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not  warrant  the  assessment  of  punitive  dania^is,  any  mortiiicatlon 
and  humiliation  resulting  therefrom  may  properly  be  considered  as 
an  element  of  damages. 

Damages — Instructions — Humiliation  and  Mortification. — In  an  ac- 
tion bj*^  a  passenger  for  injuries  sustained  by  beniaf  put  off  at  the 
wrong  station,  an  instruction  to  award  such  daraai^es  as  would  com- 
pensate for  "mental  and  physical  pain  ♦  *  *  pnd  humiliation  or 
mortification  or  trouble  caused  by  the  defendant's  failure,"  etc.,  is 
not  erroneous  as  authorizing  punitive  damages. 

Appeal — Objections  in  Lower  Court — Instructions  Given  on  Re- 
quest.— Appellant  cannot  complain  of  an  instruction  given  at  hi»  own 
request,  though  he  excepted  to  it  in  exc.*pii:Tg  to  all  flic  instructU'HS 
given. 

Appeal  from  Circuit  Court,  Christian  County. 
*'Not  to  be  officially  reported." 

Action  by  Annie  May  Brasher's  guardian  against  the  Ten- 
nessee Central  Railroad  Company.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

Downer  &  Russell,  for  appellant. 

L.  Yonts  and  C.  H.  Bush^  for  appellee. 

O'Rear,  J.     Appellant  operated  a  railroad  line  from  Hop- 
kinsville  in  this  state  to  Harriman,  Tenn.    About  11  miles  south 
of  Hopkinsville  it  had  maintained  a  station  called  Chester.  Be- 
tween Hopkinsville  and  Chester,  and  two  or  three  miles  from 
Chester,   was  another  station   called   Pierceton.     In   February, 
1904,  appellant  changed  the  name  of  the  station  Pierceton  to 
Masonville,  and  changed  the  name  of  Chester  to  Pierceton.    It 
appears  that  these  were  flag  stations.    On  April  4,  1904,  appellee 
took  passage  on  appellant's  south-bound  passenger  train,  destined 
for  Chester,  as  she  knew  the  station,  not  having  then  learned 
that  its  name  had  been  changed.    She  was  unable  to  get  a  ticket 
because  the  agent  had  left  his  keys  at  home.     She  boarded  the 
train  and  told  the  conductor  that  she  wanted  to  go  to  Chester. 
He  was  unacquainted  with  the  route,  but  after  some  hesitation 
and  consultation  of  a  book  which  he  carried  in  his  pocket,  told 
her  the  fare  was  35  cents,  which  she  paid.     When  the   train 
arrived  at  Masonville  he  informed  her,  so  she  claims,  that  that 
was  her  station;  that  the  names  had  been  changed.     She  had 
never  before  gone  to  that  station  on  the  cars,  and  was  unable 
to  identify  the  place.    She  hesitated  about  getting  off,  telling  the 
conductor  that  her  station  was  beyond  the  Clarksville  pike,  which 
they  had  not  yet  reached.     She  says  that  the  conductor  insisted 
that  that  was  her  station  and  invited  her  to  get  off,  and  held 
out  his  hand  to  help  her ;  that  the  train  was  then  moving  slowly, 
and  that  in  alighting  from  it  she  had  to  jump  from  the  steps 
to  the  ground,  in  which  her  ankle  was  twisted  and  sprained, 
causing  her  pain  for  a  week  or  so.    It  turned  out,  after  the  train 
was  gone,  that  her  station  was  about  three  miles  further  south. 
She  had  to  walk  the  distance,  or  about  two  miles  of  it,  and  carry 
a  heavy  valise.    The  conductor  and  other  trainmen  claimed  that 
the  road  was  new  to  them;    that  they  did  not  know  Chester, 


Vol  21  R  R  R— Vol  44  Am  &  Enc  R  Cas.  N  S        421 

Tennessee  Cent.  R.  Co.  v,  Brasher's  Guardian 

as  the  name  had  been  chang^ed  before  they  came  on  to  that 
route,  and  that  appellee  was  herself  uncertain  where  she  wanted 
to  g^o,  and  voluntarily  left  the  train  at  Pierceton,  saying^  al- 
though it  looked  unfamiliar  she  would  take  the  chances  of  its 
bein^  rig^ht.  Some  half  dozen  witnesses  corroborate  the  con- 
ductor in  his  statement  of  the  matter.  But  the  jury  found  for 
appellee.  The  court  gfranted  a  new  trial  to  appellant.  Another 
jury  also  found  for  appellee.  The  defendant  appeals  from  the 
latter  judgement. 

It  is  very  earnestly  insisted  that  the  verdict  is  flagrantly  ag^ainst 
the  evidence,  because  appellee  is  the  only  witness  who  testified 
on  that  side  as  to  the  main  transaction,  while  at  least  a  half 
dozen  witnesses  contradict  her  as  to  what  was  said  by  her  and 
the  conductor  when  she  gfot  off  the  train,  indicating  that  she 
voluntarily  left  it,  and  got  off  before  it  started  from  the  station. 
But  we  are  unable  to  say  that  the  weight  of  the  evidence  was 
not  with  the  plaintiff.  Mere  numbers  of  witnesses  do  not  always 
determine  the  weight  of  evidence.  Indeed,  that  is  generally  a 
deceptive  test  of  the  matter.  It  is  conceded  that  the  plaintiff 
paid  a  fare  of  35  cents,  and  that  35  cents  was  the  correct  fare 
from  Hopkinsville  to  Chester,  now  Pierceton.  The  fare  from 
Hopkinsville  to  Masonville  where  plaintiff  got  off,  was  only  25 
cents.  The  fare  paid  entitled  her  to  be  carried  to  Pierceton,  or 
Chester,  a  distance  of  11  miles,  or  about  that,  from  Hopkins- 
ville. Appellee  was  then  teaching  school  within  sight  of  Chester 
station,  and  had  been  for  some  months.  She  must  have  known, 
and  in  every  probability  stated,  that  she  desired  to  get  off  at 
Chester.  As  there  was  no  station  of  that  name  the  conductor 
doubtless  informed  her,  as  she  says,  and  as  he  admits,  that  there 
was  then  no  such  station,  and  that  she  by  describing  the  place 
undertook  to  tell  him  where  she  was  bound  for.  That  he  then 
understood  her  correctly  is  shown  by  his  having  collected  the 
proper  fare  for  the  passage  to  Chester  or  Pierceton.  What 
confused  the  conductor  was  doubtless  the  name  Pierceton,  and 
remembering  when  the  train  got  to  Masonville  that  it  had  been 
named  Pierceton,  but  was  lately  changed  to  Masonville,  he 
made  the  mistake  of  assuring  her  that  she  was  at  the  right  place. 
Her  ignorance  of  the  appearance  of  the  exact  locality  where  the 
station  was  (it  was  in  a  field,  without  a  depot  building)  kept  her 
from  failing  to  see  that  it  was  not  the  right  place.  Having 
expressed  her  doubts,  and  being  reassured  by  the  conductor, 
she  might  reasonably  yield  to  his  supposed  better  acquaintance 
with  the  stations.  Though  she  then  said  she  would  take  the 
chance  of  its  being  right,  that  meant  she  would  upon  his  assur- 
ance assume  that  it  was.  The  evidence  convinces  us,  as  it  did 
the  jury,  that  appellee  wanted  to  go  to  Chester;  that  she  paid  her 
fare  to  Chester,  and  being  informed  that  there  was  no  station  of 
that  name,  then  described  it  as  the  station  beyond  the  Clarks- 
ville  pike:  that  the  conductor  got  confused  by  the  substituted 
name  and  locality  of  Pierceton,  and  mistakenly  put  her  off  at 
the  wrong  station.    That  her  ankle  was  sprained  is  shown  satis- 
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factorily.     Whether  it  was   by  being:  forced   to  jump  from  a 
moving  train,  as  she  claims,  or  from  the  long  walk  and  carrying; 
her  baggage,  as  may  be  probable,  is  not  so  certain.    But,  whether 
it  was  from  one  cause  or  the  other,  it  was  the  proximate  result 
of  her  having  been  put  off  at  the  wrong  station,  and  was  an  ele- 
ment of  her  injury  caused   by  that  act.     The   passenger  was 
entitled  to  be  carried  safely  to,  and  to  be  given  a  reasonable 
opportunity  to  alight  safely  at,  the  station  to  which  the  fare 
was  paid  and  received.     It  is  no  defense  that  she  was  unable  to 
recognize  her  station,  or  that  the  conductor  of  the  train  was 
mistaken  as  to  its  locality,  whatever  the  cause  of  his  mistake. 
When  he  undertook  for  his  company  to  carry  her  to  that  sta- 
tion, the  duty  became  absolute,  and  is  not  excused  ior  honest 
errors  or  misrecollection.     The  passenger  has  the  rigHt  to  rely 
upon  the  conductor's  knowledge  of  the  location  of  stations,  and 
to  rely  upon  his  assurances  and  announcements   that  a  given 
station  has  been  reached,  when  the  passenger  does  not  know  to 
the  contrary.     L.   &   N.   R.   R.    Co.   v,   Jenkins,    15   Ky.  Law 
Rep.  239. 

The  court  instructed  the  jury,  as  to  the  measure  of  damages, 
that  it  would  be  such  sum  in  money  as  the  jury  might  believe 
from  the  evidence  would  reasonably  compensate  the  plaintiff  for 
any  mental  and  physical  pain,  or  suffering,  she  may  have  en- 
dured, and  humiliation  or  mortification  or  trouble  caused  by 
defendant's  failure  to  carry  her  to  her  station,  etc.  It  is  argued 
by  appellant  that  this  admits  of  a  finding  of  punitive  damages. 
The  case  does  not  warrant  the  assessment  of  punitive  damages. 
There  is  no  element  of  oppression,  malice,  or  abuse  exercised 
against  appellee.  Ky.  Central  Ry.  Co.  v,  Biddle,  34  S.  W.  904, 
17  Kv.  Law  Rep.  1363;  L.  &  N.  R.  R.  Co.  v,  Ferrell,  7  Ky. 
Law  Rep.  607;  C.  &  O.  Ry.  Co.  v.  Lynch,  89  S.  W.  517,  28  Kv. 
Law  Rep.  467;  Lexington  &  Eastern  R.  R.  Co.  v,  Lyons,  46 
S.  W.  209,  20  Ky.  Law  Rep.  516.  In  assessing  exemplary  or 
punitive  damages,  so  called,  the  jury  do  not  ignore  actual  dam- 
ages, and  its  various  elements.  Punitive  damages  when  allowed 
are  given  as  compensation  to  the  plaintiff,  and  not  solely  as  a 
punishment  of  the  defendant.  It  is  given  under  a  rule  of  meas- 
uring the  plaintiff's  injury.  Oppression  and  willful  and  malicious 
injury  inflict  damage  on  the  injured  party  measured  by  a  dif- 
ferent standard  from  that  by  which  the  same  injury  is  measured 
if  the  ingredients  of  malice  or  wickedness  in  some  of  its  parts 
is  lacking.  But,  in  either  case,  compensation  to  the  injured 
person  is  measured  out.  To  a  passenger  wrongfully  put  off  the 
train  at  the  wrong  station,  the  carrier  should  respond  in  dam- 
ages, and  in  such  measure  as  the  law  fixes  for  the  particular 
character  of  injury  done.  Whether  it  be  malicious  or  wanton, 
or  not,  the  passenger  must  be  compensated  by  paying  him  such 
sum  as  will  fairly  represent  his  physical  and  mental  suffering 
caused  by  the  wrongful  act.  Mortification,  humiliation,  and 
trouble  may  be  part  of  the  injury  inflicted,  and  generally  are. 
So  may  the  loss  of  time,  property,  or  health.     Mortification  and 
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humiliation  are  always  reg^arded  as  elements  of  damage  in  such 
cases,  though  there  be  no  warrant  for  the  assessment  of  punitive 
damages.  I.  C.  R.  R.  Co.  v:  Jackson,  79  S.  W.  1187,  25  Ky. 
Law  Rep.  2089 ;  L.  &  E.  Ry.  Co.  v.  Lyons,  46  S.  W.  209,  20  Kv. 
Law  Rep.  516;  L.  &  N.  R.  R.  Co.  v.  Fowler  (Ky.)  96  S.  W.  569. 

Another  instruction  is  criticised  by  appellant.  It  shows  that 
it  was  given  at  appellant's  instance.  That  appellant  excepted  to 
it  in  excepting  to  all  the  instructions  given  does  not  entitle  it  to 
complain  of  it  in  this  court. 

The  verdict  of  $300  is  not  excessive. 

Judgment  affirmed. 


Whilt  v.  Public  Service  Corp.  op  New  Jersey. 

(Supreme  Court  of  New  Jersey,  Nov.  12,  1906.) 

[64  Atl.  Rep.  972.] 

Carriers^Injuries  to  Passengers — Negligence. — The  plaintiff,  a  pas- 
senger on  a  street  car»  alij?hted  for  the  purpose  of  taking  another 
car,  and  in  oassing  to  the  rear  of  the  first  car  came  in  contact  with 
the  chain  running  down  from  the  rear  dash  to  the  end  of  the  fender, 
and  was  injured.  The  fender,  contrary  to  the  usual  custom  as  to  rear 
fenders,  was  down.  Held,  that  the  facts  did  not  justify  ?n  inference 
of  negligence  on  the  part  of  the  street  railway  company. 

Same."^ — The  street  railway  company  is  bound  to  the  exercise  of  a 
reasonable  judgment  and  due  care  and  skill,  but  it  is  not  to  be  con- 
demned as  ncfsrligent  merely  because  the  event  that  happened  would 
have  been  avoided  if  its  judgment  had  been  different. 

(Syllabus  by  the  Court.) 

Action  by  Albert  M.  Whilt  ag^ainst  the  Public  Service  Corpo- 
ration of  New  Jersey.  Verdict  for  plaintiff-  Rule  to  show  cause 
made  absolute. 

Argued  June  Term,  1906,  before  the  CiiiEP  Justice  and  Gar- 
rison and  SwAYZE,  JJ. 

Howard  Carrow  {William  Barly,  on  the  brief),  for  plaintiff. 
B.  A,  Armstrong,  for  defendant. 

SwAYZE,  J.  The  plaintiff  was  a  passeng^er  on  a  street  car  and 
alighted  for  the  purpose  of  transferring  to  another  car.  He 
had  a  ticket  entitling  him  to  passage  upon  the  second  car,  but 
to  reach  that  car  had  to  walk  a  block  to  another  street,  as  seems 
to  have  been  permissible  under  the  rules  of  the  defendant.  After 
he  alighted  the  car  moved  on.     He  waited  until  he  thoug-ht  the 

♦For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  street  railways  as  carriers  of  passengers,  see  foot- 
notes appended  to  Lincoln  Traction  Co.  v.  Heller  (Neb.),  17  R.  R. 
R.  368,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  368;  foot-notes  appended  to 
Citizen's  St.  R.  Co.  v.  Jolly  CInd.),  8  R.  R.  R.  175,  31  Am.  &  EnR. 
R.  Cas..  N.  S.,  175;  foot-notes  appended  to  St.  Louis,  etc.,  Ry.  Co.  r. 
Hatch  (Tenn.),  20  R.  R.  R.  782,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  782; 
foot-notes  appended  to  Alton  Light  &  Traction  Co.  v.  Oliver  (111.), 
20  R.  R.  R.  33,  43  Am.  &  Eng.  R.  Cas..  N.  S..  33. 
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car  was  out  of  his  way,  then  looked  to  see  if  there  was  a  team 
coming^  after  the  car,  and  if  there  was  a  car  on  the  other  track. 
He  looked  ahead,  saw  nothing^,  came  in  contact  with  a  chain 
running  down  from  the  rear  dash  to  the  end  of  the  fender,  and 
was  injured.  The  car  was  lighted,  there  was  a  light  in  the 
hood  over  the  place  where  the  conductor  stands,  and  the  street 
was  lighted.  It  is  usual  for  street  cars  having  a  fender  at  each 
end  to  have  the  rear  fender  fastened  up.  In  this  case  it  was 
down.    There  was  no  other  proof  of  negligence. 

The  only  question  presented  is  whether  the  fact  that  the  rear 
fender  was  down,  contrary  to  the  usual  custom,  is  sufficient  to 
justify  an  inference  of  negligence.    We  think  it  is  not.    A  fender 
is  a  usual  appendage  of  a  street  car,  intended  to  promote  the 
safety  of  travelers  upon  the  highway.     In  some  states  it  is  re- 
quired by  statute.     Whether  the  street  railway  company  shall 
have  a  fender  at  one  end  only  or  at  both  is  a  matter  of  detail 
in  the  construction  of  its  cars,  which  ought  to  be  left  to  the 
reasonable  judgment  of  the  managers.     It  may  reasonably  be 
thought  advisable  to  have   fenders  at  each  end  rather  than  a 
movable  fender,  to  be  transferred  from  one  end  to  the  other,  as 
necessity  requires.     Whether  a  rigid  and  immovable  fender  is 
likely  to  serve  the  public  safety  better  than  a  movable  fender  is 
also  a  matter  upon  which  men  may  reasonably  differ.     It  may 
well  be  that  a  rigid  fender  will  better  serve  the  purpose  intended 
that  a  movable  one.     So,   too,   the  company  may   fairly  think 
that  the  danger  of  a  fender  becoming  loose  and  falling,  in  case 
it  is  fastened  up,  is  greater  than  the  danger  to  be  apprehended 
from  a  fender  that  is  always  down.     It  is  bound  to  the  exercise 
of  a  reasonable  judgment  and  of  due  care  and  skill,  but  it  is  not 
to  be  condemned  as  negligent  merely  because  the   event  that 
happened  would  have  been  avoided  if  its  judgment  had  been 
different.     The  underlying  principle  is  in  effect  the  same  as  in 
Hoff  V.  West  Jersey  Railroad  Co.,  45  N.  J.  Law,  201.    In  a  case 
very  similar  to  the  present  the  Supreme  Court  of  Massachusetts 
reached  a  like  result.     Gargan  v.  West  End  Street  Railway  Co., 
176  Mass.  106,  57  N.  E.  217,  49  L.  R.  A.  421,  79  Am.  St.  Rep. 
298.     The  fact  that  it  was  usual  to  have  the  fender  dovyn  has 
an  important  bearing  upon  the  question  of  the  care  exercised  by 
the  plaintiff  himself,  but  is  not  sufficient  to  justify  an  inference 
of  negligence  on  the  part  of  the  defendant.     To  hold  that  such 
a  change  justified  an  inference  of  negligence  would  subject  the 
defendant  to  the  peril  of  being  held  negligent  whenever  it  made 
an  improvement  in  the  construction  or  management  of  its  cars. 

There  should  have  been  a  nonsuit,  and  the  rule  must  be  made 
absolute. 
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American  Express  Co.  v.  Southern  Indiana  Express  Co. 

(Supreme  Court  of  Indiana,  Nov.  1,  1906.) 
[78  N.  E.  Rep.  1021.1 

Constitutional  Law — Due  Process  of  Law — Regulation  of  Express 
Companies.*— Acts  1901,  p.  149,  c.  93,  Butns'  Ann.  St.  1901,  §§  3312b 
and  3312e  provides  that  express  companies  shall  f^rant  to  all  con- 
si>(nors,  including?  other  responsible  express  companies  as  consig^nors, 
equal  terms  and  accommodations  in  the  carriage  and  continuance  of 
carriag:e  of  goods  and  prohibits  them  from  granting  to  any  one  car- 
rier any  privileges  or  accommodations  not  granted  to  all  others,  and 
provides  that  any  carrier  failing  to  comply  with  the  statute  may  be 
convicted  in  a  prosecution  brought  by  the  state,  that  it  shall  be  liable 
in  a  civil  action  for  damages  and  that  any  person  injured  by  such 
violation  shall  have  a  remedy  by  injunction.  Held,  that  the  statute 
is  not  violative  of  the  fourteenth  amendment  of  the  federal  Con- 
stitution on  the  ground  that  it  attempts  to  deprive  an  express  com- 
pany of  its  right  to  demand  prepayment  of  its  carrier  charges;  that 
it  attempts  to  require  an  express  company  to  make  an  advancement 
and  to  compel  a  forced  loan  which  amounts  to  the  taking  of  prop- 
erty; and  that  it  attempts  to  take  from  an  express  company  the  com- 
mon-law right  to  the  contract. 

Courts — Juricdiction — Equitable  Powers. — The  Legislature  had  the 
right  to  enlarge  the  eauity  powers  of  the  court?,  and  authorize  them 
to  grant  equitable  relief. 

Commerce — Interstate  Commerce — Regulation.! — The  statute  is  not 
an  attempt  to  regulate  interstate  commerce. 

Same. — Conceding  that  a  statute  incidentally  affects  interstate  com- 
merce, it  is  not  thereby  invalid  in  the  absence  of  legislation  on  such 
subject  on  the  part  of  Congress. 

Appeal — Harmless  Error — Rulings  on  Demurrer. — The  sustaining 
of  a  demurrer  to  a  paragraph  of  the  answer,  if  erroneous,  is  harmless 
where  the  matter  is  admissible  under  the  general  denial  also  pleaded. 

Appeal  from  Circuit  Court,  Lawrence  County ;  Jas.  B.  Wilson, 
Judg:e. 

Suit  by  the  Southern  Indiana  Express  Company  against  the 
American  Express  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Matson  &  Giles  and  Baker  &  Daniels,  for  appellant. 

F,  M.  Trissal,  Brooks  &  Brooks  and  /.  H,  Shea,  for  appellee. 

Jordan,  C.  J.  Appellee  company,  as  plaintiff  below,  on  May 
31,  1901,  commenced  this  action  under  an  act  of  the  Legislature, 
approved  March  7,  1901  (Acts  1901,  p.  149,  c.  93;  see  sections 
3312b  and  3312e,  Burns'  Ann.  St.  1901),  to  secure  an  injunction 
compelling:  appellant  company   (defendant  below)   to  extend  to 

♦For  the  authorities  in  this  series  on  the  subject  of  the  constitu- 
tionality of  statutes  prescribing  penalties  to  compel  carriers  to  per- 
form their  duties  to  the  public,  see  foot-notes  appended  to  Southern 
Ry.  Co.  r.  State  (Ga.),  20  R.  R.  R.  475,  43  Am.  &  Eng.  R.  Cas.,  X. 
S..  473. 

tFor  the  authorities  in  this  series  on  the  subject  of  state  regulation 
of  interstate  commerce,  see  foot-notes  appended  to  Railroad  Com'rs 
V.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  20  R.  R.  R.  745,  43  Am.  & 
Eng.  R.  Cas.,  N.  S.,  745. 
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the  said  plaintiff  like  facilities,  terms,  privileges,  advantag^es,  and 
usagfes  in  the  receiving^,  transmission,  and  delivery  of  express 
matter  within  the  state  of  Indiana  which  said  defendant  had 
granted  to  all  other  express  companies  except  the  plaintiff. 

On  May  12,  1902,  plaintiff  filed  an  amended  complaint  in  two 
paragraphs.  The  defendant  unsuccessfully  demurred  to  each  of 
these  paragraphs  on  the  grounds :  First,  that  the  court  had  no 
jurisdiction  over  the  person  of  the  defendant;  second,  that  the 
plaintiff  had  not  legal  capacity  to  sue ;  and,  third,  that  the  para- 
graphs did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Thereupon  defendant  filed  its  answer  in  five  paragraphs,  the  first 
of  which  was  the  general  denial.  A  demurrer  for  want  of  facts 
was  sustained  to  each  of  the  paragraphs  of  the  answer  except 
the  first.  On  February  19,  1904,  the  cause  was  tried  by  the 
court  on  the  issues  joined  upon  the  amended  complaint  and  the 
answer  of  general  denial.  There  was  a  general  finding  in  favor 
of  the  plaintiff,  and  the  court  awarded  a  decree  enjoining  and 
prohibiting  the  defendant  from  refusing  to  extend  and  grant 
unto  the  plaintiff  equal  terms,  facilities,  accommodations,  usages, 
privileges,  and  advantages  in  the  receipt,  transmission,  carriagfe, 
continuance  of  carriage,  and  delivery  of  money  and  property 
which  defendant  extended  and  granted  to  other  express  com- 
panies other  than  the  plaintiff,  but  the  court  excluded  from  the 
operation  of  said  decree  of  injunction  property  worth  less  than 
the  transportation  charges  and  also  perishable  property.  Upon 
the  entering  of  this  decree,  the  defendant  filed  a  motion  to 
modify.    This  motion  is  as  follows: 

"The  defendant  in  the  above-entitled  cause  moves  the  court 
to  correct  and  modify  the  judgment  rendered  in  this  cause 
*  *  *  by  adding  to  the  last  paragraph  of  the  decree,  and  at 
the  end  of  said  paragraph,  the  following  paragraphs,  and  each 
of  them,  to  wit : 

"First.  And  this  decree  shall  only  be  applied  to  such  pack- 
ages, weighing  seven  pounds  and  less,  as  plaintiff  in  advance  of 
tendering  to  the  defendant  shall  agree  with  the  defendant  that 
the  same  shall  be  carried  on  the  basis  of  one  through  rate  for 
the  entire  carriage  and  there  shall  be  one  equal  division  of  said 
rate  between  the  plaintiff  and  the  defendant,  and  if  there  be  an 
odd  cent  in  said  division  it  shall  be  taken  by  the  carrier  making 
delivery  to  the  consignee. 

"Second.  This  decree  shall  be  effective  as  to  future  interchange 
or  traffic  between  the  plaintiff  and  defendant  only  when  and  so 
long  as  the  plaintiff  shall  bind  itself  to  the  defendant  to  guaranty 
the  payment  to  the  defendant  of  any  and  all  of  advanced 
charges  paid  defendant  to  plaintiff  which  the  defendant  is  not 
able  to  collect  from  the  consignee  thereof,  provided  the  defendant 
shall  give  notice  to  the  plaintiff  within  60  days  after  payment 
of  such  advanced  charges  that  the  same  cannot  be  collected  from 
the  consignee. 

"Third.  This  decree  shall  be  effective  as  to  future  interchange 
of  traffic  between  the  plaintiff  and  defendant  only  when  and  so 
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long  as  the  plaintiff  shall  bind  itself  to  the  defendant  to  inter- 
change traffic  reciprocally  with  the  defendant  upon  the  accommo- 
dations which  shall  be  the  same  to  the  defendant  as  the  connecting 
carrier  tending  package  for  continuance  of  carriage  to  destina- 
tion on  plaintiff's  line  or  route  as  are  received  and  had  by 
plaintiff  as  the  connecting  carrier  tendering  packages  for  con- 
tinuance of  carriage  to  destination  on  defendant's  line  or  route." 

The  defendant  also  filed  its  motion  for  a  new  trial,  assigning 
the  following  reasons:  "First,  that  the  decision  of  the  court  is 
not  supported  by  sufficient  evidence ;  second,  that  the  decision  of 
the  court  is  contrary  to  law."  Each  of  these  motions  was  over- 
ruled, to  which  ruling  the  defendant  excepted.  The  errors  as- 
signed in  this  appeal,  and  upon  which  appellant  relies  for 
reversal,  are  the  following:  First,  the  amended  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action;  second, 
overruling  the  demurrer  to  the  first  paragraph  to  the  amended 
complaint;  third,  overruling  the  demurrer  to  the  second  para- 
graph of  said  complaint;  fourth,  sustaining  demurrer  to  the 
second  paragraph  of  answer;  fifth,  sustaining  demurrer  to  the 
third  paragraph  of  answer;  sixth,  sustaining  demurrer  to  the 
fourth  paragraph  of  answer;  seventh,  sustaining  demurrer  to  the 
fifth  paragraph  of  answer;  eighth,  overruling  motion  to  modify 
decree;  ninth,  overruling  motion  for  new  trial.  The  evidence 
given  upon  the  trial  is  brought  into  the  record  by  bill  of  ex- 
ception. 

Plaintiff  alleged  in  the  first  paragraph  of  its  amended  com- 
plaint that  it  is  a  corporation  organized  and  doing  business  under 
the  laws  of  the  state  of  Indiana ;  that  for  three  years  last  past  it 
has  been  engaged  in  the  business  of  carrying  money,  merchan- 
dise, and  other  articles  over  the  Southern  Indiana  Railroad 
Company's  line  in  Indiana;  and  since  the  16th  day  of  May,  1901, 
up  to  the  present  date  it  received  and  agreed  to  receive  com- 
pensation for  such  services.  Since  then  continuously  it  has  been 
engaged  in  consigning  to  defendant  and  other  express  companies 
such  things  so  carried  by  it  for  transportation  by  such  express 
company  over  railroads  in  the  state  of  Indiana;  that  during  all 
the  time  mentioned  it  has  been  and  still  is  a  responsible  express 
company ;  that  on  the  16th  day  of  May,  1901,  it  had  and  now  has 
a  paid-up  cash  capital  of  $50,000  and  no  liability  existing  against 
it.  It  is  charged  that  it  is  a  joint  stock  association,  and  for  20 
years  last  past  has  been  engaged  in  the  state  of  Indiana  in 
carrying  over  railroads  money,  merchandise,  and  other  articles 
for  hire;  that  said  defendant  is  and  during  all  of  said  time  has 
been  granting  to  the  Adams  Express  Company,  the  Southern 
Express  Company,  and  other  express  companies,  facilities,  ac- 
commodations, and  usages  in  the  receipt,  carriage,  continuance 
of  carriage,  and  delivery  of  such  express  matter,  and  terms, 
credits,  advantages,  and  usages  in  the  receipt,  transmission,  and 
delivery  of  such  express  matter  which  the  defendant  has  con- 
tinuously refused,  and  still  refuses,  to  the  plaintiff;  that  said 
advantages  consist  in  the  defendant's  maintaining  business  con- 
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nections  with  such  other  express  companies  whereby  said  defend- 
ant  received    from   them,   and  they   received   from   defendant, 
express   packag^es  and  each  paid  the  carrying  charges  of  the 
preceding  carrier  and  each  completed  the  carriage,  and  delivered 
such  articles  and  collected  from  the  consig^nee,  and  retained  all 
the  chargfes  of  itself  and  of  each  preceding;  carrier.     The  first 
paragraph   further  charges  that  the  plaintiff  continuously  and 
daily  from  the  16th  day  of  May,  1901,  tendered  to  the  defendant 
express  matter  to  be  received  and  accepted  by  said  defendant 
under  equal  terms   and   under  the  terms,   credits,   etc.,   in  the 
receipt,  transmission,  and  delivery  of  all  express  matter  at  all  of 
said  times  granted  by  the  defendant  to  said  other  express  com- 
panies; that  the  defendant  has  refused  to  receive  said  packages 
and  by  so  refusing,  unlawfully  and  unjustly  discriminates  against 
this  plaintiff.     The  paragraph  then  sets  out  and  assigns  three 
specific  instances  of  packages  of  express  matter  tendered  and 
refused  on  May  30,  1901,  to  wit:    First.  A  package  from  Sey- 
mour, Ind.,  consigned  to  Edward  Corr,  of  Bloomington,  Ind., 
and  carried  by  plaintiff  company  to  Bedford  and  there  tendered 
to  the  defendant  company,  which  the  latter  refused  to  receive 
and  accept.    Second.  A  package  from  Freetown,  Ind..  consigned 
to  Noble  Moore,  at  Mitchell,  Ind.,  which  was  carried  by  plaintiflF 
to  Bedford,  and  tendered  to  defendant  company  and  by  it  re- 
fused.   It  is  averred  that  defendant's  line  passes  through  Bloom- 
ington and  Mitchell.  Ind.     Third.  A  package  from  Selma,  Ind., 
consigned  to  Dr.  W.  H.  Livingston,  Danville,  Ind.,  and  carried 
by  plaintiff  to  Bedford  and  at  that  point  tendered  to  defendant, 
and  by  it  refused.    That  defendant's  line  extends  from  Bedford 
to  Danville.  Ind.,  and  that  all  the  aforesaid  packages  were  re- 
ceived by  the  plaintiff  in  the  usjual  course  of  business.     It  is 
alleged  that  along  plaintiff's  line  there  are,  and  for  months  past 
have  been,  30  stations  where  it  has  maintained  agencies ;  that  the 
railroad  over  which  the  plaintiff  maintains  its  line  is  over  160 
miles   in   length,   and   that,   at  each   of   its   said   agencies,   said 
plaintiff  has  since  May  16,  1901,  daily  received  express  packages 
which  are  consigned  to  persons  in  divers  cities  and  towns  in  the 
state  of  Indiana,  'in  which  the  defendant  had  and  has  agencies 
and  to  which  its  line  runs ;  that  each  day  thereafter  the  plaintiff 
will  receive  along  its  line  packages.     It  is  further  charged  that 
the  defendant  threatens  to  continue  to  refuse  packages  tendered 
to  it  by  the  plaintiff,  and  will  refuse  to  pay  plaintiff's  carrying 
charges,  and  will  refuse  to  complete  the  carriage  of  such  pack- 
ages, and  will  refuse  to  receive  from  the  consignee  all  the  carry- 
ing charges,  and  will  refuse  to  receive  from  plaintiff  such  pack- 
ages and  pay  the  carrying  charges  accrued  thereon,  unless  en- 
joined from  so  doing;  and  that  thereby  the  plaintiff  will  suffer 
irreparable   injuries,   the  amount   of   which   is   impracticable  to 
compute  or  ascertain,  but  which  does  not  exceed  the  sum  and 
value  of  $1,500.     The  paragraph  closes  with  the  prayer  for  a 
mandatory  injunction  on  the  final  hearing. 

The  facts  alleged  in   the  second  paragraph  of  the  amended 
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complaint  are  virtually  the  same  as  in  the  first,  except  that  it 
contains  fuller  allegations  as  to  the  character  of  the  plaintiff's 
incorporation.  It  avers  that  the  plaintiff  is  a  corporation  org^an- 
ized  in  pursuance  to  the  statutes  of  the  state  of  Indiana,  and 
that  its  purpose  and  business  is  to  receive  and  speedily  forward, 
deliver,  and  transport  over  lines  of  railway  and  other  public 
highways,  by  means  of  public  and  private  conveyance,  under 
the  care  of  special  messengers  or  otherwise,  goods,  etc.,  and  to 
receive  and  forward  for  collection  bills,  notes,  etc.,  and  upon 
receiving  payment  to  return  the  money  to  the  consignor  and  also 
to  receive  and  forward  all  articles  of  trade,  etc.,  with  the  bill 
and  charges  of  the  shipper  attached  thereto  to  be  collected,  etc., 
and  to  return  the  amount  of  the  charges  to  the  shipper.  Also  to 
perform  for  the  public  all  offices  that  by  usage  are  incident  to 
the  forwarding  business  by  the  class  of  carriers  known,  recog- 
nized, and  designated  by  the  public  as  "Express  Carriers."  It 
is  further  alleged  in  this  paragraph  that  "defendant  received  from 
all  other  express  companies,  except  plaintiff,  and  from  all  per- 
sons, express  matter  for  delivery  on  its  lines  and  at  its  offices 
without  the  prepayment  of  the  charges  for  transportation,  but 
collected  the  same  from  the  consignee." 

Defendant,  in  the  second  paragraph  of  its  answer,  substantially 
alleges  that  it  is  a  co-partnership  and  that,  under  the  name  of 
the  American  Express  Company,  it  is,  and  for  20  years,  has 
been,  engaged  in  the  business  of  an  express  carrier  in  Lawrence 
county,  Ind.,  and  has  carried,  and  still  carries,  money  and  other 
articles  for  hire  .on  certain  railroads  in  said  state,  and  especially 
a  railroad  running  through  the  city  of  Bedford  and  extending 
to  Danville,  Bloomington,  and  Mitchell,  in  said  state  of  Indiana. 
It  is  alleged  that  the  defendant's  express  business  during  the 
time  aforesaid  extended  and  still  extends  over  railroads  by 
connections  over  uninterrupted  routes  through  the  state  of  In- 
diana and  into  the  states  of  Ohio,  Pennsylvania,  New  Jersey, 
New  York,  Michigan,  Illinois  and  other  states  of  the  United 
States;  that  during  all  of  said  time  it  has  received  and  still  re- 
ceives and  agrees  to  receive  compensation  for  its  carrying  serv- 
ices ;  that  its  routes  and  lines  of  express  business  connected  at 
various  points  in  Indiana  and  other  states  with  the  lines  and 
routes  of  other  express  carriers  doing  a  like  state  and  interstate 
express  business,  to  wit,  the  United  States  Express  Company, 
Wells-Fargo  Express  Company,  Southern  Express  Company, 
and  other  express  companies ;  that  during  all  of  the  aforesaid  time 
the  defendant  did,  and  still  does,  under  agreements  made  between 
it  and  the  said  other  express  companies  respectively,  receive  from 
and  deliver  to  each  of  them  in  the  state  of  Indiana  both  intrastate 
and  interstate  express  matter,  and  did  and  does  advance  to  each 
of  them  their  accrued  charges  thereon  and  did  and  does  receive 
from  them  its  own  accrued  charges  on  express  matter  delivered 
by  it  to  them. 

This  paragraph  further  charges  that  the  defendant,  on  de- 
livering to  the  consignee  such  matter,  transferred  to  it,  collected 
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and  collects  from  said  consig^nee  all  accrued  express  charg^es  of 
itself  and  all  preceding  carriers ;  that  it  did  not,  and  does  not,  so 
receive  express  matter  from  other  carriers  or  deliver  to  them 
except  in  cases  where  there  is  an  agreement  with  them ;  that  such 
agreement  embraced  both  infrastate  and  interstate  business;  that 
without  such  agreement  respecting  interstate  business  no  agree- 
ment upon  the  subject  of  interchange  business  would  have  been 
made  by  the  defendant;  that  such  agreements  secured  the  de- 
fendant a  guaranty  of  repayment  of  such  accrued  charges  in  case 
the  consignee  refused  to  pay  them,  and  in  such  case  the  agent  of 
the  transferring  carrier  did  pay  to  the  defendant's  agent  receiv- 
ing the  transfer  the  charges  advanced  by  and  those  earned  by 
defendant  if  a  claim  for  same  was  made  within  60  days ;  that  the 
agreement   contained  a   stipulation  that  on  packages  of  seven 
pounds  or  less  the  through  rate  over  the  two  or  more  lines  should 
not  be  greater  than  either  company  would  charge  for  its  carriage 
for  the  same  number  of  miles  had  either  company  singly  carried 
the  same,  and  that  this  through  rate  should  be  equally  divided 
between  the  carriers,  the  odd  cent,  if  any,  being  taken  by  ^e 
company  making  the  delivery  to  the  consignee;  and  that  within 
the  last  five  years  there  has  been  no  other  custom,  usage,  or  ar- 
rangement between  defendant  and  any  other  express  company 
respecting  interchanging  business. 

The  paragraph  further  avers  that  the  plaintiff  did  not  at  any 
time  before  this  suit  was  commenced,  and  especially  on  the  day 
it  tendered  to  defendant  the  packages  mentioned  in  its  complaint, 
have  any  agreement  with  the  defendant  respecting  interchange 
business  and  up  to  the  time  of  such  tender  the  plaintiff  and  de- 
fendant had  not  interchanged  express  matter  under  any  reciprocal 
agreement  and  plaintiff  had  not  offered  and  did  not  offer  at  the 
time  of  said  tender  to  enter  into  any  such  agreement,  and  it  did 
not  at  the  time  of  such  tender  offer  to  pay  defendant's  charges 
for  carrying  said  packages,  and  did  not  offer  to  guaranty  to  de- 
fendant the  repayment  of  plaintiff's  accrued  charges  or  defend- 
ant's charges  to  be  earned  in  the  event  that  it  could  not  be 
collected  from  the  consignee,  and  it  did  not  offer  to  put  in  force 
between  the  plaintiff  and  defendant  a  through  ratine  and  divi- 
sion of  the  through  rate  similar  to  the  rating  and  division  thereof 
in  force  between  the  defendant  and  such  other  express  com- 
panies; that  if  the  provisions  of  the  express  companies  statute 
of  Indiana,  approved  March  7,  1901  (Bums'  Ann.  St.  1901,  §§ 
3312b  and  3312f)  required  the  defendant  under  these  circum- 
stances to  receive  the  packages  tendered  and  to  advance  plaintiff's 
accrued  charges  thereon  and  to  so  receive  all  similar  pack- 
ages so  tendered  by  plaintiff,  then  it  is  alleged  that  the  said  stat- 
ute is  void,  because  it  is  in  violation  of  the  following  provisions 
of  the  Constitution  of  the  United  States,  to  wit,  section  8  of 
article  1  and  section  1  of  the  fourteenth  amendment  thereto,  and 
in  violation  of  the  following  provisions  of  the  Constitution  of 
Indiana,  to  wit,  section  21  of  article  1  and  section  23  of  article  1, 
and  that  unless  the  provisions  of  said  statute  be  so  construed, 
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plaintiff  cannot  have  and  maintain  this  action.    Wherefore  judge- 
ment is  demanded. 

The  third  parag-raph  of  the  answer  substantially  charg^es  that 
the  defendant  is  a  joint  stock  association  or  copartnership,  usually 
called  an  "express  company,"  not  org^anized  under  the  laws  of 
Indiana,  and  that  it  is  reg^ularly  engag^ed  and  has  been  since 
March  29,  1879,  continuously  in  the  business  of  carrying  money 
and  property  over  and  upon  railroads  in  the  state  of  Indiana ;  that 
it  ag^rees  to  receive  and  does  receive  compensation  therefor,  and 
was  so  eng^ag^ed  in  said  state  prior  to  the  time  when  the  statute  in 
relation   to   foreig^n   express   companies    (sections   3306,   3308, 
Bums'  Ann.  St.  1901 )  was  enacted ;  that  upon  the  taking  effect 
of  the  aforesaid  act  and  long  before  May  16,  1901,  the  defendant 
duly  and  fully  complied  with  section  2,  c.  56,  p.  146,  of  said  act 
of  1879  by  executing  and  filing  in  the  office  of  the  recorder  of  the 
county  of  Lawrence,  state  of  Indiana,  the  "agreement"  men- 
tioned  in   that  section,  authorizing  process   issued  against  the 
defendant  to  be  served  upon  its  express  agents  and  further  au- 
thorizing judgment  to  be  rendered  thereon  in  personam  against 
the  defendant  copartnership  in  such  actions,  all  in  the  manner  as 
is  provided  in  said  section ;  that  continuously  since  the  filing  of 
said  agreement  the  defendant  has,  in  pursuance  of  the  rights  and 
privileges  secured  to  it  by  the  said  act  of  1879,  enjoyed  such 
rights  and  privileges  in  the  transaction  of  its  express  business 
in  said  state  of  Indiana  and  said  county  of  Lawrence ;  that  on  the 
ISth  day  of  May,  1901,  at  midnight  of  said  day,  the  Secretary  of 
State  of  the  state  of  Indiana  certified  as  then  in  force  said  stat- 
lite,  approved  March  7,  1901 ;  that  the  defendant's  acceptance  of 
the  provisions  of  the  said  act  of  March  29,  1879,  became  a  con- 
tract between  the  defendant  and  the  state  of    Indiana,  which 
was,  on  May  IS,  1901,  and  still  is  in  full  force,  unless  said  act 
of  March  7,  1901,  wrhich  attempted  a  repeal  of  said  act  of  1879, 
and  attempted  to  annex  conditions  to  defendant's  right  to  trans- 
act an  express  carrier  business  in  Indiana  different  from  those 
defined  and  authorized  by  said  act  of  1879,  be  a  valid  statute  of 
Indiana;  that  the  right  to  have  and  maintain  this  action  rests 
wholly  upon,  and  does  not  exist  without,  the  provisions  of  said 
act  of  1901 ;  and  that  said  act  is  null  and  void  because  under  the 
facts  herein  alleged  it  violates  section  10  of  article  1  of  the  Con- 
stitution of  the  United  States  in  that  it  impairs  the  obligation  of 
said  contract  between  the  defendant  and  the  state  of  Indiana. 
Wherefore  judgment  is  demanded. 

In  the  fourth  paragraph  of  answer  the  defendant  averred  that 
it  is  a  copartnership  and  association  of  persons,  usually  called  an 
"express  company,"  and  had  been  for  five  years  in  the  business 
of  carrying  money  and  property  over  and  upon  railroads  oper- 
ated in  Indiana  and  in  said  Lawrence  county;  that  in  receiving 
and  agreeing  to  receive  compensation  for  such  carriage  the 
Southern  Indiana  Express  Company  did  tender  to  the  defendant 
the  express  packages  mentioned  in  the  complaint  for  continuance 
of  carriage  from  the  said  city  of  Seymour  to  destination,  but  that 
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such  tendering  company  did  not  pay  or  offer  to  pay  defendant's 
charg^es  for  such  carriage,  and  did  demand  from  defendant  said 
tendering  company's  accrued  charges  for  the  carrying  of  said 
packages  to  Bedford,  and  did  not  offer  to  guaranty  defendant 
against  loss  of  either  of  said  charges  in  case  the  consignee  would 
not  pay  them,  and  thereupon  the  defendant  declined  to  receive 
and  carry  said  packages  and  to  advance  said  accrued  charges; 
that  said  Southern  Indiana  Express  Company  was  then  a  cor- 
poration organized  and  existing  under  the  laws  of  the  state  of 
Indiana,  but  was  not  a  responsible  express  company;  nor  an 
express  company  of  any  kind,  because  there  never  had  been  a 
statute  of  Indiana,  authorizing  the  incorporation  of  express  com- 
panies ;  that  said  company,  by  its  certificate  of  incorporation  and 
articles  of  association,  declared  itself  to  be  organized  as  a  for- 
warding express  company  in  pursuance  of  the  statutes  of  Indiana 
relating  to  voluntary  associations  and  corporations,  which  articles 
were  filed  June  22,  1898,  in  the  office  of  the  Secretary  of  State 
of  the  state  of  Indiana,  and  there  was  then  but  one  statute  author- 
izing the  incorporation  of  forwarding  companies,  viz.,  subsection 
15,  §  1,  c.  126,  p.  291,  of  the  voluntary  association  act  of  1895 
which  reads:     "To  organize  forwarding  and  commission  com- 
panies and  to  own  and  operate  wharf  boats  in  connection  there- 
with upon  any  of  the  rivers  within  or  bordering  upon  the  state 
of  Indiana;"  that  said  company  was  incorporated  in  pursuance 
of  said  subsection,  and  not  otherwise ;  that  it,  in  assuming  to  ex- 
ercise the  franchise  of  an  express  company  common  carrier,  and 
to  transact  an  express  carrier  business,  as  especially  touching  the 
express  packages  mentioned  in  the  complaint,  acted  wholly  ultra 
vires  its  charter  and  could  not  and  did  not  legally  bind  its  assets 
and  property,  although  in  that  behalf  it  attempted  to  act  and 
claimed  to  be  acting  as  a  corporation,  and  not  as  a  copartnership 
or  otherwise.    The  paragraph  closes  with  a  prayer  for  judgment. 
The  fifth  paragraph  of  the  answer  alleges  that  the  defendant 
is  a  joint  stock  company  organized  under  the  laws  of  the  state 
of  NewYork  more  than  five  years  before  the  commencement  of 
this  action,  and  was  not  incorporated  anywhere,  and  was  not 
organized  in  the  state  of  Indiana;  that,  during  all  of  that  time, 
it  was  a  common  carrier  of  goods  for  hire  over  various  railroads 
of  many  of  the  states  of  the  United  States  and  over  a  railroad  in 
the  city  of  Bedford  in  Lawrence  county,  Ind. ;  that,  prior  to  the 
commencement  of  this  action,  the  plaintiff  was  doing  an  express 
carrier  business  over  the  Southern*  Indiana  Railroad  through  the 
city  of  Bedford  to  the  city  of  Terre  Haute,  in  the  state  of  In- 
diana; that  after  May  15,  1901,  plaintiff  made  a  general  demand 
that  defendant  should  receive  at  junction  points  from  plaintiff 
express  packages  carried  thereto  by  it  and  destined  to  points 
on  defendant's  line  and,  immediately  upon  defendant's  receipt 
thereof,  that  the  defendant  should* pay  plaintiff's  accrued  charges 
thereon,  and  that  defendant  should  accept  such  packages  without 
prepayment  of  defendant's  charges  or  without  a  guaranty  of 
such  payment  if  the  consignee  should  not  pay  them,  and  without 
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a^reein^  that  on  packag^es  wei^hing^  seven  pounds  or  less  the 
freight  charges  should  be  the  same  as  thoug^h  it  were  to  be  carried 
only  over  a  singfle  express  route,  and  that  this  throug:h  rate 
should  be  equally  divided  between  plaintiff  and  defendant,  the 
odd  cent,  if  any,  beings  taken  by  the  company  completing^  the 
carriag^e. 

Said  parag:raph  further  chargfes  that  up  to  the  time  of  plaintiff's 
said  g^eneral  demand  and  of  the  tender  of  the  particular  packag^es 
mentioned  in  the  complaint,  the  defendant  had  not  by  custom, 
usag^e,  contract,  arrang^ement,  ag^reement,  or  otherwise,  or  in  fact 
ever  accepted  of  another  common  carrier  a  packag^e  like  those  in 
question  for  continuance  of  carriage  or  delivery  where  such 
tendering:  carrier  had  not  (1)  made  with  defendant  a  throug^h 
rate  from  point  of  orig^in  to  point  of  destination  on  all  packages, 
which  rate  was  not  greater  than  the  single  rate  of  either  carrier 
had  the  whole  carriage- been  over  but  one  line;  (2)  had  not  made 
an  agreement  for  an  equal  division  of  such  through  rate;  (3) 
had  not  agreed  to  refund  to  defendant  any  accrued  charges  that 
defendant  might  advance  to  it  if  not  collectible  from  consignee; 
(4)  had  not  agreed  to  pay  defendant  its  charges  on  the  package 
if  not  collectible  from  the  consignee;  and  (5)  had  not  agreed 
that  if  defendant  should  tender  such  other  carrier  like  express 
matter  for  completion  of  carriage,  to  make  one  through  rate 
thereon,  divide  such  rate  equally,  advance  defendant's  accrued 
charges  and  secure  the  payment  to  it  of  all  uncollectible  charges 
by  defendant's  guaranty  of  collection. 

It  is  further  alleged  that  the  plaintiff,  making  said  tenders  to 
defendant,  did  not  offer  to  do  any  of  the  said  five  things  here- 
inbefore mentioned,  and  did  not  intend  to  do  any  of  them,  but 
demanded  that  defendant  carry  the  tendered  packages  on  credit 
as  respects  defendant's  charges  thereon,  and  advance  to  the  plain- 
tiff the  latter's  charges  which  were  its  full  legal  rate,  being  25 
cents  on  each  of  said  tendered  packages  instead  of  12  cents,  the 
amount  receivable  on  a  through  rate  by  any  of  the  said  other  ex- 
press companies  and  without  any  obligation  on  plaintiff's  part  to 
refund  either  of  said  charges  to  defendant  if  not  collectible  from 
the  consignee;  that  when  making  said  tender  plaintiff  did  not 
have  a  purpose  to  make  such  through  rating,  division -thereof  or 
reimbursement,  but  intended  to  take  the  facilities  it  demanded 
and  which  defendant  refused  without  itself  making  a  reduced 
or  through  rate  and  without  paying  or  agreeing  to  pay  either  of 
said  charges  if  the  consignee  should  refuse  to  pay  them,  and 
therefore  the  defendant  charges  that  while  the  privileges,  ac- 
commodations and  facilities  were  such  as  this  defendant  granted 
other  express  companies,  yet  the  conditions  upon  which  tlie  de- 
mand was  made  by  plaintiff  were  different  from  and  more  favor- 
able to  the  plaintiff  than  those  that  then  existed  or  had  heretofore 
existed  in  any  case  where  the  defendant  had  taken  such  express 
matter  from  any  other  carrier  for  completion  of  carriage,  and 
diat  such  difference  of  conditions  was  to  the  advantage  of  the 
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plaintiff  and  to  the  disadvantage  and  injury  of  the  defendant; 
that  if  the  act  of  the  General  Assembly  of  March  7,  1901,  shall 
be  construed  as  requiring  defendant  to  submit  to  such  unequal 
conditions  and  to  acquiesce  in  such  advantage  to  plaintiff,  then 
said  act  is  in  contravention  of  section  1  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States,  and  is  therefore 
void;  that  if  said  act  shall  be  so  construed,  then  plaintiff  is  not 
entitled  to  the  relief  for  which  it  prays.  This  paragraph  closes 
with  a  demand  for  judgment. 

The  statute  upon  which  this  action  is  based,  by  its  title,  pro- 
fesses to  relate  to  express  companies,  "defining  their  duties,  pro- 
hibiting discrimination  and  combinations  and  declaring  certain 
acts  to  be  unlawful,"  etc.  So  much  of  the  first  section  of  the 
act  of  1901,  supra,  as  is  material  to  the  question  involved  in  the 
case  at  bar  is  as  follows :  "That  all  copartnerships,  associations 
of  persons,  individuals,  joint  stock  associations,  corporations,  or 
companies,  usually  called  "express  companies,"  now  engaged,  or 
that  may  hereafter  engage  in  the  business  of  carrying  or  trans- 
porting money,  merchandise,  or  other  articles^  over  or  upon  any 
of  the  railroads  operating  in  this  state,  and  receiving  or  agreeing 
to  receive  compensation  for  such  services,  shall  grant  to  each 
and  all  consignors,  including  other  responsible  express  companies 
as  consignors,  equal  terms,  facilities,  accommodations,  and  usages, 
in  the  receipt,  carriage,  continuance  of  carriage,  and  delivery  of 
money  and  property  usually  carried  by  express  companies,  and 
they  are  prohibited  from  granting  to  any  one  carrier,  class,  or 
combination  of  carriers,  any  terms,  credit,  privileges,  advantages, 
usages,  accommodations,  or  facilities  in  the  receipt,  transmi^st'^n 
or  delivery  of  express  matter  that  they  do  not  grant  to  all  others, 
and  the  granting  of  any  credit,  privileges,  terms,  usages,  facilities, 
or  advantages  to  any  one  person,  carrier,  company  or  combina- 
tion or  class  or  companies,  carriers  or  persons,  that  are  not 
granted  to  all  other  responsible  carriers  or  persons  shall  be,  and 
is  hereby  declared  unjust  and  unlawful  discrimination." 

Section  4  of  the  act  provides  that:  "Any  such  carrier,  cor- 
poration, copartnership,  or  association  failing  to  comply  with  any 
of  the  provisions  of  this  act  or  violating  any  of  the  provisions 
thereof,  shall,  upon  being  convicted  of  any  suth  failure  or  viola- 
tion in  an  action  to  be  brought  in  the  name  of  the  state  of  Indiana 
by  prosecuting  attorney  of  the  county  in  which  the  offense  occurs, 
forfeit  and  pay  to  the  state  five  hundred  dollars  for  each  offense, 
and  the  commencement  of  such  action,  service  of  process  and 
proceedings  therein  shall  conform  to  the  rules,  governing  pro- 
ceedings in  civil  actions.  And  such  offending  carriers,  corpora- 
tions, associations,  or  copartnerships  shall  also  be  liable  in  any 
court  of  competent  jurisdiction  in  a  civil  action  to  be  brought  by 
and  in  the  name  of  any  person  injured  by  any  violation  of  this 
act,  and  such  person  may  recover  threefold  the  amount  of  his  ac- 
tual damages  shown,  and  shall  also  have  a  remedy  by  injunction 
in  any  circuit  or  superior  court  of  this  state  to  command  any  of 
the  acts  or  things  required  to  be  done  and  to  prohibit  any  of  the 
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acts  forbidden  by  this  act,  and  the  word  'person'  herein,  shall  be 
construed  to  include  any  corporation,  copartnership,  or  associa- 
tion of  persons." 

The  constitutional  validity  of  the  statute  upon  which  this  action 
is  based  is  assailed  by  appellant's  learned  counsel  for  various 
reasons.  It  is  asserted  that  sections  1  and  4  are  each  violative  of 
section  1  of  the  fourteenth  amendment  to  the  federal  Constitution 
for  the  reason,  first,  that  they  jvttempt  to  deprive  appellant  of  its 
ri^ht  to  demand  prepayment  of  its  carrier  charfsfes,  which  ri^ht, 
as  it  insists,  it  has  under  the  common  law  and  which  is  a  property 
right;  second,  they  attempt  to  require  an  express  carrier  which 
desires  to  advance  accrued  charges  to  one  connecting  carrier  to 
make  such  an  advancement  to  all  responsible  carriers  and  by  so 
doing  the  statute  attempts  to  compel  the  making  of  a  "forced 
loan,"  which  amounts  to  the  taking  of  the  property  of  one  per- 
son, and  giving  it  to  another ;  third,  it  attempts  to  take  from  ex- 
press companies  their  common-law  right  to  contract  with 
reference  to  interchange  traffic  and  such  right  it  is  asserted  is 
one  of  property.  This  same  statute  was  involved,  and  in  the 
main  the  same  constitutional  objections  thereto  were  advanced 
and  urged  against  it,  in  the  case  of  Adams  Express  Co.  v.  State, 
161  Ind.  328,  67  N.  E.  1033.  In  fact,  the  questions  raised  in  that 
appeal  to  all  intents  and  purposes  are  the  same  as  those  presented 
and  argued  in  the  case  at  bar.  They  were  fully  considered  by 
the  court  and  held  to  be  untenable,  and  the  constitutional  validity 
of  the  statute  was  sustained,  and  we  are  satisfied  to  accept  the 
decision  in  that  appeal,  so  far  as  applicable,  as  a  ruling  precedent 
upon  the  points  or  questions  raised  and  discussed  in  this  case. 
Ir  is  evident  that  each  paragraph  of  appellee's  complaint  is 
founded  upon  sections  1  and  4  of  the  act  in  controversy.  The 
pleader  does  not  attempt  under  either  of  these  paragraphs  to  in- 
voke any  remedial  right  or  rights  other  than  those  awarded  by 
the  provisions  of  the  statute.  Therefore,  the  points  advanced  by 
appellant's  counsel  that  neither  paragraph  discloses  any  ground 
for  equity  jurisdiction,  for  the  reason  that  it  appears  that  ap- 
pellee has  an  adequate  remedy  at  law  in  the  recovery  of  damages 
for  the  wrongs  of  which  it  complains,  and  for  the  further  rea- 
son that,  under  the  facts  alleged,  it  has  not  brought  itself  within 
the  well-recognized  maxim,  which  avers  that  "he  who  seeks 
equity  must  do  equity,"  do  not  apply. 

It  will  be  seen  that  under  section  4  of  the  act,  in  addition  to 
the  actions  thereby  provided,  one  in  the  name  of  the  state  for  a 
penalty,  and  the  other  by  the  party  injured  to  recover  threefold 
the  amount  of  the  actual  damages  sustained,  the  Legislature 
deemed  it  proper  to  expresslv  provide  that  such  person  "shall 
also  have  a  remedy  by  injunction  in  any  circuit  or  superior  court 
of  this  state  to  command  any  of  the  acts  or  things  required  to  be 
done  and  to  prohibit  any  of  the  acts  fobidden  by  this  act."  The 
acts  required  to  be  done,  as  declared  by  section  1,  are  that  such 
express  companies  "shall  grant  to  each  and  all  consignors,  in- 
cluding other  responsible  express  companies  as  conignors,  equal 
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terms,  facilities,  accommodations,  and  usages,  in  the  receipt,  car- 
riage, continuance  of  carriage,  and  delivery  of  money  and  prop- 
erty usually  carried  by  express  companies."  The  acts  which  such 
companies  are  forbidden  to  do  are  "from  granting  to  any  one 
carrier,  class,  or  combination  of  carriers,  any  terms,  credits,  priv- 
ileges, advantages,  usages,  accommodations  or  facilities  in  the 
receipt,  transmission,  or  delivery  of  express  matter  that  they  do 
not  grant,  to  all  others."  The  Legislature  clearly  has  the  right 
by  statute  to  enlarge  the  equity  powers  of  a  court,  and  thereby 
authorize  it  to  grant  equitable  relief  in  matters  or  cases  in  which, 
in  the  absence  of  such  statute,  the  court  would  have  no  equit}' 
jurisdiction.  Eilenbecker  v.  District  Court,  etc.,  134  U.  S.  31, 
10  Sup.  Ct.  424,  33  L.  Ed.  801 ;  Arment  v.  Hensel,  5  Wash.  152, 
31  Pac.  464;  Carleton  z\  Rugg,  149  Mass.  550,  22  N.  E.  55,  5  L. 
R.  a.  193,  14  Am.  St.  Rep.  446. 

By  its  averments  each  paragraph  of  the  complaint  shows  that 
the  appellant  has  violated  or  declined  to  obey  the  provisions  of 
section  1  by  refusing  to  grant  to  appellee  "facilities,  accommoda- 
tions, and  usages  in  the  receipt,  carriage,  continuance  of  carriage 
and  delivery  of  express  matter,"  etc.  The  pleading  specifies 
what  constituted  the  accommodations  and  facilities,  etc.,  granted 
by  appellant  to  other  express  companies,  but  which  it  denied  to 
appellee.  In  fact,  three  specific  cases  are  given  of  express  pack- 
ages tendered  by  appellee  to  appellant  which  the  latter  refused  to 
receive  and  carry.  Among  other  things,  it  is  shown  that  appellee 
is  a  responsible  express  company,  and  is  seeking  by  this  action  to 
compel  appellant  by  a  mandate  of  the  court  to  grant  to  it  the 
same  terms,  facilities,  etc.,  which  appellant  gives  or  grants  to 
other  responsible  express  companies.  It  is  undoubtedly  true  that 
at  common  law  no  such  duty  or  duties  would  rest  upon  appellant 
as  appellee  in  this  action  seeks  to  compel  it  to  perform.  By  the 
common  law  the  duty  of  a  common  carrier  is  to  carry  for  all 
persons  for  a  reasonable  remuneration  to  be  paid  by  each,  but 
such  carrier  is  under  no  obligation  to  treat  all  of  its  customers 
or  patrons  equally  alike,  hence  in  the  absence  of  the  statute  in 
question  appellee  would  have  no  standing  to  ask  that  appellant 
discharge  the  duties  which  it  demands.  The  insufficiency  of  the 
common  law  to  afford  a  remedy  was  no  doubt  recognized  by  the 
Legislature,  and  induced  the  enactment  of  the  act  in  controversy. 
Formerly  the  elasticity  of  the  common  law  and  its  adaptability 
to  apply  to  and  govern  new  conditions  and  things  was  regarded 
a-s  one  of  its  crowning  virtues,  but  m  the  great  commercial  age 
in  which  we  now  live  the  common  law  has  not,  in  all  respects, 
been  equal  to  the  many  new  conditions  or  emergencies  which 
have  arisen,  or  been  able  to  keep  pace  with  the  great  march  of 
events,  hence  the  Legislature  has  been  from  tipie  to  time  re- 
quired to  enact  statutes  to  meet,  regulate,  or  control  the  gr^t 
interests  which  affect  the  rights  and  common  welfare  of  the 
people  Such  is  the  character  of  the  act  now  under  considera- 
tion it  is  not  tenable  to  argue  that  this  act  operates  to  deprive 
appellawt  company  of  a  right  to  demand  earner  charges,  fw  it 
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only  operates  to  take  away  the  rig^ht  of  appellant  to  demand  the 
prepayment  of  such  charg^es  from  appellee  while  it  waives  the 
prepayment  thereof  from  all  other  express  companies,  and  all 
other  persons  who  ship  or  express  freight  or  goods  over  its  lines. 
Regardless  of  the  statute,  appellant  still  has  the  right  to  require 
prepayment  of  such  charges  provided  it  treats  appellee  and  all 
other  persons  equally  in  this  respect.  Or,  in  other  words,  by  the 
provisions  of  the  statute  in  question,  it  must,  under  like  or  similar 
conditions  or  circumstances,  treat  "Trojans  and  Tyrians  without 
discrimination."  In  the  appeal  of  Adams  Express  Co.  v.  State, 
supra,  this  court  said :  "The  purpose  of  the  statute  was  to  pre- 
vent express  companies  and  other  common  carriers  doing  busi- 
ness in  this  state  from  unfairly  and  unjustly  discriminating 
against  other  persons  or  corporations  engaged  in  the  same  busi- 
ness, by  extending  to  some  carriers  advantages  and  facilities 
which  were  denied  to  others.  Of  late  years,  many  important 
enactments  of  this  character,  state  and  federal,  have  been  found 
necessary-  for  the  protection  of  the  interests  of  the  people.  All 
rules,  practices,  customs,  and  usages  designed  to  destroy  com- 
petition in  business,  or  necessarily  having  that  effect,  are  inimical 
to  the  public  well-being,  and  were  condemned  by  the  common 
law.  The  act  under  examination  belongs  to  that  class  of  legis- 
lation which  has  been  found  necessary  to  prevent  the  destruction 
of  competition,  and  the  exclusive  possession  by  a  few  of  the 
great  fields  of  industry  and  enterprise.  It  has  never  been  denied 
that  in  the  exercise  of  the  police  power  property  rights  may  be 
sacrificed,  natural  privileges  curtailed,  and  liberty  restricted  or 
taken  away.  As  the  public  peace,  safety,  and  well-being  are  the 
very  end  and  object  of  free  government,  legislation  which  is  nec- 
essary for  the  protection  and  furtherance  of  this  object  cannot 
be  defeated  on  the  ground  that  it  interferes  with  the  common- 
law  rights  of  some  of  the  citizens,  or  even  deprives  them  of  such 
rights,*'  citing  numerous  authorities. 

It  is  evident  that  if  appellant  advanced  the  accrued  charges  to 
one  connecting  carrier,  then  it  must  advance  such  charges  to 
other  responsible  express  companies.  It  was  the  vice  of  dis- 
crimination in  the  receiving  and  transportation  of  express  matter 
which  the  statute  intended  to  prevent.  It  in  effect  commands 
that  the  express  carrier  shall  receive  and  carry  upon  the  same 
terms  merchandise  and  other  goods  delivered  to  it  for  carriage 
by  other  responsible  express  companies  or  other  consignors. 
The  law  applies  equally  to  both  appellant  and  appellee  and  each 
can  demand  of  the  other  the  advantages  of  all  facilities,  customs, 
usages,  terms,  and  credits  which  such  other  company  grants  or 
allows  to  its  most  favored  patron  or  customer.  Adams  Express 
Co.  v.  State,  supra.  In  the  latter  case  we  held,  and  properly  so, 
that  the  act  in  question  did  not  attempt  to  regulate  interstate 
commerce.  The  same  point  is  again  advanced  by  appellant  in 
this  appeal.  But  it  cannot  be  said  that  everything  which  may 
affect  commerce  is  regulation  thereof  within  the  meaning  of 
the  federal  Constitution.     Chicago,  etc.,  Co.  r.  Iowa,  94  U.  S. 
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154,  24  L.  Ed.  94;  Memphis,  etc.,  Co.  v.  So.  Express  Co.,  117 
U.  S.  1,  6  Sup.  Ct.  S42,  29  L.  Ed.  791;  Missouri,  etc.,  Co.  z\ 
Haber,  169  U.  S.  613,  18  Sup.  Ct.  488,  42  L.  Ed.  878.  Even  if 
it  can  be  asserted  that  this  statute  incidentally  operates  to  affect 
interstate  commerce,  still,  that  would  not  render  it  invalid  for, 
in  the  absence  of  leg^islation  on  the  part  of  Congress,  the  decisions 
of  the  Supreme  Court  of  the  United  States  affirm  that  a  state 
may,  under  its  police  power,  pass  reasonable  laws,  local  in  their 
operation,  although  they  may  incidentally  affect  interstate  com- 
merce. See  U.  S.  Express  Co.  v.  State,  164  Ind.  196,  73  N.  E. 
101,  and  cases  cited  on  page  204  of  164  Ind.,  page  104  of  73 
N.  E. 

In  the  case  last  cited,  the  U.  S.  Express  Co.  v.  State,  supra, 
the  validity  of  an  act  of  the  Legislature  of  this  state,  requiring 
express  companies  to  deliver  express  matter  to  all  persons  to 
whom  the  same  was  consigned  who  resided  within  the  limits  of 
cities  having  a  population  of  25,000  or  more,  was  involved.  It 
was  urged  in  that  appeal,  as  in  the  case  at  bar,  that  the  act  in 
question  operated  to  deprive  express  companies  of  liberty  and 
property  without  due  process  of  law,  and  therefore  it  was  an- 
tagonistic to  the  fourteenth  amendment  of  the  Constitution  of 
the  United  States.  This  contention  the  court  denied.  In  passing 
upon  the  question  as  presented  in  that  appeal,  we  said :  "Under 
the  police  power,  persons  may  be  deprived  of  both  liberty  and 
property,  at  least  in  a  sense,'  and  that  without  redress,  provided 
that  it  be  by  due  process  of  law.  Of  course,  the  mere  act  of  the 
legislative  power  does  not  necessarily  amount  to  due  process  of 
law,  or,  what  is  its  equivalent,  the  law  of  the  land.  McKinster 
V,  Sager  (1904)  163  Ind.  671,  72  N.  E.  854.  68  L.  R.  A.  273, 
106  Am.  St.  Rep.  268,  and  cases  there  cited.  However,  every 
presumption  must  be  indulged  by  the  courts  which  the  circum- 
stances reasonably  admit  of  that  the  legislative  authority  was 
warranted  in  enacting  the  statute.  *While  it  may  be  conceded 
that,  generally  speaking,  among  the  inalienable  rights  of  the 
citizen  is  that  of  the  liberty  of  contract,  yet  such  liberty  is  not 
absolute  and  universal.  It  is  within  the  undoubted  power  of 
government  to  restrain  some  individuals  from  all  contracts,  as 
well  as  all  individuals  from  some  contracts.'  Frisbie  v.  United 
States  (1895)  157  U.  S.  160,  165,  15  Sup.  Ct.  586.  39  L.  Ed. 
657." 

The  second,  third  and  fourth  paragraphs  of  appellant's  answer 
to  appellee's  complaint  are  substantially  the  same  as  were  those 
considered,  and  held  to  be  insufficient  in  stating  a  cause  of  de- 
fense in  Adams  Express  Co.  v.  State,  supra.  It  rnay  be  said, 
however,  that  these  several  paragraphs,  and  likewise  the  fifth 
paragraph  of  answer,  constitute  nothing  more  than  an  argumenta- 
tive denial  and  the  facts  therein  alleged,  so  far  as  competent, 
were  admissible  under  the  general  denial  which  constituted  the 
first  paragraph  of  the  answer.  The  Jeffersonville  Water  Supply 
Co.  V,  Ritter,  146  Ind.  521,  45  N.  E.  697;  Indiana,  etc.,  Gas  and 
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Oil  Co.  V.  O'Brien,  160  Ind.  266,  279,  65  N.  E.  918,  66  N.  E. 
742. 

The  ruling:  of  the  court,  therefore,  in  sustaining;  the  demurrer 
thereto,  even  if  erroneous,  under  the  circumtsances  was  harmless. 
Counsel  for  appellant  argue  that  the  fifth  paragraph  of  answer 
presents  the  defense  that  appellee  could  not  secure  injunctive 
relief  at  common  law.  This  we  have  conceded,  but,  as  previously 
stated,  the  action  is  based  upon  the  statute  in  question  and  not 
upon  the  common  law.  There  was  no  error  in  denying  the  mo- 
tion to  modify  the  decree.  The  latter  is  in  harmony  with  the 
finding  of  the  court,  and  it  fully  conforms  to  the  provisions  of  the 
statute  upon  which  this  action  is  founded.  By  its  terms  appel- 
lant is  only  in  effect  commanded  to  treat  appellee  as  it  treats 
other  express  companies,  under  like  conditions  and  circumstances. 
The  finding  of  the  court  is  sustained  by  the  evidence  upon  every 
material  point. 

In  conclusion  we  adjudge  that  the  statute  herein  involved  does 
not  violate  any  of  the  provisions  of  the  state  or  federal  Constitu- 
tion, as  pointed  out  and  relied  upon  by  appellant.  There  are  some 
other  questions  presented  which  we  need  not  expressly  refer  to 
as  they  were  presented  and  considered  and  properly  decided  ad- 
versely to  the  contention  of  appellant's  counsel  in  Adams  Express 
Co.  V.  State,  supra. 

We  find  no  reversible  error,  and  the  judgment  is,  therefore, 
affirmed. 

Montgomery,  J.,  did  not  participate  in  this  decision. 


Interurban  Ry.  &  Terminal  Co.  ct  aL  v.  Hancock. 

(Supreme    Court   of   Ohio,    Oct.   16,    1906.) 

[78  N.  E.  Rep.  960.1 

Carriers — Injury  to  Passengers — Contributory  Neglisence.* — A  car- 
rier of  passenKers  is  bound  to  exercise  the  utmost  practicable  care 
and  diligence  to  secure  the  safety  of  the  passenger,  but  a  duty  of 
reasonable  care  for  his  own  safety  as  well  rests  upon  the  passenf^er 
himself. 

Same.t — It  is  negligence,  as  matter  of  law,  for  a  passenp:er  travel- 
ing: on  a  rapidly  moving:  railroad  car  to  intentionally  and  needlessly 
project  his  arm,  or  a  part  thereof,  out  of  the  window  of  the  car. 

♦See  foot-notes  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Hatch 
(Tenn.),  20  R.  R.  R.  782,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  782;  foot- 
notes appended  to  Alton  Light  &  Traction  Co.  v.  Oliver  (111.),  20 
R.  R.  R.  33.  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  33;  Hayne  v.  Union  St. 
Ry.  Co.  (Mass.),  19  R.  R.  R.  66,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  66. 

For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  passenger  for  his  own  safety,  see  foot-notes  ap- 
pended to  Jovce  V.  Los  Angeles  Ry.  Co.  (Cal.),  20  R.-R.  R.  66,  43 
Am.  &  Eng.  R.  Cas..  N.  S..  66;  Pendleton's  Adm'r  v.  Richmond,  etc., 
R.  Co.  (Va.),  19  R.  R.  R.  73,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  73;  Nor- 
mile  V.  Wheeling  Traction  Co.  (W.  Va.),  18  R.  R.  R.  235,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  235. 

tFor  the  authorities  in  this  series  on  the  question  whether  a  pas- 
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Same — Instructions. — In  a  suit  against  an  interurban  electric  rail- 
way company  for  injury  to  a  passenger  by  reason  of  his  arm  beinir 
struck  by  a  car  passing  upon  an  adjoining  track,  it  is  not  error  for  the 
court  to  instruct  the  jury  that  if  they  find  that  there  were  four  iron 
bars  extending  horizontally  across  the  window  of  the  car,  equally 
distant  from  each  other,  the  top  one  approximately  12  inches  from 
the  window  sill,  and  that  plaintiff  while  sitting  in  the  car  permitted 
his  arm,  or  any  part  thereof,  to  extend  or  project  out  beyond  or 
over  the  rods,  and  that  said  act  directly  contributed  to  the  accident, 
the  plaintiff  would  be  guilty  of  contributory  negligence  and  cannot 
recover. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Clermont  County. 

Action  by  Hollis  Hancock  against  the  Interurban  Railway  & 
Terminal  Company  and  another.  From  a  judgment  reversing 
a  judgment  for  defendants,  they  bring  error.  Reversed,  and 
judgment  of  common  pleas  affirmed. 

Hollis  Hancock,  defendant  in  error,  brought  action  in  the 
common  pleas  of  Clermont  to  recover  for  an  injury  received 
while  a  passenger  on  a  car  of  the  Interurban  Railway  &  Terminal 
Company,  being  operated  at  the  time  on  a  double  track  railway 
used  in  common  by  that  company  and  by  the  Cincinnati,  George- 
town &  Portsmouth  Railroad  Company,  both  operating  electric 
cars  independently  of  each  other.  His  amended  petition  charges 
that  the  accident  took  place*  June  5,  1903.  The  car  on  which  he 
was  riding  was  going  east  on  Eastern  avenue,  in  the  city  of 
Cincinnati,  and  at  the  same  time  a  car  of  the  other  company  was 
going  west,  and  both  at  the  time  on  a  sHght  curve.  Plaintiff 
took  a  seat  upon  the  left  side  of  the  car  and  rested  his  left  arm 
upon  a  rail  at  one  of  the  windows,  and  while  thus  seated  was 
struck  by  a  car  or  some  object  extended  therefrom  owned  and 
operated  by  the  Cincinnati,  Georgetown  &  Portsmouth  Com- 
pany. The  bar  on  which  plaintiff's  arm  rested  was  so  located 
that  passengers  would  naturally  rest  their  arms  thereon,  and 
that  passengers  had  been  in  tlie  habit  of  so  resting  their  arms,  of 
all  of  which  defendants  had  knowledge.  No  notice  or  warning 
was  given  plaintiff.  The  left  arm  was  fractured  below  the  elbow 
and  a  comminuted  fracture  resulted  at  the  elbow.  The  negli- 
gence charged  was  that  of  operating  cars  too  wide  for  the  space 
between  the  tracks,  and  for  running  past  each  other  at  a  danger- 
ous and  unreasonable  rate  of  speed,  and  in  not  providing  proper 
guard  screens  or  other  appliances  on  the  cars,  and  not  warning 
passengers  of  danger.  By  its  answer  the  Interurban  Company 
admitted  that  plaintiff  was  a  passenger  on  one  of  its  cars  at  the 
time  and  place  alleged,  and  denied  all  other  allegations.  The 
other  defendant  denied  all   the  allegations  of  the  petition,  and 

senger  is  j?uilty  of  contributory  negligence  in  extending  part  of  his 
person  beyond  outside  line  of  the  car  or  train  on  which  he  is  riding, 
see  foot-notes  appended  to  Christensen  f.  Metropolitan  St.  Ry.  Co. 
(C.  C.  A.).  18  R.  R.  R.  250.  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  230;  Bridges 
T.  Jackson  Elec.  Ry.,  L.  &  P.  Co.  (Miss.),  16  R.  R.  R.  512,  39  Am.  & 
Eng.  R.  Cas..  X.  S.,  512. 
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both  defendants  averred  that  whatever  injury  the  plaintiff  re- 
ceived was  caused  by  his  own  negflig^ence  and  want  of  proper 
care. 

It  appeared  by  the  testimony  that  plaintiff  was  seated  in  the 
last  seat  in  the  car,  on  the  left-hand  side  at  an  open  window. 
All  the  windows  of  the  car  were  open,  the  window  frame  drop- 
ping down  into  a  box  arrangement.  The  sill  was  about  six  inches 
above  the  seat.  On  the  outside  of  the  car,  and  across  all  the 
windows,  the  ends  as  well  as  sides,  were  four  iron  rods  or  bars 
equally  distant  from  each  other,  the  top  rod  being  approximately 
12  inches  above  the  window  sill.  The  plaintiff  placed  his  left 
arm  on  the  top  of  and  over  the  rods.  He  described  it  by  saying : 
I  was  leaning  back  with  my  arm  resting  on  the  rod  of  the  car, 
my  hand  on  the  inside.  The  accident  occurred  at  a  slight  curve 
in  the  tracks,  and  was  occasioned  by  the  arm  being  struck  by  the 
west-bound  car.  "I  had  my  arm,"  the  plaintiff  further  stated, 
"resting  on  one  of  these  rods  across  the  window,  and  was 
struck  by  a  Cincinnati,  Georgetown  &  Portsmouth  car ;  I  saw  the 
car  and  the  handles  on  the  side.  It  was  an  open  car.*'  The 
tracks  were  owned  by  the  Cincinnati  Traction  Company,  and  the 
defendants  operated  their  intern rban  cars  thereon  by  a  traffic  ar- 
rangement recently  entered  into.  Evidence  given  as  to  the  dis- 
tance between  the  two  cars  on  the  inside  tended  to  show  that 

0 

the  space  between  the  closed  car  and  the  handles  of  the  open 
car  was  from  three  to  four  inches,  but,  as  the  negligence  of  the 
defendants  seems  to  be  practically  conceded,  and  was  assumed 
by  the  trial  court,  it  is  not  necessary  to  take  further  space  as  to 
this  phase  of  the  case.  The  plaintiff  was  a  stationary  engineer, 
employed  at  the  waterworks  in  the  village  of  California,  and 
took  the  car  at  Cincinnati  to  go  to  that  place.  He  had  ridden 
upon  the  new  cars  operated  by  defendants  over  this  part  of  the 
road  once  or  twice  before,  but  it  does  not  appear  that  on  either 
of  those  occasions  he  had  ridden  on  the  side  of  the  car  next  the 
other  track. 

In  the  charge  to  the  jury  the  trial  judge,  among  other  things, 
instructed  them  that:  "If  you  find  from  the  evidence  that  the 
plaintiff,  at  the  time  of  the  alleged  accident  and  injury,  was 
riding  in  one  of  the  cars  of  the  Interurban  Rjiilway  &  Terminal 
Company,  one  of  the  defendants  herein,  and  you  further  find 
that  there  were  four  iron  bars  extending  horizontally  across  the 
windows  of  said  car,  equally  distant  from  each  other,  the  top 
rod  of  which  was  approximately  12  inches  from  the  window  sill. 
and  you  find  that  plaintiff,  while  seated  in  this  car.  permitted 
or  allowed  his  arm,  or  any  part  thereof,  to  extend  or  project  out 
beyond  or  over  said  rods,  and  that  said  act  of  plaintiff  directlv 
contributed  to  the  accident,  then  I  charge  you  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and  cannot  recover,  and 
your  verdict  should  be  for  the  defendants."  Other  parts  of  the 
general  charge  were  in  consonance  with  this  instruction,  and 
this  constituted  the  law  of  the  case  respecting  the  matter  of  con- 
tributorv  negligence  for  the  jury's  guidance.     A  verdict  for  de- 
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fendants  was  returned,  which  was  followed  by  judgment  thereon. 
This  instruction  the  circuit  court  held  to  be  erroneous,  and  the 
judgment  was  by  that  court  for  that  reason  reversed.  The  de- 
fendants below  bring;  error. 

Frank  F,  Diusmore,  Charles  M.  Leslie,  and  Xiekols  &  Xichols, 
for  plaintiffs  in  error. 
Prcscott  Smith  and  D.  IV.  Murphy,  for  defendant  in  error. 

Spear,  J.  (after  stating  the  facts).  It  is  apparent  from  the 
testimony  of  the  plaintiff  himself,  that  a  presumption  arises  that 
his  arm,  or  a  portion  of  it,  at  the  time  of  the  accident,  extended 
out  beyond  the  bars,  and  this  presumption  is  strengthened  by  the 
character  of  the  injury,  and  by  the  absence  of  any  showing  that 
the  bars  themselves,  or  any  part  of  them,  were  struck  by  the 
blow  by  which  the  arm  was  broken.  The  only  question  being 
that  of  contributory  negligence  on  the  part  of  the  plaintiff,  this 
state  of  facts  presented  the  question,  as  a  matter  of  law,  whether 
or  not  it  is  negligence  for  a  passenger  to  purposely  and  unneces- 
sarily extend  his  arm  out  of  the  window  beyond  the  side  of  the 
car.  This  question,  as  already  stated,  was  adjudged  in  one  way 
by  the  common  pleas  court,  and  in  the  contrary  way  by  the  cir- 
cuit court.  To  determine  which  of  these  views  is  the  correct  one 
is  the  question  before  this  court. 

The  precise  question  has  not  heretofore  been  presented  to  this 
court  with  respect  to  passengers  upon  electric  cars,  nor  do  we 
find  many  cases  bearing  close  relation  to  this  one  in  other  juris- 
dictions. There  are,  however,  many  decisions  involving  like 
accidents  upon  cars  propelled  by  steam  which  have  disclosed  a 
diversity  of  opinion  between  courts  of  different  states.  Speaking 
in  general  terms,  it  may  be  stated  that  projecting  an  arm  out 
of  the  window  of  a  steam  railroad  car  is  held  to  be  negligence 
per  se  by  courts  of  last  resort  in  the  states  of  Massachusetts, 
Pennsylvania,  Maryland,  Indiana,  Virginia,  Kentucky,  West  Vir- 
ginia, and  Alabama,  and  by  some  text-writers  of  excellent  stand- 
ing, while  the  contrary  doctrine — i.  e.,  that  it  is  a  question  to  be 
determined  by  the  facts  of  each  case,  and  therefore  always  for 
the  jury — is  held  in  Wisconsin,  Louisiana,  and  North  Carolina, 
and  by  some  text-writers  of  respectable  standing. 

The  reasoning  in  support  of  the  holding  of  negligence  per  se 
is  well  stated  by  Thompson,  J.,  in  P.  &  C.  R.  Co.  v.  McClurg,  56 
Pa.  294,  thus:  "When  a  passenger  on  a  railroad  purchases  his 
ticket  it  entitles  him  to  a  seat  in  the  cars.  In  the  seat,  no  part 
of  his  body  is  exposed  to  obstacles  outside  of  the  car.  He  is 
secure  there,  ordinarilv,  from  any  contact  with  them.  Where 
he  is  thus  provided  with  a  seat,  safe  and  secure  in  the  absence 
of  accident  to  the  train,  and  the  carrier  has  a  safe  and  convenient 
car,  well  conducted  and  skillfully  managed,  his  duty  is  performed 
towards  the  passenger.  The  duty  of  the  latter  on  entering 
arises,  namely,  that  he  will  conform  to  all  the.  reasonable  rules 
and  regulations  of  the  company  for  occupying,  using,  and  leaving 
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the  cars;  and,  after  doing  so,  if  injury  befall  him  by  the  neg^li- 
^ence  of  the  carriers,  they  must  answer;  if  he  do  not  so  con- 
form, but  is  g^uilty  of  negligence  therein,  and  is  injured,  although 
there  may  be  negligence  on  part  of  the  carrier,  their  servants  and 
agents,  he  cannot  recover.  *  *  *  \  passenger,  on  enterini^ 
a  railroad  car,  is  to  be  presumed  to  know  the  use  of  a  seat,  and 
the  use  of  a  window ;  that  the  former  is  to  sit  in,  and  the  latter  is 
to  admit  light  and  air.  Each  has  its  separate  use.  The  seat  h^ 
may  occupy  in  any  way  most  comfortable  to  himself.  The 
window  he  has  a  right  to  enjoy — but  not  to  occupy.  Its  use  is  for 
the  benefit  of  all,  not  for  the  comfort  alone  of  him  who  has  by 
accident  got  nearest  to  it.  If,  therefore,  he  sit  with  his  elbow  in 
it,  he  does  so  without  authority;  and  if  he  allow  it  to  protrude 
out,  and  is  injured,  is  this  due  care  on  his  part?  He  was  not 
put  there  by  the  carriers,  nor  invited  to  go  there,  nor  misled  in 
regard  to  the  fact  that  it  is  not  a  part  of  his  seat,  nor  that  its 
purposes  were  not  exclusively  to  admit  light  and  air  for  the 
benefit  of  all.  His  position  is,  therefore,  without  authority.  His 
negligence  consists  in  putting  his  limbs  where  they  ought  not  to 
be,  and  liable  to  be  broken,  without  his  ability  to  know  whether 
there  is  danger  or  not  approaching.  In  a  case,  therefore,  where 
the  injury  stands  confessed,  or  is  proved  to  have  resulted  from 
the  position  voluntarily  or  thoughtlessly  taken,  in  a  window,  by 
contact  with  outside  obstacles  or  forces,  it  cannot  be  otherwise 
characterized  than  as  negligence,  and  so  to  be  pronounced  by 
the  court.  This  is  undoubtedly  the  rule  in  Massachusetts.  Todd 
V.  Old  Colony  Railroad  Co.,  3  Allen  (Mass.)  21,  80  Am.  Dec. 
49;  and  again  in  7  Allen,  207.  83  Am.  Dec.  679."  In  P.  &  C. 
Railroad  Co.  z\  Andrews,  39  Md.  329,  17  Am.  Rep.  568,  the  hold- 
ing is:  '*If  a  passenger  of  mature  years,  voluntarily  or  inatten- 
tively projects  his  elbow  or  arm  out  of  the  window  of  a  railroad 
car  in  which  he  is  traveling,  and  it  is  injured  by  coming  in  con- 
tact with  a  freight  car  standing  on  a  siding  near  the  main  track 
of  the  railroad,  he  is  not  entitled  to  recover  damages  for  such 
injury  from  the  railroad  company.  The  placing  of  his  arm  out 
of  the  window  is  an  act  of  contributory  negligence  on  his  part, 
and  the  court  should  so  instruct  the  jury,  as  matter  of  law,  not- 
withstanding the  company  may  have  been  guilty  of  negligence 
in  permitting  the  car  on  the  siding  to  be  placed  too  near  the  track 
of  the  passing  train."  In  Ga.  Pac.  Railway  Co.  v.  Underwood, 
90  Ala.  49,  8  South.  116,  24  Am.  St.  Rep.  756,  it  is  observed 
in  the  opinion  by  McClellan,  J.,  that  "this  question  is  an  open 
one  in  Alabama.  We  are,  however,  satisfied  with  the  rule  as 
formulated  and  supported  by  the  great  number  of  adjudged 
cases,  and  the  texts  to  which  we  have  referred.  The  reasons 
upon  which  they  base  the  doctrine  appear  to  be  eminently  sound. 
Windows  are  not  provided  in  cars  that  passengers  may  project 
themselves  through,  or  out  of,  them,  but  for  the  admission  of  light 
and  air.  Thev  are  not  intended  for  occupation,  but  for  use  and 
enjoyment  without  occupation.  No  possible  necessity  of  the 
passenger   can   be   subserved   by   the   protrusion   of   his   person 
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through  them.  Neither  his  convenience  nor  comfort  requires 
that  he  should  do  so.  It  may  be,  doubtless  is,  true  that  men  of 
ordinary  prudence  and  care  habitually  lean  upon,  or  rest  their 
arms  upon,  the  sills  or  windows  by  which  they  ride.  But  this 
is  a  very  different  things  from  protrusion  beyond  the  outer  ed^e 
of  the  sills,  and  bevond  the  surface  of  the  car.  We  cannot  con- 
cur  in  the  assumption  of  the  Wisconsin  court  that  prudent  men 
are  habitually  ^iven  to  thus  projecting  themselves  from  the 
windows  of  moving;  trains.  Judgfe  Thompson,  who  evinces 
an  inclination  to  a^ree  with  that  court,  fails  to  indorse  this  as- 
sumption as  to  the  habits  of  prudent  men,  which  is  the  keystone 
to  the  position  announced  by  it.  He  says:  *It  is,  perhaps,  not 
too  strong  a  statement  that  no  person  ever  traveled  on  a  railway 
train  without  at  some  time  resting  his  arm  on  the  window-sill  at 
least,  if  not  permitting  it  to  protrude  slightly.  Conduct  which 
is  universal  is  necessarily  that  of  persons  reasonably  prudent.' 
Thompson,  Carr.  Passengers,  p.  258.  But  the  conduct  which  is 
assumed  by  him  to  be  universal  is  that  of  resting;  the  arm  on  the 
sill,  not  permitting:  it  to  protrude  even  slig^htly  beyond.  The 
former,  prudent  men  may  do;  but  we  cannot  conceive  that  the 
latter  is  an  act  which  a  man  of  reasonable  care  and  prudence 
would  ever  voluntarily  do.  much  less  that  it  is  the  habit  of  such 
men  to  so  act.  The  former,  under  ordinary  circumstances,  is 
not  neg;lig;ence.  The  latter,  according;  to  the  overwhelming^  pre- 
ponderance of  authority,  based  on  sound  reason,  as  we  conceive, 
standing;  by  itself,  is  always  neg;lig;ence  per  se,  which  will  defeat 
a  recovery  for  any  injury  to  which  it  proximately  contributed." 
The  holding;  of  the  court  is  that  "it  is  neg;lig;ence  per  se,  to  be  so 
declared  by  the  court  as  matter  of  law,  for  a  passeng;er  on  a 
steam  railway  to  protrude  his  arm,  hand,  or  elbow  throug;h  the 
window  of  the  car  while  in  motion,  beyond  the  outer  edge  of  the 
window,  or  outer  surface  of  the  car,  and  such  negligence  on  his 
part,  contributing  proximately  to  an  injury  received  by  collision 
with  an  object  passing  near  by,  bars  a  recovery  for  damages." 

As  before  stated  the  opposite  doctrine  is  maintained  in  a  num- 
ber of  decisions.  Probably  that  contention  is  not  better  stated 
than  by  Cole,  T-.  in  Spencer  z\  M.  &  P.  du  C.  R.  R.  Co.,  17  Wis. 
487,  84  Am.  Dec.  758.  We  quote :  '*The  party  must  be  entirely 
free  from  negligence  which  contributes  to  the  injury,  and  it  was 
for  the  jury  to  say,  under  all  the  circumstances,  whether  the 
plaintiff  was  wanting  in  care  and  attention  or  not.  This,  it  is 
obvious,  must  be  so,  unless  the  court  is  authorized  in  saying,  as 
a  matter  of  law,  in  every  case,  that  a  person  who  extends  his 
hand  or  arm  in  the  slightest  degree  out  of  the  window  of  a 
railroad  car,  while  the  train  is  in  motion,  is  chargeable  with 
negligence,  and  cannot  recover  damages  if  injured  while  in  this 
position  by  the  carelessness  and  negligence  of  the  agents  and 
servants  of  the  company.  Can  the  court  lay  down  any  such 
fixed,  unbending  rule,  which  is  applicable  to  all  cases  and  all 
circumstances?  It  appears  to  us  clearly  it  cannot.  And  cer- 
tainly, when  we  consider  the  manner  in  which  railroad  cars  arc 
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usually  constructed,  with  the  windows  so  that  they  can  hz 
opened,  and  arranged  at  a  sufficient  height  from  the  seat  so  th::t 
passengers  will  almost  unconsciously  place  their  arms  upon  tl-.j 
sill  for  support,  there  being  no  bars  or  slats  before  tlie  window- 
to  prevent  their  doing  so,  then  to  say  that,  if  a  passenger's  arm 
extends  the  slightest  degree  beyond  the  outside  surface,  he  is 
wanting  in  proper  care  and  attention,  and  that  if  an  injury  hap- 
pens, he  cannot  recover,  because  his  conduct  must  have  neces- 
sarily contributed  to  the  result,  appears  to  us  to  be  lying  down 
a  very  arbitrary  and  unreasonable  rule  of  law.  It  is  probably  the 
habit  of  every  person  while  riding  in  the  cars  to  rest  the  arm 
upon  the  base  oiE  the  window.  If  the  window  is  open,  it  is  liable 
to  extend  slightly  outside.  This  we  suppose  is  a  common  habit. 
There  is  always  more  or  less  space  between  the  outside  of  the 
car  and  any  structure  erected  by  the  side  of  the  track,  and  must 
necessarily  be  so,  to  accommodate  the  motion  of  the  car.  Pas- 
sengers know  this  and  regulate  their  conduct  accordingly.  They 
do  not  suppose  that  the  agents  and  managers  of  the  road  suffer 
obstacles  to  be  so  placed  as  barely  to  miss  the  car  while  passing. 
And  it  seems  to  us  almost  absurd  to  hold  that,  in  every  case  and 
under  all  circumstances,  if  the  party  injured  had  his  arm  the 
smallest  fraction  of  an  inch  beyond  the  outside  surface,  he  wa? 
wanting  in  ordinary  care  and  prudence/'  C.  &  A.  R.  R.  Co.  v, 
Pondrom,  51  111.  333,  2  Am.  Rep.  306,  is  hardly  in  point,  be- 
cause the  rule  of  comparative  negligence,  a  rule  not  recognized 
in  Ohio,  though  held  in  Illinois,  is  applied  to  the  facts.  The 
court  seems  to  have  regarded  the  act  of  the  passenger  in  per- 
Miitting  his  arm  to  slightly  project  outside  of  the  window  as  3 
•negligent  act,  slight,  however,  in  comparison  with  the  gross  npfy- 
ligence  of  the  company  in  permitting  its  freight  cars,  or  other 
permanent  bodies,  to  stand  so  near  its  tracks  that  passing  trains 
would  come  within  a  few  inches  of  such  bodies,  and  for  this 
reason  the  judgment  was  allowed  to  stand. 

Other  holdings  of  like  import  with  that  of  the  Wisconsin  case 
are  found  in  the  reports  of  courts  of  last  resort  in  the  states 
of  Louisiana  and  North  Carolina,  and  some  text-writers  follow 
these  cases.  In  this  conflict  of  authority  it  would  be  useless  to 
attempt  to  reconcile  the  differing  decisions.  We  are,  however, 
of  opinion  that  the  weight  of  judicial  expression  is  with  the 
conclusion  of  negligence  per  se  where  the  passenger  unneces- 
sarily and  heedlessly  protrudes  his  arm  beyond  the  window. 
And,  after  much  consideration  and  reflection,  we  are  also  of 
opinion  that  this  conclusion  is  supported  by  the  sounder  reason- 
ing. The  quotations  hereinbefore  given  from  the  Pennsylvania 
and  Alabama  cases  adequately,  and,  as  we  think,  satisfactorily, 
support  the  conclusions  of  those  courts.  It  is  not  intended  to 
abate  or  modify  the  rule  that  the  common  carrier  is  bound  to 
exercise  the  utmost  practicable  care  and  diligence  to  secure  the 
safety  of  the  passenger,  but  a  duty  of  reasonable  care  as  well 
lests  upon  the  passenger  himself.  He  must  not  heedlessly  ex- 
pose himself  to  danger,  but  is  as  much  required  to  use  rea- 
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sonable  care  to  avoid  injury  as  the  carrier  is  to  use  the  neatest 
decree  of  care  to  protect  the  passeng^er.    He  must  not  voluntarily 
expose  himself  to  needless  peril.     If  of  ordinary  intelligence, 
the  traveler  knows  the  mode  in  which  railroads  are  constructed, 
and  the  rapid  rate  at  which  trains  move.    He  knows  that  on  the 
outside  are  posts  and  barriers  near  to  the  track,  and  that,  where 
there  is  a  double  track,  cars  operated  at  a  rapid  rate  are  con- 
stantly passing  in  close  proximity.    With  this  knowledg^e  on  the 
part  of  the  passenger  it  must  be  obvious  that  the  extension  of 
any  part  of  his  body  on  the  outside  of  the  car  is  attended  with 
more  or  less  risk,  more  or  less  danger.    It  may  be  debatable  as 
to  the  extent  of  the  danger  under  differing  circumstances,  but  it 
cannot  admit  of  debate  that  the  act  is  risky  and  invites  danger. 
I:  is  not  a  case  where  it  ought  to  be  said  that  different  minds 
may  reach  different  conclusions,  and  therefore  presents  a  situa- 
tion requiring  the  submission  of  the  question  of  negligence  or  no 
negligence  in  the  abstract  to  a  jury,  because  such  requirement 
only  exists   where  different  reasonable  minds  may   reasonably 
differ.     Nor  is  the  objection  met  by  the  proposition  that  many 
people  thus  expose  themselves.     Many  people   who  travel  are 
all  the  time  taking  needless  risks,  but  it  does  not  follow  that 
the  taking  of  such  risks  is  the  habit  of  ordinarily  prudent  people. 
Persons  are  constantly  jumping  on  and  off  of  cars  in  motion, 
and  many  alight  with  their  faces  to  the  rear  of  the  car.     So, 
too,  it  is  within  the  observation  of  all  who  have  watched  the 
management  of  trains,  especially  in  the  neighborhood  of  railroad 
yards,  that  persons   ride  on  the   cowcatcher  or  pilot  even  on 
trains  running  rapidly,  and  many  of  our  fellow  citizens,  usually 
those  in  humble  station,  it  is  true,  ride  constantly  on  the  bumpers 
of  freight  cars.     But  this  does  not  make  such  acts  the  conduct 
of  ordinarily  prudent  persons.     That  any  of  these  acts   have 
or  not  contributed  to  any  injury  received  by  the  passenger  in 
the  given  instance  admits  of  debate,  and  thus  makes  it  proper 
to  submit  the  question  to  a  jury,  but  that  they  are  negligent 
acts  in  themselves  involving  more  or  less  risk  cannot  rationally 
be  disputed.     Negligence  is  said  to  be  such  an  inadvertent  im- 
perfection, by  a  responsible  human  agent,  in  the  discharge  of 
duty,   as   naturally   may   produce   damage,   and   these   acts   are 
negligent  acts,  because  it  is  the  duty  of  every  human  being  to 
protect  himself.     Any  act,  therefore,  which  subjects  the  doer 
of  it  to  unnecessary  danger  is  a  breach  of  that  duty,  and  in 
the  last  analysis  is  negligence.     In  failing  to  give  proper  effect 
to  these  considerations,  the  reasoning  of  the  court  in  the  Wis- 
consin case,  and,  in  the  cases  which  have  followed  it,  appears  to 
us  to  be  at  fault,  the  duty  of  the  passenger  possessing  intelli- 
gence which  enables  him  to  foresee  and  avoid  danger,  and  to 
exercise  ordinary  prudence  to  escape  it,  seems  not  to  have  been 
given  due  weight.     And,  even  in  the  Wisconsin  case,  as  appears 
by  the  language  of  the  learned  judge  who  delivered  the  opinion, 
if  there  had  been  bars  or  slats  before  the  window,  the  judgment 
might  have  been  different.     So  that,  should  our  conclusion  on 
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the  abstract  question  of  negfli^ence  be  thougfht  unsound,  it  is  to 
be  noted  as  of  importance  that  our  case  is  differentiated  from 
the  Wisconsin  and  other  like  cases  in  that  in  the  case  at  bar 
there  were  bars  across  the  window  at  the  time  of  the  accident. 

Assuming,  therefore,  that  the  rule  respecting  the  conduct  of 
a  passenger  on  a  steam  car  is  to  forbid  his  extending  his  arm  out 
of  the  car  window  without  himself  assuming^  the  risk  of  injury, 
should  a  different  rule  be  applied  to  a  passeng^er  on  an  inter- 
urban  electric  car?    We  are  of  opinion  that  there  should  not  be. 
As  such  cars  are  now  operated  througfhout  the  country  they 
run  at  a  rapid  rate.     Their  construction  ordinarily,  if   not  nec- 
essarily, involves  the  maintenance  near  the  tracks  of  poles  and 
barriers  of  various  kinds.     Cars  running  in  opposite  directions, 
as  well  on  switches  as  where  there  is  a  double  track,  are  often 
necessarily  run  near  together.    There  is,  perhaps,  more  necessity 
for  locating  tracks  near  together  inside  of  municipalities  than 
in  the  open  country,  and  upon  narrow  streets  it  often  happens 
that  the  company  is  required  to  lay  the  rails  at  less  distance 
apart  than  they  would  prefer  to  place  them,  because  of  crowded 
conditions  and  the  requirements  of  the  municipal  authorities.    To 
say  that,  as  a  rule  of  law,  a  passenger  on  such  car  may  be 
heedlessly  negligent,  exposing  his  person  to  needless  danger,  and 
visit  the  consequences  on  the  interurban  company  upon  showing 
negligence  on  its  part,  appears  to  us  to  be  without  reason.     Nor 
iiJ  it  supported   by  authority.     On   the   contrary  the   generally 
recognized  rule  is  that  the  passenger  cannot  cast  upon  the  carrier 
responsibility  for  an  event,  which,  except  for  his  own  contribut- 
ing negligence,  would  not  have  happened,  and  the  law,  as  always 
held  in  this  state,  does  not  undertake,  when  both  parties  have 
been   negligent,   to  measure  the   degree   of  the   negligence   of 
each.    And  we  are  of  opinion  that  no  substantial  reason  exists 
why  these  same  rules  of  care  and  of  responsibility  in  the  par- 
ticulars stated   imposed  upon  the  passenger  in  the  steam  car 
ought  not  to  be  held  to  apply  to  the  same  passenger  in  an  electric 
interurban  car.     We  find  but  few  reported  cases  arising  from 
accidents  of  this  character  occurring  on  street  cars.     The  case 
nearest  in  point  to  which  attention  has  been  called  is  that  of 
People's  Pass.  Ry.  Co.  v.  Lauderbach,  4  Penny.  (Pa.)  406.    The 
injury  occurred  by  the  plaintiff's  arm  being  struck  by  a  street 
car  passing  the  car  on  which  the  plaintiff  was  riding,  the  claim 
of  the  company  being  that  his  arm  protruded  out  of  the  car 
window.     It  was  held  that  "here  a  traveler  puts  his  elbow  or 
an  arm  out  of  a  car  window  voluntarily,  without  any  qualifying 
circumstances  impelling  him  to  it,  it  must  be  regarded  as  neg- 
ligence in  se,  and  where  this  is  the  state  of  the  evidence,  it  is 
the  duty  of  the  court  to  declare  the  act  negligence  in  law.'' 

It  was  sought  to  support  the  plaintiff's  case  below  by  proof 
that  many  other  people  extended  their  arms  out.  Probably  so. 
But  we  are  unable  to  see  how  this  sort  of  testimony  ought  to 
determine  the  question  of  ordinary  care.  Probably  an  equal 
number  did  not  so  extend  their  arms.    If  this  kind  of  testimony 
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may  be  resorted  to,  where  would  the  inquiry  end?  And  would 
the  dispute  be  determined  by  showing^  on  which  side  there 
was  a  majority?  Recurring;  a^ain  to  the  evidence,  it  appears 
that  there  were  four  rods  or  bars  across  the  windows  of  the 
car,  including  the  one  in  question,  and  that  the  hig^hest  rod  was 
a  foot  above  the  window  sill.  It  was  upon  the  top  rod  or  bar 
that  plaintiff  rested  his  arm.  The  purpose  of  these  rods  is  in 
dispute.  It  would  seem  that,  whatever  other  purpose  they  might 
subserve,  if  any,  they  were  calculated  to  warn  the  passenger  to 
keep  his  person  inside  the  car.  It  is  ur^ed  that  they  were  placed 
there  to  keep  packages  from  falling  out.  They  mi^ht  serve,  in 
a  measure,  to  further  this  object,  but  passengers'  arms  are  of 
more  consequence  than  packages.  Again,  it  is  urged  that  they 
were  placed  outside  the  window  to  protect  it.  If  that  were  the 
object,  the  wonder  is  that  they  were  not  continued  higher  up. 
Again,  it  is  insisted  that  they  constituted  an  invitation  to  the 
passenger  to  rest  his  arm  upon  the  upper  one.  As  well  might 
it  be  urged  that  the  bar  or  strap  found  on  summer  cars,  ex- 
tending on  one  side  from  one  end  to  the  other,  and  whose  mani- 
fest object  has  been  always  supposed  to  be  to  keep  passengers 
from  alighting  on  that  side,  and  others  from  entering,  is,  after 
all,  not  for  those  purposes,  but  for  the  purpose  of  affording  the 
passenger  a  convenient  resting  place  for  his  arm.  The  proposi- 
tion surely  lacks  reason. 

Coming  now  to  the  charge,  it  is  to  be  noted  that  the  court 
left  to  the  jury  the  matter  of  the  location  of  the  bars,  the 
question  of  whether  or  not  the  plaintiff  permitted  his  arm,  or  any 
Wirt  of  it,  to  extend  out  beyond  or  over  the  bars,  and  whether 
or  not  that  act  contributed  to  the  accident,  holding  that,  if  all 
those  propositions  were  found  affirmatively,  then  and  in  such 
case  there  could  be  no  recovery.  If  we  are  correct  in  the  de- 
ductions hereinbefore  made  respecting  the  duty  of  the  passen- 
ger, then  this  charge  properly  stated  the  rule  of  law,  and  the 
giving  of  it  to  the  jury  was  not  error.  We  think  the  charge 
was  correct,  and  that,  in  reversing  the  judgment  of  the  common 
pleas  because  of  this  instruction,  the  learned  circuit  court  erred. 
The  judgment  of  that  court  will  be  reversed,  and  that  of  the 
common  pleas  affirmed. 

Reversed. 

Shauck,  C.  J.,  and  Price,  Crkw,  Summers,  and  Davis,  JJ., 
concur. 
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Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Poole.* 

(Supreme  Court  of  Kansas,  April  7,  1906.) 
[87  Pac.  Rep.  465.] 

Carriers — Live  Stock  Shipment — Delay — Damage8.t — A  stipulation 
in  a  live  stock  shipping  contract  that  a  written  notice  of  a  shfpper's 
claim  for  dama^^es  should  be  a  condition  precedent  to  a  recovery  for 
any  loss  or  injury  to  stock  during  transportation,  does  not  apply  to 
damages  such  as  loss  of  market  or  depreciation  in  the  market  price 
of  live  stock,  occasioned  by  the  carrier's  negligent  delay. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Jewell  County;  R.  M.  Pickler, 
Judg^e. 

Action  by  Walter  M.  Poole  ag^ainst  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  Judgement  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

W,  R,  Smith,  O,  /.  Wood,  and  A,  A,  Scott,  for  plaintiff  in 
error. 

E.  P.  Hotchkiss  and  Lee  Monroe,  for  defendant  in  error. 

Johnston,  C.  J.  Walter  M.  Poole  shipped  seven  car  loads 
of  cattle  from  Loveland,  Kan.,  to  Kansas  City,  Mo.,  over  the 
Atchison,  Topeka  &  Santa  Fe  Railroad.  The  time  reasonably 
required  for  transportation  between  the  points  named  is  said  to 
be  about  13  hours,  but  Poole's  cattle  were  on  the  road  about  24 
hours,  and  did  not  arrive  until  the  market  for  the  day  was  closed ; 
making  it  necessary  to  hold  them  over  till  the  following  day, 
when  there  was  a  decline  in  the  market  value  of  such  cattle. 
Poole  claimed  that  neglig^ent  delay  of  the  company  caused  a 
shrinkage  in  the  value  of  the  cattle  during  transportation  of 
$206.98,  also  a  depreciation  in  the  market  value  during  the  de- 
tention to  the  extent  of  $485.83,  and  required  an  extra  expendi- 
ture of  $14.40  for  feed.  To  recover  these  damages  an  action  was 
brought  by  Poole,  and  the  railroad  company  has  answered  that 
the  shipment  was  made  under  written  contract,  the  terms  of 
which  precluded  a  recovery  of  damages.  The  contract  provision 
mainly  relied  on  was  that:  "As  a  condition  precedent  to  his: 
rigfht  to  recover  any  damapfes  for  any  loss  or  injury  to  his  said 
stock  during;  the  transportation  thereof,  or  at  any  place  or 
places  where  the  same  may  be  loaded  or  unloaded  for  any  pur- 
pose on  the  company's  road,  or  previous  to  loading;  thereof  for 
shipment,  the  shipper,  or  his  ag^ent  in  charg^e  of  the  stock,  wilt 
gfive  notice  in  writing;  of  his  claim  therefor  to  some  officer  of 

♦Reversed  on  rehearing  pro  forma  on  stipulation  on  October  1, 
1906. 

tFor  the  authorities  in  this  series  on  the  subject  of  notice  of  claims 
against  railroads,  see  foot-notes  appended  to  Mumford  v.  Chicago,. 
etc.,  Ry.  Co.  (Iowa),  20  R.  R.  R.  431,  43  Am.  &  Eng.  R.  Cas.,  N.  S.» 
431;  Reynolds  v.  Great  Northern  Ry.  Co.  (Wash.),  20  R.  R.  R.  70,  4S 
Am.  &  Eng.  R.  Cas.,  N.  S.,  70. 
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said  company,  or  to  the  nearest  station  agent,  or,  if  delivered  to 
consignee  at  a  point  beyond  the  company's  road,  to  the  nearest 
station  agent  of  the  last  carrier  making  such  delivery,  before 
such  stock  shall  have  been  removed  from  the  place  of  destination 
above  mentioned,  or  from  the  place  of  the  delivery  of  the  same 
to  the  consignee,  and  before  such  stock  shall  have  been  slaugh- 
tered or  intermingled  with  other  stock,  and  will  not  move  such 
stock  from  said  station  or  stockyards  until  the  expiration  of 
three  hours  after  the  giving  of  such  notice;  and  a  failure  to 
comply  in  every  respect  with  the  terms  of  this  clause  shall  be  a 
complete  bar  to  any  recovery  of  any  and  all  such  damages." 
No  such  notice  of  a  claim  for  damages  was  in  fact  given  prior 
to  the  removal  of  the  cattle,  and  the  question  arises  whether  the 
failure  to  give  the  same  bars  a  recovery.  In  charging  the  jury 
the  trial  court  ruled  that  the  failure  to  give  the  notice  cut  out  any 
recovery  for  the  shrinkage  of  the  cattle  during  the  delayed 
transportation,  but  left  to  the  jury  to  determine  what,  if  any, 
damages  were  sustained  because  of  the  depreciation  in  the 
market  price  of  the  cattle  by  reason  of  the  delay  and  detention. 

It  is  competent  for  parties  to  make  contracts  limiting  a  car- 
rier's common-law  liability,  and  stipulations  that  the  shipper  shall 
give  notice  of  injury  or  loss  to  live  stock  while  being  carried 
have  been  sustained.  Goggin  v.  K.  P.  Ry.  Co.,  12  Kan.  416 
Sprague  v.  Missouri  Pacific  Ry.  Co.,  34  Kan.  347,  8  Pac.  465 
Railroad  Co.  z^  Temple,  47  Kan.  7,  27  Pac.  98,  13  L.  R.  A.  362 
W.  &  W.  Railroad  Co.  v,  Koch,  47  Kan.  753,  28  Pac.  1013 
Kalina  v.  Railroad  Co.,  69  Kan.  172,  76  Pac.  438.  Such  con- 
tracts and  the  notices  required  by  them  must  be  reasonable. 
Agreements  of  this  character  are  viewed  with  some  strictness 
by  the  law,  and  unless  the  exemption  from  liability  is  clearly 
expressed,  it  should  not  be  allowed.  Assuming  that  the  contract 
in  question  is  valid,  the  limitation  does  not  fairly  cover  the  loss 
of  a  market.  It  does  extend  to  damages  for  loss  or  injury 
to  cattle  during  the  transportation,  and  hence  the  trial  court 
excluded  a  recovery  from  shrinkage  in  their  condition  during 
shipment.  Reference  is  made  to  the  Kalina  Case  as  holding  that 
damages  for  the  decline  in  the  market  price  were  not  recoverable 
in  the  absence  of  a  notice,  but  it  will  be  seen  that  the  contract 
there  involved  provided  generally  for  all  loss,  damage,  and 
detention  that  might  be  claimed,  and  10  days  were  given  in 
which  to  present  the  claim.  Here  the  claim  specified  in  the 
contract  of  which  notice  is  to  be  given  is  confined  to  loss  or 
injury  to  stock  during  transportation,  and  the  notice  was  re- 
<iuired  to  be  given  before  removal  of  the  cattle  from  the  place 
of  the  delivery  or  destination,  and  before  they  were  slaughtered 
or  intermingled  with  other  stock.  A  loss  of  market  diflFers 
distinctly  from  a  loss  or  injury  to  the  cattle.  Depreciation  in 
the  price  or  the  loss  of  a  market  is  not  fairly  embraced  within 
the  terms  of  a  contract  requiring  notice  of  loss  or  injury  to  the 
cattle  during  transportation.  Kramer  &  Co.  v.  Railway  Co., 
101  Iowa,  178,  70  N.  W.  119.    Obviously,  it  was  intended  that 
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these  cattle  should  reach  their  destination  on  a  particular  market 
day,  and  be  sold  on  arrival.  The  particular  time  for  the  trans- 
portation was  not  specified  in  the  contract,  but  the  character 
of  the  shipment  and  surrounding;  circumstances,  well  known 
to  all,  required  the  carrier  to  transport  the  cattle  with  reasonable 
dispatch.  The  testimony  tends  to  show  an  unreasonable  delay 
in  shipment,  whereby  there  was  a  loss  of  market  on  the  day  of 
arrival,  and  a  consequent  loss  to  the  shipper,  for  which  the 
carrier  is  liable. 

The  judgement  will  be  affirmed.    All  the  Justices  concurring;. 


Yazoo  &  M.  V.  R.  Co.  v.  Christmas. 

(Supreme  Court  of  Mississippi,  Nov.  12,  1906.) 

[42    So.   Rep.    169.1 

Carriers  of  Goods — Delay  in  Shipment — Damages.* — Goods,  hav- 
ing been  billed  by  mistake  of  the  carrier's  agent  to  the  wrong  desti- 
nation, were  returned  to  the  correct  destination,  wher^  an  attempt 
was  made  by  the  connecting  carrier  to  collect  charges  for  the  extra 
haul  resulting  from  the  mistake.  Here  the  refusal  of  plaintiff  to  pay 
such  charges  and  leave  the  matter  for  future  adjustment  resulted  in 
a  further  delay.  No  willful  wrong  or  oppression  on  the  part  of  the 
receiving  company  was  shown.  Held,  that  the  measure  of  plaintiffs 
damages  was  the  value  of  the  use  of  the  goods  during  the  first  delay 
and  any  necessary  expense  incurred  in  informing  the  company  of 
its  nonreceipt,  without  including  the  expense  of  trying  to  locate  the 
goods  after  giving  the  first  notice,  or  the  delay  and  expense  con- 
nected with  securing  an  adjustment  whereby  the  goods  were  eventu- 
ally released  without  payment  of  the  extra  freight. 

Same — Action — Instructions. — In  an  action  against  a  carrier  for 
damages  resulting  from  delay  in  the  delivery  of  goods,  it  is  erroneous 
to  instruct  to  assess  damages  in  case  of  unreasonable  delay,  without 
any  direction  as  to  the  rule  by  which  such  damages  should  be  as- 
sessed. 

Same — Punitive  Damages. — Mistake  of  a  carrier's  clerk  in  billing 
goods  to  the  wrong  destination,  which  the  carrier  immediately  cor- 
rected on  notice  by  sending  out  a  tracer,  and  the  refusal  of  the 
connecting  carrier  to  deliver  the  goods  without  paynlent  of  charges 
for  the  extra  haul  resulting  from  the  mistake,  do  not  make  a  case  of 
willfulness,  oppression,  or  wanton  disregard  of  the  shipper's  rights 
by  the  original  carrier,  authorizing  punitive  damages  for  the  delay. 

Same — Action — Instructions. — Goods  having  been  transported  an 
extra  distance  by  a  connecting  carrier,  owing  to  a  mistake  of  the 
original  carrier,  the  connecting  carrier  demanded  payment  for  such 
extra  haul  before  permitting  the  shipper  to  take  his  goods.  Held 
that,  while  the  shipper  was  not  bound  to  pay  such  charge  before 
receiving  his  goods,  it  was  error  to  so  charge  as  an  abstract  proposi- 
tion, in  an  action  by  the  shipper  to  recover  from  the  original  carrier 


*For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
recover  special  damages  from  a  carrier  of  freight  for  delay,  see  foot- 
notes appended  to  Illinois  Cent.  R.  Co.  v.  Johnson  &  Fleming  (Tenn.), 
20  R.  R.  R.  727,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  727;  foot-notes  ap- 
pended to  Carpenter  v.  Baltimore  &  O.  R.  Co.  (Del.  Sup'r  Ct^,  20 
R.  R.  R.  679,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  679;  Southern  Ry.  Co.  v. 
Webb  (Ala.),  20  R.  R.  R.  26.  43  Am.  &  Eng.  R.  Cas,  N.  S.,  26. 
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for  delay   resulting?  from   his   refusal   to  pay   the  charge   before  the 
matter  was  adjusted. 

Appeal  from  Circuit  Court,  Warren  County;  J.  N.  Bush, 
Judfife. 

Action  by  Ed  Christmas  against  the  Yazoo  &  Mississippi 
Valley  Railroad  Company.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed  and  remanded. 

Mayes  &  Longstreet,  for  appellant. 
Harris  Dickson,  for  appellee. 

Mayes,  J.  The  record  in  this  case  shows  that  Ed  Christmas 
delivered  to  the  railroad  company  at  Mound  Bayou,  Miss.,  a 
certain  lot  of  gin  machinery,  which  was  to  be  shipped  to  Delta 
Point,  La.  The  machinery  was  delivered  to  the  company  about 
the  18th  day  of  August,  1904,  and  the  agent  at  Mound  Bayou, 
in  making  out  the  bill  of  lading,  inadvertently  wrote  in  the  bill, 
as  the  destination  of  the  machinery,  Delhi,  La.,  instead  of  Delta 
Point,  La. ;  the  latter  being  the  true  destination  of  the  ma- 
chinery. The  machinery  was  duly  forwarded  on  appellant's 
line  from  Mound  Bayou,  by  way  of  Vicksburg,  at  which  place 
the  appellant  company  connected  with  the  Vicksburg,  Shreve- 
port  &  Pacific  Railroad,  and  there  delivered  the  machinery  to 
the  connecting  carrier,  which  was  transported  by  them  to  Delhi, 
La.  In  due  course  of  time  the  machinery  reached  Delhi,  and 
remained  there  for  about  3  weeks,  unclaimed  and  uncalled  for. 
Christmas  waited  about  30  days,  and,  not  receiving  the  ma- 
chinery, began  to  make  inquiry  for  it,  and  went  to  Mound  Bayou 
personally  to  investigate  it.  He  was  informed  by  the  agent  at 
Mound  Bayou  that  thete  must  have  been  some  mistake  in  the 
billing  over  the  Vicksburg,  Shreveport  &  Pacific  Railroad,  and 
that  he  (the  agent)  would  send  out  a  tracer  after  it.  The  agent 
did  this,  and  in  a  few  days  located  the  machinery  at  Delhi,  La., 
and  gave  orders  to  have  same  shipped  back  to  Delta  Point,  on 
the  line  of  the  Vicksburg,  Shreveport  &  Pacific  Railroad.  The 
machinery  reached  Delta  Point,  finally,  about  the  20th  or  21st 
day  of  September,  and  the  company  notified  Christmas  that 
they  had  received  it  and  that  it  was  held  subject  to  his  order; 
the  charges  being  $50.70.  When  Christmas  shipped  the  ma- 
chinery from  Mound  Bayou,  the  agent  there  had  agreed  that  the 
charges  to  Delta  Point  should  be  $33.15 ;  but  the  Vicksburg, 
Shreveport  &  Pacific  Railroad,  the  connecting  carrier,  added  to 
these  charges  the  transportation  charges  for  carrying  the  ma- 
chinery to  Delhi  and  then  back  again  to  Delta  Point;  the  addi- 
tional charges  aggregating  $17.55.  After  Christmas  received 
the  notice  that  the  machinery  was  at  Delta  Point,  he  took  his 
team  and  went  after  it,  and  offered  the  agent  at  Delta  Point 
the  sum  of  $33.15;  the  charges  that  had  been  agreed  upon  by 
him  with  the  agent  at  Mound  Bayou.  The  agent  at  Delta  Point 
refused  to  accept  this  sum,  and  demanded  the  full  sum  of  $50.70, 
which  Christmas  refused  to  pay,  whereupon  he  began  efforts 
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to  g:et  the  machinery  without  paying  the  additional  charg^es, 
leaving^  it  in  possession  of  the  Vicksburf^,  Shreveport  &  Pacific 
Railroad  Company  at  its  proper  destination,  from  about  the  24th 
of  September  to  the  15th  of  October,  on  which  latter  day,  the 
matter  having:  been  adjusted,  the  agfent  at  Delta  Point  accepted 
the  origfinal  charg;e  and  delivered  the  machinery  to  Christmas. 
Christmas  made  several  trips  to  Delta  Point  and  to  Vicksburg; 
to  see  about  having^  the  charg^es  reduced,  and  was  told  by  the 
agfent  at  Vicksburg:  to  pay  the  charg^es  and  that  he  would  see 
that  the  excess  freig:ht  was  returned  to  him,  but  that  he  would 
have  to  teleg^raph  to  New  Orleans  to  gfet  this  permission.  Christ- 
mas declined  to  pay  the  extra  charg^es  and  continued  his  efforts 
to  g:et  the  machinery.  He  claims  to  have  incurred  considerable 
expense  in  his  efforts  to  do  this. 

The  evidence  in  the  case  shows  conclusively  that  there  was  no 
willfulness  or  oppression  on  the  part  of  the  appellant  company, 
but  the  mistake  which  occurred  was  one  of  pure  inadvertence. 
This  being  the  case,  the  measure  of  damages  was  the  value  of 
the  use  of  the  machinery  for  the  time  which  it  was  detained. 
Appellee  was  not  entitled  to  recover  for  the  time  lost  and  ex- 
pense incurred  by  him  in  going  to  and  from  Mound  Bayou,  and 
to  Vicksburg  and  other  places,  in  an  effort  to  have  the  railroad 
company  reduce  the  extra  charge  of  $17.55,  or  in  trying  to 
locate  the  machinery  after  he  gave  the  first  notice  to  them  of  its 
nonreceipt  by  him;  but  the  full  measure  of  his  damage  was 
compensation  for  the  time  he  was  deprived  of  the  use  of  the 
machinery  by  reason  of  the  delay  of  the  railroad  company,  and 
any  necessary  expense  incurred  in  informing  them  of  its  non- 
receipt.  Were  there  no  error  in  the  instructions,  there  is  no 
theory  upon  which  the  verdict  for  $600  could  be  allowed  to 
stand  in  this  case,  when  viewed  in  the  light  of  appellee's  testi- 
mony. It  is  shown  by  his  own  testimony  that  he  could  have 
obtained  this  machinery,  about  the  24th  of  September,  on  the 
payment  of  the  extra  charge  of  $17.55,  and  that  he  permitted 
this  machinery  to  remain  with  the  railroad  company  until  the 
15th  of  October  simply  because  he  declined  to  pay  the  extra 
charge.  He  was  bound  to  do  all  he  could  to  reduce  has  dam- 
age, and  if  he  had  paid  the  $17.55  he  would  have  reduced  that 
damage  to  the  extent  of  the  value  of  the  use  of  the  machinery 
from  the  24th  of  September  to  the  15th  of  October,  and  also 
reduced  it  by  such  expense  as  he  incurred  in  going  back  and 
forth  to  Vicksburg  and  Delta  Point.  It  is  shown  by  plaintiff's 
own  testimony  that  the  value  of  the  use  of  the  machinery  to 
him  was  $10  per  day,  and  that  it  took  about  5  days  in  the  ordi- 
nary course  for  the  machinery  to  be  shipped  from  Mound  Bayou 
to  Delta  Point.  He  was  notified  on  the  24th  of  September  that 
the  machinerv'  was  at  its  proper  destination.  Therefore,  ac- 
cording to  his  own  testimony,  he  was  out  of  the  machinery 
about  30  days,  the  usable  value  of  which  was  $10  per  day,  or 
$300  in  gross,  yet  the  jury  awarded  as  damages  $600. 

It  was  error  in  the  court  to  give  the  second,  fifth,  and  third 
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instructions  for  appellee.  The  second  instruction  tells  the  jury 
that  if  they  believed  from  the  evidence  that  the  ^m  stand  and 
other  machinery  delivered  to  the  defendant  company  at  Mound 
Bayou,  for  shipment  to  Delta  Point,  was  by  the  ne^li^ence  of 
the  company  unreasonably  delayed  in  its  transportation  and 
delivery,  the  jury  shall  find  for  plaintiff  and  assess  damages. 
This  is  an  imperative  instruction  to  the  jury  to  assess  damag^es 
if  they  believed  the  shipment  was  unreasonably  delayed,  without 
any  qualification  or  direction  to  them  as  to  the  rule  by  which 
they  shall  be  governed  in  so  doing.  It  does  not  tell  them  what 
damage  they  are  warranted  in  assessing,  nor  does  it  tell  them 
that  they  shall  only  assess  such  damage  as  the  evidence  may 
show  appellee  has  suffered.    This  we  think  was  error. 

The  fifth  instruction  tells  the  jury  that  they  are  warranted  in 
assessing  punitive  damages.  There  is  absolutely  no  testimony 
in  this  case  which  would  warrant  the  jury  in  awarding  punitive 
damages.  There  was  no  willfulness,  or  oppression,  or  wanton 
disregard  of  appellee's  rights.  There  was  nothing  except  a 
simple  mistake,  without  design,  and  the  measure  of  appellee's 
damage  was  such  sum  as  it  took  to  compensate  him  for  the  use 
of  the  machinery  during  the  time  oiE  its  delay.  Express  Co. 
V.  Jennings,  86  Miss.  329,  38  South.  374;  Railroad  Co.  v.  Ma- 
chine Co.,  71  Miss.  663,  16  South.  252 ;  Silver  v,  Kent,  60  Miss. 
129;  Railroad  Co.  v.  Ragsdale,  46  Miss.  458;  Railroad  Co.  z\ 
Gilbert  (Tex.  Civ.  App.)  22  S.  W.  760. 

We  also  think,  on  the  facts  in  this  case,  the  third  instruction 
was  erroneous.  By  it  the  jury  was  told  that  Christmas  was 
not  bound  to  pay  the  overcharge  in  freight  demanded  of  him, 
but  that  he  had  the  right  to  demand  and  receive  his  property 
at  Delta  Point  upon  the  payment  of  the  proper  freight  rate  from 
Mound  Bayou  to  Delta  Point.  This  is  a  correct  announcement 
of  the  law  as  an  abstract  proposition,  but  it  is  erroneous  when 
applied  to  the  purposes  of  this  suit.  Appellee  was  not  bound 
to  pay  the  overcharge  in  order  to  get  his  machinery,  if  the 
machinery  alone  was  the  thing  sued  for;  but  he  is  bound  to  pay 
the  overcharge  and  take  out  his  machinery  under  the  circum- 
stances presented  by  this  record,  when  he  brings  suit  for  dam- 
ages for  the  unreasonable  delay  of  the  machinery,  and 
undertakes  to  make  the  appellant  company  pay  him  for  the  time 
he  is  kept  out  of  its  use. 

Reversed  and  remanded. 
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Illinois  Cent.  R.  Co.  v.  Holt. 

(Court  of  Appeals  of  Kentucky,  April  18,  1906.) 

[92  S.   W.   Rep.  540.] 

Carriers — Negligence — Injuries  to  Stock. — In  an  action  against  a 
carrier  for  damages  resulting  from  its  alleged  negligence  in  trans- 
porting plaintiff's  hogs,  an  instruction  making  defendant  liable  for 
any  loss  of  the  hogs  after  delivery  at  the  place  of  destination  and 
their  reshipment  by  plaintiff  over  another  road  to  a  different  market, 
was  erroneous. 

Same— Measure  of  Damages. — Where  hogs  transported  by  a  car- 
rier are  in  bad  condition  by  reason  of  its  negligence,  the  measure  of 
its  responsibility  is  the  difference  between  the  value  of  the  hogs  in 
their  condition  on  arrival  at  the  point  of  destination  and  what  their 
value  would  have  been,  had  they  been  transported  without  negligence 
on  its  part. 

Same — Failure  to  Furnish  Cars — ^Liability. — A  carrier  was  not  lia- 
ble for  damages  resulting  to  a  shipper's  hogs  by  reason  of  delay  at 
the  point  of  shipment,  caused  by  failure  of  the  road  to  furnish  cars 
at  an  earlier  time  than  they  were  furnished,  where  the  agent  of  the 
road  made  no  positive  engagement  as  to  when  the  cars  would  be 
there,  and  the  shipper  could  have  learned  whether  the  cars  had  ar- 
rived before  bringing  the  hogs  to  the  station. 

Same — Evidence. — Where  plaintiff  brought  his  hogs  to  defendant's 
railroad  station  after  he  had  been  informed  by  defendant's  agent 
that  it  was  uncertain  exactly  when  cars  for  shipment  of  the  hogs 
could  be  furnished,  proof  by  plaintiff,  in  an  action  by  him  against 
defendant  for  damages  resulting  from  delay  in  transportation  of  the 
stock,  as  to  the  muddy  conditions  of  defendant's  stock  pens  at  the 
shipping  point  and  plaintiff's  expense  in  feeding  the  hogs  there  while 
waiting  for  the  cars,  was  inadmissible. 

Evidence — Report  of  Government  Inspector. — In  an  action  against 
a  carrier  for  negligently  transporting  plaintiff's  hogs,  the  written  re- 
port of  the  government  inspector  of  hogs  at  the  point  of  destination 
as  to  their  condition  on  arrival,  proved  by  the  inspector  to  be  correct, 
was  admissible. 

Same — Statement  Out  of  Court. — ^Where,  by  reason  of  defendant 
railroad's  negligence  in  transporting  plaintiff's  hogs,  they  arrjved  at 
their  destination  in  poor  condition,  and  plaintiff  was  obliged  to  re- 
ship  them  to  another  market  for  sale,  a  notation  on  the  bill  of  sale 
at  the  latter  market,  by  the  commission  merchant  negotiating  the 
sale,  that  certain  of  the  hogs  had  died  there,  was  incompetent  as  a 
statement  out  of  court  and  not  under  oath. 

Carriers — Live  Stock — Transportation — Duty  of  Carrier. — It  is  the 
duty  of  a  carrier  to  transport  hogs  delivered  to  it  for  shipment  with 
reasonable  promptness,  according  to  tho,  usual  course  of  business, 
considering  the  connections  to  be  made,  the  way  they  were  carried, 
and  the  time  usually  taken  for  the  journey. 

Same.'^ — A  railroad  accepting  hogs  for  shipment  is  bound  to  use 
reasonable  care  in  handling  and  caring  for  them  on  the  journpy  ac- 
cording to  the  usual  course  of  business  in  such  shipment,  and  on 
failure  so  to  do  is  guilty  of  negligence,  rendering  it  liable  to  the 
shipper  for  any  loss  or  damage  he  'sustained  thereby. 

Same.t — A  carrier,  accepting  for  transportation  hogs  loaded  on  its 

*For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  of  live  stock,  see  foot-note  appended  to 
Lewis  V.  Pennsylvania  R.  Co.  (N.  J.),  9  R.  R.  R.  731,  32  Am.  &  Eng. 
R.  Cas.,  N.  S.,  731. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  effect  of  a 
contract  under  which  the  shipper  of  live  stock  assumes  the  duty  of 
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cars  by  the  shipper  himself  under  a  contract  whereby  the  latter 
ajfrees  to  at  all  times  feed,  water,  and  care  for  the  stock  at  hip  own 
expense,  and  exempting?  the  road  from  liability  for  any  injury  the 
hoKS  may  do  each  other,  or  damage  caused  by  heat  or  suiffocation, 
or  not  arising  from  the  road's  negligence,  is  not  responsible  for  any 
injury  done  by  the  hogs  to  each  other,  or  from  suffocation  by  reason 
of  their  being  crowded  in  the  car,  or  from  their  eating  cockle  burrs. 

Same — Measure  of  Damages.} — Where,  in  an  action  against  a  car- 
rier for  negligent  transportation  of  plaintiffs  hogs,  a  lump  sum  as 
damages  was  alleged,  the  measure  of  plaintiff's  damages  in  case  he 
was  entitled  to  recover  was  the  difference  in  value  of  his  hogs  at  the 
time  and  in  the  condition  they  were  when  delivered  at  the  point  of 
destination  and  their  value  if  delivered  with  reasonable  promptness 
and  handled  and  cared  for  with  reasonable  care  on  the  journey. 

Appeal  from  Circuit  Court,  Carlisle  County. 
*'Not  to  be  officially  reported." 

Action  by  Ed  Holt  against  the  Illinois  Central  Railroad  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  appeals.    Reversed. 

Robbins,  Thomas  &  Bridgeivater,  Trabue,  Doolan  &  Cox,  and 
/.  M.  Dickinson,  for  appellant. 
Nichols  &  Nichols,  for  appellee. 

HoBSON,  C.  J.  On  May  18,  1903,  appellee,  Ed  Holt,  applied 
to  the  a^ent  of  the  Illinois  Central  Railroad  Company  at  Arling- 
ton, Ky.,  to  furnish  him  three  cars  the  next  day  for  the  ship- 
ment of  hogs  to  East  St.  Louis.  The  ag^ent  said  he  would  use 
his  best  endeavors  to  get  them.  On  the  morning  of  the  19th 
Holt  went  again  to  see  the  agent,  and  the  agent  told  him  that 
all  he  could  say  was  he  wired  the  car  man  the  night  before  and 
the  man  said  the  cars  would  be  there.  Holt  proceeded  to  bring 
his  hogs  to  the  station  that  evening,  but  the  cars  did  not  come 
until  some  time  during  the  night.  He  loaded  the  hogs  on  the 
cars  the  next  day,  finishing  the  loading  about  1  o'clock,  and  left 
for  St.  Louis  on  a  passenger  train  at  1 :30  p.  m.  The  hogs  were 
taken  up  by  a  freight  train  at  2:40  p.  m.,  and  were  taken  by 
this  train  to  Mounds,  where  they  were  turned  over  to  another 
train,  which  took  them  to  Carbondale,  and  there  turned  them 
over  to  a  third  train,  which  took  them  to  East  St.  Louis ;  there 
being  three  junctions  on  the  route,  or  three  different  connec- 
tions to  be  made.  The  hogs  reached  the  yards  of  the  railroad 
company  at  East  St.  Louis  at  9:30  a.  m.  on  the  21st,  but  they 
were  not  taken  up  to  the  stock  pens  and  unloaded  until  about  12 
o'clock.  When  unloaded  seven  of  the  hogs  were  dead,  some 
died  after  thev  were  unloaded,*  and  the  rest  were  in  bad  condi- 
tion.    Holt  was  unable  to  sell  his  hogs  in  East  St.  Louis,  and 

« 

loading  and  carinj^  for  the  stock,  see  foot-notes  appended  to  Boston 
&  M.  R.  R.  Co.  v.  Sargent  (X.  H.),  12  R.  R.  R.  459,  35  Am.  &  Ensr. 
R.  Cas.,  N.  S.,  459. 

JFor  the  authorities  in  this  scries  on  the  subject  of  the  elements 
ami  measure  of  damages  recoverable  for  loss  of  or  injury  to  freight 
from  delay  on  the  part  of  the  carrier,  see  foot-notes  appended  to 
Central  of  GeorRJa  Ry.  Co.  z\  Chicago  Portrait  Co.  (Ga.),  18  R.  R. 
R.  85,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  85. 
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after  a  couple  of  days  shipped  them  to  Chicagfo.  Some  others 
died  on  the  way  to  Chicag^o,  and  nine  died  after  they  reached 
there.  He  himself  went  to  Chicago  on  a  passenger  train,  and, 
leaving  there  before  his  hog^s  were  sold,  returned  home,  reach- 
ing^ Arlington  Sunday  morning,  May  24th.  He  immediately 
applied  to  the  agent  to  have  two  cars  for  him  the  next  day, 
and  on  the  next  evening  brought  the  remainder  of  his  hogs  to 
the  station  and  loaded  them  about  6  o'clock.  They  left  Arling- 
ton on  a  frieght  train  that  night,  and  were  unloaded  at  East 
St.  Louis  about  4  o'clock  the  next  afternoon.  They  were  sold 
on  the  market  the  next  day,  but  some  of  them  had  died,  and 
the  others  were  not  in  good  condition.  When  Holt  left  with 
the  first  shipment  of  hogs,  he  instructed  the  man  on  the  farm, 
if  any  of  the  hogs  died  while  he  was  gone,  to  burn  them.  Two 
hogs  had  died  before  this,  and  ten  died  while  he  was  gone.  He 
sued  the  railroad  company  for  damages  for  not  taking  proper 
care  of  his  stock,  and  not  delivering  them  in  a  reasonable  time, 
and  recovered  a  verdict  for  $600.  The  railroad  company  ap- 
peals. 

For  the  railroad  company  it  is  insisted  that  the  hogs  had 
cholera,  and  that  this  was  the  cause  of  the  death  of  those  that 
were  lost  and  the  bad  apparent  condition  of  the  others.  It  is 
also  insisted  for  it  that  the  cars  were  carried  through  in  the 
due  course  of  business  without  unreasonable  delay.  The  evi- 
dence on  these  questions  was  very  conflicting,  and  it  is  not 
surprising  that  the  jury  were  not  all  able  to  agree  on  a  verdict. 

The  defendant  filed  an  amended  answer,  in  which  it  was  al- 
leged that  by  the  terms  of  the  written  contract  under  which 
the  hogs  were  carried  it  was  expressly  agreed  that  Holt  would 
at  all  times  feed,  water,  and  care  for  the  stock  at  his  own  ex- 
pense and  risk,  and  that  the  company  should  not  be  liable  for 
any  injury  the  hogs  might  do  to  each  other  or  to  themselves, 
or  for  any  loss  or  damage  caused  by  heat  or  suffocation,  or 
for  any  damage  not  arising  from  the  negligence  of  the  defend- 
ant. It  also  alleged  that  the  weather  was  hot  at  the  time 
of  the  shipments,  and  the  plaintiff  crowded  the  hogs  in  the 
cars.  No  reply  was  filed  to  this  amended  answer.  Its  allega- 
tions stood  confessed  on  the  trial.  The  court  should  therefore 
on  the  trial  have  given,  under  the  pleadings,  instruction  E  asked 
by  the  defendant ;  and  instruction  2,  in  so  far  as  it  conflicts 
with  instruction  E,  should  not  have  been  given.  Instruction  2 
also  made  the  defendant  liable  for  the  hogs  that  died  before 
they  were  sold  in  Chicago,  and  for  the  decline  in  the  market, 
if  any,  before  they  were  sold.  The  defendant  did  not  have 
charge  of  the  hogs  when  they  were  shipped  from  East  St.  Louis 
to  Chicago,  and  it  was  not  responsible  for  any  loss  of  the  hogs 
after  it  delivered  them  at  the  stockyards  in  East  St.  Louis.  If 
the  hogs  were  in  bad  condition  when  delivered  at  the  stock- 
yards by  reason  of  the  defendant's  negligence,  the  measure  of 
its  responsibilitv  is  the  difference  between  the  value  of  the  hogs 
in  their  then  condition  and  what  their  value  would  have  been 
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if  they  had  been  transported  to  East  St.  Louis  without  ne^li- 
g^ence  on  the  part  of  the  defendant. 

The  defendant  is  not  liable  for  not  furnishing^  cars  at  Arling- 
ton earlier  than  they  were  furnished,  as  the  plaintiff's  own  proof 
clearly  shows  that  the  agent  made  no  positive  engagement  as 
to  when  the  cars  would  be  there.  The  plaintiff,  when  he  brought 
his  hogs  to  the  station,  after  what  had  taken  place  between  him 
and  the  agent,  took  the  risk.  He  lived  only  a  short  distance 
away,  and  could  easily  have  learned  whether  the  cars  had  come 
before  he  drove  his  hogs  up  there.  The  proof  by  the  plaintiff 
as  to  the  muddy  condition  of  the  stock  pen  and  his  expense 
in  feeding  the  first  lot  of  hogs  there  should  have  been  ex- 
cluded. 

The  written  report  of  the  government  inspector  of  St.  Louis, 
v/hich  was  proved  by  him  to  be  correct  and  filed  with  the  depo- 
sition of  Dr.  Scott,  should  have  been  allowed  to  be  read  to  the 
jury. 

The  notation  on  the  bill  of  sale  by  the  commission  merchant  in 
Chicago  that  nine  of  the  hogs  had  died  there  was  incompetent- 
It  was  simply  the  statement  of  the  merchant  out  of  court  and  not 
under  oath. 

For  the  reasons  we  have  given,  the  fact  that  the  hogs  were 
muddy  when  they  got  to  East  St.  Louis,  in  consequence  of  the 
stock  pen  at  Arlington  being  muddy,  was  incompetent. 

Instruction  B,  given  by  the  court  on  its  own  motion,  is  a  cor- 
rect statement  of  the  law  of  the  case  under  the  pleadings,  and 
on  another  trial  instruction  2  will  be  omitted. 

The  court  should  also  on  another  trial  instruct  the  jury  that 
it  was  the  defendant's  duty  to  transport  the  hogs  from  Arlington, 
after  they  were  loaded,  to  East  St.  Louis,  with  reasonable  prompt- 
ness according  to  the  usual  course  of  business,  considering  the 
connections  to  be  made,  the  way  they  were  carried,  and  the  time 
usually  taken  for  the  journey;  that  it  was  its  duty  to  handle  them 
and  care  for  them  on  the  journey  with  reasonable  care  according 
to  the  usual  course  of  business  in  such  shipments;  that  if  it 
failed  to  do  this  it  was  guilty  of  negligence,  and  was  liable  to 
the  plaintiff  for  any  loss  or  damage  he  sustained  thereby;  but 
that  it  was  not  responsible  for  the  hogs  not  reaching  East  St. 
Louis  in  time  for  the  first  day's  market,  if  reasonable  promptness 
was  used  in  carrying  them,  nor  for  any  injury  or  loss  to  the  hogs 
on  the  journey,  if  they  were  handled  and  cared  for  with  rea- 
sonable care :  and  that  the  defendant  was  not  responsible  for  any 
injury  done  by  the  hogs  to  each  other,  or  from  suffocation,  by 
reason  of  their  being  crowded  in  the  car,  or  from  their  eating 
cockle  burrs,  but  only  for  such  loss  as  was  due  to  its  negligence. 

On  the  return  of  the  case  the  plaintiff  will  be  allowed  to  amend 
his  petition,  if  he  desires  to  do  so,  and  allege  a  lump  sum  as 
damages,  and  in  that  event,  in  lieu  of  instruction  B,  the  court  on 
another  trial  will  instruct  the  jury  that,  if  they  find  for  the 
plaintiff,  the  measure  of  damages  is  the  difference  in  value  of 
his  hogs  at  the  time  and  in  the  condition  they  were  when  de- 
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livered  at  the  stockyards  in  East  St.  Louis  and  the  value  of  the 
ho^s  if  delivered  with  reasonable  promptness  and  handled  and 
cared  for  with  reasonable  care  on  the  journey.     The  plaintiff 
may  also  be  allowed  to  file  a  reply  to  the  amended  answer. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


Charlotte  Trouser  Co.  v.  Seaboard  Air  Line  Ry.  et  al. 

(Supreme  Court  of  North   Carolina,   Oct.  24,   1905.) 

[51   S.  E.   Rep.  973.1 

Carriers — Passengers'  Effects — Merchandise  Other  than  Baggage 
— Liability.'*' — If  a  railroad  receives  for  carriage  from  a  passenger 
trunks  containinj?  articles  other  than  personal  basfgajfe,  either  with 
or  without  payment  of  an  extra  charjje,  and  with  knowledge  of  the 
contents  of  the  trunks,  the  carrier  is  liable  as  an  insurer  for  any  loss 
or  damage  not  resulting  from  the  act  of  God  or  the  public  enemy. 

Same — Arrival  of  Baggage — Warehouseman.t — When  baggage  has 
arrived  at  its  destination,  and  been  deposited  in  the  usual  or  cus- 
tomary olace  of  delivery,  and  kept  there  a  sufficient  time  for  the  pas- 
senger to  claim  and  remove  it,  the  carrier's  liability  as  such  ceases, 
and  it  is  thereafter  only  a  warehouseman. 

Warehousemen — Care  Required.^ — A  warehouseman  is  only  bound 
to  the  exercise  of  ordinary  care. 

Carriers — Care  of  Baggage  as  Warehouseman.^: — Where  a  carrier's 
duty  in  relation  to  baggage  has  become  that  of  a  warehouseman,  such 
duty  requires  the  carrier  to  place  the  baggage  in  a  proper  and  suit- 
able place  and  to  exercise  ordinary  care  and  diligence  in  safely  keep- 
ing it  there  and  in  protecting  it  from  exposure  to  the  weather. 

Same — Goods  Other  than  Baggage — Knowledge  of  Carrier.* — 
Where  a  carrier  knew  that  trunks  of  a  passenger  contained  samples, 
but  received  them  as  baggage,  it  was  liable  for  any  loss  sustained 
through  its  lack  of  ordinary  care  after  the  passenger  had  had  a 
reasonable  time  to  remove  the  trunks  after  arrival  at  their  destina- 
tion. 

Same — Negligence.^: — Though  a  carrier  did  not  know  that  the 
trunks  of  a  passenger  contained  samples,  it  had  no  right,  after  arrival 
of  the  trunks  at  their  destination,  to  practically  abandon  them  and 
leave  them  for  three  days  on  a  station  platform,  exposed  to  the 
weather. 

Appeal  from  Superior  Court,  Union  County;  Neal,  Jud^e. 

Action  by  the  Charlotte  Trouser  Company  against  the  Sea- 
board Air  Line  Railway  and  others.  From  a  judgment  in  favor 
of  plaintiff,  defendants  appeal.    Affirmed. 

*See  foot-note  appended  to  Choctaw,  O.  &  G.  R.  Co.  v.  Swirtz 
(Okla.),  8  R.  R.  R.  914.  31  Am.  &  Eng.  R.  Cas..  N.  S.,  914;  foot-notes 
appended  to  Saunders  v.  Southern  Ry.  Co.  (C.  C.  A.),  11  R.  R.  R. 
596,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  596. 

tSee  foot-note  appended  to  Wood  v.  Maine  Cent.  R.  Co.  (Me.),  9 
R.  R.   R.  721,  32  Am.  &  Eng.   R.   Cas.,  N.   S.,  721. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  carriers  as  warehousemen,  see  foot-note  appended  to 
Southern  Ry.  Co.  v.  Aldredge  &  Shelton  (Ala.),  16  R.  R.  R.  519,  39 
Am.  &  Eng.  R.  Cas.,  N.  S.,  519. 
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Action  for  injury  to  sample  trunks.  One  J.  D.  Futch,  plain- 
tiff's traveling^  salesman,  boarded  with  defendant's  permission  one 
of  its  freigfht  trains,  with  a  caboose,  on  which  he  had  been  ac- 
customed to  travel,  at  Win^ate,  for  Monroe,  and  delivered  at 
the  same  time  to  defendant  two  trunks  containing  samples  to 
be  carried  with  him  on  said  train  to  his  destination.  Futch  paid 
his  fare  to  the  conductor,  but  nothing^  extra  for  the  ba^^a^e. 
The  train  stopped  at  the  freight  depot  in  Monroe,  which  defend- 
ant contended  upon  the  evidence  was  its  usual  stopping  place, 
where  bag^^a^e  carried  on  that  train  was  received  and  delivered, 
thougfh  it  appeared  that  the  ba^g;ag;e  room  was  in  the  passeng^er 
depot  not  far  away.  The  trunk  was  placed  on  the  platform  of 
the  freig^ht  depot,  and  remained  there  from  Friday,  the  day  of 
arrival,  until  the  next  Monday.  There  was  a  rain  Sunday  at 
noon,  which  g;reatly  damaged  the  samples.  The  transfer  clerk 
at  the  freight  depot,  about  an  hour  after  the  train  arrived,  prom- 
ised Futch  to  take  care  of  his  trunks  and  transfer  them  to  the 
passenger  depot,  where  he  expected  to  get  them  the  next  Mon- 
day, as  Saturday  was  a  holiday,  and  he  supposed  that  he  could 
not  get  them  on  that  day  or  Sunday.  There  was  testimony  tend- 
ing to  show  that  Futch  delivered  the  trunks  to  the  conductor  of 
the  train  as  baggage,  and  the  latter  knew  what  they  contained. 
Issues  were  submitted  as  to  negligence,  contributory  negligence, 
and  damages,  to  each  of  which  the  jury  responded  in  favor  of 
the  plaintiff.  After  overruling  the  motion  for  a  new  trial,  judg- 
ment was  entered  on  the  verdict,  and  the  defendant  appealed. 

/.  D,  Shaii'  and  Adams,  Jerome  &  ArmHeld,  for  appellant. 
Reszcine  &  Stack,  for  appellee. 

Walker,  J.  (after  stating  the  case).  It  is  settled  by  the  great 
v/eight  of  authority  that  if  a  railroad  company  receives  for 
carriage  from  a  passenger  trunks  containing  merchandise  or 
articles  other  than  the  personal  baggage  of  the  passenger,  with 
knowledge  of  their  contents,  it  is  liable  on  its  contract  as  an 
insurer  for  any  loss  of  or  damage  to  the  property  not  resulting 
from  the  act  of  God  or  the  public  enemy.  Railroad  z\  Swift,  12 
Wall.  262,  20  L.  Ed.  423 ;  Railroad  r.  Bowler,  57  Ohio  St.  38, 
47  N.  E.  1039,  63  Am.  St.  Rep.  702 ;  Railroad  v.  Berrv,  60  Ark. 
433,  30  S.  W.  764,  28  L.  R.  A.  501,  46  Am.  St.  Rep.  212;  Jacobs 
z'  Tutt  (C.  C.)  33  Fed.  412;  Railroad  v.  Carrow,  73  111.  348,  24 
Am.  Rep.  248:  Railroad  v.  Conklin.  32  Kan.  55,  3  Pac.  762; 
Humphreys  z\  Perry,  148  U.  S.  627,  13  Sup.  Ct.  711,  37  L.  Ed. 
587:  Railroad  r.  Ilochstim,  67  111.  App.  514:  Oakes  7'.  Railroad, 
20  Or.  392,  26  Pac.  230,  12  L.  R.  A.  318,  23  Am.  St.  Rep.  126. 
It  is  in  such  a  case  held  to  the  full  measure  of  its  common-law 
liability  for  the  reason,  so  well  expressed  by  Justice  Field  in 
the  case  first  cited:  "If  at  any  time  reasonable  ground  existed 
for  refusing  to  receive  and  carry  passengers  applying  for  trans- 
portation, and  their  baggage  and  other  property,  the  company 
was  bound  to  insist  upon  such  ground,  if  desirous  of  avoiding 
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responsibility.  If,  not  thus  insisting^,  it  received  the  passengers 
and  their  hsig^SLge  and  other  property,  its  liability  was  the  same 
as  though  no  ground  of  refusal  had  ever  existed."  The  same 
case  and  many  other  authorities  also  establish  the  proposition 
that,  while  the  obligation  of  a  carrier  of  passengers  is  limited 
to  ordinary  baggage,  yet  if  it  knowingly  permits  a  passenger. 
either  with  or  without  payment  of  an  extra  charge,  to  take  ar- 
ticles as  baggage  which  are  not  properly  such,  it  will  be  liable 
for  their  loss  or  for  damage  to  them,  though  it  may  have  been 
-without  any  fault.  Oakes  z\  Railroad,  20  Or.  392,  26  Pac.  230, 
12  L.  R.  A.  318,  23  Am.  St.  Rep.  126;  Macrow  z\  Railroad,  L.  R. 
6  Q.  B.  612 ;  Railroad  v.  Bowler,  supra. 

When  the  baggage  has  arrived  at  its  destination,  and  has  been 
deposited  at  the  usual  or  customary  place  of  delivery,  and  kept 
th«.re  a  sufficient  time  for  the  passenger  to  claim  and  remove 
the  same,  the  company's  liability  as  a  common  carrier  ceases,  and 
it  is  thereafter  liable  only  as  a  warehouseman,  and  bound  to  the 
use  of  ordinary  care.  This  newly  arisen  duty  requires  the  com- 
pany to  place  the  baggage  in  a  proper  and  suitable  place,  such. 
for  example,  as  a  baggage  room,  and  then  to  exercise  ordinary 
care  and  diligence  in  safely  keeping  it  there,  and  wherever  the 
place  of  deposit  may  be,  in  seeing  that  the  baggage  is  protected 
from  iniurv  by  exposure  to  the  weather  or  by  other  cause. 
Hoeger  v.  Railroad,  63  Wis.  100,  23  N.  W.  435,  53  Am.  Rep. 
271.  If  a  railway  company,  without  knowing  their  contents, 
receives  from  a  passenger  trunks  to  be  carried  over  its  line  which 
contain  articles  other  than  personal  baggage,  such  as  merchan- 
dise, some  of  the  courts  hold  that,  while  the  company  is  not 
liable  as  a  common  carrier  for  any  loss  of  or  damage  to  the 
merchandise,  it  is  bound  by  the  law  to  the  exercise  of  ordinary 
care  in  handling  the  trunks,  and  for  any  loss  or  damage  resulting 
from  the  failure  to  use  such  care  the  company  is  liable  to  the 
passenger,  it  having  assumed  the  relation  to  the  property  of  an 
ordinary  bailee;  the  duty  of  the  latter  being  to  take  such  care 
of  the  property  as  an  ordinarily  prudent  man  would  of  his  own 
under  like  circumstances.  Pennsylvania  Co.  v.  Miller,  35  Ohi.< 
St.  541.  35  Am.  Rep.  620.  Other  courts  hold  that  the  company 
is  liable,  as  a  gratuitous  bailee,  onlv  for  gross  negligence  (Hum- 
phreys V.  Perry,  148  U.  S.  627,  13  Sup.  Ct.  711,  37  L.  Ed.  587: 
Railroad  v,  Carrow,  73  III.  348,  24  Am.  Rep.  248)  ;  and  still 
other  courts  hold  that  the  passenger  cannot  recover  at  all,  there 
being  no  contract  as  to  any  article  not  baggage,  and  no  consid- 
eration oaid  for  its  carriage  or  its  care  (Blumantle  r.  Railroad, 
127  Mass.  322,  34  Am.  Rep.  376),  although  it  was  held  by  the 
same  court  which  decided  Blumantle's  Case  that  it  would  un- 
doubtedly be  competent  for  a  railway  company  to  agree  to 
transport  at  its  risk  merchandise  by  its  train  for  the  price  of  the 
ticket  sold  to  the  passenger  (Ailing  v.  Railroad,  126  Mass.  131, 
30  Am.  Rep.  667).  The  subject  is  fully  discussed  and  the 
authorities  collated  in  2  Fetter  on  Carriers  of  Passengers,  §§  587 
to  614. 
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It  clearly  appears  from  the  forni  of  the  issues  that  the  court  j 

below  tried  this  case  upon  the  theory  that  the  defendant  was  « 

liable  as  a  bailee  only  for  negligence,  and  not  that  it  could  be 
held  to  answer  as  an  insurer  by  virtue  of  its  common-law  lia- 
bility as  a  carrier.  If  care  is  required  to  be  used  by  the  company, 
where  the  character  of  the  articles  is  not  disclosed,  some  diffi- 
culty is  found  in  determining  the  exact  measure  of  responsi- 
bility, because  some  courts  have  held  that  the  negligence  must 
be  gross.  It  was  said  by  Baron  Rolfe  (afterwards  Lord  Cran- 
worth)  in  Wilson  v,  Brett,  11  M.  &  W.  113,  that  gross  negligence 
is  ordinary  negligence  with  a  vituperative  epithet ;  and  the  court 
in  Railway  v.  Arms,  91  U.  S.  489,  23  L.  Ed.  374,  adopting  the 
view  of  Baron  Rolfe,  which  had  been  approved  in  Beal  z\  Rail- 
road, 3  H.  &  C.  337,  and  Grill  v.  Collier  Co.,  L.  R.  1  C.  P.  600. 
said  that  "gross  negligence"  is  a  relative  term,  and  is  doubtless 
to  be  considered  as  meaning  a  greater  want  of  care  than  is 
implied  by  the  term  "ordinary  negligence."  But,  after  all,  it 
means  the  absence  of  the  care  that  was  necessary  under  the  cir- 
cumstances, or  as  it  was  the  duty  of  the  defendant  to  use.  In 
this  case,  while  the  court  refused  to  give  the  instruction  asked 
by  the  defendant  in  its  first  prayer,  it  did  give  the  one  contained 
in  the  second  prayer,  which,  with  the  general  charge,  sufficiently 
called  upon  the  jury  to  find  whether  the  defendant's  conductor 
knew  there  were  samples  in  the  trunk ;  and  we  think  the  verdict, 
which  should  be  read  in  the  light  of  the  evidence  and  the  charge, 
clearly  indicates  that  they  did  so  find. 

The  evidence  in  regard  to  this  knowledge  was  positive  and 
unequivocal.  The  witness  Futch  testified  that  he  delivered  the 
trunks  to  the  defendant  as  baggage  and  that  the  conductor  knew 
what  they  contained.  The  conductor  was  not  introduced  as  a 
witness,  nor  was  there  any  evidence  offered  to  contradict  this 
statement.  The  defendant  introduced  no  evidence  at  all.  In  the 
state  of  the  proof  the  judge  would  have  been  well  warranted  in 
charging  the  jury  that,  if  they  believed  the  facts  to  be  as  stated 
in  Futch's  testimony,  they  should  answer  the  issues  as  to  negli- 
gence and  contributory  negligence  in  favor  of  the  plaintiflF.  If 
the  defendant  knew  that  the  trunks  contained  samples,  and  never- 
theless received  them  as  baggage,  it  was  certainly  liable  for  any 
loss  sustained  if,  after  the  plaintiff  had  a  reasonable  time  to 
claim  and  remove  the  trunks,  it  failed  to  take  ordinary  care  of 
them.  If  it  had  no  knowledge  of  their  contents,  we  yet  think 
that  some  care,  at  least,  should  have  been  taken  of  the  trunks, 
and  that  as  matter  of  law  it  had  no  right  to  practicallv  abandon 
them,  or  leave  them  for  three  days  on  the  platform  of  its  depot 
building,  exposed  to  the  weather.  This  was  certainly  not  ordi- 
nary care,  but,  in  our  opinion,  was  the  very  smallest  degree  of 
care,  if  care  at  all,  that  could  have  been  exercised  under  the 
circumstances.  The  best-considered  cases,  and  the  most  nu- 
merous, bind  us  on  the  point  that  the  defendant  must  have 
exercised  some  degree  of  care  before  it  can  be  relieved  of 
liability. 
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In  the  view  we  take  of  it,  there  is  no  element  of  contributory 
Tie^lig^ence  in  the  case.  The  only  question  is,  did  the  defendant 
do  its  duty  with  reference  to  the  care  of  the  trunks  after  they 
reached  their  destination  at  Monroe?  And  upon  the  uncontro- 
verted  facts  we  are  of  the  opinion  that  it  did  not.  There  was  no 
error  committed  by  the  court  in  the  trial  below. 

Xo  error. 


McWiLUAMS  V.  Lake  Shore  &  M.  S.  Ry.  Co. 

(Supreme   Court   of   Michig^an,    Oct.    29,   1906.) 
ri09  N.  W.  Rep.  272.] 

Trial — Admission  of  Evidence — Refusal  to  Strike. — In  an  action 
against  a  carrier  for  an  assault  committed  on  a  passenger  by  a  fellow 
passenger,  plaintiff,  on  direct  examination,  stated,  without  objection, 
that  she  told  the  conductor  that  she  was  hurt,  and  that  he  said  that 
the  fellow  passenger  had  been  creating  some  disturbance  in  another 
coach.  On  cross-examination,  in  response  to  questions,  plaintiff  tes- 
tified to  substantially  the  same  thing.  Held,  that  the  court  did  not 
abuse  its  discretion  in  refusing  to  strike  out  the  testimony  of  plaintiff 
as  to  what  was  said  to  her  by  the  conductor  on  the  ground  that  it 
was  hearsay  and  irrelevant.  The  testimony  must  be  treated  as 
though  received  without  objection. 

Carriers — Carriage  of  Passengers — Duty  to  Protect  Passengers.* — 
Where  a  carrier  knows,  or  should  know,  that  the  actions  of  a  passen- 
ger threaten  the  safety  of  other  passengers,  the  duty  to  exercise 
the  highest  degree  of  care  to  insure  the  safety  of  the  other  passengers 
arises,  and  the  carrier  is  liable  for  a  failure  to  do  so. 

Same — Questions  for  Jury. — Whether,  in  an  action  against  a  car- 
rier for  an  assault  committed  on  a  passenger  by  a  fellow  passenger, 
the  conductor,  who  knew  of  the  actions  of  the  fellow  passenger,  was 
required  in  the  exercise  of  proper  care  for  the  safety  of  the  passen- 
ger to  keep  the  fellow  passenger  under  surveillance  so  as  to  prevent 
him  injuring  the  passenger,  held,  under  the  facts,  for  the  jury. 

Error  to  Circuit  Court,  Lenawee  County;  Guy  M.  Chester, 
Judge. 

Action  by  Annie  McWilliams  ag^ainst  the  Lake  Shore  &  Mich- 
igan Southern  Railway  Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.    Affirmed. 

Argued  before  Carpenter,  C.  J.,  and  McAlvay,  Grant, 
Blair,  Montgomery,  Ostrander,  Hooker,  and  Moore,  JJ. 

C.  E.  Weaver  and  Dallas  Boudeman,  for  appellant. 
Fellows  &  Chandler,  for  appellee. 

Ostrander,  J.     Plaintiff  was  a  passenger  on  one  of  defend- 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  a  carrier  with  respect  to  assaults  on  its  passengers  by 
third  parties,  see  foot-notes  appended  to  Brown  v.  Chicago,  etc.,  Ry. 
Co.  (C.  C.  A.),  20  R.  R.  R.  1.  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  Bevard 
V.  Lincoln  Traction  Co.  (Neb.),  19  R.  R.  R.  79,  42  Am  &  Eng.  R.  Cas., 
N.  S.,  79;  foot-notes  appended  to  Nashville,  etc.,  Ry.  Co.  v.  Flake 
(Tcnn.),  16  R.  R.  R.  552,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  552. 
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ant's  trains  on  the  evening^  of  July  4,  1903,  from  Grand  Rapids 
to  Hudson,  Mich.  The  case  set  out  and  attempted  to  be  proved 
by  her  is  a  contract  of  carriage  and  a  breach  of  the  duty  of 
defendant  to  protect  her  from  an  assault  committed  by  a  fellow 
passeng^er,  who  was,  and  by  the  servants  of  defendant  was  known 
to  be,  intoxicated,  armed  with  and  carelessly  discharging:  a 
firearm  on  the  train.  Plaintiff's  case  as  to  the  cause  of  her 
iiijury  and  the  attendant  circumstances  was  made  by  her  own 
testimony.  Upon  direct  examination,  without  objection  being 
made  thereto,  she  testified:  "After  these  shots  were  fired,  the 
conductor  came  through  and  asked  me  if  I  was  hurt,  and  I  said 
I  guessed  not  very  bad.  He  went  right  on  through  and  came 
back  immediately  and  asked  me  again,  and  I  told  him  I  was 
hurt  worse  than  I  thought  for,  and  he  said  that  the  gentleman 
had  been  creating  some  disturbance  in  the  smoker."  The  sub- 
ject does  not  seem  to  have  been  further  pursued  by  counsel  for 
plaintiff.  On  her  cross-examination,  the  plaintiff  gave  the  fol- 
lowing testimony:  "I  sat  on  the  south  side  of  the  car  when  I 
left  White  Pigeon,  and  did  not  change  my  seat.  I  got  asleep, 
quieted  down  immediately  after  I  got  on  at  White  Pigeon.  Don't 
remember  the  train  reaching  Sturgis  or  Burr  Oak  or  Bronson. 
I  did  not  see  this  man  with  the  revolver  until  he  fired,  I  should 
judge  he  was  a  young  man,  20  or  28.  I  didn't  see  his  face. 
Q.  Where  did  you  see  him,  when  you  first  saw  this  man?  A.  I 
saw  him  going  out  of  the  coach.  He  was  pretty  close  to  the 
door,  trying  to  get  to  the  door,  trying  to  find  the  door,  pretty 
close  to  the  rear  door  of  the  coach.  He  was  right  by  it,  trying 
to  find  it.  He  fired  twice.  He  fired  by  where  I  was.  Then 
he  walked  on  and  fired  again,  between  that  place  and  the  door. 
He  only  fired  once  opposite  where  I  was.  I  didn't  see  him 
approaching,  because  I  was  asleep,  and  did  not  hear  any  other 
firing  than  the  time  he  fired  close  to  me.  Q.  And  then,  of 
course,  when  he  fired  you  woke  up  at  once?  A.  Yes,  sir. 
Q.  You  turned  around  and  saw  him  going  toward,  or  got 
about  to  the  door?  A.  Yes,  sir.  *  *  *  Q.  When  you 
first  saw  the  conductor  coming  through  the  door,  how  far 
had  this  man  gotten  down  toward  the  end  of  the  car? 
A.  Why,  not — Why,  down  pretty  close  to  the  door.  The  con- 
ductor came  into  the  car  just  as  the  shot,  or  just  after — 
just  shut  the  door  as  the  first  report  was  given.  Q.  Well,  you 
didn't  know  that  he  had  just  shut  the  door,  because  you  were 
asleep?  A.  Well,  he  said  he  had;  of  course,  I  don't  know. 
Q.  Well,  I  want  to  get  at  what  you  saw?  A.  Well,  I  saw  him 
just  after —  Q.  Just  as  the  second  shot  was  fired,  didn't  you? 
A.  Yes,  sir;  just  about  the  time  the  second  shot  was  fired. 
Q.  That  is,  the  time  the  second  shot  was  fired  ?  A.  Yes,  sir.  Q. 
Was  that  the  first  that  you  saw  the  conductor?  A.  Coming  in 
toward  me.  Q.  Then  he  was  just  inside  of  the  door?  A.  Yes, 
sir;  and  just  coming  toward  me.  *  *  *  Q.  Now,  what  do  you 
say  the  conductor  said  to  you  first  when  he  came  along,  and 
asked  you  whether  you  were  hurt?     A.    Asked  me  whether  I 
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was  hurt.  Q.  And  you  told  him  you  thought  you  weren't?  A.  I 
wasn't;  yes,  sir.  Q.  Then  he  passed  on  tiirough  the  car  in  the 
same  direction  the  man  had  gone?  A.  Yes,  sir.  Q.  And  how 
long  before  he  came  back?  A.  Immediately.  Q.  Well,  he  went 
out  of  the  car,  did  he,  first?  A.  He  went  just  out  of  the  car. 
*  *  *  Q.  What  did  he  say  to  you  then?  A.  Asked  me  if  I  was 
hurt  bad,  and  I  told  him  worse  than  I  thought  for.  *  *  *  He 
^ve  me  his  handkerchief,  and  I  used  it,  and  that  was  all.  He 
went  back  then.  Q.  Didn't  he  talk  to  you  any  more  than  that? 
A.  Not  any  more  than  to  say  that  the  man  was  shooting  his  re- 
volver in  the  smoking  car,  and  he  told  him  if  he  didn't  stop  it  he 
would  have  to  put  him  off.  *  *  *  He  said  he  was  drunk.  O. 
How  long  before  that  did  he  say  he  had  been  shooting  in  the 
smoking  car,  and  he  told  him  he  had  got  to  quit  or  he  would 
put  him  off?  A.  Why,  from  what —  I  should  judge  it  was  just 
before  he  came  through  the  car  that  the  man  got  up —  Q.  Well, 
did  he  say  so?  Did  he  say  when  it  was  that  he  had  told  him  to 
quit?  A.  Yes,  sir;  he  said  it  was  a  few  minutes  ago.  That  was 
the  remark  he  made.  Q.  Did  he  tell  you  that  he  quit  shooting 
then,  when  he  told  him  that?  A.  No,  he  didn't  say  that  he  did 
or  that  he  didn't.  *  *  *  Q.  What  kind  of  a  revolver  did  he 
have?  A.  Blank  cartridge;  one  of  these  that  the  boys  and  young 
men  use  the  4th  of  July.  I  don't  know  how  near  he  was  to  me 
when  he  shot,  because  I  was  asleep  and  was  awakened  by  the 
shot.  As  I  got  to  examining  my  face  I  found  there  was  powder 
in  it,  blackened  my  face  and  went  under  the  skin.  I  had  the 
powder  removed  the  next  day  by  Dr.  Dodge.  I  think  he  removed 
it  all.  I  haven't  any  marks  now.  I  saw  the  pistol  in  this  man's 
hand.    I  saw  it  as  I  looked  back." 

Upon  concluding  the  cross-examination,  counsel  for  defendant 
moved  the  court  to  strike  out  the  testimony  of  the  witness  as 
to  what  was  said  to  her  by  the  conductor  the  second  time  he  came 
into  the  car,  on  the  ground  that  it  was  hearsay,  irrelevant,  and 
incompetent.  The  motion  was  overruled  and  exception  taken. 
This  ruling,  and  exception,  presents  the  question  first  to  be  dis- 
cussed. It  will  be  perceived  that  the  facts  that  the  passenger  who 
did  the  shooting  was,  to  the  knowledge  of  the  conductor,  in- 
toxicated, had  been  shooting  in  the  smoking  car,  and  had  been 
told  to  stop  shooting  on  pain  of  being  put  off  the  train,  were 
called  out  by  defendant's  counsel.  It  was  hearsay ;  and,  if  it  had 
been  offered  by  plaintiff  and  seasonably  objected  to,  the  question 
whether  or  not  the  hearsay  rule  would  have  required  that  it 
should  be,  under  the  circumstances  of  this  case,  excluded,  would 
have  been  before  us  for  determination.  It  had  a  tendency  to 
prove  certain  conditions,  and  knowledge  of  them  on  the  part  of 
the  conductor,  favorable  to  the  theory  and  the  interest  of  the 
plaintiff.  It  is  true  it  was  by  way  of  a  claimed  admission  of  the 
agent,  but  was  an  admission  of  facts,  the  existence  of  which 
it  was  proper  for  either  party  to  prove,  and  plaintiff  might  have 
proved  them  at  the  trial  by  the  conductor  or  by  a  bystander  who 
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saw  and  heard  what  occurred.  Defendant  was  not  bound  to  ac- 
cept the  statements  of  plaintiff,  and  it  did  not  do  so.  The  con- 
ductor was  a  witness  for  defendant,  and  he  denied  the 
conversation  testified  to  by  plaintiff  and  all  knowledge  of  the 
facts  claimed  to  have  been  related  by  him  in  that  conversation. 
Plaintiff  having  produced  no  other  testimony  upon  the  point,  the 
jury  was  permitted  to  find :  First,  whether  such  a  conversation 
took  place;  second,  whether  the  facts  existed,  and,  if  ihey  be- 
lieved that  the  conversation  occurred  as  related  by  plaintiff,  to 
find  the  facts  of  knowledg^e  and  conduct  of  the  conductor  from 
the  alleged  admissions.  The  trial  court  was  not  requested  to 
limit  the  effect  of  the  plaintiff's  testimony.  He  did  limit  by  say- 
inf^  to  the  jury  that :  "She  claims  that  the  conductor  admitted  to 
her  that  this  man  was  intoxicated,  and  that  in  the  smoking  car, 
ii*  this  condition,  he  had  fired  off  this  revolver  a  couple  of  times, 
and  that  he  had  told  him  if  he  did  not  stop  he  would  stop  the 
train  and  put  him  off.  The  plaintiff  claims  that  from  the  ad- 
mission of  the  conductor  she  has  proven  to  you  that  he  had 
knowledge  and  knew  of  the  intoxicated  condition  of  this  person, 
and  that  he  also  knew  that  this  person  had  fired  this  revolver." 
No  criticism  of  this  statement  of  the  position  and  claim  of  plain- 
tiff is  made,  and  no  exception  was  taken  to  the  charge  upon  any 
ground  other  than  the  one  that  the  case  should  not  have  been 
submitted  to  the  jury.  It  cannot  be  said  that  the  testimony  was 
elicited  through  inadvertence,  or  that  it  was  volunteered  by  the 
witness.  She  was  requested  directly  and  repeatedly  to  state  what 
the  conductor  said  to  her.  Her  answers  were  responsive  to  the 
questions  put  to  her.  No  statute  prohibits  the  introduction  of  the 
testimony.  In  such  cases,  the  trial  judge  in  considering  a  motion 
to  strike  out  testimony  is  permitted  a  wide  discretion,  and  we  are 
of  opinion  that  in  this  case  there  was  no  abuse  of  discretion. 
King  V,  Haney,  46  Cal.  560,  13  Am.  Rep.  217;  Railway  Co.  v. 
Turvaville,  97  Ala.  122,  12  South.  63;  Dugger  v.  McKesson, 
100  N.  C.  1,  6  S.  E.  746;  Farmers'  &  Traders'  National  Bank  v. 
Green,  74  Fed.  439,  20  C.  C.  A.  500.  The  testimony  must  be 
treated  as  though  received  without  objection. 

It  is  contended  that,  assuming  the  truth  of  the  facts  stated  by 
the  conductor,  as  related  by  plaintiff,  there  is  no  evidence  of  de- 
fendant's negligence  or  of  failure  to  exercise  due  care  for  the 
safety  of  the  other  passengers.  To  state  the  position  of  counsel 
for  defendant  in  his  own  language:  "There  is  no  proof  here 
that  the  conductor  had,  or  could  have  had,  any  reasonable  cause 
to  believe  that  this  party  would  fire  his  pistol  after  being  told  t<r 
desist,  much  less  that  he  would  go  into  some  other  car  and  fire  it 
into  the  face  of  some  other  passenger."  The  negligence  for 
which  in  such  cases  the  carrier  is  responsible  is  not  the  tort  of  the 
fellow  passenger  or  the  stranger,  but  is  the  negligent  omission 
of  the  carrier's  servants  to  prevent  the  commission  of  the  tort. 
And  courts  have,  in  some  cases,  distinguished  the  liability  of  the 
carrier  for  torts  committed  by  its  servants  and  those  committed 
by  passengers  or  by  strangers.    Tall  v.  Baltimore  Steam  Packet 
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Co.  (Md.)  44  Atl.  1007,  47  L.  R.  A.  120.  But  the  distinction 
made  seems  to  ^o  no  further  than  this:  that,  while  the  liability 
tc  passeng^ers  carried  for  hire  for  tortious  acts  of  servants  is 
absolute,  and  that  for  the  acts  of  stran^g^ers  or  fellow  passengers 
is  relative,  contingent,  and  qualified,  if  the  servant  of  the  carrier 
has,  or  from  known  conditions  should  have,  knowledge  that  the 
condition  or  actions  of  one  admitted  as  a  passengfer  threaten  the 
safety  of  other  passengers,  or  that  mischief  is  to  be  reasonably 
apprehended,  the  duty  to  exercise  the  highest  degree  of  care 
to  insure  the  safety  of  passengers  at  once  arises,  failing  in  which 
the  carrier  will  be  held  to  answer  for  the  damages  sustained. 
See,  generally,  Hutchinson  on  Carriers,  §  546  et  seq. ;  Putnam  v. 
Railroad  Co.,  55  N.  Y.  108,  14  Am.  Rep.  190;  Pittsburg  &  C.  R. 
R.  Co.  V.  Pillow,  76  Pa.  510,  18  Am.  Rep.  424;  Ferry  Companies 
V.  White,  99  Tenn.  256,  41  S.  W.  583 ;  St.  L.,  etc.,  Ry.  Co.  v. 
Hatch  (Tenn.)  94  S.  W.  671 ;  Mullan  v.  Wisconsin  Cent.  R. 
Co.,  46  Minn.  474,  49  N.  W.  249 ;  Flint  v.  Transportation  Co.,  34 
Conn.  554,  s.  c,  6  Blatchf.  158,  Fed.  Cas.  No.  4,873 ;  Felton  v. 
Chicago,  etc.,  Ry.  Co.,  69  Iowa,  577,  29  N.  W.  618.  The  opin- 
ions in  the  cases  herewith  cited,  and  the  many  others  which  arc 
referred  to  in  the  opinions,  illustrate  the  application  of  the  rule 
to  various  and  widely  differing  facts.  We  are  not  called  upon, 
in  this  case,  no  criticism  being  made  of  the  charge  given  to  the 
jury,  to  state  a  rule  beyond  this:  We  cannot  say,  as  matter  of 
law,  that  the  conductor  performed  his  full  duty  in  the  premises 
in  threatening  to  eject  the  offending  passenger  if  he  did  not  de- 
sist from  shooting  his  revolver.  The  combination  of  the  4th  of 
July,  a  crowded  train,  a  revolver  loaded  with  blank  cartridges, 
in  the  hands  of  a  drunken  man,  with  a  penchant  for  discharging 
it  among  the  passengers,  is  threatening  and  likely  to  cause  mis- 
chief. The  agent  of  defendant,  who  knew  the  facts,  possessed  all 
of  the  powers  of  a  sheriff  on  the  train.  Whether  he  was  not  re- 
quired, in  the  exercise  of  proper  care,  to  either  disarm  the  man 
or  keep  him  under  such  surveillance  as  would  be  likely  to  prevent 
mischief  was,  under  all  the  circumstances,  a  question  to  be  sub- 
mitted to  the  jury. 
The  judgment  is  affirmed. 


WooTEJ^  V.  Mobile  &  O.  R.  Co. 

(Supreme  Court  of  Mississippi,  Oct.  22,  1906.) 

[42  So.   Rep.   131.1 

Evidence — Private  Records — ^Admissibility. — In  an  action  against 
the  initial  carrier  for  improper  handling  of  a  shipment  of  cattle  and 
delay  in  the  transportation,  the  interchange  records  of  the  carrier, 
showing  that  the  car  was  placed  on  the  interchange  track  at  a  speci- 
fied time  and  the  billing  delivered  to  the  connecting  carrier,  was 
inadmissible;  the  record  being  a  private  record. 

Trial — ^Direction  of  Verdict— When  Authorized. — Where  the  court 
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would  set  aside  a  verdict  for  a  party  because  of  the  insufficiency  of 
the  evidence,  a  peremptory  instruction  for  the  adverse  party  is 
proper. 

Appeal  from  Circuit  Court,  Noxubee  County;  R.  F.  Cochran, 
Judgfe. 

Action  by  J.  W.  Wooten  against  the  Mobile  &  Ohio  Railroad 
Company  for  injuries  due  to  improper  handling  and  unnecessary 
delay  in  the  transportation  of  a  shipment  of  live  stock.  From  a 
judgement  for  defendant,  plaintiff  appeals.    Affirmed. 

According  to  the  testimony  of  the  appellant,  he  shipped  a  car 
load  of  cattle  from  Brooksville,  Miss,,  a  station  on  the  Mobile 
&  Ohio  Railroad,  via  Meridian,  Miss.,  to  New  Orleans,  La.    The 
contract  with  the  defendant  railroad  company  provided  that  the 
car  would  be  delivered  to  the  connecting*  carrier,  the  New  Or- 
leans &  Northeastern  Railroad  Company,  at  Meridian.     Plaintiff 
testified  that  he  loaded  the  cattle  carefully  and  tied  them  in  their 
places  in  the  car,  and  that  he  then  took  a  passenger  train  and 
went  to  New  Orleans,  and  did  not  see  the  cattle  until  they  arrived 
at  their  destination  at  the  stockyards;  that  he  was  a  habitual 
shipper  of  cattle  from  Brooksville  to  New  Orleans,  and  that  30 
hours  was  a  reasonable  time  in  which  to  make  the  shipment ;  that 
he  saw  the  cattle  at  8  o'clock  on  the  morning  of  October  16th, 
after  they  had  been  delivered  to  the  Belt  Line  by  the  New  Or- 
leans &  Northeastern  Railroad,  and  carried  to  the  stockyards, 
and  had  been  unloaded  and  reloaded  again;  and  that  some  of 
them   had  been   so  injured   that  they   died   shortly  afterwards. 
According  to  the  testimony  offered  by  defendant  the  cattle  left 
Brooksville  at  10:25  o'clock  p.  m.  October  14th,  and  arrived  at 
Meridian  at  3:20  a.  m.  October  15th.     Defendant  then  intro- 
duced its  agent  at  Meridian,  with  the  interchange  records  kept 
by  the  company,  which  showed  that  the  car  was  placed  on  the 
interchange  track  at  6:30  a.  m.  October  15th,  and  the  billing  de- 
livered to  the"  agent  of  the  New  Orleans  &  Northeastern  Railroad 
Company  at  7:30  a.  m.,  and  no  exceptions  made  to  same,  and 
that,  if  there  had  been  anything  wrong  with  the  cattle,  exceptions 
would  have  been  noted  on  the  record ;  that  this  record  had  been 
made  at  the  time  of  the  transaction  by  the  interchange  clerk,  who 
was  not  then  in  the  employ  of  the  road,  and  had  always  been  ac- 
cepted as  correct.    The  yardmaster  of  the  New  Orleans  &  North- 
eastern Railroad  then  testified  from  his  records  that  the  cattle 
were  received  in  good  condition  from  the  Mobile  &  Ohio  Rail- 
road at  Meridian,  and  shipped  to  New  Orleans  at  9:50  a.  m. 
October  15th.    On  the  trial  the  court  below  gave  a  peremptory 
instruction  for  the  defendant,  and  plaintiff  appeals,  assigning  as 
error  the  granting  of  this  peremptory  instruction  and  the  admis- 
sion in  evidence  of  the  interchange  records  of  the  railroad  com- 
pany. 

/.  £.  Rives,  for  appellant. 
/.  M.  Boone,  for  appellee. 
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Whitfield,  C.  J.  The  action  of  the  court  in  admitting^  the 
interchange  of  records,  the  private  records  kept  by  a  private  cor- 
poration, was  manifestly  erroneous.  Chicago  R.  R.  Co.  v.  Pro- 
vine,  61  Miss.  288.  But,  with  this  evidence  excluded,  there 
remains  nothing  to  support  a  verdict  for  plaintiff.  It  would  have 
been  the  duty  of  the  court,  if  it  had  submitted  this  case  to  a  jury 
on  the  evidence  offered  by  the  plaintiff,  and  the  jury  had  ren- 
dered a  verdict  for  the  plaintiff,  to  have  set  that  verdict  aside, 
and  this  is  the  best  test  as  to  whether  a  peremptory  instruction 
could  have  been  given  for  the  defendant. 

Affirmed. 


St.  Louis,  I.  M.  &  S.  Rv.  Co.  z\  Billingslev. 

(Supreme  Court  of  Arkansas,  June  11,  1906.) 

f96  S.  W.   Rep.  357.1 

^  Carriers — Injury  to  Passenger — Contributory  Negligence — Ques- 
tion for  Jury.* — The  mere  fact  that  a  woman  passenger  who  had 
boarded  the  nassenger  coach  of  a  mixed  train  at  the  station  plat- 
form went  to  the  front  end  of  the  coach  to  get  a  drink  of  water  while 
the  coach  was  standing  and  while  switching  was  being  done  by  the 
engine  for  the  purpose  of  making  up  the  train  did  not  make  her 
guilty  of  contributory  negligence  as  a  matter  of  law. 

Same — Nec^ligence — Sufficiency  of  Evidence. — Evidence  examined, 
and  held  to  support  a  finding  that  an  injury  to  a  passenger  caused  by 
the  bumping  of  a  car  acrainst  a  passenger  coach  was  due  to  the  negli- 
gence of  the  defendant's  employees. 

Appeal  from  Circuit  Court,  Jackson  County;  Frederick  D. 
Fulkerson,  Jud^e. 

Action  by  W.  A.  Billingslev,  administrator  of  the  estate  of 
Mary  L.  Hurley,  deceased,  against  the  St.  Louis  Iron  Mountain 
&  Southern  Railway  Company.  From  a  jud^nent  for  plaintiff, 
defendant  appeals.    Affirmed. 

B,  S.  Johnson,  for  appellant. 

Stuckey  &  Stuckey,  Joseph  IV.  Phillips,  and  S.  D.  Campbell, 
for  appellee. 

RiDDiCK,  J.  On  the  30th  of  November,  1903,  a  mixed  passen- 
ger and  freight  train  of  the  defendant  company  was  scheduled 
to  leave  Batesville  for  Newport,  Ark.,  at  about  7  o'clock  in  the 
momine^.  Mrs.  Mary  L.  Hurley,  a  lady  77  years  old,  went  to  the 
depot  at  Batesville  for  the  purpose  of  Roing;  to  Newport  on  this 
train.  The  passenger  coach  of  the  train  was  standing  on  the 
track  opposite  the  waiting  room  of  the  depot.  It  being  near  the 
time  for  the  departure  of  the  train,  Mrs.  Hurley  ^ot  on  the  pas- 
seng^er  coach.  About  a  half  car  length  from  this  coach  was  a 
freight  car  standing  on  the  track.  After  Mrs.  Hurley  got  in  the 
passenger  coach  she  went  to  the  front  end  of  the  coach  for  the 

*See  foot-notes  appended  to  Shamblin  v.  New  Orleans  &  N.  W. 
R.  Co.  CLa.).  16  R.  R.  R.  528,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  528. 
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purpose  of  ^ettin^  a  drink  of  water,  and  while  she  was  in  the  act 
of  fi^etting:  the  water,  two  freight  cars  were  kicked  back  against 
the  freight  car  standing  a  short  distance  from  the  passenger 
coach.  They  struck  the  car  with  considerable  force,  and  it  rolled 
back  and  struck  the  passenger  coach  in  which  Mrs.  Hurley  was 
standing  getting  water,  and  the  force  of  the  collision  was  such 
that  she  was  thrown  down  and  injured.  A  part  of  her  thigh  bone 
near  the  hip  joint  was  fractured.  On  account  of  her  age,  or  for 
some  other  reason,  the  fractured  bone  did  not  unite,  and,  after 
three  weeks,  she  died  from  the  effect  of  the  injur>'.  The  admin- 
istrator of  her  estate  brought  this  action  to  recover  damages  for 
the  pain  and  suffering  caused  by  the  injury.  On  the  trial  he  re- 
covered a  judgment  for  $5,000. 

'  It  seems  to  be  conceded  that  the  court  instructed  the  jury  cor- 
rectly as  to  the  law  of  the  case.  But  the  defendant  contends  that 
the  facts  show  that  Mrs.  Hurley  was  guilty  of  contributory  neg- 
ligence, and  that,  on  that  account,  her  administrator  cannot  re- 
cover. The  only  act  of  negligence  shown  on  her  part  is  that  she 
went  to  the  front  of  coach  to  get  a  drink  of  water.  It  was  not 
shown  that  she  remained  standing  longer  than  was  necessary 
for  that  purpose,  and  the  mere  fact  that  she  attempted  to  get  a 
drink  of  water  while  the  coach  was  standing  and  while  switching- 
was  being  done  by  the  engine,  for  the  purpose  of  making  up  the 
train  does  not,  in  our  opinion,  conclusively  show  negligence  on 
her  part.  The  defendant  employees  had  placed  the  passenger 
coach  on  the  track  in  front  of  the  waiting  room  of  the  depot  with 
doors  unlocked.  It  was  near  the  time  for  the  departure  of  the 
train,  and  Mrs.  Hurley  was  justified  in  supposing  that  the  coach 
was  ready  for  the  reception  of  passengers.  While  a  passenger 
on  a  local  freight  or  mixed  train  might  be  charged  with  negli- 
gence if  he  stood  up  and  unnecessarily  exposed  himself  to  danger, 
yet  it  is  often  necessary  for  passengers  to  have  water,  and  tho 
law  requires  passenger  coaches  to  be  supplied  with  it.  It  is  not 
usually  considered  dangerous  for  a  passenger  who  exercises  due 
care  in  other  respects  to  stand  up  the  short  time  required  to  get 
a  drink  of  water  and  the  court  cannot  say,  as  a  matter  of  law, 
that  it  is  negligence  to  do  so ;  that  question  we  think  was  properly 
left  to  the  jury.  A  box  car  had  been  placed  on  the  track,  about 
a  half  car  length  distant  from  and  in  front  of  the  passenger 
coach.  The  brakes  on  this  were  set,  and  it  thus  acted  as  a  sort 
of  fender  for  the  passenger  coach  to  protect  it  from  being  struck 
by  other  cars  kicked  down  by  the  engine  or  allowed  to  roll  down. 
But  two  cars  were  allowed  to  strike  this  box  car  with  such 
force  that  the  brakes  did  not  hold  it,  and  it  rolled  on  down  and 
struck  the  passenger  coach,  causing  the  injury  complained  of. 
The  evidence  was  sufficient,  we  think,  to  support  the  finding  of  the 
jury  that  the  injury  was  caused  by  negligence  of  the  defendant's 
employees. 

The  result  of  this  injury  was  that  Mrs.  Hurley  suffered  greatly 
for  three  weeks,  and  then  died.  We  are  not  able  to  say  that  a 
verdict  for  the  amount  recovered  is  excessive,  and  the  judgment 
is  affirmed. 
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W^LS  Fargo  Express  Co.  v.  State. 

(Supreme  Court  of  Arkansas,  June  18,  1906.) 
[96  S.  W.  Rep.  189.] 

Game— Shipment— Offcnsca— Intent— Statutes.— The  Legislature  has 
power  to  make  the  receipt  of  game  for  shipment  by  a  common  car- 
rier an  offense,  irrespective  of  .knowledge  or  intent. 

Same.— Kirby*s  Dig.  §  3620,"  provides  that  it  shall  be  unlawful  for 
any  person  or  corporation  to  ship  or  carry  beyond  the  lines  of  the 
state  any  deer,  turkey,  wild  fowl,  game  fish,  or  game  of  any  descrip- 
tion, and  that  any  express  company  so  receiving  the  same  for  ship- 
ment shall  be  guilty  of  a  misdemeanor.  Held  that,  where  game  was 
received  by  an  express  company  for  transportation  beyond  the  state 
in  packages  supposed  to  contain  furs,  the  fact  that  the  express  com- 
pany had  no  knowledge  that  they  contained  game  was  no  defense  to 
a  prosecution  under  such  section. 

Commerce — Transportation  of  Game — State  Statutes.* — ^Under  the 
act  of  Congress,  known  as  the  "Lacey  Act,"  providing  that  the  game 
laws  of  a  state  may  be  made  equally  applicable  to  game  imported 
into  the  state  as  to  game  killed  within  the  state,  Kirby's  Dig.  §  3620, 
prohibiting  any  express  company  from  transporting  or  receiving  any 
game  for  transportation  beyond  the  state,  was  not  unconstitutional 
because  it  applied  equally  to  game  killed  without  the  state  and  to 
game  killed  therein. 

Appeal  from  Circuit  Court,  Polk  County;  James  S.  Steel, 
Judfife. 

The  Wells  Far^o  Express  Company  was  convicted  of  receiv- 
ing game  for  shipment  out  of  the  state,  in  violation  of  Kirby's 
Dig.  §  3620,  and  it  appeals.    Affirmed. 

Read  &  McDonough,  for  appellant. 
Robert  L.  Rogers,  Atty,  Gen.,  for  the  State. 

Hill,  C.  J.  At  Mena,  Polk  county,  Ark.,  W.  H.  Graves  de- 
livered to  the  appellant  express  company,  for  shipment  to  Senter 
Commission  Company  at  St.  Louis,  Mo.,  three  packages  of  furs. 
A  constable  with  a  search  warrant  opened  the  packages  while  in 
the  possession  of  the  express  company  and  found  they  contained 
game,  a  saddle  of  venison  and  eight  wild  turkeys.  The  circuit 
court,  without  a  jury,  tried  the  case,  and  found  that  the  agent  and 
employees  of  the  express  companv  were  without  knowledge  that 
the  packages  contained  game.  The  court  found  the  appellant 
guilty  by  reason  of  having  received  the  game  for  shipment,  and 
the  express  company  appeals. 

Two  questions  are  presented  by  appellant.  (1)  That  the  evi- 
dence that  the  agent  and  employees — the  company  itself — had  no 
knowledge  that  the  packages  contained  game  should  have  been 

*For  the  authorities  in  this  series  on  the  subject  of  state  regula- 
tion of  interstate  commerce,  see  foot-notes  appended  to  United 
States  Express  Co.  v.  State  (Tnd.),  18  R.  R.  R.  73,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  73;  foot-note  appended  to  Illinois  Cent.  R.  Co.  7'. 
Mississippi  Railroad  Commission  (C.  C.  A.),  17  R.  R.  R.  544,  40  Am. 
&  Eng.  R.  Cas.,  N.  S.,  544. 
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held  a  defense.     (2)  That  the  act  under  which  the  proceeding^ 
was  based  is  unconstitutional. 

1.  The  statute  is  as  follows:  "It  shall  be  unlawful  for  any 
person  or  persons  or  corporation,  to  ship,  export  or  carry  beyond 
the  lines  of  this  state,  any  deer,  turkey,  wild  fowl,  game  fish,  or 
game  of  any  description;  and  any  railroad  company,  express 
company,  corporation  or  individual,  who  shall  ship,  export,  or 
carry,  or  receive  for  shipment,  or  export,  or  carry  beyond  the 
state  line  of  Arkansas,  any  game,  fish,  deer,  turkey,  or  game 
of  any  kind,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  fined  in  any  sum  not  less  than  $100  nor  more 
than  $500  for  each  separate  offense/'  Section  3620,  Kirby's 
Dig.  That  it  is  competent  for  the  Legislature  to  make  the  re- 
ceipt of  game  for  shipment  an  offense,  irrespective  of  knowledge 
or  intent  cannot  be  gainsaid.  Clark's  Crim.  Law,  p.  84.  If  a 
statute  makes  the  offense  consist  in  knowingly  or  willfully  doing 
or  omitting  to  do  an  act,  then  there  is  nothing  left  for  construc- 
tion ;  but  when,  as  in  this  instance,  the  statute  omits  such  words, 
then  it  is  a  matter  of  construction  from  the  subject-matter,  and 
the  evil  to  be  remedied  whether  such  words  are  to  be  implied  or 
the  statute  enforced  as  written.  Many  statutes  which  are  in  the 
nature  of  regulations  for  the  protection  of  health,  morals,  or 
other  public  concerns  are  considered  as  making  criminal  the  for- 
bidden act  notwithstanding  ignorance  or  mistake  of  the  doer. 
Clark's  Criminal  Law,  pp.  84,  86.  This  court  has  approved  this 
statement  of  the  doctrine  "where  a  statute  commands  that  an  act 
be  done  or  omitted,  which  in  the  absence  of  such  statute,  might 
have  been  done  without  culpability,  ignorance  of  the  fact  or  state 
of  things  contemplated  by  the  statute,  will  not  excuse  its  viola- 
tion," and  applied  it  to  a  sale  of  liquor  to  a  minor  irrespective  of 
ignorance  of  his  minority.  State  v.  Lancaster,  36  Ark.  55.  Judge 
Cooley,  while  Chief  Justice  of  Michigan  and  speaking  for  the 
court,  said:  '*Many  statutes  which  are  in  the  nature  of  police 
regulations,  as  this  is,  impose  criminal  penalties  irrespective  of 
any  intent  to  violate  them,  the  purpose  being  to  require  a  degree 
of  diligence  for  the  protection  of  the  public  which  shall  render 
violation  impossible."  People  v,  Roby,  52  Mich.  577,  18  N.  W. 
365,  50  Am.  Rep.  270.  Many  ins-tances  of  such  statutes  are 
given  in  the  cases  and  the  text-book  cited.  Without  attempting 
to  formulate  any  rule  on  the  subject,  suffice  it  to  say  that  the 
statute  in  question  seems  to  be  exactly  of  the  kind  where  igno- 
rance does  not  excuse  and  where  criminal  intent  is  not  necessary. 
Doubtless  such  statutes  work  individual  cases  of  hardships,  as 
the  one  at  bar,  where  the  company  was  imposed  upon ;  but  unless 
the  Legislature  had  made  the  act  itself  the  crime,  there  would 
have  been  no  use  in  passing  the  law.  The  ease  with  which  game 
and  fish  could  be  inclosed  in  packages  to  deceive  the  express 
agents  would  render  a  statute  against  knowingly  receiving  game 
or  fish  an  idle  form.  Similar  reasons  were  given  for  holding  the 
offense  complete  without  guilty  intent  in  many  of  these  cases. 

2.  Is  the  statute  constitutional?     It  was  held  so  in  Organ  v. 
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State,  56  Ark.  267,  19  S.  W.  840,  but  counsel  contend  that  the 
only  point  decided  in  that  case  and  in  Geer  v.  Connecticut,  161 
U.  S.  519,  16  Sup.  Ct.  600,  40  L.  Ed.  793,  was  as  to  the  validity 
of  such  a  statute  when  acting  upon  ^ame  killed  within  the  state, 
and  that  this  statute  applies  equally  to  game  killed  without  the 
state  or  to  g:ame  killed  within  the  state,  and  is  for  that  reason 
unconstitutional.  It  might  be  answered  that  the  game  in  question 
was  not  shown  to  have  been  killed  beyond  the  borders  of  the  state 
and  the  burden  was  upon  the  appellant  (1  Bishop  Cr.  Law,  § 
303,  par.  3),  but  meeting  the  argument  as  broadly  as  it  is  made, 
and  it  will  be  found  that  the  appellant  is  equally  guilty  whether 
the  game  was  killed  in  Polk  county  or  across  the  border  in  the 
Indian  Territory  and  brought  into  Mena  for  shipment.  Follow- 
ing the  precedent  which  was  sustained  in  Re  Rahrer,  140  U.  S. 
545,  11  Sup.  Ct.  865,  35  L.  Ed.  572,  the  Congress  conferred  upon 
the  states  in  the  "Lacey  Act"  a  police  power  not  therefore  pos- 
sessed of  making  operative  their  game  laws  on  game  brought  into 
the  state.  This  act  was  intended  to  aid  the  states  in  the  enforce- 
ment of  their  game  laws  by  rendering  them  equally  applicable  to 
game  imported  into  the  state  as  to  game  killed  within  the  state. 
Ii  is  fully  discussed  in  a  recent  opinion  of  Chief  Judge  Cullen 
speaking  for  the  Court  of  Appeals  of  New  York.  People  z\ 
Hesterberg,  76  N.  E.  1032.  The  decision  of  that  eminent  court 
is  undoubtedly  sound. 
The  judgment  is  affirmed. 


Hasseltine  7a  Southern  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  Sept.  8,  1906.) 

[55  S.    E.   Rep.   142.1 

New  Trial — Disregard  of  Instructions. — Where  the  evidence  was 
susceptible  of  two  inferences,  a  new  trial  will  not  be  (granted  because 
the  jury  disregarded  an  instruction  applicable  to  one  of  them  only. 

Carriers — Contract  of  Carriage. — Where  a  carrier  is  fully  advised 
of  quarantine,  and  a  passenger  asks  of  the  conductor  of  one  of  its 
trains  for  information  on  the  subject,  it  is  liable  for  failinj?  to  gi/e 
him  information  as  to  the  quarantine,  which  would  manifestly'  make 
his  uninterrupted  journey  impossible. 

Jones,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court  of  Lancaster 
County ;  O.  W.  Buchanan,  Special  Judge. 

Action  by  J.  A.  Hasseltine  against  the  Southern  Railway 
Company.  Judgment  for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

B,  L.  Abney,  B.  M.  Thomson,  and  W.  H,  Tonmsend,  for  ap- 
pellant. 
/.  Henry  Foster,  for  respondent. 

WooDS^  J.     The  plaintiff,  a  passenger  on  the  defendant  rail- 
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road  on  his  way  from  Jacksonville,  Fla.,  to  Columbia,  S.  C,  for 
lack  of  a  health  certificate  was  required  by  the  quarantine  officers 
of  the  city  of  Savannah  to  leave  the  train  at  the  village  of  Bur- 
roug^hs,  where  he  was  unable  to  obtain  food  or  lod^n^  for  the 
nigfht ;  was  forced  to  incur  the  expense  of  travelings  to  Jessup,  50 
miles  in  the  opposite  direction,  and  resume  his  journey  to  Colum- 
bia from  that  point;  and  was  delayed  24  hours  in  reaching  his 
destination.  For  all  this  he  recovered  a  judgement  a^inst  the 
defendant  railroad  company  for  $1,000  damag:es,  under  the  alle- 
gations that  he  was  ig^norant  of  the  Savannah  quarantine,  while 
the  defendant  company  which  sold  him  the  throuofh  ticket  had 
full  knowledgfe  of  it  and  the  requirement  of  a  health  certificate 
by  the  Savannah  health  authorities ;  that  the  ticket  ag^ent  who  sold 
the  ticket  failed  to  stamp  it  subject  to  quarantine  or  to  notify 
plaintiff  of  the  quarantine  beingf  in  force;  that  the  conductor, 
while  informing:  plaintiff  of  Columbia  quarantine,  said  nothing 
of  the  Savannah  quarantine.  There  was  evidence  on  the  part 
of  the  plaintiff  tending:  to  sustain  all  these  alleg^ations.  On  the 
contrary,  the  conductor  and  other  employees  of  the  defendant 
testified  to  gfiving:  plaintiff  express  notice  of  the  quarantine  and 
that  a  health  certificate  would  be  required  of  him  before  he  could 
pass  througfh  the  city  of  Savannah,  and  received  the  reply  from 
him  that  he  would  take  his  chances  of  g^ettingf  throug^h  without 
the  certificate.  There  is,  therefore,  no  dispute  that  the  con- 
ductor, defendant's  ag-ent  in  charg"e  of  the  train,  undertook  to 
inform  the  plaintiff  as  to  quarantine;  and  the  issue  of  fact  was 
whether,  knowing:  of  the  Savannah  quarantine,  he  misled  the 
plaintiff  by  failing^  to  tell  him  of  it,  or  the  plaintiff  took  the  risk 
of  the  quarantine  after  full  notice.  This  issue  was  submitted  to 
the  jury,  and  the  finding:  was  ag:ainst  the  defendant. 

1.  The  circuit  judg:e  charg:ed  the  jury:  "If  the  plaintiff  by 
exercising:  the  care  of  a  man  of  ordinary  care  and  reason,  knew, 
or  oug:ht  to  have  known,  of  these  quarantine  reg:ulations,  and  did 
not  do  it,  it  is  his  own  fault."  The  defendant  by  his  first  excep- 
tion insists  a  new  trial  should  have  been  g:ranted,  because  tihe 
verdict  of  the  jury  was  in  disreg:ard  of  this  instruction.  The 
exception  is  not  well  founded,  because  the  evidence  was  not  such 
as  to  admit  of  no  other  inference  than  that  a  man  of  ordinar\' 
reason  oug:ht  to  have  known  of  the  existence  of  the  Savannah 
quarantine,  and  the  jury  did  not  g:o  beyond  their  rigrht  in  finding: 
ag:ainst  the  defendant  on  this  issue.  If  the  plaintiff's  testimony 
is  credible,  and  that  was  for  the  jury,  the  conductor,  by  mention- 
ing: the  Columbia  quarantine,  misled  him  into  supposing:  he  would 
have  no  trouble  until  he  reached  that  point.  As  to  the  Columbia 
quarantine,  the  plaintiff  testified  he  concluded  to  g:o  on  and  un- 
dertake to  g:et  a  health  certificate  from  Lancaster,  his  fdrmer 
place  of  residence,  which  was  not  far  from  Columbia,  and  if  he 
had  been  detained  in  Columbia  he  would  have  had  no  remedy, 
for  as  to  that  he  took  the  risk.  The  evidence  of  the  railroad 
employees  is  very  strong:,  it  is  true,  to  the  effect  that  they  gfave 
him  specific  notice  of  the   Savannah  quarantine;  and  it  seems 
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higfhly  improbable,  with  full  knowledge  of  the  quarantine  there, 
they  would  have  failed  to  impart  their  knowledge  to  plaintiff 
when  notifying  him  of  the  Columbia  quarantine.  Yet  all  this 
was  for  the  jury  to  decide,  and  without  rejecting  the  scintilla 
doctrine,  we  can  see  no  way  for  this  court  to  interfere. 

2.  The  defendant  further  insists  that  the  circuit  judge  erro- 
neously instructed  the  jury  in  effect  that  it  was  the  duty  of  the 
conductor  or  some  agent  of  the  railroad  company  to  inform  the 
plaintiff  as  a  passenger  of  the  existence  of  the  quarantine.  The 
interesting  question  does  not  arise  in  this  case  whether  a  passen- 
ger may  rely  on  a  railroad  company  to  advise  him  on  purchasing 
a  ticket  of  a  quarantine  regulation  which  will  interfere  with  his 
continuous  journey.  The  much  simpler  question  here  is  whether, 
when  the  railroad  company  is  fully  advised  of  the  quarantine  and 
undertakes,  through  its  conductor,  to  give  information  on  that 
subject  fo  one  of  its  passengers,  it  is  liable  for  the  consequences 
of  failing  to  give  him  information  as  to  a  quarantine  which  would 
manifestly  make  his  uninterrupted  journey  impossible.  There 
can  be  no  doubt  that  the  principle  laid  own  in  Gillman  v.  Rail- 
way Co.,  53  S.  C.  210,  31  S.  E.  224,  and  other  cases,  that  a 
passenger  is  entitled  to  ask  for  and  receive  all  information  neces- 
sary to  enable  him  to  reach  his  destination  comfortably,  safelv 
and  promptly,  is  applicable,  and  if  the  testimony  of  the  plaintiff 
be  accepted,  the  carrier  would  be  liable.  Under  the  admitted 
facts  of  this  case,  the  company  was  bound  to  inform  the  passen- 
ger, and  there  was  no  error  in  the  charge  on  this  point. 

It  is  the  judgment  of  this  court  that  the  judgment  be  af- 
firmed. 


Fitch  v.  Central  R.  Co. 

(Supreme  Court  of  New  Jersey,  Nov.  12,  1906.) 

[64  Atl.   Rep.   992.] 

Railroads — Duties  as  to  Station  Platforms.* — The  duty  of  a  rail- 
road company  with  reference  to  its  stations  and  platforms  is  less 
onerous  and  exactinf^  than  its  duty  with  reference  to  its  roadbed  and 
rolling  stock. 

Same — Ice  on  Platform.* — A  railroad  company  is  not  negli|rent 
merely  because  there  is  ice  upon  a  station  platform.  Whether  it  is 
neglig:ent  depends  on  whether  it  allows  an  unreasonable  time  to 
elapse  before  cleaning  the  platform. 

(Syllabus  by  the  Court.) 

Certiorari  to  Circuit  Court,  Union  County. 

Action  by  Gladys  L.  Fitch  against  the  Central  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  certiorari. 
Reversed. 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  a  carrier  of  passengers  with  respect  to  the  safety  of 
stations,  platforms  and  other  stopping  places,  see  foot-notes  ap- 
pended to  Tilden  v.  Rhode  Island  Co.  (R.  I.),  20  R.  R.  R.  809,  43 
Am.  &  Eng.  R.  Cas.,  N.  S.,  809. 
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Arg^ued  at  June  term,  1906,  before  the  Chief  Justice  and 
Garrison  and  Swayze,  JJ. 

Shcrrerd  Depue,  for  plaintiff  in  error. 
William  D,  IVolfskeil,  for  defendant  in  error. 

SwAYZE,  J.  The  plaintiff  below  slipped  and  fell  on  an  icy 
platform  at  the  Roselle  station  of  the  defendant,  while  on  her 
way  to  a  train.  She  recovered  a  judgement,  which  is  now  before 
us  for  review. 

According^  to  her  evidence,  it  was  slippery  everywhere  the 
morning  of  the  accident.  There  had  been  a  storm  during^  the 
nig^ht  of  sleet  or  rain.  The  streets  were  in  a  freezing-  condition. 
She  did  not  know  whether  it  rained  and  froze  after  it  came 
down,  or  whether  it  froze  as  it  came  down.  She  knew^  of  the 
danger  of  slipping,  and  told  her  companion  not  to  hurr>'  for  the 
train.  There  was  no  snow,  but  only  ice,  on  the  platform.  She 
did  not  know  when  the  storm  stopped,  but  thought  it  must 
have  been  at  7  o'clock,  because  at  the  time  she  got  out  it  was  not 
raining  or  snowing.  When  asked  whether  it  snowed  between  7 
o'clock  and  the  time  of  the  accident,  she  answered,  "No :  not  that 
I  know."    The  injury  happened  at  8:23  a.  m. 

On  the  part  of  the  defendant,  it  was  proved,  and  not  contro- 
verted, that  the  platform  had  been  cleaned  and  sanded  between  7 
and  8  o'clock,  and  several  witnesses  testified  that  the  sleet  con- 
tinued until  after  the  injury  to  the  plaintiff,  and  caused  ice 
over  the  sand.  The  duty  of  a  railroad  company  with  reference 
to  its  stations  and  platforms  is  less  onerouf  and  exacting  than 
its  duty  with  reference  to  its  roadbed  and  rolling  stock.  The 
care  is  commensurate  with  the  risk,  and  the  risk  of  injury  is 
much  less  in  the  former  case  than  in  the  latter.  Moreland  f. 
Boston  R.  Co..  141  Mass.  31,  6  N.  E.  225;  Kellv  v.  Manhattan 
Ry.  Co.,  112  N.  Y.  443,  20  N.  E.  383,  3  L.  R.  A.  74.  The 
railroad  company  is  not  negligent  merely  because  there  is  ice 
upon  a  station  platform,  or  even  up>on  the  steps  of  its  cars 
Proud  V.  Philadelphia  &  Reading  R.  R.  Co.,  64  N.  J.  Law,  702, 
46  Atl.  710,  SO  L.  R.  A.  468.  Whether  it  is  negligent  depends 
on  whether  it  allows  an  unreasonable  time  to  elapse  before 
cleaning  the  platform.  In  the  Proud  Case,  Kelly  v.  Manhattan 
Railway  Co.  was  cited  as  pertinent.  That  was  a  case  where 
a  passenger  slipped  upon  ice  on  the  steps  of  an  elevated  railroad 
station  in  New  York  City  an  hour  and  a  half  after  the  storm  had 
ceased.  It  is  true  that  the  hour  in  the  Kelly  Case  was  before 
daylight,  and  in  that  respect  it  differs  from  the  present  case 
We  do  not  mean  to  decide  that,  where  a  railroad  company  allows 
that  length  of  time  to  elapse  after  the  cessation  of  a  stom 
"before  cleaning  its  platform,  no  jury  question  is  ever  prese-.it-d. 
Each  case  must  be  governed  by  its  own  circumstances.  In  tht 
present  case,  the  testimony  of  the  plaintiff  as  to  the  hour  when 
the  storm  ended  is  quite  uncertain  and  of  little  weight  compare;! 
with  the  testimony  on  the  part  of  the  defendant;  and  her  testi- 
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niony  that  it  did  not  snow  after  7  o'clock,  to  her  knowledge,  faili 
to  contradict  the  evidence  to  the  contrary.  The  fact  that  tl  e 
platform  had  been  cleaned  and  sanded  shortly  before  the  acci- 
dent shows  that  the  defendant  was  exercisinjjf  reasonable  care. 
It  would  have  been  quite  useless  to  clean  and  sand  the  platfortr. 
ag^ain  as  long  as  ice  continued  to  form. 

The  court  erred  in  refusing  to  direct  a  verdict  for  the  defciirl- 
ant,  and  the  judgment  must  be  reversed. 


Illinois  Cent.  R.  Co.  r.  Stevens. 

(Court  of  Appeals  of  Kentucky,  Oct.  24,  1906.) 

[96  S.  W.   Rep.  888.] 

Carriers — Initial  Carrier — Damages  to  Shipment — Burden  of  Proof.* 

— An  initial  carrier  limiting  its  liability  to  its  own  line,  when  sued  for 
injuries  to  a  shipment,  has  the  burden  of  showing  that  it  carried  the 
shipment  with  proper  care  to  the  end  of  its  line  and  there  turned  it 
over  to  the  connectinja:  carrier. 

Same — Evidence — Sufficiency. — In  an  action  against  the  initial  car- 
rier for  negligence  in  the  transportation  of  a  shipment  of  stock  it 
appeared  that  the  carrier  limited  its  liability  to  its  own  line.  The 
train  which  carried  the  stock  was  delayed  by  a  wreck  on  the  initial 
carrier's  line.  The  stock  was  placed  on  the  receiving  track  of  the 
connecting  carrier.  There  was  nothing  to  show  when  the  stock  left 
that  point  or  how  it  was  transported  from  there  to  the  point  of 
destination.  Held,  that  the  question  of  the  liability  of  the  initial 
carrier  was  for  the  jury. 

Same — Carriage  of  Live  Stock. — In  an  action  against  the  initial 
carrier  for  injuries  to  a  shipment  of  hogs,  evidence  held  to  warrant 
a  finding  that  the  hogs  were  not  properly  cared  for  while  in  the 
possession  of  the  initial  carrier. 

Pleading — Amendment — Answer. — Where,  in  an  action  against  tlie 
initial  carrier  for  injuries  to  a  shipment  of  hogs,  the  proof  showed 
that  the  hogs  had  been  placed  on  the  receiving  track  of  the  connect- 
ing carrier,  but  did  not  show  any  notice  to  the  connecting  carrier 
nor  when  the  connecting  carrier  took  charge  of  the  shipment,  the 
court  did  not  abuse  its  discretion  in  refusing  to  allow  an  amended 
answer  pleading  that  the  hogs  had  been  delivered  to  the  connecting 
carrier. 

Appeal  from  Circuit  Court,  Carlisle  County. 
**Not  to  be  officially  reported." 


♦For  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  which  carrier  was  guilty  of  the  negligence  causing  loss  of  or 
injury  to  freight  transported  over  several  connecting  lines,  see  foot- 
notes appended  to  Houston,  etc.,  R.  Co.  v.  Everett  (Tex.),  18  R.  R. 
R.  578,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  578. 

For  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  the  carrier's  liability,  when  its  liability  is  limited  by  contract, 
see  foot-notes  appended  to  Atlantic  Coast  Line  R.  Co.  v.  Dexter 
(Fla.),  19  R.  R.  R.  787,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  787;  Kansas 
City,  etc.,  R.  Co.  v.  Heard  (Miss.),  19  R.  R.  R.  755,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  755;  foot-note  appended  to  Michaels  v.  Adams  Express 
Co.  (N.  J.),  19  R.  R.  R.  341,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  341;  foot- 
notes appended  to  Nashville,  etc.,  Ry.  v.  Stone  &  Haslett  (Tenn.). 
18  R.  R.  R.  88.  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  88. 
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Action  by  G.  W.  Stevens  a^inst.  the  Illinois  Central  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Robbins,  Thomas  &  Bridgwater,  J.  M.  Dickinson,  and  Trabue, 
Doolan  &  Cox,  for  appellant. 
/.  M.  Nichols  &  Son,  for  appellee. 

HoBSON,  C.  J.  Appellee  Stevens  shipped  three  carloads  of 
hogs  from  Arlington,  Ky.,  to  Cincinnati,  Ohio.  The  hc^s  were 
carried  by  the  Illinois  Central  Railroad  Company  to  Louisville, 
and  were  there  delivered  by  it  to  the  Baltimore  &  Ohio  Railroad 
Company  and  were  carried  by  it  to  Cincinnati.  The  hogs  were 
loaded  on  the  evening  of  the  15th  of  October,  and,  according 
to  the  usual  course  of  business,  should  have  been  delivered  in 
Cincinnati  about  6  a.  m.  on  the  morning  of  the  17th,  but  they 
did  not  reach  Cincinnati  until  the  morning  of  the  18th.  The 
purpose  of  the  shipment  was  to  get  them  to  Cincinnati  to  be  sold 
on  the  market  on  the  17th,  which  was  Monday.  The  market 
the  next  day  was  10  cents  lower  than  on  the  day  before.  When 
the  hogs  reached  Cincinnati  they  looked  gaunt,  as  though  they 
had  not  been  watered  or  fed  on  the  journey.  Seven  of  the  hogs 
were  missing,  three  were  dead  in  the  cars,  and  one  or  two  were 
crippled.  All  of  them  looked  bad.  Stevens  brought  this  suit  to 
recover  damages  for  negligence  in  the  shipment  in  the  sum  of 
$369.21.  The  jury  found  for  him  $280  against  the  Illinois 
Central  Railroad  Company,  and  it  appeals. 

The  Baltimore  &  Ohio  Railroad  Company  was  made  a  de- 
fendant to  the  action  in  the  circuit  court,  but  was  not  brought 
before  the  court.  So  the  only  question  here  is  as  to  the  liability 
of  the  Illinois  Central  Railroad  Company.  The  stock  was  shipped 
under  the  usual  bill  of  lading  by  which  the  liability  of  the  initial 
carrier  was  limited  to  its  own  line.  The  proof  tended  to  show 
that  there  was  a  wreck  on  the  line  of  the  Illinois  Central  Railroad 
Company  which  delayed  the  train  which  took  the  hogs  between 
four  and  five  hours.  In  consequence  of  this  delay  the  hogs 
did  not  leave  Paducah  when  they  should  have  left,  and  did  not 
reach  Louisville  until  after  the  time  they  should  have  been  in 
Cincinnati  in  the  ordinary  course  of  business.  They  were  placed 
on  the  receiving  track  of  the  Illinois  Central  Railroad  Company 
about  8:40  a.  m.  on  the  17th  at  Louisville.  This  track  was  the 
one  from  which  the  Baltimore  &  Ohio  Railroad  Company  re- 
ceived freight.  The  proof  for  the  defendant  stopped  here.  It 
does  not  show  when  the  stock  left  Louisville  or  how  it  was 
transported  from  there  to  Cincinnati.  For  all  that  appears  in 
the  proof,  there  may  have  been  no  negligence  on  the  part  of  the 
Baltimore  &  Ohio  Railroad  Company.  The  burden  was  on  the 
initial  carrier  to  show  that  it  carried  the  stock  with  proper  care 
to  the  end  of  its  line  and  there  turned  it  over  to  the  connecting 
carrier.  On  the  facts  shown  the  question  was  for  the  jury 
as  to  the  liability  of  the  Illinois  Central  Railroad  Company,  and 


Vol,  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S        479 

niinoU  Cent.  R.  Co.  v,  SteTens 

its  motion  for  a  peremptory  instruction  was  properly  overruled. 

The  verdict  of  the  jury  is  not  against  the  evidence.  The  facts 
shown  warranted  the  jury  in  concluding  that  the  stock  were 
not  properly  cared  for  between  Arlington  and  Louisville,  the 
hogs  having  been  in  the  care  of  the  Illinois  Central  Railroad 
Company  from  the  evening  of  the  15th  until  the  morning  of  the 
17th.  The  court  did  not  abuse  its  discretion  in  refusing  to 
allow  the  amended  answer  to  be  filed,  which  pleaded  that  the 
hogs  were  delivered  to  the  Baltimore  &  Ohio  Railroad  Com- 
pany at  Louisville.  This  amended  answer  was  tendered  to  con- 
form to  the  proof  on  the  trial,  but  the  proof  failed  to  show 
any  notice  to  the  Baltimore  &  Ohio  Railroad  Cc«npany  that 
the  hogs  had  been  placed  on  the  receiving  track  for  it,  and  it 
did  not  show  when  the  Baltimore  &  Ohio  Railroad  Company 
in  fact  took  charge  of  the  hogs.  The  burden  was  on  the  appellee 
to  show  these  facts.  Railroad  Co.  v.  Bourne,  29  S.  W.  975,  16 
Ky.  Law  Rep.  825.  The  proof  as  to  the  condition  of  the  hogs 
when  they  left  Arlington  and  their  condition  when  they  reached 
Cincinnati,  in  connection  with  the  proof  as  to  the  time  that 
they  had  been  on  the  journey,  was  sufficient  to  go  to  the  jury 
on  the  question  of  loss  of  weight,  as  the  jury  would  be  warranted 
in  concluding  that  the  hogs  would  lose  in  weight  if  not  fed  and 
cared  for  in  that  length  of  time.  The  record  does  not  show  what 
the  hogs  weighed  at  Arlington,  nor  does  it  show  what  they 
weighed  in  Cincinnati.  There  is  some  talk  in  the  record  about  a 
bill  of  sale,  but  that  is  not  in  the  transcript  and  so  we  cannot  say 
that  there  was  any  error  in  the  circuit  court  in  its  rulings  as  to 
the  admissibility  of  the  bill  of  sale. 

The  instructions  of  the  court  excluded  from  the  jury  the  item 
sued  for  on  account  of  appellee  being  deprived  of  transportation 
for  himself  from  Arlington  to  Cincinnati.  There  was  sufficient 
proof  as  cO  the  decline  of  the  market  to  submit  that  matter  to 
the  jury.  Appellant  introduced  no  witness  who  knew  the  facts 
as  to  the  cause  of  the  wreck  which  delayed  the  train,  or  who 
could  testify  to  facts  showing  that  the  wreck  occurred  without 
negligence  on  the  part  of  the  railroad  company.  On  the  whole 
case  we  do  not  see  that  there  was  any  error  to  the  prejudice  of 
the  substantial  rights  of  appellant  on  the  trial. 

Judgment  affirmed. 
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Thompson  v.  Gardner.  W.  &  F.  St.  Ry.  Co.  (two  cases). 

(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Oct.  17,  1906.) 

[78  N.  E.  Rep.  854.1 

Carriers—Street   Railroads^Place  to  Alis^ht— Streets— Safety.* — A 

public  street  in  a  town  is  not  to  be  regarded  as  a  passenger  station 
for  the  safety  of  which  a  street  railway  company  is  responsible, 
when  used  by  passengers  as  a  place  to  alight. 

Same — ^Waming.t — Plaintiff,  a  passenger  on  a  street  car,  alighted 
at  night  from  the  "sidewalk  side"  of  a  car  and  was  injured  by  step- 
ping into  a  gutter  between  the  car  track  and  the  sidewalk,  which 
gutter  was  similar  to  those  ordinarily  maintained  in  streets  in  country 
towns.  Held,  that  the  conductor  of  the  car  was  entitled  to  assume 
that  plaintiff  was  familiar  with  the  existence  of  the  gutter,  and  was 
thereifore  not  guilty  of  negligence  in  failing  to  warn  her  of  its  ex- 
istence. 

Exceptions  from  Superior  Court,  Worcester  County;  Charles 
A.  De  Courcy,  Judge. 

Actions  by  Margaret  and  Walter  Thompson  against  the  Gard- 
ner, Westminster  &  Fitchburg  Street  Railway  Company.  A 
verdict  was  directed  in  favor  of  defendant,  and  plaintiffs  bring 
exceptions.    Overruled. 

Joseph  P,  Carney  and  John  T.  McGrath,  for  plaintiffs. 
James  A.  Stiles  and  Walter  R,  Dame,  for  defendant. 

Hammond,  J.  These  two  actions  brought  to  recover  for 
damages  by  reason  of  injuries  received  by  the  plaintiff  in  the 
first  action  were  tried  together.  We  shall  speak  only  of  the 
first  because  the  second  stands  or  falls  with  it. 

The  defendant's  track  ran  by  the  side  of  the  road;  and  be- 
tween the  track  and  the  sidewalk  there  was  a  gutter  in  the  form 
of  a  ditch  1  foot  wide  and  1  foot  deep,  the  nearest  line  of  the 
ditch  being  2j4  feet  from  the  nearest  rail  of  the  track.  The 
car  stopped  for  passengers  to  alight.  It  was  about  8  o'clock  in 
the  evening  of  the  16th  day  of  August.  As  to  the  circumstances 
the  plaintiff  testified  that  when  the  car  stopped  she  stood  up  to 
get  off  on  the  "usual  side,"  "the  left  hand  side";  that  "there 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  carriers  of  passengers  with  respect  to  the  safety  of 
stations,  platforms,  and  other  stopping  places,  see  foot-notes  ap- 
pended to  McCormick  v.  Detroit,  etc.,  Ry.  Co.  (Mich.),  17  R.  R.  R. 
516,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  516;  foot-note  appended  to  Murna- 
han  V.  Cincinnati,  etc.,  Ry.  Co.  (Ky.),  17  R.  R.  R.  667,  40  Am.  &  Eng. 
R.  Cas.,  N.  S.,  667;  foot-notes  appended  to  Abbott  v.  Oregon  R.  Co. 
(Ore.),  l6  R.  R.  R.  52,  39  Am.  &  Eng.  R.  Cas,,  N.  S.,  52;  West  v. 
St.  Louis  S.  W.  Ry.  Co.  (Mo.),  15  R.  R.  R.  855,  38  Am.  &  Eng.  R. 
Cas.,  N.  S.,  855. 

tFor  the  authorities  in  this  series  on  the  subject  of  negligence  in 
allowing  passengers  to  expose  themselves  to  danger,  see  foot-notes 
appended  to  Bridges  i'.  Jackson  Elec.  Ry.,  L.  &  P.  Co.  (Miss.),  It- 
R.  R.  R.  512,  39  Am.  &  Eng.  R.  Cas..  N.  S.,  512. 
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were  people  standing^  between  her  and  the  left  hand  side  (which 
v/as  the  street  side)  ;  that  she  was  standing  facing^  the  front  of 
the  car  with  her  right  hand  toward  the  sidewalk;  that  she  saw 
the  conductor  gfo  around  to  the  sidewalk  side  of  the  car ;  that  he 
passed  rig^ht  by  them  [herself  and  a  little  girl  who  was  with  her] 
and  did  not  offer  to  help  her  off;  that  she  heard  one  bell  rung, 
and  *  *  *  [the]  little  girl  with  her  hopped  off,  and  then 
another  bell  rung,  and  she  stepped  onto  the  running  board  and 
then  stepped  off  (on  the  sidewalk  side)  from  the  car,  as  'she 
thought  the  car  was  going  to  start  up';  that  she  stepped  off 
with  her  left  foot  and  stepped  right  into  the  ditch ;  that  the  bell 
did  not  ring  but  once,  and  that  after  the  little  girl  stepped  off  it 
rang  again ;  that  when  she  got  onto  the  running  board  she  stood 
facing  the  sidewalk  and  looked  out  toward  the  sidewalk  and  saw 
what  she  thought  was  level  ground;  that  there  were  no  lights 
there;  *  *  *  that  when  she  stepped  into  the  ditch  she  was 
hurt." 

The  car  did  not  start  until  after  she  had  alighted.  The  place 
where  the  car  stopped  was  a  part  of  the  highway  over  which 
the  defendant  had  no  control.  The  case  is  thus  distinguishable 
from  cases  like  Joslyn  v.  Milford,  Holliston  &  Framingham 
Street  Railway,  184  Mass.  65,  67  N.  E.  866.  "The  street  is  in 
no  sense  a  passenger  station  for  the  safety  of  which  a  street 
railway  company  is  responsible."  Barker,  J.,  in  Creamer  z\ 
West  End  Street  Railway,  156  Mass?  320,  321,  31  N.  E.  391, 
14  L.  R.  A.  490,  32  Am.  St.  Rep.  456.  The  plaintiff  however 
contends  that  it  was  the  duty  of  the  conductor  to  caution  her 
against  stepping  into  the  gutter,  and  that  his  failure  to  do  so  was 
negligence.  But  this  contention  is  untenable.  Gutters  like  the 
one  described  are  not  uncommon  features  of  streets  in  our  coun- 
try towns.  They  are  generally  between  that  part  of  the  highway 
which  is  wrought  for  public  travel  and  the  sidewalk.  The  plain- 
tiff knew  that  she  was  alighting  from  the  car  upon  the  "sidewalk 
side,"  and  the  conductor  may  well  have  assumed  that  she  was 
familiar  with  the  existence  of  gutters  and  would  govern  herself 
accordingly.  His  failure  to  warn  her  was  not  negligence.  See 
Bigelow  V,  West  End  Street  Railway,  161  Mass.  393,  37  N. 
E.  367. 

It  is  unnecessary  to  consider  what  would  have  been  the  dutv 
of  the  conductor  had  there  been  some  unusual  cavity  into  which 
she  was  likely  to  fall. 

Exceptions  in  each  case  overruled. 

21  R  R  R— 31 
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St.  Louis,  M.  &  S.  E.  R.  Co.  v.  Continental  Brick  Co. 

(Supreme   Court  of   Missouri,  June  20,   1906.     Rehearing  Overruled 

Oct.   19,  1906.) 

[96  S.  W.  Rep.  1011.] 

Evidence — ^Experts — Competency. — On  an  issue  as  to  the  value  of 
a  brickmaking  plant,  through  which  plaintiff  sought  to  condemn  a 
railroad  right  of  way,  witnesses  who  were  experienced  in  the  business 
of  brick  making  and  knew  the  value  of  property  similar  to  that  of 
defendant  as  a  whole,  located  within  a  short  distance  of  a  lar^t^e  city, 
were  competent  to  testify  as  to  the  value  of  the  plant  and  the  dam- 
ages sustained,  though  they  were  not  familiar  with  the  value  of  land 
in  that  vicinity  nor  of  clay  grounds  disconnected  with  a  brick  plant. 

Eminent  Domain — Railroad  Right  of  Way— Condemnation — ^Dam- 
ages— Elements. — Where  plaintiff  sought  to  condemn  a  railroad  right 
of  way  through  defendant's  brickmaking  plant,  and  witnesses,  in  es- 
timating the  value  of  the  property  as  it  existed  at  the  time  of  the 
taking,  testified  that  they  took  into  account  its  capacity,  not  only 
as  then  developed,  but  as  it  was  then  capable  of  being  further  de- 
veloped, and  that,  without  any  increase  in  machinery  and  equipment, 
the  capacity  of  the  plant  could  be  doubled  by  the  construction  of 
kilns  to  the  east  of  those  already  there,  which  could  not  be  done  if 
the  land  wanted  by  the  railroad  company  was  taken,  an  instruction 
that  the  jury  might  consider  the  hindrance,  if  any,  to  the  extention 
or  enlargement  of  the  plant  in  making  their  award  was  not  objection- 
able as  authorizing  an  estimate  of  damages  based  on  "possibilities  of 
the  future." 

Witnesses — Cross-Examination. — In  proceedings  to  condemn  a  rail* 
road  right  of  way  through  a  brickmaking  plant,  a  witness  who  had 
acted  as  a  commissioner  in  similar  proceedings  with  reference  to  a 
widow's  adjoining  farm  testified  that,  in  his  opinion,  the  construction 
of  the  road  through  the  brick  plant  did  not  damage  it  to  any  extent. 
Held,  that  the  witness  was  properly  required  to  state  on  cross- 
examination  that  he  had  agreed  with  other  commissioners  in  awarding 
$1,650  to  the  widow  for  about  two  acres  of  her  land  as  affecting  his 
credibility. 

Eminent  Domain— Railroad  Right  of  Way— Elements  of  Damage 
— Instructions. — In  a  proceeding  to  condemn  a  railroad  right  of  way 
through  a  brickmaking  plant,  there  was  evidence  with  reference  to 
the  feasibility  of  a  switch  connecting  the  railroad  with  the  plant,  and 
on  this  question  the  court  charged  that  the  jury  should  consider  that 
to  obtain  a  switch,  the  defendant  would  either  have  to  obtain  the 
consent  of  the  railroad  company  or  convince  the  railroad  commis- 
sioners that  defendant's  business  was  such  as  to  justify  it,  and,  if 
allowed  by  the  commissioners,  defendant  would  have  to  bear  the  cost 
of  building  and  maintaining  it.     Held,  that  such  instruction  properly 

stated  the  law. 

Same — Common  Benefits.* — In  proceedings  to  condemn  land  for 
a  railroad  right  of  way,  benefits  accruing  to  defendant  by  reason  of 
the  construction  of  the  road  which  were  common  to  other  land- 
owners in  the  vicinity,  parts  of  whose  lands  were  not  taken,  or  the 
benefit  to  be  incidentally  derived  from  the  opening  up  of  a  new 
country  by  the  railroad  should  not  be  considered  as  special  benefits 
to  defendant. 


♦For  the  authorities  in  this  series  on  the  question,  what  do,  and 
do  not,  constitute  benefits  to  the  landowner  from  the  construction 
and  operation  of  a  railroad  on  or  near  his  property,  see  foot-notes 
appended  to  Illinois  Cent.  R.  Co.  v,  Borms  (111.).  18  R.  R.  R.  823,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  823. 
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Same— Danger  from  Fire.t — A  railroad  sought  to  condemn  a  right 
of  way  through -a  brickmaking  plant,  its  intention  being  to  run  its 
trains  through  the  plant  on  a  trestle  38  feet  high  over  defendant's 
works.  A  witness,  in  estimating  the  damage,  testified  that  he  con- 
sidered the  danger  to  the  plant  by  fire  set  out  by  the  railroad's  loco- 
motives, and  that,  notwithstanding  the  railroad's  statutory  liability 
therefor,  such  danger  depreciated  the  value  of  the  plant.  Held,  that 
the  court  properly  charged  that  though  the  jury  should  not  include 
in  their  estimate  of  defendant's  damage  the  possible  damage  that 
might  be  caused  to  the  plant  from  fire  set  out  by  defendant's  loco- 
motives, they  were  entitled  to  consider  whether  defendant's  property 
was  specially  exposed  to  fire  from  that  cause  different  from  other 
property  in  the  same  neighborhood,  and,  if  it  was  thereby  depreciated 
in  value,  they  should  allow  subh  depreciation. 

Same — Evidence. — In  a  proceeding  to  condemn  a  railroad  right 
of  way  through  a  brickmaking  plant,  evidence  that  the  railroad  com- 
pany had  offered  to  give  defendant  the  clay  excavated  out  of  the 
land  in  the  construction  of  the  road  and  that  defendant  had  declined 
it  was  properly  excluded. 

Trial — Instructions — Words  and  Phrases. — In  a  proceeding  to  con- 
demn land  for  a  railroad  right  of  way,  the  court,  after  enumerating 
various  items  to  be  considered  in  assessing  the  damages,  directed 
the  jury  to  consider  "generally  all  matters  owing  to  the  peculiar 
location  of  the  railroad  over  defendant's  land,  as  might,  in  the  judg- 
ment of  the  jury,  affect  the  convenient  and  future  enjoyment  of  the 
same  considered  as  a  whole,"  etc.  Held,  that  the  use  of  the  word 
"peculiar"  did  not  render  the  instruction  objectionable  as  intimating 
that  in  the  opinion  of  the  court  there  was  something  peculiar  in  the 
location  of  the  road. 

Evidence — Efforts  to  Compromi8e4 — Plaintiff's  right  of  way  agent, 
before  the  commencement  of  condemnation  proceedings,  had  talked 
with  defendant's  president  with  a  view  to  obtaining  a  right  of  way 
by  agreement.  He  was  asked  as  a  witness  for  plaintiff  if  in  that  con- 
versation the  subject  of  a  switch  was  mentioned  and  what  was  said. 
On  objection  that  the  question  called  for  statements  made  in  an 
effort  to  compromise,  plaintiff's  counsel  stated  that  he  did  not  ask 
for  what  may  have  been  said  in  an  effort  to  compromise,  but  only 
what  was  said  in  the  negotiation  for  the  right  of  way.  Held,  that  the 
form  of  the  question  left  the  witness  to  judge  as  to  whether  or  not 
the  negotiation  was  in  the  nature  of  an  effort  to  compromise,  and  was 
therefore  properly  excluded. 

« 

In  Banc.  Appeal  from  Circuit  Court,  St.  Louis  County;  John 
W.  McElhinney,  Judgfe. 

Proceedingf  by  the  St.  Louis,  Memphis  &  Southeastern  Rail- 
road Company  agfainst  the  Continental  Brick  Company  to  con- 
demn a  ri^ht  of  way.  From  a  judgment  assessing  defendant's 
damages,  plaintiff  appeals.    Affirmed. 

L.  F.  Parker  and  John  G,  Bgcm,  for  appellant. 
/.  L.  Minnis,  for  respondent. 

tFor  the  authorities  in  this  series  on  the  question  whether  danger 
to  property  not  taken  from  fires  set  by  locomotives  is  an  element  of 
damages  in  proceedings  to  condemn  land  for  a  railroad,  see  foot-notes 
appended  to  Illinois,  etc..  Ry.  Co.  v.  Ring  (111.),  19  R.  R.  R.  675,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  675. 

tFor  the  authorities  in  this  series  on  the  question  of  the  admissi- 
bility of  offers  to  compromise,  see  foot-note  appended  to  Illinois 
Cent.  R.  Co.  v.  Colly  (Ky.),  20  R.  R.  R.  251,  43  Am.  &  Eng.  R.  Cas., 
N.  S.,  251. 
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Valliant,  J.  Plaintiff  in  this  proceeding  is  condemning  a 
right  of  way  for  its  railroad  through  a  tract  of  land  owned  by 
defendant,  near  the  city  of  St.  Louis,  containing  153.13  acres. 
The  defendant  is  a  brick-manufacturing  concern  and  has,  lo- 
cated on  this  tract  of  land,  its  brickmaking  plant  consisting  of 
machinery,  kilns,  houses,  and  appurtenances.  A  branch  of  the 
Missouri  Pacific  Railway  passes  near  the  defendant's  works  and 
there  is  a  switch  track  into  its  premises.  The  plant  had  been 
built  about  10  years  before  the  trial,  during  three  years  of  which 
time  it  had  not  been  operated.  It  was  purchased  by  defenj^nt 
in  1900,  at  a  foreclosure  sale  under  a  mortgage,  for  $50,000 
and  accumulated  interest,  and  had  been  operated  by  defendant 
ever  since.  According  to  defendant's  testimony  the  machiner>% 
kilns,  buildings,  etc.,  constituting  the  plant,  would  cost  to  con- 
struct at  the  date  of  the  trial  $75,000  or  $100,000.  On  the  filing 
of  the  petition  commissioners  were  appointed  by  the  court,  who 
made  their  report  awarding  to  defendant  the  sum  of  $2,750. 
Exceptions  to  the  report  were  filed  by  defendant,  and  a  trial 
by  jury  was  asked  and  granted.  At  the  trial  the  jury  assessed 
the  defendant's  damages  at  $14,000,  and  a  judgment  for  that 
sum  less  $2,750,  the  amount  of  the  commissioners'  award  which 
had  been  paid  to  the  defendant,  was  rendered  in  defendant's 
favor,  and  the  plaintiff  appealed. 

The  record  contains  in  minute  detail  a  description  of  defend- 
ant's property  and  the  course  of  the  proposed  railroad  through 
it,  but  it  is  unnecessary  to  repeat  that  description  here.  Appel- 
lant's assignments  of  error  relate  chiefly  to  evidence  of  defendant 
admitted  over  plaintiff's  objection,  and  evidence  offered  by  plain- 
tiff and  excluded  on  objection  of  defendant.  The  giving  and 
refusing  of  instructions  is  also  assigned. 

1.  D.  A.  Marks,  president  of  the  defendant,  brick  company,  a 
witness  for  defendant,  after  giving  a  description  of  the  property 
and  the  course  of  the  railroad  through  it,  stated  that  it  was 
property  particularly  valuable  for  brickmaking  purposes.  Being 
asked  to  state  the  elements  going  to  make  it  valuable  for  that 
purpose  he  said:  "The  qualitv  and  quantity  of  the  clay,  the 
cheapness  of  fuel,  the  possibility  of  marketing  brick  at  a  low 
rate  of  freight,  the  abundance  of  water,  the  lay  of  thfe  land  so 
that  the  clay  can  be  moved  to  the  plant  at  the  least  expense." 
*'Q.  Do  you  know  the  market  value  of  clay  lands  located  in  that 
vicinity?  A.  There  are  no  other  brick  plants  in  that  vicinity 
and  there  has  been  no  transfer  of  property  for  that  purpose  in 
a  good  many  years  around  there."  He  was  then  asked  to  state 
the  market  value  of  the  50  feet  of  clay  land  of  defendant  taken 
by  the  railroad,  to  which  plaintiff  objected  on  the  ground  that 
he  had  not  shown  himself  competent  to  answer.  Thereupon, 
in  answer  to  questions  by  the  court,  he  said  that  he  knew  of  no 
sales  in  that  neighborhood,  or  nearer  than  four  or  five  miles, 
and  of  them  he  only  knew  from  hearsay,  but  that  he  knew  the 
value  of  clay  land  generally  over  the  United  States,  he  had 
talked  with  his  competitors  who  had  estimated  the  value  of  said 
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lands,  he  knew  that  clay  lands  adjacent  to  the  manufacturing 
end  of  the  plant  were  more  valuable  than  those  distant.  The 
court  ruled  that  witness  might  answer  the  question  and  he  an- 
swered, placing  the  value  of  that  part  of  the  condemned  right 
of  way  embraced  in  the  strip  50  feet  wide  across  the  flat  near 
the  kilns,  without  reference  to  .the  other  property,  at  $2,500, 
and  to  further  questions  he  said  that  the  other  clay  land  taken 
by  the  railroad  company  was  worth  $1,375  an  acre.  The  witness 
was  then  asked  to  state  how  much,  in  his  opinion,  the  taking 
of  the  strip  of  the  railroad  company  would  decrease  the  market 
value  of  the  property  as  a  whole,  to  which  the  plaintiff  objected 
as  incompetent,  irrelevant,  and  immaterial,  and  not  the  proper 
measure  of  damages,  and  because  the  witness  has  not  shown 
himself  qualified  to  testify.  The  court  overruled  the  objection, 
and  the  witness  answered  that  he  estimated  the  depreciation  in 
value  of  the  whole  plant  at  $40,000.  He  was  asked  to  state 
what  elements  he  took  into  account  in  making  that  estimate, 
to  which  he  answered  that  the  largest  element  was  that  the 
location  of  the  road  made  it  impossible  to  extend  operation  of 
the  plant.  In  further  explanation  of  this  point  he  said  that 
the  only  practicable  way  of  extending  the  plant  with  profit 
was  to  build  more  kilns  to  the  east  of  those  now  in  operation 
which  could  not  be  done  with  the  railroad  where  it  is.  Witness 
also  stated  that  the  danger  to  the  plant  from  fire  from  the  trains 
passing  on  the  trestle  38  feet  high  over  the  works  depreciated 
the  market  value  of  the  plant.  On  the  whole  he  estimated  de- 
fendant's damages  at  $50,000.  Mr.  Elliott,  vice  president,  sec- 
retary, and  treasurer  of  the  Hydraulic  Press  Brick  Company,  a 
witness  for  defendant,  stated  that  he  had  been  in  the  business 
30  years.  His  company  owned  58  plants,  none  in  St.  Louis 
county.  They  had  bought  50  acres  of  clay  land  within  a  mile 
of  defendant's  plant  but  had  not  worked  it.  They  paid  $105 
to  $125  an  acre  for  it.  It  would  be  valued  as  farm  land  only 
until  a  brickyard  is  established  on  it.  He  knew  defendant's 
property  and  how  it  was  worked.  In  his  opinion  the  running  of 
the  railroad  through  it  depreciated  its  value  $40,000.  In  ex- 
planation of  his  estimate  he  said  that,  but  for  the  railroad, 
located  so  close  to  the  kilns,  the  defendant  could  double  the 
capacity  of  its  plant,  without  increasing  the  machinery  it  now 
has  by  building  six  more  kilns  to  the  east  of  those  now  there. 
This  testimony  was  objected  to  on  the  same  grounds  as  that  of 
Mr.  Marks.  C)n  cross-examination  the  witness  was  asked :  "What 
was  the  value  of  that  153  and  a  fraction  acres  on  the  12th  day 
of  last  November — brick  plant  and  all?  A.  I  am  sure  I  could 
not  answer  that  question.  Q.  Do  you  know  what  its  value  was 
at  that  time?  A.  No,  sir.  Q.  What  was  its  value  when  the 
railroad  was  located  there  at  that  time?  A.  I  do  not  know." 
Mr.  Ittner,  who  had  been  in  the  brick-manufacturing  business 
40  years  and  knew  the  defendant's  property,  had  examined  it  in 
reference  to  the  effect  of  the  running  of  this  railroad  through 
it  as  located,  gave  it  as  his  opinion  that  the  value  of  the  property 
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was  depreciated  to  the  extent  of  $20,000  to  $40,000.  On  the 
part  of  the  plaintiff  the  testimony  tended  to  show  that  the 
market  value  of  land  of  that  kind  in  that  neig^hborhood  rang^ed 
from  $100  to  $150  an  acre.  The  commissioners,  who  were 
farmers  living  in  the  county,  and  familiar  with  the  value  of 
lands  in  the  neigfhborhood  of  defendant's  property,  testified  as 
witnesses  for  the  railroad  company,  and  estimated  the  total  value 
of  defendant's  whole  property,  'the  153  acres,  brick  plant  and 
all  at  from  $13,000,  to  $28,000,  and  estimated  the  damages  at 
the  amount  of  their  award,  $2,750.  In  the  opinion  of  plaintiff's 
witnesses  the  defendant's  property  would  derive  an  increased 
value  by  the  location  of  the  railroad  through  it,  in  the  increased 
facilities  for  reaching  the  markets  with  its  products. 

There  was  quite  a  conflict  in  the  opinions  of  the  witnesses  for 
the  plaintiff  and  those  for  the  defendant  on  the  question  of  the 
feasibility  of  putting  a  switch  track  from  the  plaintiff's  railroad 
into  defendant's  premises,  owing  to  the  topography  of  the  coun- 
try and  the  peculiar  structure  and  course  of  the  railroad. 

The  chief  insistence  of  appellant  is  that  the  court  erred  in 
admitting  the  testimony  of  Marks,  Elliott,  and  Ittner,  giving 
their  opinions  as  to  values  and  the  amount  of  depreciation  of 
value  to  the  whole  plant.  The  grounds  of  the  objections  were 
that  the  testimony  was  incompetent,  irrelevant,  and  immaterial, 
and  not  the  proper  measure  of  damages,  and  that  the  witnesses 
did  not  show  themselves  qualified  to  testify.  Those  grounds, 
except  the  last  one,  were  too  general  to  give  the  trial  court  an 
idea  of  the  real  point  they  were  intended  to  cover.  The  only 
point  of  the  objection  sufficiently  specific  was  the  last;  that  is, 
that  the  witnesses  were  not  qualified  to  give  an  opinion.  We 
have,  in  the  witnesses  for  the  plaintiff  and  those  for  defendant, 
two  classes  of  experts,  each  class  viewing  the  subject  from  a 
different  standpoint.  The  one  class  is  proficient  in  knowledge 
of  the  value  of  such  lands  in  the  neighborhood  as  farm  lands, 
but  it  has  no  knowledge  of  the  value  of  such  lands  when  their 
character  is  changed  by  the  erection  of  costly  machinery,  thereby 
being  made  the  field  of  operation  for  a  brick-manufacturing 
purpose;  the  other  class  is  proficient  in  knowledge  of  the  value 
of  such  property  when  converted  into  a  brickmaking  plant, 
but  has  no  knowledge  of  its  value  as  farming  land.  Our  state 
Constitution  ordains :  "That  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  compensation,"  section 
21,  art.  2.  What  is  "just  compensation"?  Those  words,  as  used 
in  the  Constitution,  mean  exactly  the  same  that  they  niean  when 
used  in  every  day  business  transactions  between  man  and  man, 
they  are  not  circumscribed  by  any  technical  definition  that  places 
them  beyond  the  comprehension  of  men  of  ordinary  intelligence. 
The  evidence  that  goes  to  the  jury  impaneled  to  make  the  assess- 
m.ent  is  guarded  by  the  law  of  evidence,  and  the  duty  is  on 
the  court  to  see  that  only  legal  evidence  is  given,  but  the  rules 
of  evidence  are  aimed  to  elicit  the  truth,  to  guard  the  minds  of 
the  jury  from  false  light  and  lead  them  to  a  conclusion  which 
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their  common  intelligence  and  sense  of  justice  unite  in  saying  is 
"just  compensation."  An  assessment  of  damages  in  a  condem- 
nation case  is  the  result  of  opinion,  and  the  evidence  on  which 
it  is  founded  is  opinion  evidence ;  even  what  is  deemed  as  "well- 
known  market  value  of  property"  has  its  foundation  in  opinion. 
In  weighing  opinion  evidence  one  of  the  criterions  by  which 
it  is  to  be  valued  is  the  experience  that  the  witness  has  had  in 
the  subject,  and  his  opportunity  of  knowing  what  he  is  talking 
about.  The  rules  of  evidence  in  regard  to  expert  testimony  are 
drawn  from  the  same  reason  that  actuate  intelligent  laymen  in 
their  business  affairs.  In  the  case  at  bar  the  defendant,  after 
having  invested  a  large  amount  of  money  and  established  its 
manufacturing  business,  was  compelled  to  yield  up  a  portion  of 
its  property  to  the  plaintiff,  who  came  armed  with  the  power  of 
eminent  domain,  and  defendant  now  asks  the  court  to' award  it 
that  just  compensation  which  the  Constitution  has  promised 
How  shall  we  ascertain  that  sum?  On  the  one  hand  we  have 
the  opinions  of  men  who  have  spent  the  best  part  of  their  lives 
in  the  same  kind  of  business  as  that  in  which  the  defendant  is 
engaged,  who  say  they  know  the  value  of  such  property  when 
equipped  for  that  business  and  they  know  the  effect  that  the 
construction  and  operation  of  the  railroad  through  it  will  have, 
but  do  not  know  the  market  value  of  such  lands  in  that  vicinity 
for  farming  or  other  purposes;  and,  on  the  other  hand,  we 
have  the  opinions  of  men  who  knew  the  general  market  value 
of  such  lands,  but  knew  nothing  of  its  value  as  the  site  of  a 
brick  plant.  To  which  set  of  witnesses  shall  we  listen?  Sup- 
pose a  company  of  intelligent  business  men  should  be  organized 
to  go  into  the  brick-manufacturing  business  and  aimed  to  buy 
such  a  plant,  but,  before  investing  their  capital,  they  wanted 
information  as  to  the  value  of  the  property  to  be  purchased,  to 
which  set  of  these  witnesses  would  they  turn  for  advice?  If 
common  business  sense  would  lead  them  to  seek  the  advice  of 
men  experienced  in  that  business  so  the  reason  and  common 
sense  upon  which  our  rules  of  evidence  are  founded  require 
us  to  seek  information  from  the  same  source.  These  men  may 
not  know  the  market  value  of  land  in  that  vicinity,  not  even  of 
clay  grounds  unconnected  with  a  brickmaking  plant,  but  they 
do  know  the  value  of  such  a  propertv  as  that  of  defendant  as  a 
whole  located  within  four  or  five  miles  of  a  great  and  growing 
city,  whether  it  be  St.  Louis,  Chicago,  or  other  city,  and  that 
knowledge  is  exactly  what  is  needed  in  order  to  arrive  at  an 
intelligent  estimate  of  the  "just  compensation"  called  for  in  a 
case  like  this.  The  court  did  not  err  in  ruling  that  those  wit- 
nesses were  qualified  to  give  expert  evidence,  and.  if  the  jurv 
credited  their  testimony,  they  could  not  have  awarded  less  dam- 
ages than  thev  did. 

2.  The  defendant's  expert  witnesses  were  asked  to  state  the 
elements  which  entered  into  their  calculation  of  the  depreciation 
of  the  value  of  the  property,  and  among  those  elements  they 
stated  that  the  location  of  the  railroad  close  to  the  kilns  on  the 
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east  cut  off  the  only  means  of  extension  of  the  defendant's 
plant,  and  that,  but  for  the  railroad,  the  capacity  of  the  plant 
could  be  doubled  at  comparatively  small  expense.  In  an  in- 
struction fifiven  by  the  court  at  the  request  of  the  defendant, 
specifying  the  elements  of  damages  that  mig^ht  be  taken  into 
consideration,  the  jury  were  authorized  in  making^  their  award 
to  take  into  account,  amongf  other  thing^s  "the  hindrance,  if  any, 
to  the  extension  or  enlarefement  of  defendant's  plant."  Appel- 
lant complains  of  this  evidence  and  instruction  as  authorizing 
an  estimate  of  damages  based  on  "possibilities  of  the  future." 
We  do  not  so  understand  it.  The  witnesses  were  estimating-  the 
value  of  the  property  as  it  was  in  November,  1902,  when  the 
railroad  company  invaded  it.  In  estimating  its  then  value  they 
took  into  account  its  capacity  as  a  brickmaking  concern,  not 
only  as  then  developed,  but  also  as  it  was  then  capable  of  being 
further  developed,  and,  if  it  was  true,  as  they  said  it  was,  that 
without  increasing  the  machinery  and  equipment  as  then  ex- 
isted, except  to  build  other  kilns  in  a  line  to  the  east  of  those 
already  there,  the  capacity  of  the  plant  could  be  doubled,  that 
was  a  then  present  existing  fact  which  gave  a  then  present 
value  to  the  property,  and  a  destruction  of  it  was  a  depreciation 
of  its  then  value.  Boom  Co.  r.  Patterson,  98  U.  S.  403.  25  L. 
Ed.  206;  Mississippi  River  Bridge  Co.  r.  Ring.  58  Mo.  491,  496. 
There  was  no  error  in  the  court's  ruling  on  that' point. 

3.  A  witness  for  plaintiff,  Wilkins,  a  farmer  living  in  the 
neighborhood,  testified  that,  in  his  opinion,  the  construction  of 
the  railroad  through  defendant's  property  did  not  damage  it  to 
any  extent.  It  is  complained  by  appellant  that  on  cross-exam- 
ination the  witness  was  allowed  to  sav  what  the  commissioners 
had  allowed  to  Mrs.  Chrisner,  whose  farm  was  near  defendant's 
property,  for  her  damages  for  the  location  of  this  railroad 
through  it.  That  complaint  vSeems  to  be  founded  on  a  misunder- 
standing of  the  evidence  brought  out  on  a  cross-examination 
of  this  witness.  He  had  been  one  of  the  commissioners  who  had 
assessed  Mrs.  Chrisner's  damages,  and  had  agreed  with  the 
other  commissioners  in  awarding  her  $1,650  for  about  two  acres 
of  her  land  taken  in  the  right  of  way,  and  the  cross-examination 
onlv  tended  to  show  the  inconsistency  of  this  low  estimate  of 
defendant's  damages  with  his  own  estimate  of  the  widow's  dam- 
ages.   We  find  no  error  in  that. 

4.  There  was  a  good  deal  of  testimony  pro  and  con  on  the 
question  of  the  feasibility  of  constructing  a  switch  from  plaintiff's 
railroad  into  defendant's  premises  so  as  to  make  it  a  useful 
appurtenant  to  defendant's  property.  That  subject  was  pre- 
sented very  favorably  for  the  plaintiff  in  a  series  of  instructions 
given  at  the  plaintiff's  request.  The  evidence,  even  for  the 
plaintiff,  left  it  not  clear,  whilst  that  for  the  defendant  was  to 
the  effect  that  the  peculiar  construction  of  the  railroad  and  the 
topography  of  the  country  made  it  practically  impossible  to  con- 
struct a  serviceable  switch  from  plaintiff's  railroad  into  de- 
fendant's premises.    But  the  court  submitted  the  question  to  the 


Vol  21  R  R  R— Vol  44  Am  &  Eng  R  C  ^s  N  S         489 
St  Ik>uU,  etc.,  R.  Co.  v.  Continental  Brick  Co 

jury,  and  plaintiff  has  no  ri^ht  to  complain  if  the  jury  came  to 
the  conclusion  that  the  defendant  could  gain  no  benefit  from 
that  source.  In  instruction  5,  g^iven  for  the  defendant,  the  court 
instructed  the  jury  that,  in  considering^  the  switch  question,  they 
should  consider  that  to  obtain  a  switch  the  defendant  would 
either  have  to  obtain  the  consent  of  the  railroad  company  or 
convince  the  railroad  commissioners  that  the  defendant's  busi- 
ness was  such  as  to  justify  it,  and  if  the  railroad  commissioners 
should  allow  it  the  defendant  would  have  to  bear  the  cost  of 
building  and  maintaining  it.  That  instruction  is  complained  of, 
but  we  think  it  expresses  the  law  correctly.  The  plaintiff  com- 
plains, also,  that  the  court  nullified  the  instructions  given  at  its 
request  on  this  subject  by  the  following  instruction  given  for 
the  defendant :  **The  court  instructs  the  jur>'  that  in  arriving  at 
their  verdict  they  should  not  consider  the  benefits,  if  any,  that 
may  accrue  to  defendant  by  reason  of  the  construction  of  said 
road  which  are  common  to  other  landowners  in  the  vicinity  of 
said  road,  parts  of  whose  lands  are  not  taken,  nor  should  the  jury 
consider  the  opening  up  of  new  country  by  the  plaintiff  as  a 
special  benefit  to  defendant."  The  meaning  of  that  instruction 
was  that  the  opening  up  of  a  new  countr>'  was  not  a  benefit 
special  to  the  defendant  that  was  not  shared  in  by  the  public  in 
general.    We  find  no  error  itt  that. 

5.  One  of  defendant's  witnesses  testified  that  among  the  ele- 
ments considered  by  him  in  estimating  the  damage  of  the  defend- 
ant was  the  danger  from  fire  caused  by  the  trains  passing  on 
the  trestle  38  feet  high  over  the  works  of  defendant.  When,  on 
cross-examination,  his  attention  was  called  to  the  fact  that  the 
railroad  company  was  liable  under  the  statute  fo/  damage  by  fire 
set  out  by  one  of  its  locomotives,  he  said  that  was  so,  but  the 
fact  that  a  manufacturing  plant  was  thus  exposed  to  destruction 
b>  fire  was  an  element  of  depreciation  in  its  value  even  if  the 
owner  knew  that  he  was  entitled  to  recover  damages  from  a 
railroad  company  at  the  end  of  a  law  suit.  An  instruction  given 
at  the  request  of  defendant  informed  the  jury  that  the  railroad 
company  would  be  liable  under  the  statute  to  pay  for  property 
destroyed  by  fire  set  out  by  one  of  its  engines,  and  that,  there- 
fore, the  jury  should  not  include  in  their  estimate  of  defendant's 
damages  the  possible  damages  that  might  be  caused  in  that 
way,  but  that,  if  the  jury  should  find  that  defendant's  property 
was  specially  exposed  to  fire  from  that  cause,  different  from 
other  property  in  the  same  neighborhood,  and  that  thereby  de- 
fendant's property  was  depreciated  in  value,  they  should  allow 
for  such  depreciation.  The  opinion  of  the  witnesses  that  there 
is  a  present  depreciation  of  value  in  manufacturing  property 
because  of  its  peculiar  liability  to  destruction  by  fire,  notwith- 
standing a  railroad  company  may  be  ultimately  liable  for  the 
damages  incurred  if  the  fire  should  occur,  is  not  unreasonable. 
A  prudent  business  man  would  generally  prefer  to  purchase 
property  in  which  to  conduct  his  business  which  is  not  peculiarly 
liable  to  destruction  by  fire   even   though   the  menacing  party 
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may  be  solvent  and  liable  to  respond  in  damages.    There  was  no 
error  in  that  instruction. 

6.  Plaintiff  offered  evidence  to  show  that  it  had  offered  to 
give  the  defendant  the  clay  excavated  out  of  the  land  in  the 
construction  of  the  road,  and  that  defendant  had  declined  it. 
The  testimony,  on  objection  of  defendant,  was  excluded.  There 
was  no  error  in  that  ruling.  In  the  first  place,  there  might  be 
a  question  as  to  whether  clay  quarried  as  that  was  in  a  general 
excavation  for  the  purpose  of  railroad  construction  was  of  any 
practical  value  to  the  defendant,  but,  even  if  it  was,  the  law  is 
not  satisfied  with  the  payment  of  damages  in  "chips  and  whet- 
stones'' but  requires  it  to  be  paid  in  money. 

7.  In  one  of  the  instructions  given  at  the  request  of  defend- 
ant, after  enumerating  various  items  to  be  considered  in  assessing 
the  damages,  it  was  said :  "And  generally  all  matters,  owing  to 
the  peculiar  location  of  the  railroad  over  defendant's  land,  as 
may,  in  the  judgment  of  the  jury,  affect  the  convenient  and 
future  enjoyment  of  the  same  considered  as  a  whole,"  etc.  Ap- 
pellant complains  of  the  word  "peculiar"  as  there  used,  as  an 
intimation  to  the  jury  that,  in  the  opinion  of  the  court,  there 
was  something  peculiar  in  the  location  of  the  road.  Whilst 
the  word  "peculiar"  sometimes  has  an  offensive  meaning,  yet 
its  natural  and  usual  meaning  is  particular  or  special,  and  that 
is  the  same  in  which  it  was  used  in  this  instruction. 

8.  A  witness  for  the  plaintiff,  who  had  been  the  plaintiff's 
right  of  way  agent,  and  had,  before  the  commencement  of  this 
suit,  with  a  view  of  obtaining  a  right  of  way  by  agreement, 
talked  with  Mr.  Marks,  the  president  of  the  defendant,  was 
asked  if  in  that  conversation  the  subject  of  a  switch  was  men- 
tioned, and  what  was  said,  but  the  defendant  objected  on  the 
ground  that  it  called  for  what  was  said  in  an  effort  of  com- 
promise, and  the  court  sustained  the  objection.  In  the  question 
propounded  to  the  witness,  the  counsel  for  the  plaintiff  stated 
that  he  did  not  ask  for  what  may  have  been  said  in  an  effort  at 
compromise,  but  only  for  what  was  said  in  the  negotiation  for 
the  right  of  way.  That  form  of  the  question,  left  the  right  of 
way  agent  to  judge  whether  or  not  the  negotiation  was  in  the 
nature  of  an  effort  to  compromise,  and  if,  in  his  legal  opinion, 
It  was  not,  then  he  could  tell  all  that  was  said.  The  court  ruled 
correctly  on  that  point.  We  find  no  error  in  the  record.  The 
judgment  is  affirmed. 

Brace.  C.  J.,  and  Gantt  and  Lamm,  JJ.,  concur.  Burgess, 
Fox,  and  Graves,  JJ.,  dissent. 
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(Supreme  Court  of  North  Carolina,  Oct.  16,  1906.) 

[55  S.  E.  Rep.  263.] 

Injunction— Easemcnta—Disturbancc— An  easement  of  a  right  of 
way  acquired  by  a  railroad  company  will  be  protected  by  injunction 
against  interference,  without  regard  to  the  solvency  of  the  persons 
interfering  therewith. 

Easements — Obstruction — Injunction. — Before  a  railway  company 
is  entitled  to  invoke  the  aid  of  equity  in  protecting  its  easement  of 
right  of  way,  it  must  show  that  it  has  a  right  of  way,  together  with 
the  extent  of  it,  and  that  defendants  are  obstructing,  or  threaten  to 
obstruct,  its  use. 

Injunction—Temporary  Injunction. — ^Where,  in  a  suit  to  prevent 
interference  with  an  easement,  there  is  a  controversy  in  respect  to  the 
facts  necessary  to  be  proved  to  entitle  plaintiff  to  an  injunction,  both 
parties  will  be  restrained  from  interfering  until  a  trial  can  be  had. 

Railroads — Failure  to  Incorporate  within  Time  Prescribed. — The 
failure  of  a  railway  company  to  organize  under  an  act  authorizing 
its  organization  within  the  time  prescribed  therein  does  not  prevent 
a  valid  organization  thereafter,  unless  a  forfeiture  has  been  declared 
in  proceedings  instituted  by  the  state. 

Eminent  Domain — Power  to  Condemn — Railroads. — Priv.  Laws 
1854-55,  p.  280,  c.  230,  entitled  "An  act  to  incorporate  the  C.  Railroad 
Company,"  confers  on  the  company,  when  formed,  the  power  to  con- 
demn a  right  of  way  100  feet  wide  on  each  side  of  the  center  of  its 
track.  Priv.  Laws  1861-62,  p.  116,  c.  129,  entitled  "An  act  to  incor- 
porate the  C.  Railroad  Company,"  makes  no  reference  to  the  prior 
act,  and  confers  on  the  company,  when  formed,  the  power  to  con- 
demn land  for  a  right  of  way  and  other  purposes  necessary  to  carry 
into  effect  the  purposes  of  the  company.  Priv.  Laws  1862-63,  p.  27, 
c.  26,  entitled  "An  act  to  amend  the  charter  of  the  C.  Railroad  Com- 
pany," expressly  refers  to  the  act  of  1861,  and  confers  on  the  railroad 
company  power  to  condemn  a  right  of  way  200  feet  wide,  and  pro- 
vides for  the  acquisition  of  a  right  of  way  after  two  years  from 
entry,  which  provisions  are  contained  in  the  first  act,  but  not  in  the 
second.  There  was  no  direct  proof  under  which  act  the  company 
was  organized.  Held,  that  the  railroad  company  acquired  its  corpo- 
rate existence  by  virtue  of  the  act  of  1861,  and  that  act,  together  with 
its  amendments,  regulate  the  power  and  method  of  the  acquisition 
by  the  company  of  a  right  of  way. 

Railroads — Right  of  Way — ^Acquisition — Deeds — Construction. — An 
act  authorizing  the  incorporation  of  a  railroad  company  conferred  on 
it  the  power  to  condemn  land  for  a  right  of  way  and  all  other  pur- 
poses of  the  company.  An  owner,  granting  to  the  company  a  right 
of  way,  granted  a  right  of  way  to  so  much,  and  no  more,  than  the 
company  could  acquire  under  its  right  to  condemn  for  a  right  of 
way.  Held,  that  the  grant  conferred  on  the  railway  company  an 
easement  of  a  right  of  way  of  100  feet  in  width,  as  Rev.  Code,  c.  61, 
confers  on  railroads  the  power  to  condemn  land  of  the  width  of  not 
less  than  80  feet  and  not  more  than  100  feet. 

Same — Abandonment.* — Under  Revisal  1905,  §  388  (Rev.  Code,  c. 
65,  §  23).  providing  that  no  railroad  company  shall  be  barred  of  or 
presumed  to  have  conveyed  any  right  of  way  which  may  have  been 

*For  the  authorities  in  this  series  on  the  question,  what  does,  and 
does  not,  constitute  an  abandonment  of  a  railroad  right  of  way,  see 
foot-notes  appended  to  Enfield  Mfg.  Co.  v.  Ward  (Mass.),  19  R.  R. 
R.  600,  42  Am.  &  Eng.  R.  Cas.,  N.  S..  600;  Stannard  v.  Aurora,  etc., 
Ry.  Co.  (111.).  18  R.  R.  R.  685,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  685. 
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condemned  or  otherwise  obtained  by  any  statute  of  limitation,  or 
by  any  occupation  of  the  same  by  any  person,  the  possession  by  in- 
dividuals of  land  covered  by  a  railroad  ri^ht  of  way  cannot  operate 
as  a  bar  to  or  be  the  basis  for  any  presumption  Of  abandonment  by 
the  railway  of  its  riffht  of  way. 

Same — Action  by  Lpandowner. — Priv.  Acts.  l862-63»  p.  30,  c.  26,  § 
9,  provides  that,  in  the  absence  of  any  contract  with  a  railroad  com- 
pany in  relation  to  land  through  which  its  road  may  pass,  it  shall  be 
presumed  that  the  land  on  which  the  road  may  be  constructed,  to- 
fi^ether  with  100  feet  on  each  side  of  the  center  of  the  track  has  been 
Rranted  to  it  by  the  owner,  unless  the  owner  shall  apply  for  the  as- 
sessment of  the  value  of  the  land  within  two  years  after  the  finishing 
of  such  portion  of  the  road.  A  railroad  constructed  its  track  between 
the  termini  named  in  its  charter.  Part  of  the  track  was  built  over 
the  lands  of  an  owner  with  w^hom  no  contract  therefor  was  made, 
and  without  condemniuK  it.  The  owner  did  not  apply  for  the  assess- 
ment of  the  value  of  the  land  within  two  years  after  the  construction 
of  the  track.  Held,  that  the  railroad  company  acquired  a  riffht  of 
way,  though  after  the  expiration  of  the  two  years  it  built  side  tracks; 
the  building?  thereof  not  bein^  a  continuance  of  the  construction  of 
its  road. 

EUwements — Interference  with  Right  of  Way — Remedy. — Since  a 
railway  company  is  held  accountable  for  the  condition  of  its  right  of 
way,  and  may  be  compelled  to  build  side  tracks  and  other  structures 
necessary  for  the  discharge  of  its  duties  to  the  public,  it  has  the  right 
to  be  the  judge  of  the  necessity  and  extent  of  such  use,  and  a  person 
in  the  possession  of  the  right  of  way  cannot,  by  denying  the  neces- 
sity for  its  use  by  the  company,  drive  it  to  ejectment,  but  it  may  ob- 
tain the  aid  of  equity  to  restrain  any  obstruction  to  its  right  of  way. 

Appeal  from  Superior  Court,  Wake  County;  Webb,  Judg^e. 

Suit  by  the  Seaboard  Air  Line  Railroad  Company  a^inst 
Percy  J.  Olive  and  others.  From  an  order  declining:  a  motion 
for  an  injunction,  heard  on  notice,  plaintiff  appeals.    Reversed. 

T.  B.  Moniack  and  Hayes  &  Pace,  for  appellant. 

Argo  &  Shaffer,  R,  A'.  Sims,  and  /.  ^f.  White,  for  appellees. 

Connor,  J.  This  case  comes  up  on  appeal  by  plaintiff  from 
an  order  of  Jud^e  Webb  declining  a  motion  for  an  injunction, 
heard  upon  notice.  Plaintiff,  in  the  affidavit  of  its  superintend- 
ent, sets  up  a  claim  to  an  easement  over  the  lands  of  defendants, 
measuring:  from  the  center  of  its  track,  100  feet  on  each  side. 
For  the  purpose  of  showing:  title,  the  following:  statutes  were 
introduced:  "An  act  to  incorporate  the  Chatham  Railroad  Com- 
pany." Priv.  Laws  1854-55,  p.  280,  c.  230.  This  act  confers 
upon  the  company,  when  formed  in  accordance  with  its  pro- 
visions, power  to  condemn  a  rig:ht  of  way  over  lands  on  its 
route  "one  hundred  feet  wide  on  each  side  of  the  center  of  its 
track."  "An  act  to  incorporate  the  Chatham  Railroad  Company." 
Priv.  Laws  1861-62,  p.  116,  c.  129.  This  act  makes  no  ref- 
erence to  the  act  of  1854-55.  It  confers  upon  the  company,  when 
formed,  the  power  "to  condemn  land  for  rig:ht  of  way  and  other 
purposes  necessary  to  carry  into  effect  the  purposes  of  said 
company"  and  all  "rig:hts,  privileg:es  and  immunities,  and  be 
subject  to  the  limitations  and  restrictions  of  corporations  in 
this  state."  "An  act  to  amend  the  charter  of  the  Chatham  Rail- 
road Company."     Priv.  Law^s  1862-63,  p.  27,  c.  26.     This  act 
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makes  no  specific  reference  to  either  of  the  other  acts.  Among 
other  provisions,  express  power  is  conferred  to  condemn  land 
for  its  track,  etc.,  "one  hundred  feet  on  each  side  of  the  center 
of  the  track,"  etc.  It  is  further  provided  that,  in  the  absence  of 
any  contract  or  contracts  with  said  company  in  relation  to  land 
through  which  the  said  road  may  pass,  it  shall  be  presumed 
that  the  land  on  which  said  road  may  be  constructed,  together 
with  100  feet  on  each  side  of  the  center  of  the  track,  has  been 
granted  to  the  company  by  the  owner,  and  the  company  shall 
have  good  title  and  right  thereto,  and  shall  hold  and  enjoy  the 
same  as  long  as  the  same  may  be  and  for  the  purposes  of  the 
company,  unless  said  owner,  at  the  time  of  finishing  the  part  of 
the  road  on  his  land,  shall  apply  for  the  assessment  of  the  value 
of  the  land  within  two  years  next  after  the  finishing  of  such 
portion  of  the  road.  Two  ordinances  of  the  convention  of 
1861,  amending  the  "charter  of  the  Chatham  Railroad,"  expressly 
referring  to  the  act  of  1861.  The  act  of  1871  authorizing  the 
Chatham  Railroad  Company  to  change  its  name  to  the  Raleigh 
&  Augusta  Air  Line  Railway  (Laws  1871-72,  p.  11,  c.  11). 
Laws  1899,  p.  115,  c.  68,  authorizing  the  Raleigh  &  Augusta 
Air  Line  Railway  Company  to  consolidate  with  the  Raleigh 
&  Gaston  Railroad  Company.  Laws  1901,  p.  463,  c.  168,  au- 
thorizing said  companies  to  consolidate  with  other  companies 
named  therein,  forming  the  defendant  company.  Articles  of 
consolidation  and  merger  executed  pursuant  to  the  act  of  1901. 
These  acts  and  the  articles  of  merger  and  consolidation  vest 
in  the  plaintiff  all  of  the  rights,  privileges,  powers,  etc.,  of 
the  several  companies  entering  into  the  merger.  Spencer  v. 
Railroad,  137  N.  C.  107,  49  S.  E.  96,  1  L.  R.  A.  (N.  S.) 
604.  PlaintiflF  introduced  the  affidavit  of  Mr.  Jenks,  its  su- 
perintendent, setting  forth  that  the  Chatham  Railroad  Com- 
pany was  incorporated  by  Acts  1862-63,  p.  27,  c.  26;  that 
the  said  company  completed  its  railroad  through  the  town  of 
Apex,  in  which  the  lands  in  controversy  are  situate,  more 
than  30  years  ago;  that  the  owners  of  the  lands  at  and  near 
the  town  of  Apex  failed  to  apply  for  an  assessment  of  the 
value  of  the  lands  taken  by  said  railroad  for  its  right  of  way 
for  more  than  two  years  after  the  construction  and  completion 
of  said  road  through  their  land ;  that  by  reason  of  the  construc- 
tion of  the  Durham  &  Southern  Railroad,  which  crosses  the 
plaintiflF's  road  at  Apex,  and  the  increase  in  freights  and  busi- 
ness, it  is  essentially  necessary  that  plaintiflF  shall  build  addi- 
tional facilities  at  or  near  said  town,  including  side  tracks,  ware- 
houses, station,  etc.,  rendering  it  necessary  to  use  and  occupy  a 
large  portion  of  its  right  of  way  in  order  that  it  may  meet  the 
demands  of  the  public  for  transportation  of  passengers  and 
freight;  that,  upon  the  application  of  a  number  of  the  citizens 
of  Apex,  the  Corporation  Commission  on  August  4^  1906,  made 
an  order  requiring  the  plaintiflF  and  the  Durham  &  Southern 
Railway  Company  to  erect  a  Union  Depot  and  to  providp  ade- 
quate freight  facilities  at  said  town  within  90  days  from  date  of 
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said  order;  that  plaintiff  is  engaged  in  a  bona  fide  attempt  to 
obey  said  order,  and  to  that  end  has  a  lar^e  force  of  hands 
making  excavations  for  the  Union  Depot,  warehouses,  and  side 
tracks  necessary  to  provide  adequate  facilities  to  serve  the  public, 
etc.;  that  defendants  are  in  the  actual  possession  of  the  land 
over  which  its  ri^ht  of  way  nins,  and  are  forbidding  and  other- 
wise preventing^  plaintiff  from  proceeding  with  said  work. 

Defendant  J.  M.  White,  in  behalf  of  his  wife,  Mrs.  Lydia 
White,  avers  in  an  affidavi!:  That  the  Chatham  Railroad  Com- 
pany was  incorporated  by  the  act  of  1861  and  not  of  1863.  That 
said  act  of  1863  was  an  amendment  of  the  act  of  1861.  That 
his  wife  is  the  daughter  of  P.  W.  Dowd,  deceased,  and  in- 
herited from  her  father  the  lot  upon  which  she  resides  and 
over  which  plaintiff  claims  a  right  of  way  of  100  feet  from  the 
center  of  its  track.  That  her  father,  together  with  a  number 
of  other  persons,  owners  of  land  over  which  said  Chatham 
Railroad  was  to  be  constructed,  on  May  1,  1862,  entered  into  a 
contract  with  said  corporation,  a  copy  of  which  is  attached. 
The  contract  referred  to,  executed  by  P.  W.  Dowd  and  a  num- 
ber of  other  persons,  recites  that  whereas,  the  Chatham  Railroad 
Company  has  been  created  for  the  purpose  of  effecting  a  com- 
munication between  the  North  Carolina  Railroad  Company  and 
the  coal  fields  of  Chatham  County;  and  whereas,  the  benefits 
which  would  arise  from  the  building  of  said  road  would  exceed 
the  damage,  etc. — in  consideration  of  the  premises,  the  said 
parties  granted  and  conveyed  to  the  said  Chatham  Railroad 
Company  a  right  of  way  over  their  lands,  with  power  to  enter 
upon  same,  "according  to  the  pleasure  of  said  company,"  to  lay 
out,  use,  and  occupy  such  portion  of  said  land  contiguous  to 
such  railroad  as  they  may  deem  necessary  for  sites  for  their 
depots,  toolhouses,  warehouses,  engine  sheds,  workshops,  water 
stations,  wood-sheds,  or  other  buildings  or  yards  for  the  nec- 
essary accommodation  of  said  company  or  for  the  protection  of 
their  property;  it  being  expressly  understood  that  so  much  and 
no  more  of  the  lands  belonging  to,  owned,  or  held  by  us  sev- 
erally and  respectively  is  hereby  given,  granted,  and  surrendered 
to  the  said  Chatham  Railroad  Company,  than  the  said  company, 
by  the  act  of  the  General  Assembly  of  the  state  of  North  Car- 
olina incorporating  said  company  and  the  ordinances  of  the 
convention  of  the  state  in  amendment  thereof,  would  have  a 
right  to  condemn  for  the  use  of  said  company."  Following 
this  language  is  a  provision  that  no  portion  of  said  lands  upon 
which  a  dwelling  house,  yard,  garden,  or  burial  ground  is  situate 
shall  be  entered  upon  in  such  a  way  as  to  disturb  any  such  yard, 
garden,  etc.  This  deed  is  under  seal  and  duly  recorded  June 
30,  1863.  That  the  said  contract  gave  plaintiff  no  right  to 
enter  upon  or  take  more  land  than  was  necessary  to  construct 
said  road  at  that  time.  That  said  company  under  and  by  virtue 
of  the  said  contract  entered  upon  the  land  and  constructed  its 
road,  taking  only  so  much  as  was  necessarv  for  that  purpose. 
That  the  strip  of  land  sought  by  the  plaintiff  in  this  action  is  a 
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part  of  the  yard  and  garden  of  defendants  J.  M.  White  and 
wife,  and  that  the  construction  of  the  side  track  would  take  100 
feet  lying:  between  the  dwelling^  and  the  present  road  and,  by 
the  dig:^ng:  of  a  cut  of  10  feet,  cause  the  destruction  of  a  public 
thoroug^hfare  which  has  been  in  existence  more  than  30  years, 
thus  cutting:  off  all  ingress  and  eg^ress  on  that  side,  and  alto- 
gether rendering  practically  untenable  the  house  as  now  situated. 
That  Mrs.  White  has  been  in  the  open,  adverse  possession  of 
this  land  for  more  than  30  years.  That  she  has  reared  her 
children  there,  and  that  she  is  strongly  attached  to  the  property 
by  reason  of  the  memories  connected  with  her  long  residence 
upon  it.  That  it  is  entirely  practicable  for  plaintiff  to  build  its 
side  track  upon  its  own  undisputed  land,  and  reach  the  Union 
Depot  without  in  any  way  interfering  with  the  premises  of 
Mrs.  White.  Defendants  admit  that  they  object  to  plaintiff 
entering  upon  the  premises,  insisting  that  it  has  no  right  to  do 
so.  They  deny  that  they  have  resorted  to  any  other  than  lawful 
means  to  prevent  plaintiff  entering  upon  their  lands. 

Defendant  Percy  J.  Olive,  in  an  affidavit,  admits  that  none  of 
the  other  defendants  nor  their  grantors  have  made  any  applica- 
tion to  have  damages  assessed  for  the  right  of  way  used  and 
occupied  by  plaintiff  and  its  predecessors.  He  denies  that  plain- 
tiff has  acquired  a  right  of  way  of  100  feet,  measuring  from 
the  center  of  the  track  on  each  side  thereof,  or  that  the  road 
has  been  completed.  He  says  that  the  plaintiff  is  building  the 
Union  Depot,  ordered  by  the  Corporation  Commission,  on  land 
which  it  has  purchased,  and  that  the  right  of  way  over  de- 
fendants' land  is  not  necessary  to  meet  or  discharge  any  duties 
to  the  public.  He  also  alleges  that  plaintiff  has  instituted  an 
action  of  ejectment  to  recover  possession  of  the  alleged  right 
of  way,  and  that  it  is  not  entitled  to  an  injunction  pending  the 
trial  of  said  action.  Defendants  insist  that,  before  an  injunction 
shall  issue  restraining  them  from  preventing  plaintiff  entering 
upon  their  lands,  the  issues  of  fact  raised  by  the  affidavits  should 
be  settled  by  the  jury. 

It  is  clear  that,  from  any  point  of  view  which  we  may  take 
of  this  case,  the  plaintiff  acquired  only  an  easement  over  de- 
fendants' land.  It  is  also  clear  that  the  remedy,  if  any,  to  which 
plaintiff  may  show  itself  entitled,  whether  granted  on  the  affi- 
davits and  proofs,  or  at  the  end  of  the  litigation,  is  in  its  char- 
acter injunctive,  either  mandatory  or  prohibitory.  It  is  by  this 
method  that  the  courts  protect  parties  in  the  enjoyment  of  an 
easement,  when  not  left  to  their  action  for  damages  for  inter- 
ference therewith.  It  would  seem  clear  that  when,  as  in  the  case 
of  a  railroad  company,  a  right  of  way  is  acquired  by  any  of 
the  statutory  methods,  or  by  grant,  for  the  purpose  of  enabling 
it  to  perform  its  duty  to  the  public,  such  easement  will  be  pro- 
tected by  injunction.  It  would  be  unreasonable  to  permit  a 
railroad  company  to  acquire  a  right  of  way  for  the  purpose  of 
constructing  its  tracks  and  necessary  buildings,  and,  when  it  is 
invaded  or  its  enjoyment  interfered  wrth,  confine  the  company 
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to  an  action  for  damages.  In  this  way  the  operation  of  railroads 
might  be  so  much  hindered  that  they  would  not  be  able  to  dis- 
charge their  public  duties,  the  primary  object  for  w^hich  they 
are  chartered.  The  law  is  well  stated  in  Beach,  Mod.  Eq.  §  676 : 
**The  jurisdiction  of  a  court  of  equity  to  protect  a  franchise  from 
unlawful  invasion  or  disturbance  by  injunction  is  clearly  settled 
and  has  been  recognized  as  benign  and  salutary.  The  ground  of 
such  jurisdiction  is  usually  the  prevention  of  irreparable  injur\% 
the  avoidance  of  a  multiplicity  of  suits,  and  the  abatement  of 
annoyances  in  the  nature  of  a  legal  nuisance.  Another  con- 
trolling reason  for  interference  by  equity  in  such  cases  is  that  the 
public  at  large  have  an  interest  in  the  protection  of  such  a 
privilege  as  well  as  the  party  interested.  And  while  the  court 
will  not  interpose  to  prevent  a  mere  trespass  of  an  ordinary 
character,  yet,  when  a  trespass  or  a  series  of  trespasses  will 
operate  to  destroy  or  seriously  impair  the  exercise  of  a  franchise^ 
the  apprehended  injury  will  be  enjoined." 

If  one  may  obstruct  the  right  of  way  of  a  railroad  company 
and  prevent  it  laying  its  tracks,  or  otherwise  providing  facilities 
for  transportation  of  freight  and  passengers,  and  be  responsible 
only  to  an  action  for  damages,  it  would  be  impracticable  for  the 
Corporation    Commission    to   enforce    its   orders   providing    for 
Union  Depots,  double  tracks,  and  other  means  necessary  to  the 
convenience  and  safety  of  the  public.     Injunctive  relief  against 
interference  with  the  use  of  the  right  of  way  of  a  railroad  com- 
pany is  not  given  because  of  any  special  consideration  for  these 
corporations,  but  because  they  are  public  agencies,  chartered,, 
organized,  and  given  the  right  of  eminent  domain,  in  contem- 
plation of  law,  to  serve  the  public.     They  are  a  part  of  the 
system  of  highways  of  the  state.    We  find  no  difficulty  in  holding 
that  the  plaintiff  is  entitled  to  injunctive  relief  against  interfer- 
ence with  its  right  of  way,  without  regard  to  the  solvency  of 
persons  interfering  therewith.     It  is  well  settled   in  this  state 
that  the  company  acquires,  either  by  the  statutory  method  of 
condemnation  or  by  presumption,  no  title  to  the  land,  but  an 
easement  to  subject  it  to  the  uses  prescribed.     Blue  r.  Rail- 
road, 117  N.  C.  644,  23  S.  E.  275;  Railroad  v.  Sturgeon,  120 
N.  C.  225,  26  S.  E.  779,  in  which  the  same  charter  now  being 
considered  was  before  the  court;  Barker  v.  Railroad,  137  N.  C. 
214,  49  S.  E.  115.    Before  the  plaintiff  is  entitled  to  invoke  the 
injunctive  power  of  the  court,  it  must  show  clearly:    (1)  That 
it  has  a  right  of  way  over  the  lands  in  controversy;  (2)  the  ex- 
tent  of    such   right;     (3)  that    defendants   are  obstructing  or 
threaten  to  obstruct  its  use.     If,  upon  this  record,  there  is  a 
controversy  in  respect  of  any  facts  necessary  to  be  proved  to 
entitle  the  plaintiff  to  the  injunction,  both  parties  will  be  re- 
strained from  trespassing  or  interfering  until  a  trial  can  be  had. 

With  these  preliminary  questions  disposed  of,  we  proceed  to 
inquire  whether,  upon  all  of  the  testimony  and  the  several  acts 
under  which  plaintiffs  claims  to  have  corporate  existence,  it  is 
entitled  to  the  relief  demanded.     We  are  met,  at  the  ^reshold,.. 
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with  a  controversy  in  reg^ard  to  the  ori^n  of  the  corporate 
life  of  the  Chatham  Railroad  Company.  In  any  one  of  the 
several  aspects  of  the  controversy,  it  is  necessary  to  fix  the  date, 
and  therefore  the  act,  under  which  the  company  acquired  a  legal 
status.  The  affidavit  of  Mr.  Jenks  states  that  the  company  was 
incorporated  by  the  act  of  1863.  The  defendants  allege  that  it 
was  incorporated  by  the  act  of  1861.  On  the  argument  plaintiff 
contends  that  its  origin  is  based  upon  the  act  of  1854.  If  the 
plaintiff's  contention  in  this  respect  is  sustained,  it  had  the 
power  to  condemn  a  right  of  way  of  200  feet  in  width,  and  it 
would  seem  that  the  deed  of  Mr.  Dowd  and  others  confer  a 
right  of  way  of  the  same  width.  This  act  also  contains  the 
provision  that  an  entry  raises  the  presumption  of  title  perfected 
at  the  end  of  two  years.  If,  on  the  contrary,  the  corporate 
existence  is  based  upon  the  act  of  1863,  the  deed  of  Dowd  and 
others,  being  dated  May  1,  1862,  is  invalid;  there  being  no 
corporate  entity  at  that  date  capable  of  taking  the  grant.  It  is 
not  necessary  to  inquire  whether  Acts  1854-55,  p.  280,  c.  230,  was 
repealed  by  Acts  1860-61,  p.  116,  c.  129.  While  there  is  much 
similarity  in  the  provisions  of  the  two  acts,  there  are  marked 
differences,  not  necessarily  in  conflict,  but  showing  that  for 
some  reason  the  persons  who  were  interested  in  the  proposed 
road  wished  to  have  a  new  charter.  But  one  of  the  persons 
named  in  the  act  of  1854  is  named  in  that  of  1861.  We  concur 
with  the  plaintiff's  counsel  that  the  failure  to  organize  under 
the  act  of  1854,  within  the  two  years  prescribed,  did  not  prevent 
a  valid  organization  thereafter,  unless  forfeiture  was  declared 
itpon  proceedings  instituted  by  the  state.  Womack,  Pr.  Corp. 
64-68,  where  the  authorities  are  cited.  While  this  is  true,  it 
may  well  be  that,  in  view  of  the  express  provision  that  upon 
failure  to  begin  work  within  two  years,  etc.,  "the  privileges  here 
granted  shall  be  forfeited  and  cease,"  etc.,  those  interested  in  the 
proposed  enterprise  preferred  to  avoid  any  possible  danger  of  a 
forfeiture  by  procuring  a  new  charter.  Again,  we  find  that, 
when  amendments  were  desired  to  the  charter  from  the  conven- 
tion of  1861,  the  ordinances  by  which  they  were  made  expressly 
refer  to  the  charter  as  the  "act  of  1861  (chapter  129),  ratified 
February  15,  1861,"  etc.  The  defendants  are  not  seeking  to  at- 
tack collaterally  the  charter  of  the  company,  as  in  Railroad  v. 
Lumber  Co.,  114  N.  C.  690,  19  S.  E.  646,'  but  are  seeking  to 
ascertain  under  which  of  two  charters  the  incorporators  organ- 
ized. It  is  well  settled  that  the  incorporators  of  a  proposed! 
private  corporation  must  accept  the  charter,  but  from  organiza- 
tion by  the  incorporators  pursuant  to  its  provisions  acceptance 
will  be  presumed.  Fertilizer  Co.  v.  Clute,  112  N.  C.  440,  17  S. 
E.  419;  Womack,  Pr.  Corp.  76,  77.  While  there  is  no  direct 
evidence  in  the  record  under  which  act  the  company  was  organ- 
ized, we  find  that  by  Acts  1862-63,  p.  27,  c.  26,  amendments  are 
made  to  "the  charter  of  the  Chatham  Railroad  Company."  This 
act.  does  not  expressly  refer  to  either  that  of  1854  or  1861,  but  in 
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section  4  (pag^e  28)  reference  is  made  to  the  ordinance  of  the 
'  convention  entitled  "An  ordinance  in  addition  to  an  amendment 

of  an  act  of  the  General  Assembly,  ratified  the  15th  day  of  Feb- 
ruary, 1861,  entitled  *An  act  to  incorporate  the  Chatham  Rail- 
road,' "  etc.  By  sections  7  and  8  (pag^e  28-30)  of  this  amendaton- 
act  power  is  ^iven  to  condemn  a  rigfht  of  way  over  lands  "of  one 
hundred  feet  on  each  side  of  the  center  of  the  track,"  etc.  This 
is  followed  by  section  9  (page  30),  providing  for  the  acquire- 
ment of  right  of  way  after  two  years  from  entry,  etc.  It  will  be 
observed  that  neither  of  these  provisions  are  in  the  act  of  1861, 
w  hile  both  of  them  are  in  the  act  of  1854  in  substantially  the  same 
language  as  in  the  amendment  of  1863.  This  act  is  manifestly 
an  amendment  to  the  act  of  1861,  and  not  of  1854.  In  the  light 
of  these  facts,  we  are  brought  to  the  conclusion  that  the  Chatham 
Railroad  Company  acquired  its  corporate  existence  by  virtue  of 
Acts  1860-61,  p.  116,  c.  129,  and  that  we  must  look  there  and  to 
the  acts  amendatory  thereof  for  the  power  and  method  of  ac- 
quiring rights  of  way. 

As  the  right  of  the  plaintiff  to  a  right  of  way  over  the  land 
owned  by  Mrs.  White  is  dependent  upon  an  entirely  different 
basis  than  to  the  lands  of  the  other  defendants,  it  will  be  best  to 
discuss  this  question  first.  Reading  the  deed  or  grant  of  Mr. 
Dowd  and  others  in  the  light  of  the  act  of  1861,  we  must  hold 
either  that  it  is  void  for  uncertainty,  or  find  some  standard  by 
which  to  apply  the  maxim,  "Id  certum  est  quod  certum  reddi 
potest."  The  grant  expressly  limits  the  extent  of  the  right  of 
way  to  "so  much  and  no  more  *  *  *  than  the  said  company 
by  the  act  of  the  General  Assembly  of  the  state  of  North  Caro- 
lina incorporating  said  company  *  *  *  would  have  a  right 
to  condemn  for  the  use  of  said  company."  The  act  of  1861  con- 
fers the  power  to  "condemn  land  for  right  of  way  and  all  other 
purposes  of  said  company."  We  are  no  nearer  a  solution  of  the 
question  as  to  the  width  of  the  right  of  way  when  we  read  the 
grant  in  the  light  of  this  language.  If  we  hold  that  a  right  of 
way  of  the  width  necessary  to  carry  into  effect  the  purposes  of  the 
company  was  granted,  we  are  confronted  with  the  question 
whether  the  words  "purposes  of  the  company"  must  be  so  con- 
fined to  the  purposes  which  existed  at  that  time,  and  that  its 
power  to  enter  and  occupy  was  exhausted  when  the  road  was 
constructed.  This  construction  would,  in  the  light  of  what  we 
know  to  be  the  purpose  of  constructing  a  railroad,  be  entirely 
too  narrow.  It  would  confine  the  company  to  the  soil  actually 
covered  by  its  cross-ties  and  rails,  with  the  drains  on  either  side. 
When  we  examine  the  charters  of  other  railroads  granted  by  the 
Legislature  from  1833  to  1860,  we  find  that,  when  the  width  of 
the  right  of  way  is  fixed,  it  is  usually  100  feet  from  the  center 
of  the  track.  Rev.  Code,  c.  61,  entitled  "Internal  Improvements," 
confers  upon  all  railroad  companies  the  power  to  condemn  land 
of  the  width  of  "not  less  than  eighty  feet  and  not  more  than  one 
hundred  feet."  It  would  seem  that,  in  the  absence  of  any  limit 
in  the  charter,  the  Chatham  Railroad  Company  by  the  general 
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public  law  referred  to  and  the  express  ^rant  of  all  "privileges, 
rights,  etc.,  of  corporate  bodies  in  the  state,"  had  "the  right  to 
condemn"  to  the  extent  of  100  feet,  and  thus  we  find  a  standard 
by  which  to  measure  the  right  granted  by  the  deed  of  May,  1862. 
Unless  we  can,  in  this  way,  give  effect  to  the  deed  by  rendering 
the  description  of  the  easement  certain,  we  would  be  compelled  to 
hold  it  invalid.  The  maxim,  "Ut  res  magis  valeat  quam  pereat," 
admonishes  us  that  it  is  our  duty  to  uphold  the  deed,  if  by  rea- 
sonable construction,  it  can  be  done.  We  think  that  the  words, 
**so  much  as  the  said  road  would  have  the  right  to  condemn," 
carry  the  right  of  way  to  the  extent  of  100  feet,  which  would  be 
fixed  by  adopting  the  center  of  the  track  as  the  point  from  which 
the  measurement  should  be  made,  extending  50  feet  on  each 
side.  This  construction  is  sustained  by  the  decisions  of  this  court 
in  Beattie  v.  Railroad,  108  N.  C.  425,  12  S.  E.  913 ;  Lumber  Co, 
V,  Hines,  127  N.  C.  131,  37  S.  E.  152. 

Defendants  call  to  our  attention  several  authorities  which  ap- 
parently militate  against  this  view  and  hol(^  that,  where  the  de- 
scription is  uncertain,  the  rieht  of  the  company  will  be  restricted 
to  the  land  actually  occupied  by  the  company.     We  have  ex- 
amined the  cases,  and  find  but  one  which  is  not  easily  distin- 
guished from  the  language  used  in  the  grant  before  us.    In  Ft. 
Wayne,  etc..  Railroad  v.  Sherry,  126  Ind.  334,  25  N.  E.  898,  10 
L.  R.  A.  48,  the  grant  was  a  right  to  construct  said  railroad 
agreeably  to  and  in  accordance  with  the  laws  of  the  state  of  In- 
diana, known  and  designated  as  "An  act  to  provide  for  the  in- 
corporation of  railroad  companies,"  etc.    The  statute  authorized 
the  company  to  acquire  by  condemnation  a  right  of  way  "six 
rods  in  width."    The  court  was  of  opinion  that,  as  the  company 
was  not  required  to  acquire  six  rods,  but  could,,  if  it  saw  proper, 
acquire  less,  the  language  of  the  statute  did  not  make  certain 
the  language  of  the  deed.    It  has  been  held  by  this  court  that  a 
railroad  company  is  not  required  to  condemn  the  full  width  au- 
thorized by  the  charter  (Beal  v.  Railroad,  136  N.  C.  298,  48  S. 
E.  674)  ;  but  it  has  the  "right  to  condemn"  to  the  prescribed 
limit,  and  this  is  the  standard  fixed  bv  the  deed.    In  the  case  of 
Onthank  v,  L.  S.  &  M.  S.  R.  R.,  71  N.  Y.  194,  27  Am.  Rep.  35, 
the  easement  granted  was  a  right  to  lay  a  water  pipe.     It  was 
properly  held  that,  when  the  right  was  once  exercised,  the  loca- 
tion could  not  be  changed.     We  fully  concur  with  the  learned 
counsel  for  the  defendants  that  such  is  the  law.     We  are  now 
endeavoring  to  ascertain  the  extent  of  the  right.     What  passed 
by  the  deed?    In  Hargis  v,  Kansas  City,  C.  &  S.  Ry.,  lOO  Mo. 
210,  13  S.  W.  680,  a  right  of  way  of  indefinite  width  was  given. 
So,  too,  in  this  case.    The  court  said :    "Supposing  there  was  no 
definite  agreement  as  to  width  of  the  right  of  way,  but  an  inten- 
tion to  give  the  right  of  way,  then  we  think  the  railroad  company, 
in  entering  thereunder  and  building  its  road  at  large  expense, 
acquired  the  right  of  way  to  the  extent  authorized  by  law.  •  The 
landowner  has  not  manifested  his  intention  to  give  less  than  the 
company  could  acquire  under  the  statute,  nor  has  the  company 
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sought  to  limit  its  appropriation  to  any  less  amount,  and  it  seems 
to  us  that  the  only  rule  that  would  be  fair  and  just  to  both  par- 
ties in  most  cases  of  this  sort,  so  far  as  the  extent  of  appropria- 
tion is  concerned,  is  the  rule  which  the  law  provides."  1  Wood 
on  Railways,  §  211.  While  it  is  true,  as  stated  in  the  brief,  that 
Judge  Elliott  says  that,  when  the  width  of  the  right  of  way  is 
not  specified  in  the  grant,  the  company  will,  in  general,  acquire 
only  so  much  as  is  actually  taken  and  used,  or  is  reasonably 
necessary,  he  adds :  "There  is  much  reason,  however,  for  holding 
that  where  the  width  is  not  specified,  and  there  is  nothing,  either 
in  the  contract  or. in  the  acts  of  the  parties,  indicating  that  less 
than  the  statutory  width  was  granted,  it  will  be  presumed  that  a 
right  of  way  of  the  full  statutory  width  was  intended."  The 
decided  cases  are  not  uniform.  23  Am.  &  Eng.  Enc.  701.  It 
must  be  noted  that  the  grant  or  deed  for  the  right  of  way  signed 
by  Mr.  Dowd  is  also  signed  by  33  other  persons.  It  does  not 
appear  what  distance  is  covered  by  the  lands  of  the  several 
grantors,  but  it  is  not  reasonable  to  suppose  that  the  right  of  way 
over  the  lands  of  so  many  persons  was  intended  to  be  confined 
to  the  land  actually  occupied.  We  are  therefore  of  the  opinion 
that  the  deed  was  a  valid  grant  of  a  right  of  way,  and  that,  read 
in  the  light  of  the  statutes,  its  width  was  100  feet,  or  50  feet  on 
each  side  of  the  center  of  the  track.  This  being  so,  the  plaintiff 
acquired  the  same  right  as  if  it  had  condemned  the  right  of  way 
pursuant  to  chapter  61,  Rev.  Code. 

The  question  next  arises,  what  use  may  it  make  thereof?  and 
whether  it  has  lost  or  forfeited  such  rights  as  it  acquired.  The 
defendant  Mrs.  White  says,  and  we  take  it  as  true,  that  she  and 
her  father  had  been  in  the  actual  occupation  and  use  of  the  land, 
except  that  portion  upon  which  the  track  is  located,  for  more 
than  40  years.  Whatever  effect  such  possession  may  have  had 
is  controlled  by  the  provisions  of  Rev.  Code,  c.  65,  §  23 ;  Revisal 
1905,  §  388 :  "No  railroad  *  *  *  company  shall  be  barred  of 
or  presumed  to  have  conveyed,  any  real  estate,  right  of  way, 
easement,  which  may  have  been  condemned,  or  otlierwise  ob- 
tained for  its  use  as  a  right  of  way,  depot,  station  house,  or  place 
of  landing,  by  any  statute  of  limitation  or  by  occupation  of  the 
same  by  any  person."  This  statute  was  in  force  in  1862,  at  the 
date  of  the  grant  to  plaintiff.  It  was  commented  upon  and  sus- 
tained in  Railroad  v,  McCaskill,  94  N.  C.  746 ;  Bass  v.  Nav.  Co., 
Ill  N.  C.  439,  16  S.  E.  402,  19  L.  R.  A.  247.  The  possession 
by  defendants  of  the  land  covered  by  the  right  of  way,  therefore, 
cannot  operate  as  a  bar  to  or  be  the  basis  for  any  presumption  of 
abandonment  by  the  Chatham  Railroad  Company  or  its  succes- 
sors. As  the  other  questions  apply  with  equal  force  to  all  of  the 
defendants,  we  defer  discussing  them  until  we  have  disposed  of 
the  branch  of  the  case  affecting  the  other  defendants. 

In  regard  to  the  right  of  way  claimed  over  the  lands  of  the 
other  defendants,  there  being  no  contract  or  grant  and  no  con- 
demnation, the  plaintiff  relies  upon  the  provisions  of  the  charter 
as  amended  by  Acts  1862-63,  p.  30,  c.  26,  §  9,  set  forth  in  the 
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statement  of  facts.  The  same  provision  is  found  in  the  charter 
of  other  railroad  companies,  and  has  been  sustained  by  several 
decisions  of  this  court.  In  McCaskill's  Case,  supra,  construing^ 
the  identical  lang^ua^e.  Smith,  C.  J.,  said:  "The  presumption  of 
the  conveyance  arises  from  the  company's  act  in  taking  posses- 
sion and  building  the  railway,  when,  in  the  absence  of  a  contract, 
the  owner  fails  to  take  steps  for  two  years  after  it  has  been  com- 
pleted for  recovering  compensation.  It  springs  out  of  these  con- 
curring^ facts,  and  is  independent  of  inferences  which  a  jury  may 
draw  from  them.  If  the  p^rant  issued,  it  would  not  be  more 
effective  in  passing  the  owner's  title  or  estate.  Thus  vesting,  it 
remains  in  the  company  as  long  as  the  road  is  operated,  of  the 
specified  breadth."  We  had  occasion  in  Barker  v.  Railroad,  137 
N.  C.  214,  49  S.  E.  115,  to  consider  the  question,  and  stated  the 
conclusion  to  which  we  arrived  as  to  the  construction  of  the 
statute.  The  amendment  of  1863  conferred  upon  the  Chatham 
Toad  the  right  to  acquire  the  right  of  way  by  presumption  as  pre- 
scribed by  the  statute.  While  the  exact  dates  are  not  given,  we 
do  not  understand  that  any  controversy  is  made  in  regard  to  the 
entry  upon  the  lands  and  construction  of  the  road  by  the  Chat- 
ham Railroad  Company,  since  the  amendatory  act  of  1863,  and 
that  there  was  no  contract  authorizing  such  entry.  This  being 
so,  we  can  see  nothing  to  prevent  the  acquisition  of  the  right 
of  way  under  the  provisions  of  the  statute  by  the  admitted  failure 
to  have  the  damages  assessed  within  the  two  years.  The  defend- 
ants deny  that  the  company  has  ever  completed  the  road.  We 
do  not  understand  this  denial  to  be  that  the  company  has  not 
constructed  a  railroad  between  the  termini  named  in  the  charter 
and  amendments  thereto,  but  that,  by  building  side  tracks,  it 
continues  to  construct,  the  condition  has  not  arisen  making  the 
bar  complete.  We  think  this  construction  of  the  statute  too 
narrow.  If  adopted,  the  provision  would  be  made  of  no  effect. 
It  will  be  observed  that  the  requirement  in  this  respect  is  not 
that  the  entire  road  shall  be  completed,  but  that  the  bar  becomes 
complete  at  the  end  of  two  years  "after  the  finishing  of  such 
portion  of  the  road."  As  we  said  in  Barker's  Case,  supra:  "With 
the  policy  which  prompted  the  Legislature,  in  the  early  history 
of  railroad  building  in  the  state,  to  put  this  provision  in  the 
charter  of  the  contemplated  roads,  we  have  nothing  to  do. 
Finding  them  to  be  constitutional,  it  is  our  duty  to  interpret  and 
-enforce  them  in  accordance  with  well-settled  principles  of  legal 
construction." 

The  point  of  view  from  which  charters  for  railroads  were 
drawn  in  this  state  SO  years  ago  must  not  be  lost  sight  of  in 
construing  them  in  the  light  of  present  conditions.  If,  to  induce 
the  investment  of  capital  in  the  construction  of  railroads  and 
development  of  the  country,  large  privileges  were  conferred, 
not  inconsistent  with  the  exercise  of  the  sovereign  power  of 
the  state  in  controlling  them,  we  may  not  construe  them  away 
without  doing  violence  to  sound  principle  and  fair  dealing. 
When   these   rights   of   way   were   granted   or   statutes   enacted 
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permitting:  their  acquisition  in  the  exercise  of  the  rig^ht  of  emi- 
nent domain,  it  was  contemplated  that  they  should  be  of  suffi- 
cient width  to  enable  the  company  to  safely  operate  the  road  and 
protect  the  adjoining:  lands  from  fire  communicated  by  sparks 
emitted  by  the  engines.  Land  was  cheap  and  population  sparse. 
The  railroads,  as  the  charters  show,  were  to  be  built  by  the 
citizens  of  the  state;  the  capital  stock  to  be  subscribed  by  lar^e 
numbers  of  people.  Legislatures  were  ready  to  make  broad 
concessions  to  these  domestic  corporations,  and,  as  shown  bv 
the  record  in  this  and  other  cases  in  this  court,  the  owners  of 
lands,  because  the  "benefits  which  will  arise  from  the  building 
of  said  railroads  to  the  owners  of  the  land  over  which  the  same 
may  be  constructed  will  greatly  exceed  the  loss  which  may  be 
sustained  by  them,"  were  "desirous  to  promote  the  building" 
thereof,  and  to  that  end  to  give  to  them  rights  of  way  over 
their  lands.  When  the  road  has  been  constructed  and  the  bene- 
fits enjoyed,  although  new  and  unexpected  conditions  have 
arisen,  the  rights  granted  may  not  be  withdrawn,  although  the 
long  deferred  assertion  of  their  full  extent  may  work  hardship. 
In  McCaskill's  Case,  supra,  the  court  held  that  the  company 
was  not  required  to  use  every  part  and  parcel  of  the  con- 
demned land  at  once,  and  a  permissive  use  of  a  portion  of  such 
land  did  not  deprive  the  corporation  of  the  right  to  take  pos- 
session of  the  land  when  needed  for  corporate  purposes.  It  is 
supposed  that  this  decision  is  modified,  in  respect  to  the  right 
of  the  company  to  occupy  the  entire  right  of  way  by  Railroad 
V.  Sturgeon,  120  N.  C.  225,  26  S.  E.  779.  We  do  not  find  any 
language  in  the*  opinion  in  that  case  conflicting  with  the  propo- 
sition that  the  company  is  entitled  to  occupy  so  much  of  the 
right  of  way  as  may  be  necessary  to  accomplish  the  purpose  of 
the  original  acquisition.  Mr.  Justice  Montgomery,  in  Sturgeon's. 
Case,  says:  "What  reasonable  meaning  can  be  attached  to  the 
words  *for  the  purpose  of  ^the  company,'  except  that  the  land 
should  be  used  for  such  purposes  as  are  conducive  and  necessary 
to  the  conducting  of  the  business  of  the  company;  that  is,  of 
safely  and  rapidly  transporting  and  conveying  passengers  and 
freight  over  its  railroad.  That  is  the  whole  business  of  the 
company.  They  need  land  for  no  other  purposes  than  to  properly 
construct  their  roadbeds  and  drain  them,  build  side  tracks  when 
necessary,  and  houses  for  their  employees,  warehouses,  and 
station  houses,  with  convenient  ingress  and  egress,  and  for  a  few 
other  purposes  that  may  have  escaped  our  attention.  If  the 
company  should  need  the  whole  of  the  right  of  way  for  these 
purposes,  it  has  the  right  to  use  the  whole.'*  In  that  case,  the 
action  to  recover  possession  of  the  right  of  way  was  dismissed 
because  the  complaint  did  not  allege  that  the  land  occupied  by 
the  defendant  was  necessary  for  the  purposes  of  the  company. 
In  McCaskiirs  Case  this  question  was  not  raised. 

Defendants  say  that,  conceding  the  law  to  be  as  stated,  they 
deny  that  the  portion  of  the  right  of  way  in  controversy  is  nec- 
essary for  the  purposes  of  the  company,  and  that  this  denial 
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raises  an  issue  of  fact,  which  must  be  determined  by  a  jury. 
If  this  be  a  proper  construction  of  the  law  announced  in  Stur- 
g^eon's  Case,  very  serious  consequences  would  follow.  Any  per- 
son in  the  possession  of  the  rig^ht  of  way  of  a  railroad  could,  by 
denying  the  necessity  for  its  use  by  the  company,  drive  it  to  an 
action  of  ejectment,  delaying^  the  laying;  of  a  side  track  and 
building  of  a  blockhouse  or  station,  ordered  to  be  built  by  the 
Corporation  Commission,  or  decided  by  the  company  to  be  nec- 
essary for  the  safety  of  the  travelers  or  moving;  of  freight.  We 
cannot  think  the  court  ever  intended  to  so  hold.  As  the  company 
is  held  accountable  for  the  condition  of  its  rigfht  of  way,  and 
may  be  compelled  to  build  side  tracks  and  other  structures  nec- 
essary for  the  discharge  of  its  duties  to  the  public,  it  must  have 
the  correlative  right  to  be  the  judge  of  the  necessity  and  extent 
of  such  use.  The  question  was  presented  and  discussed  by 
Chief  Justice  Shaw  in  Brainard  v.  Clapp,  10  Cush.  (Mass.)  6, 
57  Am.  Dec.  74.  After  a  clear  statement  of  the  extent  to  which 
railroad  companies  may  use  their  right  of  way  at  the  time  of 
construction,  he  says:  "And  the  court  are  also  of  the  opinion 
that  the  right  and  power  of  the  company  to  use  the  land  within 
their  limits  may  not  only  be  exercised  originally,  when  their 
road  is  first  laid  out,  but  continues  to  exist  afterwards;  and  if, 
after  they  have  commenced  operations,  it  is  found  necessary,  in 
the  judgment  of  the  company,  to  make  further  uses  of  the  land 
assigned  to  them  for  purposes  incident  to  the  safe  and  beneficial 
occupation  of  the  road,  *  *  *  they  have  a  right  to  do  so  to 
the  same  extent  as  when  the  railroad  was  originally  laid  out  and 
constructed."  In  that  case  the  judge  charged  the  jury  that  they 
were  the  judges  of  the  necessity.  The  court  says:  "We  think 
the  jury  ought  to  have  been  instructed  that  the  company  had  a 
right,  under  the  powers  given  them  by  their  act  of  incorpora- 
tion, to  cut  down  the  trees  in  question,  as  one  of  the  acts  to  be 
done  on  the  land  within  the  five  rods,  to  fit  and  prepare  the 
track  for  the  safe  and  convenient  use  of  it,  for  the  transportation 
of  persons  and  freight  by  cars  and  locomotive  engines:  that 
they  were  the  judges  of  what  the  exigency  required."  This  we 
think  the  correct  view.  Of  course,  the  right  is  limited  by  the 
express  words  of  the  grant  "for  the  use  of  the  company."  Within 
that  limit  the  officers  of  the  company  must  be  permitted  to 
exercise  their  judgment.  To  permit  others  to  do  so  would 
seriously  interfere  with  the  power  of  the  roads  to  meet  the 
constantly  increasing  demands  of  the  public. 

We  have  not  discussed  the  provision  in  the  deed  or  the  charter 
prohibiting  the  plaintiflf  from  entering  upon  the  yard,  garden, 
burial  ground,  etc.,  of  defendants,  because  it  is  not  alleged  that 
any  portion  of  the  land  in  controversy  was  so  used  at  the  date 
of  the  acquisition  of  the  right  of  way.  If  it  has  been  appro- 
priated to  such  use  since,  the  right  of  the  plaintiff  would  not  be 
thereby  interfered  with.  In  drawing  the  injunction  order,  pro- 
vision should  be  made  to  prevent  anv  unreasonable  or  unnecessary 
damage  to  defendants*  premises,  by  affording  reasonable  time 
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for  gathering^  crops,  removing  fences,  and  otherwise  protecting 
defendants'  property.  These  matters  may  be  dealt  with  by  the 
court  in  the  order  to  be  made  herein. 

Upon  a  careful  and  anxious  examination  of  the  entire  record, 
we  find  no  controverted  facts  alleg^in^  the  le^al  merits  of  the 
case.  We  are  of  the  opinion  that  there  was  error  in  his  honor's 
order  refusing^  the  injunction;  that  in  reg^ard  to  the  lands  of 
Mrs.  White  the  plaintiff  is  entitled  to  a  rigfht  of  way  of  SO  feet 
on  each  side  of  the  center  of  the  track,  to  be  occupied  and  used 
for  the  "purposed  of  the  company" ;  that  in  reg^ard  to  the  other 
defendants  the  ri^ht  of  way  extends  100  feet  on  each  side  of 
the  center  of  the  track,  for  like  purposes;  that  the  defendants 
should  be  restrained  from  preventing^  or  interfering;  with  the 
use  of  such  ri^ht  of  way;  that  this  opinion  be  certified  to  the 
superior  court  of  Wake  county,  to  the  end  that  further  pro- 
ceeding's may  be  had  in  accordance  therewith. 

Error. 


Little  Rock  &  Ft.  S.  Rv.  Co.  v.  Greer. 

(Supreme    Court    of    Arkansas,    Jan.    6,    1906.      On    Rehearing,   July 

6.  1906.) 

[96  S.  W.   Rep.   129.1 

Public  Lands — Grants — Railroads — Right  of  Way. — Act  ConR. 
March  3,  1877,  granting  a  right  of  way  to  the  Hot  Springs  Railroad 
Company  through  the  Hot  Springs  reservation,  conferred  on  the 
railroad  company  only  a  pre-emption  right  **to  the  land  occupied,** 
and  did  not  pass  the  fee  in  streets  on  which  the  railroad  tracks  were 
laid,  which  was  expressly  reserved  in  the  government  for  the  use  of 
the  public. 

Eminent  Domain — Condemnation  of  Land — Railroad  Right  of  Way 
— Rights  of  Vendee. — Where  a  railroad  company  having  the  power 
of  eminent  domain  has  entered  into  actual  possession  of  land  neces- 
sary for  its  corporate  purposes,  whether  with  or  without  the  consent 
of  the  owner,  a  subsequent  vendee  of  the  latter  takes  the  land  subject 
to  the  burden  of  the  railroad,  and  cannot  recover  damages  to  his 
land,  provided  there  has  been  an  actual  taking  of  the  property,  con- 
sisting of  an  invasion  thereof  or  for  the  infliction  of  some  physical 
injury. 

Same — Damages — Extent. — Under  the  express  provisions  of  Const. 
2,  §  22.  and  Kirby's  Dig.  §  2899,  the  owner  of  land  taken  for  railroad 
purposes,  is  entitled,  before  or  at  the  time  of  the  taking,  to  com- 
pensation for  all  damages,  present  and  prospective,  which  he  sustains 
by  reason  of  the  construction  of  the  railroad. 

On   Rehearing. 

Same — Reconstruction   of   Railroad — Damages — Abutting   Owners.* 

— Where  plaintiff  by  his  purchase  of  certain  property  fronting  on  a 

*For  the  authorities  in  this  series  on  the  subject  of  the  elements  of 
the  damages  recoverable  by  abutting  owners  for  injuries  from  the 
construction  and  operation  of  railroads  in  streets,  see  foot-notes 
appended  to  Swain  v.  Boston  El.  Ry.  Co.  (Mass.).  19  R.  R.  R.  463, 
42  Am.  &  Eng.  R.  Cas.,  X.  S..  463;  foot-notes  appended  to  Hester  v. 
Durham  Traction  Co.  (X.  Car.),  15  R.  R.  R.  830,  38  Am.  &  Eng.  R. 
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street  on  which  defendant's  railroad  tracks  were  laid  took  title  to 
the  center  of  the  street  in  front  of  his  lot,  subject  to  the  public  ease- 
ment, he  was  entitled  to  recover  dama|?es  caused  by  the  reconstruc- 
tion of  the  railroad's  roadbed  in  the  street  in  front  of  his  premises 
by  the  buildinff  of  an  embankment  on  plaintiff's  side  of  the  center  of 
the  track,  narrowing:  the  street  to  a  width  of  18  feet,  and  impairing 
plaintiffs  rijfht  of  access,  etc. 

Appeal  from  Circuit  Court,  Conway  County;  Wm.  L.  Moose, 
Jud^e. 

Action  by  Robert  L.  Greer  against  the  Little  Rock  &  Ft.  Smith 
Railway  Company.  From  a  judgement  for  plaintiff,  defendant 
appeals.     Affirmed.     Rehearing:  denied. 

Plaintiff  alleged  that  since  January  1,  1902,  he  had  been  the 
owner  of  a  dwelling  house  fronting  on  Railroad  avenue  in  the 
city  of  Morrillton,  Conway  county.  Ark.,  which  he  uses  as  his 
family  residence;  that  he  was  entitled  to  the  enjo)mient  of  the 
avenue  leading  to  and  in  front  of  his  dwelling,  and  to  an  un- 
obstructed passage  along  and  across  the  same;  that  the  avenue 
from  time  immemorial  had  been  a  public  highway  on  which  de- 
fendant was  engaged  in  operating  a  railroad  in  front  of  plain- 
tiff's premises,  and  that  defendant  had  filled  in  its  roadbed  and 
right  of  way  with  a  great  quantity  of  earth,  raising  an  embank- 
ment which  obscured  and  cut  off  the  vieW,  and  light,  and  air, 
and  made  plaintiff's  dwelling  uncomfortable  and  unfit  for  hab- 
itation; that  the   embankment  had  also   obstructed   the   street, 
impairing  plaintiff's  right  of  access,  and  damaged  his  property 
to  the  sum  of  $500.     Defendant  answered  that  it  had  acquired 
a  right  of  way  100  feet  wide  along  the  property  in  question, 
and  that,  long  subsequent  to  the  acquisition  of  such  right  of  way 
and  the  construction  of  its  road,  plaintiff  acquired  his  property 
and  constructed  his  residence  with  knowledge  of  the  existence 
and  operation  of  the  railroad ;  that  defendant's  board  of  directors 
determined  to  change  the  grade  established  by  the  original  con- 
struction, and  that,  in  order  to  do  so,  it  was  necessary  to  make 
the  fill  complained  of,  which  was  accomplished  with  ordinary 
care.     Defendant  denied  that  plaintiff's  light  and  air  had  been 

Gas.,  N.  S.,  830;  foot-notes  appended  to  Mordhurst  v.  Ft.  Wavne, 
etc.,  Co.  (Ind.),  15  R.  R.  R.  122,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  122; 
Harrington  v.  Iowa  Cent.  Ry.  Co.  (Iowa),  15  R.  R,  R.  97,  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  97. 

For  the  authorities  in  this  series  on  the  subject  of  the  rights  of 
abutting  owners  as  affected  by  the  construction  and  operation  of 
railroads  in  streets,  see  foot-notes  appended  to  Coker  v.  Atlanta,  etc., 
Ry.  Co.  (Ga.),  17  R.  R.  R.  399,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  399. 

For  the  authorities  in  this  series  on  the  question  whether  abutting 
owners  are  entitled  to  damages  where  railroads  are  constructed  in 
streets,  see  foot-notes  appended  to  Bennett  v.  Long  Island  R.  Co. 
(N.  Y.),  19  R.  R.  R.  458,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  458;  foot-notes 
appended  to  Coker  v.  Atlanta,  etc.,  Ry.  Co.  (Ga.),  17  R.  R.  R.  399,  40 
Am.  &  Eng,  R.  Cas.,  N.  S.,  399;  foot-notes  appended  to  Camden  In- 
terstate Ry.  Co.  V.  Smiley  (Ky.).  15  R.  R.  R.  94,  38  Am.  &  Eng.  R. 
Cas.,  N.  S.,  94;  foot-note  appended  to  Little  Rock,  etc.,  R.  Co.  v. 
Newman  (Ark.),  14  R.  R.  R.  448,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  448. 
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cut  off  or  that  it  had  in  any  manner  obstructed  or  interfered 
with  the  public  highway  to  plaintiff's  damage. 

The  case  was  tried  on  the  following  agreed  statement  of 
facts : 

*The  plaintiff,  R.  L.  Greer,  is  the  owner  of  a  certain  lot  or 
tract  of  land  fronting  and  abutting  upon  Railroad  avenue,  one  of 
the  principal  streets  in  the  city  of  Morrillton.  The  property'  is 
about  70  feet  front  and  about  365  feet  back.  The  plaintiflF 
acquired  title  to  the  same  by  deed  of  conveyance  from  M.  D. 
Shelby,  on  the  22d  day  of  April,  1896.  That  he  entered  into 
possession  of  the  same,  and  improved  it  by  remodeling  a  certain 
house  then  standing  upon  it,  and  fixed  his  residence  and  began 
to  reside  upon  and  does  now  reside  upon  the  same.  That  prior 
to  the  time  the  plaintiff  acquired  his  property  in  the  premises, 
and  prior  to  the  time  when  the  defendant  constructed  its  line  of 
road  along  and  near  to  said  premises,  there  was  a  public  high- 
way established  and  maintained  along  the  north  side  of  what  was 
appropriated  by  defendant.  That  the  city  of  Morrillton,  after 
the  construction  of  said  railroad,  was  laid  Out  and  built  up 
along  both  sides  of  said  railroad  for  a  distance  of  about  one 
mile.  Within  this  distance  of  one  mile  is  situated  the  premises 
of  the  plaintiff,  but  said  premises  were  not  regularly  laid  out 
and  platted  as  any  portion  of  said  town  of  Morrillton.  That  the 
said  public  highway  afterward  became  known  and  recognized  as 
the  said  ''Railroad  Avenue'  above  referred  to.  That  the  said 
Railroad  avenue  has  been,  since  time  prior  to  the  construction  of 
said  railroad,  continuously  used  as  a  public  highway  and  as 
Railroad  avenue.  The  plaintiff's  property  is  more  particularly 
described  in  memorandum  attached  hereto,  marked  'Exhibit  A.' 
That  the  defendant's  road  was  constructed  along  said  highway 
in  the  year  1871. 

"It  is  agreed:  That  a  thorough  search  of  the  proper  records 
of  Conway  county  fails  to  disclose  that  the  defendant  railroad 
ever  acquired  any  right  of  way  along  said  road  or  avenue,  either 
by  a  grant  or  condemnation  proceeding;  and  fails  also  to  show- 
that  any  profile  or  map  of  said  route  was  ever  filed  with  the  clerk 
of  the  county  court  of  said  countv  as  contemplated  by  section 
2765  of  Sandels  &  Hill's  Digest.  That  the  said  defendant  com- 
pany originally  constructed  its  road  along  the  south  side  of  the 
old  public  highway  now  known  as  'Railroad  Avenue,'  practically 
on  the  surface  level,  just  opposite  the  plaintiff's  property  there 
being  a  slight  cut,  and  continued  to  maintain  and  operate  its 
said  road  along  said  line,  claiming  a  right  of  way  of  49j4  feet 
on  each  side  from  the  center  of  the  same,  which  is  more  clearly 
shown  in  a  plat  hereto  attached,  marked  'Exhibit  B.'  That  along 
in  front  of  plaintiff's  premises  the  ground  was  practically  level 
out  to  where  the  defendant's  cut  began,  which  was  6^  feet 
from  the  end  of  the  ties.  That  in  the  early  spring  of  1902  the 
defendant  railroad  company  elevated  its  grade  line  at  the  point 
in  controversy  to  a  height  of  11  feet.  That  in  the  elevation  of 
the  grade  line  it  constructed  an  embankment  or  dump  upon  which 
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to  operate  its  road;  that  the  said  dump,  at  its  top,  is  about  24 
feet  wide — that  is  to  say,  12  feet  wide  on  either  side  of  the  center 
line  of  the  track;  that  the  base  of  said  dump  on  the  north  side 
and  next  to  the  plaintiff's  premises  is  26  feet  wide,  measured 
from  a  perpendicular  line  dropped  from  the  center  of  the  track. 
That  there  is  yet  between  the  base  of  said  dump  and  the  sidewalk 
in  front  of  plaintiff's  premises  a  space  of  18  feet,  along^  which 
space  the  public  hig^hway.  Railroad  avenue,  now  runs.  Imme- 
diately next  to  plaintiff's  premises  there  is  now  a  sidewalk  of 
six  feet  wide.  The  plaintiff's  house  is  set  back  from  the  north 
of  said  sidewalk  a  distance  of  2854  feet  to  the  front  porch.  It 
is  14  inches  hi^h  from  the  gfround,  which  is  practically  on  a 
level  with  the  said  street.  That  the  residence  portion  of  the  city 
of  Morrillton  is  practically,  divided  by  the  railroad  at  the  point 
in  controversy.  That  before  the  construction  of  the  embankment 
above  mentioned  the  railroad  could  be  crossed  by  pedestrians  at 
any  point  opposite  the  plaintiff's  dwelling^.  That  it  can  now  be 
crossed  only  by  climbing;  over  the  said  embankment,  which  rises 
at  an  ang;le  of  45  degrees,  or  else  by^  going  240  yards  along  said 
highway  to  the  west,  at  which  point  the  railroad  company  has 
constructed  an  underground  crossing  for  persons,  animals  and 
teams;  this  is  in  an  opposite  direction  from  the  business  portion 
of  the  town,  and  just  outside  the  corporate  line,  a  distance  of  20 
or  30  feet.  That  persons  crossing  at  the  underground  crossing 
mentioned  are  compelled  to  cross  the  property  of  an  oilmill, 
located  on  the  south  side  of  the  railroad,  near  said  underground 
crossing,  and  go  a  distance  of  750  feet  to  Church  street,  in 
order  to  turn  back  east  one  block  toward  the  business  portion  of 
town  and  turn  north  in  order  to  reach  the  dwellings  on  the 
south  side  of  the  railroad  opposite  plaintiff's  property.  That 
before  the  construction  of  the  present  embankment  there  had 
been  maintained  for  a  long  number  of  years  a  public  crossing 
over  defendant's  railroad  at  a  point  180  feet  east  of  plaintiff's 
property.  That  said  crossing  has  been  closed  by  the  construction 
of  said  embankment,  and  has  not  since  been  opened.  That 
since  the  construction  of  said  embankment  it  is  impracticable 
to  cross  the  same  with  vehicles  of  any  kind.  The  nearest  open 
crossing  at  this  time  at  which  the  railroad  may  be  crossed  east 
of  Greer's  property,  and  toward  the  business  part  of  the  city,  is 
400  yards. 

"It  is  agreed:  That  the  directors  of  the  Little  Rock  &  Ft. 
Smith  Railway,  having  decided  that  it  was  impracticable  to 
operate  its  line  of  road  and  promptly  move  the  traffic  offered  to 
it  for  shipment  on  its  present  degree  of  curvature  and  on  its 
established  maximum  grade  line,  in  April,  1902,  passed  at  their 
annual  meeting  in  the  city  of  Little  Rock,  Ark.,  a  resolution 
authorizing  the  re-establishment  of  its  line  of  road  on  the  same 
and  different  alignment  and  on  a  maximum  of  six-tenths  of  1 
per  cent,  grade  line;  that  in  pursuance  to  this  resolution  the 
large  embankment  in  front  of  plaintiff's  premises  was  con- 
structed; that  in  the  exercise  of  the  highest  degree  of  care  and 
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skill  in  engineering  this  lar^e  embankment  was  necessary  to  the 
perfect  construction  of  defendant's  line  of  road  on  the  newly 
established  maximum  g^rade  liner  that  said  embankment  was 
constructed  after  the  most  approved  modem  method,  in  the  most 
skillful  manner  possible ;  that  for  a  number  of  years  the  defend- 
ant has  been  unable  to  move  promptly  the  vast  amount  of  freig^ht 
offered  to  it  for  shipment  for  interstate  points  and  locally ;  that, 
when  defendant's  line  of  road  has  been  constructed  according  to 
the  present  plans  adopted  by  its  eng^ineerin^  department,  each 
engfine  and  crew  of  train  hands  will  be  able  to  move  approxi- 
mately 60  per  cent,  more  freight  than  such  engine  and  crew  has 
been^  able  to  move  over  the  old  line,  operated  with  the  most 
consummate  skill.  In  the  construction  of  the  embankment  in 
front  of  plaintiff's  premises,  defendant  did  not  interfere  with  or 
injure  physically  the  premises  of  the  plaintiff;  that  the  public 
highway  still  exists  along  the  base  of  said  embankment  and  in 
front  of  plaintiff's  premises,  and  that  wagons  and  vehicles  of 
standard  width  are  able  to  travel  along  and  pass  each  other 
on  said  highway  at  any  pqint.  That  whatever  right  of  wav 
defendant  owns  in  front  of  plaintiff's  premises,  it  owned  long 
before  plaintiff  bought  said  property  or  improved  the  same. 
That  Cherokee  street  railway  crossing,  which  was  closed  by  the 
obstruction  of  said  embankment,  is  within  the  city  limits  of 
Morrillton,  and  that  the  city  authorities  have  taken  no  steps  to 
re-establish  said  crossing,  save  to  attempt  to  compel  the  railway 
company  to  open  again  the  same.  When  the  defendant's  plans 
for  the  reconstruction  of  its  road  have  been  fuUv  carried  out  it 
will  only  be  necessary  for  defendant  to  operate  about  half  as 
many  trains  as  at  present,  and  the  defendant  will  reduce  fully 
50  per  cent,  the  chances  of  injuries  to  persons  and  property  by 
the  movement  of  trains." 

Oscar  L.  Miles,  for  appellant. 
Rcid  &  Strait,  for  appellee. 

Wood,  J.  The  Constitution  provides  that:  **Private  property 
shall  not  be  taken,  appropriated  or  damaged  for  public  use 
without  just  compensation  therefor."  In  R.  R.  Co.  v.  William- 
son, 45  Ark.  429,  it  was  contended  that  "where  the  fee  of  the 
streets  is  in  the  city,  and  it  grants  a  right  of  way  to  a  railroad 
company  to  construct  its  road  along  a  street,  pursuant  to  an  act 
of  the  Legislature,  authorizing  such  use  of  the  street,  and  the 
track  is  laid  in  a  proper  and  skillful  manner,"  the  railroad  com- 
pany is  not  liable  to  abutting  lot  owners  for  consequential  dam- 
ages. In  disposing  of  that  question,  this  court  held  (quoting 
syllabus) :  **The  owner  of  premises  abutting  upon  a  street  in  a 
city  or  town  may  recover  from  a  railroad  company  the  damages 
resulting  to  his  premises  by  the  construction  of  its  roadbed, 
or  other  structures  on  its  right  of  way  along  the  street,  in  such 
manner  as  to  obstruct  access  to  the  premises,  though  he  have 
no  interest  in  the  fee  of  the  street,  and  no  part  of  his  premises 
be  taken   and  the   road  or  other  structure  be   skillfully  built." 
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That  case  rules  this,  and  the  learned  and  exhaustive  opinion  of 
Chief  Justice  Cockrill  has  left  nothing^  more  for  us  to  say  upon 
the  question.  But  counsel  for  appellant,  while  conceding  that 
the  doctrine  of  that  case  "is  perfectly  sound,"  yet  says:  "It 
can  have  no  application  to  the  facts  in  this  case,"  for,  says  he, 
**in  the  case  at  bar  the  railway  company  is  not  occupying^  a  public 
hig^hway.  The  public  highway  yet  remains  intact.  In  the  case 
at  bar  the  plaintiff  owns  no  fee  in  any  part  of  the  g^round  occu- 
pied by  the  dump  of  the  railway,  nor  has  he  any  property  interest 
whatever  in  any  portion  of  the  company's  right  of  way;  and  in 
the  case  at  bar  it  must  be  clearly  understood,  and  all  the  time 
remembered,  that  the  railway  company  not  only  acquired  its 
right  of  way,  but  had  constructed  its  line  of  road  upon  that 
right  of  way  25  years  before  the  plaintiff  had  acquired  title  to 
the  property  for  which  he  now  seeks  to  recover  damages." 

A  glance  at  the  facts  of  the  two  cases  will  show  that,  in  the 
essential  particulars  upon  which  the  doctrine  in  the  Williamson 
Case  was  announced,  there  is  no  difference  between  that  case 
and  this.  Learned  counsel  for  appellant  mistakes  the  facts 
and  the  law  when  he  says  that,  in  the  Williamson  Case,  William- 
son was  the  owner  in  fee  of  the  soil  to  the  center  of  the  street 
upon  which  he  owned  lots  abutting.  The  act  of  Congress  of 
March  3,  1877,  only  gave  to  the  claimants  of  the  lands  of  the 
United  States  government  at  Hot  Springs  a  pre-emption  right 
to  the  land  occupied  by  them.  The  fee  in  the  streets  never  passed 
to  individual  claimants.  It  was  expressly  reserved  in  the  govern- 
ment for  the  use  of  the  public  at  Hot  Springs.  See  Williamson 
Case,  supra.  The  decision  in  Ry.  Co.  r.  Williamson,  supra,  upon 
the  question  now  under  consideration  was  bottomed  upon  the 
fact  that  Williamson  was  not  the  owner  of  the  fee  in  the  soil 
when  the  railway  company  secured  its  right  of  way  and  built 
its  road  over  it.  Judge  Cockrill  says:  **Xow  the  fundamental 
law  is  that  private  property  shall  not  be  taken,  appropriated,  or 
damaged  for  public  use  without  just  compensation."  Under  this 
enlarged  provision,  our  inquiry  is  no  longer  limited  to  the  ques- 
tion, has  private  property  been  taken  for  public  use?  and  it  is 
useless  to  recur  to  cases  which  are  confined  to  the  interpretation 
of  a  clause  containing  that  limitation  only.  A  provision  similar 
to  that  in  our  Constitution  is  found  in  the  Constitutions  of  Illi- 
nois, Colorado,  Georgia,  Nebraska,  California,  West  Virginia, 
and  Pennsylvania,  and  in  each  of  these  states  it  has  been  held  by 
the  courts  of  last. resort  that  this  addition  to  the  old  provision 
against  taking  private  property  without  compensation  was  in- 
tended to  afford  redress  where  none  could  be  had  before" — citing 
many  cases.  And,  continuing:  "An  examination  of  the  cases 
will  show  that  it  may  not  be  taken  as  settled  that,  where  this 
provision  prevails,  it  is  no  longer  necessary  that  there  should 
bt  a  physical  invasion  or  spoliation  of  one's  land  in  order  to 
give  a  right  of  recovery."  Had  Williamson  been  the  owner 
of  the  fee  m  the  land  taken,  this  language  would  have  been  in- 
a[^ropriate.     Moreover,   the   cases   cited   in  the   opinion  show 
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clearly  that  the  ruling  was  based  upon  the  idea  that  Williamson 
was  not  the  owner  of  the  land  taken,  yet;  as  he  was  the  owner, 
at  the  time  the  railroad  was  built,  of  land  that  had  been  injured 
by  its  construction,  he  was  allowed  to  recover.  Some  of  the 
strongest  cases  cited  were  those  where  the  land  damaged  was 
not  even  situated  on  the  street  or  highway  taken  for  railroad 
purposes.  Counsel  for  appellant  invokes  the  well-settled  doctrine 
"that  where  a  railroad  company  having  the  power  of  eminent 
domain  has  entered  into  actual  possession  of  land  necessary  for 
its  corporate  purposes,  whether  with  or  without  the  consent  of 
the  owner  of  such  land,  a  subsequent  vendee  of  the  latter  takes 
the  land  subject  to  the  burden  of  the  railroad;  and  the  right  of 
payment  from  the  railroad  company,  if  it  entered  by  virtue  of  an 
agreement  to  pay,  or  to  damages  if  the  entry  was  unauthorized, 
belongs  to  the  owner  at  the  time  the  railroad  company  took 
possession.'*  And  he  cites  Roberts  v.  Railroad  Co.,  158  U.  S.  1, 
15  Sup.  Ct.  756,  39  L.  Ed.  873 ;  McFadden  v,  Johnson,  72  Pa. 
335,  13  Am.  Rep.  681 ;  Navigation  Co.  v.  Decker,  2  Watts  (Pa.) 
343 ;  2  Wood  on  R.  R.  994 ;  McLendon  v.  Atlanta  &  West  Point 
R.  R.,  54  Ga.  293 ;  Allen  v.  Railroad  Co.,  107  Ga.  838,  33  S.  E. 
696;  T.  W.  &  W.  Ry.  Co.  v,  Morgan,  72  111.  155;  111.  Central 
R.  R.  Co.  V.  Allen,  39  111.  205;  Indianapolis,  Bloomington  & 
Western  Ry.  Co.  v,  Walter  McLaughlin  et  ux.,  77  111.  275.  We 
have  examined  these  authorities,  and  find  that  the  doctrine  is 
applied  only  in  cases  where  there  has  been  a  taking  of  the  prop- 
erty; where  the  corpus  of  the  property  was  invaded  and  suffered 
some  physical  injury. 

It  is  a  well-established  rule  of  law  that  the  owner  of  land 
taken  for  railroad  purposes  is  entitled,  before  or  at  the  time  of 
the  taking,  to  compensation  for  all  damages,  present  and  pro- 
spective, which  he  sustains  by  reason  of  the  construction  of  the 
railroad.  Const,  art.  2,  §  22 ;  Kirby's  Dig.  §  2899.  Such  damages 
include  the  value  of  that  part  of  the  land  which  is  taken,  as  well 
as  the  damages  consequent  upon  such  taking  to  the  residue. 
The  doctrine  invoked  by  appellant  has  its  rationale  in  the  pre- 
sumption that,  in  the  absence  of  proof  to  the  contrary,  the  owner, 
who  is  entitled  to  such  compensation,  received  same  before  or 
at  the  time  his  land  was  charged  with  the  servitude;  that  this 
was  considered  and  settled  when  the  owner  conveyed  the  land 
to  the  railroad,  or  when  the  railroad  acquired  its  title  by  con- 
demnation; or  that  the  owner  was  barred  from  claiming  such 
compensation  where  the  railroad  had  acquired  title  by  prescrip- 
tion.   23  A.  &  E.  Enc.  Law,  714. 

For  obvious  reasons  the  doctrine  urged  could  not  apply  to 
one  whose  property  had  never  been  taken,  and  who  was  not 
therefore  entitled  to  set  up  a  claim  for  damages  as  one  whose 
property  had  been  taken.  By  limiting  the  right  to  recover  for 
damages  to  those  whose  property  had  been  taken  under  the  old 
rule  prior  to  the  adoption  of  the  Constitution  of  1874,  great 
injustice  and  inequality  often  arose.  As  is  shown  by  Judge 
Cockrill  in  Ry.  v,  Williamson,  supra,  it  was  to  obviate  this  that 
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the  constitutional  provision  was  broadened  so  as  to  give  com- 
pensation to  the  one  whose  property  was  damaged  (although 
not  taken)  for  publi<:  use,  as  well  as  to  the  one  whose  property 
was  taken.  It  is  under  this  provision  as  construed  by  this  court 
in  Ry.  v.  Williamson,  supra,  that  appellee  seeks  and  is  entitled 
to  recover.  Under  this  provision  the  cause  of  action  accrues 
when  the  damage  is  done,  and  accrues  to  the  one  who  is  the 
owner  of  the  land  at  the  time  of  the  construction  which  causes 
the  injury  or  damage.  As  shown  in  one  of  the  citations  from 
Ry.  V,  Williamson,  to  warrant  a  recovery  in  all  cases  where  the 
property  is  damaged  but  not  taken,  by  the  obstruction  in  a 
street,  it  must  appear  that  there  was  some  "physical  disturbance 
of  a  right,  either  public  or  private,  which  the  plaintiff  enjoys 
in  connection  with  his  property,  and  which  gives  to  it  an  addi- 
tional value,  and  that  by  reason  of  such  disturbance  he  has 
sustained  a  special  damage  with  respect  to  his  property  in  excess 
of  that  sustained  by  the  public  generally."  Rigney  v.  Chicago, 
102  111.  64.  This  doctrine  was  recognized  in  Ry.  v,  Newman,  73 
Ark.  1,  83  S.  W.  653,  but  in  that  case  the  complainant  and 
appellant  could  not  recover,  for  the  reason  that  he  had  not  sus- 
tained any  special  damage.  In  this  case  the  facts  show  that  ap- 
pellee sustained  damage  that  was  special  and  peculiar  to  hiiii, 
not  shared  in  by  the  general  public.  The  building  of  the  em- 
bankment along  the  street  ex  adverso  appellee*s  premises  pro- 
duced special  injury  to  him,  as  shown  by  the  proof,  which  gave 
him  a  cause  of  action.  Rv  v.  Williamson,  supra;  William  P. 
Abendroth  v,  Manhattan  R.  R.  Co.  (N.  Y.)  11  L.  R.  A.  634, 
notes. 
Affirmed. 

On  Rehearing. 

McCuLLOUGH,  J.  The  principle  is  made  cleaf  in  the  original 
opinion  that  where  a  railroad  corporation  lawfully  acquires  a 
right  of  way  over  land,  either  by  grant,  prescription,  or  con- 
demnation, such  acquisition  covers  all  damages,  present  and 
prospective,  resulting  to  the  owner  whose  land  is  invaded.  This 
upon  the  theory  that  full  compensation  is  allowed  at  the  time, 
and  can  be  recovered  only  once.  This  principle  applies,  how- 
ever, only  to  one  whose  lands  have  been  invaded  and  to  the 
extent  only  of  such  invasion.  One  whose  land  has  not  been 
previously  taken,  under  voluntary  grant,  prescription,  or  con- 
demnation, may  recover  compensation  for  damages  whenever 
the  same  accrues ;  and,  where  there  is  a  new  or  additional  taking, 
damages  therefor  may  be  recovered.  According  to  the  agreed 
statement  of  facts  in  the  case,  the  railroad  company  never  ac- 
quired a  right  of  way  by  grant  or  condemnation.  Its  acquisition 
by  prescription  was  therefore  only  to  the  extent  of  the  actual 
taking,  which  was  the  land  covered  by  its  roadbed,  and  no  more. 
St.  L.  &  S.  W.  Ry.  Co.  v.  Davis  (Ark.)  87  S.  W.  445.  It  is 
said  in  the  agreed  statement  of  facts  that  the  company  claimed 
a  right  of  way  49 J4  feet  on  each  side  of  the  center  of  the  tracks 
but  it  is  not  shown  that  the  claim  was  asserted  in  a  manner 
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sufficient  to  ^ive  it  the  rig^ht  by  prescription.  There  was  no 
actual  occupancy  of  the  ground,  and  no  map  and  profile  of  the 
route  was  ever  filed-  The  company,  in  recently  reconstructing 
its  roadbed,  has  encroached  upon  the  public  street  in  front  of 
plaintiff's  property  by  building  a  dump  11  feet  high  and  26 
feet  wide  on  that  side  from  the  center  of  the  track,  thus  nar- 
rowing the  street  to  a  width  of  18  feet.  Damages  are  now 
sought  for  this  encroachment.  The  plaintiff,  by  his  conveyance 
from  Shelby,  took  title  to  the  center  of  the  street  in  front  of  his 
lot  subject  to  the  public  easement.  Dickinson  z\  Ark.  City  Im- 
provement Co.  (Ark.)  92  S.  W.  21.  It  is  not  important  to 
consider  whether  or  not  the  present  encroachment  by  the  com- 
pany fell  within  the  limits  of  that  part  of  the  street  to  which 
plaintiff  held  the  title.  In  either  event  he  is  entitled  to  all  dam- 
ages incurred  by  reason  of  the  encroachment  since  he  obtained 
title  to  the  abutting  lot.  Whether  he  owns  the  fee  to  the  street 
or  not,  he  can,  as  the  owner  of  the  abutting  lot,  recover  com- 
pensation for  the  damages  caused  by  obstructing  the  street. 
Ry.  Co.  V,  Williamson,  45  Ark.  429.  It  is  not  entirely  clear 
whether  or  not  the  strip  of  land  covered  by  the  roadbed  was  a 
part  of  the  public  highway  when  it  was  originally  taken.  The 
agreed  statement  of  facts  merely  recites  that  "said  defendant 
company  originally  constructed  its  road  along  the  north  side 
of  the  old  public  highway  now  known  as  ^Railroad  Avenue.'  '* 
It  is  not  important,  however,  whether  the  land  originally  taken 
was  a  part  of  the  highway  or  not.  The  fact  that  the  company 
had  previously  taken  and  occupied  a  part  of  the  street  before 
the  plaintiff  became  the  owner  of  the  abutting  lot  would  not 
deprive  him  of  the  right  to  recover  the  damages  caused  by  the 
new  taking. 

Rehearing  denied. 


Leidigh  r.  Philadelphia,  H.  &  P.  R.  Co. 

(Supreme   Court   of   Pennsylvania,    May   14,    1906.) 

f64   Atl.    Rep.   539.1 

Railroads — Right  of  Way — ^Unauthorized  Entry — Interest  Acquired 
—Rights  of  Landowners.* — Plaintiff  sued  to  restrain  a  railroad  com- 
pany from  taking  certain  land  in  order  to  widen  its  roadbed  without 
securing  to  plaintiff  compensation  therefor.  The  court  found  that  the 
orif?inal  entry  on  the  land  30  years  before  was  without  permission 
or  authority,  and  that  there  were  no  monuments  on  the  land  indicat- 
ing an  appropriation  of  the  full  width  of  60  feet,  which  defendant 
was  authorized  to  take  under  its  charter.  Held,  that  a  preliminary 
injunction  was  properly  granted,  no  right  having  been  acquired  by 
occupation  except  as  to  the  land  actually  used. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  acquisition 
of  right  of  way  for  railroads  by  prescription  or  adverse  possession^ 
see  foot-note  appended  to  St.  Louis  S.  W.  Ry.  Co.  v.  Davis  (Ark.),. 
19  R.  R.  R.  456,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  456. 
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Appeal  from  Court  of  Common  Pleas,  Cumberland  County. 

Bill  by  Harry  M.  Leidififh,  executor  of  Mahala  C.  Leidi^h, 
deceased,  agfainst  the  Philadelphia,  Harrisbur^  &  Pittsburg  Rail- 
road Company.  From  a  decree  continuing^  the  preliminary  in- 
junction, defendant  appeals.    Affirmed. 

Sadler,  P.  J.,  filed  an  opinion  in  the  court  below  in  which  he 
found,  inter  alia,  as  follows : 

"The  defendant's  railway  was  constructed  in  the  year  1872 
or  1873  and  has  been  continuously  operated  from  that  time,  or 
soon  thereafter,  to  the  present  day;  abutments  were  constructed 
where  the  railway  crosses  the  creek  and  a  bridge  erected  thereon. 
The  land,  heretofore  actually  occupied  by  the  railroad,  is  26 
feet  in  width.  The  lands  of  the  plaintiff  in  contention  lie  along 
the  creek  or  dam,  and  are  not  fenced.  There  are  no  monuments, 
marks,  or  fences  to  indicate  how  much  land  had  been  appropriated 
by  the  railway  company,  except  as  appears  from  its  bridge, 
roadway,  and  tracks.  It  is  not  pretended  that  any  compensation 
was  or  has  been  paid  to  John  Beltzhoover,  or  secured  to  be 
paid  to  him  by  the  Miramar  Iron  Company  or  its  successors. 
We  are  satisfied  that  the  railway  company  entered  upon  and 
occupied  the  26  feet  in  width,  under  the  mistaken  belief  that  it 
was  under  a  grant  from  the  owner,  but  that  in  fact  it  has  been, 
and  is  a  mere  intruder.  We  are  of  the  opinion  that  what  rights 
the  defendant  has  on  the  land  of  the  plaintiff,  if  any,  are  limited 
to  the  26  feet,  to  which  it  has  confined  its  occupation  for  more 
than  30  years,  and  that  its  attempt  to  appropriate  an  additional 
area  or  width  at  the  present  time,  without  compensation  to  the 
owner,  or  giving  security  to  pay  any  damages,  which  may  be 
suffered  by  the  plaintiff,  in  consequence  of  such  appropriation,  is 
unlawful." 

Argued  before  Fkll,  Brown,  Mestrezat,  Potter,  and  El- 
kin,  JJ. 

Conrad  Hamhleton  and  John  W.  WetzcU  for  appellant. 
H,   M.   Leidi^^h,  F.   JS.   Beltzhoover,   and  S.   B.  Sadler,   ffar 
appellee. 

Pkr  Curiam.  This  appeal  is  from  an  order  continuing  a 
preliminary  injunction  restraining  the  defendant  from  appro- 
priating land  for  the  widening  of  its  road  without  having  secured 
to  the  plaintiff  compensation  therefor.  The  order  is  based  on 
the  finding  that  the  original  entry  on  the  land  30  years  before 
was  without  permission  or  authority,  and  there  being  no  monu- 
ments on  the  land  to  indicate  an  appropriation  of  the  full  width 
of  60  feet,  authorized  by  the  defendant's  charter,  no  right  had 
been  acquired  by  occupation  except  as  to  the  land  actually  used. 
The  correctness  of  this  finding  and  the  other  questions  involved 
may  be  considered  after  final  decree.  Following  the  established 
practice  of  this  court,  we  will  not  consider  them  on  this  appeal. 

The  order  is  affirmed  at  the  cost  of  the  appellant. 

21  R  R  R— 33 
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Baltimore  &  O.  R.  Co.  v.  Allen,  Justice,  et  al. 

(Supreme   Court  of  Appeals  of  West  Virg^inia,   Nov.   28,   1905.) 

[52  S.  £.  Rep.  465.1 

Garnishment — Foreign  Railroad  Corporations.* — Railroad  corpora- 
tions, chartered  by  other  states,  but  owning?  and  operating  railroads  in 
this  state,  have  the  status  of  residents  of  this  state,  although  they  are 
not  citizens  of  it,  within  the  meaning  of  clause  1  of  section  2  of  article 
3  and  clause  1  of  section  2  of  article  4  of  the  Constitution  of  the 
United  States,  nor  domiciled  in  this  state  in  the  technical  sense  of 
that  term. 

Same — Situs  of  Debt.t — Such  corporations  may  be  proceeded 
against  as  garnishees,  without  reference  to  the  jurisdiction  in  which 
debts  due  from  them  were  contracted  or  are  payable. 

Same — Debt  Follows  Person  of  Debtor. — For  the  purposes  of  gar- 
nishment, a  debt  is  annexed  to  the  person  of  the  debtor  and  subject 
to  garnishment  wherever  he  is  found,  unless  expressly  made  payable 
elsewhere. 

Same — Venue. — A  debt  may  be  attached  by  garnishment  at  the 
place  of  residence  of  the  debtor,  although  it  be  expressly  made  pay- 
able elsewhere. 

(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Ohio  County. 

Application  by  the  Baltimore  &  Ohio  Railroad  Company  for 
writ  of  prohibition  against  James  Allen,  justice,  and  others. 
From  an  order  denying  the  writ,  plaintiff  brings  error.    Affirmed. 

Robert  White,  J.  B.  Somerville,  and  D,  C  Westenhaver,  for 
plaintiflf  in  error. 

Caldzvell  &  Caldzvell,  for  defendants  in  error. 

PoFFENBARGER,  J.    Upon  a  writ  of  error  to  a  judgment  dis- 

*For  the  authorities  in  this  series  on  the  questions  involved  in  the 
first  head-note  of  the  principal  case,  see  note  appended  to  Calvert  v. 
Southern  Ry.  Co.  (S.  Car.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  173  (right 
of  foreign  railroad  corporation  to  remove  cause  to  federal  court,  as 
affected  by  state  legislation  creating  corporation  with  same  name 
and  membership);  note  appended  to  Louisville,  etc.,  Ry.  Co.  v.  Louis- 
ville Trust  Co.  (U.  S.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  345  (citizenship 
of  foreign  railroad) ;  Davis'  Adm'r  v.  Chesapeake  &  O.  Ry.  Co.  (Ky.), 
7  R.  R.  R.  347,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  347  (diverse  citizenship 
as  affected  by  fact  that  foreign  corporation  filed  articles  of  incor- 
poration within  state);  Southern  Ry.  Co.  v.  Allison  (U.  S.),  7  R.  R. 
R.  431,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  431  (foreign  corporation  does 
not  become  citizen  of  North  Carolina  by  complying  with  N.  Car. 
Pub.  Acts  1899,  ch.  62);  Calvert  v.  Southern  Ry.  Co.  (S.  Car.),  5  R. 
R.  R.  481,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  481  (foreign  corporation 
becoming  domestic  corporation  under  statute  of  South  Carolina  is  a 
nonresident  of  that  state  for  purposes  of  removal  of  cause  to  federal 
court);  Allison  v.  Southern  Ry.  Co.  (N.  Car.),  23  Am.  &  Eng.  R. 
Cas.,  N.  S.,  714  (foreign  corporation  becoming  domestic  corpora- 
tion); foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.), 
18  R.  R.  R.  531,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  531. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  to 
garnishee  railroad  companies,  see  foot-note  appended  to  Cox  v. 
Central  Vt.  R.  Co.  (Mass.),  18  R.  R.  R.  432,  41  Am.  &  Eng.  R.  Cas., 
N.  S..  432. 
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char^ing^  a  rule  in  prohibition  and  dismissing  plaintiff's  petition, 
the  inquiry  is  whether  a  justice  of  the  peace  has  jursdiction  to 
proceed  with  an  attachment  against  a  railroad  company,  chartered 
by  the  Leg^islature  of  Maryland,  and  permitted  by  an  act  of  the 
Leg^islature  of  Virginia,  before  the  division  of  the  state,  to 
build  and  operate  its  railroad  through  what  is  now  West  Vir- 
ginia, as  garnishee,  for  the  subjection  of  a  debt  contracted  by 
the  same  railroad  company  in  the  state  of  Pennsylvania,  and 
payable  there,  to  the  satisfaction  of  a  demand  due  from  the 
creditor  of  said  company  to  a  third  party ;  such  creditor  being  a 
nonresident  and  not  having  appeared  in  the  action.  The  sup- 
posed lack  of  jurisdiction  is  predicated  upon  two  grounds :  First. 
That  the  situs  of  the  debt  sought  to  be  subjected  is  in  the  state 
of  Pennsylvania,  where  the  creditor  resides,  where  it  was  con- 
tracted, and  where  it  is  payable.  Second.  That,  though  the 
situs  of  the  debt  be  not  in  the  state  of  the  residence  of  the 
creditor,  it  is  not  in  this  state,  because  the  garnishee  is  domiciled 
in  another  state  and  found  here  only  temporarily.  H.  F.  Put- 
nam, an  employee  of  the  Baltimore  &  Ohio  Railroad  Company 
on  part  of  its  line  in  Pennsylvania,  to  whom  said  company  was 
indebted  for  services,  was  himself  indebted  to  J.  D.  Miller  & 
Son,  also  residents  of  Pennsylvania.  Miller  &  Son  assigned  their 
claim  against  Putnam  to  W.  W.  Rogers,  of  Wheeling,  who 
brought  an  action  on  it  before  Allen,  a  justice  of  the  peace  of 
Ohio  county,  making  the  railroad  company  a  garnishee.  There- 
upon the  company  presented  its  petition  for  a  writ  of  prohibition 
to  a  judge  of  the  circuit  court  of  that  county,  who,  after  award- 
ing a  rule,  discharged  it  on  motion,  and  dismissed  the  petition. 
The  petition  alleged,  in  addition  to  the  facts  already  stated,  that 
the  debt  due  Putnam  was  contracted  and  payable  in  Pennsyl- 
vania. 

Great  conflict  and  confusion  characterizes  the  decisions  of  the 
courts  of  the  several  states  respecting  the  right  to  proceed  by 
garnishment  against  debts  due  from  corporations  to  nonresidents 
and  made  payable  in  a  foreign  jurisdiction.  Many  of  them  rest 
their  decisions  on  the  theory  that  the  debt  follows  the  person  of 
the  creditor,  and  can  be  subjected  only  in  the  jurisdiction  in  which 
he  resides.  Others  take  the  opposite  view,  saying  it  follows 
the  person  of  the  debtor,  and  belongs  to  the  jurisdiction  of  his 
residence.  Still  others  give  the  idea  of  situs  no  peculiar  force, 
holding  that  it  may  be  subjected  wherever  tHe  debtor  may  .be 
sued.  The  adherents  to  the  first  proposition  defend  it  upon  the 
ground  that, the  ownership  of  the  debt  is  of  necessity  in  the 
creditor,  for  no  man  can  have  property  in  a  debt  that  he  owes  to 
another.  Thus,  in  National  Bank  v,  Furtick,  2  Marv.  (Del.)  35, 
42  Atl.  479,  44  L.  R.  A.  115,  69  Am.  St.  Rep.  99,  the  court  says: 
"This  inquiry  could  present  no  difficulty  in  respect  to  real  estate, 
and  little  or  none  in  regard  to  tangible  personal  property,  having 
an  actual  situs.  But,  for  the  purpose  of  jurisdiction,  the  situs 
of  a  debt  or  chose  in  action  is  a  question  upon  which  there  has 
been  some  diversity  of  opinion.     There  is,  of  course,  no  actual 
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or  visible,  but  only  constructive,  situs.  Does  the  debt  follow  the 
creditor  and  his  domicile,  or  the  debtor  and  his  domicile?  The 
leg^al  rig^ht  and  title  are  clearly  in  the  creditor,  and,  by  analog 
to  the  principle  that  constnictive  possession  is  with  the  rightful 
owner,  we  should  expect  that  the  chose  in  action,  particularly 
a  debt,  follows  the  person  of  the  creditor  for  the  purpose  of 
attachment,  as  well  as  for  many  other  purposes.  And  such  seems 
to  us  to  be  the  law,  especially  where  there  is  no  stipulation  to 
the  contrar>\"  In  his  very  able  note  to  this  case,  in  69  Am.  St. 
Rep.,  Mr.  Freeman  says,  at  pa^e  117:  **By  the  great  wei^t  of 
reason  and  authority  debts  are  considered  as  the  property  of  the 
persons  to  whom  they  are  due,  and  their  situs  to  be  at  the 
domicile  of  the  creditor  for  the  purpose  of  garnishment,  as  for  all 
other  purposes."  Mr.  Freeman  does  not  mean  to  say,  however, 
that  the  decisions  in  all  the  cases  cited  for  the  foregoing  propo- 
sition were  controlled  by  it.  It  is  merely  stated  as  a  sort  of  basic- 
principle,  which  has  been  modified  in  several  ways.  In  the  next 
subdivision  of  his  note  (page  118)  he  says  many  of  the  leading^ 
cases  cited  hold  that  the  rule  has  been  dispensed  with  by  statutes. 
**In  states  whose  courts  recognize  the  authority  of  the  general 
rule  that  the  situs  of  a  debt  is  at  the  domicile  of  the  creditor, 
it  is  sometimes  admitted  that  *this  fiction  always  yields  to  laws 
for  attaching  the  property  of  a  nonresident,  because  such  laws 
necessarily  assume  that  the  property  has  a  situs  distinct  from 
the  owner's  domicile/  "  Wveth  Hardware,  etc..  Co.  v.  Lang, 
54  Mo.  App.  147,  affirmed  in  127  Mo.  242,  29  S.  W.  1010,  27 
L.  R.  a.  651,  48  Am.  St.  Rep.  626.  Statutes  and  the  custom  of 
London  may,  and  often  do,  for  the  purposes  of  attachment,  or 
garnishment  at  the  suit  of  a  third  person,  give  the  debt  a  situs  at 
the  domicile  of  the  debtor.  Swedish-American  Nat.  Bank  v, 
Bleecker  (Mav,  1898)  72  Minn.  383,  75  N.  W.  740,  42  L.  R.  A 
283,  71  Am.  St.  Rep.  492;  Williams  r.  Ingersoll,  89  N.  Y.  508: 
Douglass  r.  Phoenix  Ins.  Co.,  138  N.  Y.  209,  33  N.  E.  938,  20 
L.  R.  A.  118,  34  Am.  St.  Rep.  448;  Lancashire  Ins.  Co.  z\  Cor- 
betts,  165  111.  592,  46  N.  E.  631,  36  L.  R.  A.  640,  56  Am.  St. 
Rep.  275.  Compare  Root  r.  Davis,  51  Ohio  St.  29,  36  N.  E.  669. 
23  L.  R.  A.  445.  "  *We  conceive  it  to  be  well  settled  by  au- 
thority,' said  the  court  in  Reimers  v.  Seatco  Mfg.  Co.,  70  Fed. 
573,  17  C.  C.  A.  228,  30  L.  R.  A.  364,  37  U.  S.  App.  426,  'that 
while,  generally  speaking,  the  situs  of  a  debt  is  constructively 
with  the  creditor  to  whom  it  belongs,  it  is  within  the  compe- 
tence of  the  sovereign  of  the  residence  of  the  debtor  by  reason 
of  its  control  over  its  own  residents  to  pass  laws  subjecting  the 
debt  to  seizure  within  its  territorial  sovereignty.'  See  Pomerov 
z\  Rand,  157  111.  176,  41  N.  E.  636;  Bragg  v,  Gaynor,  85  Wis. 
468,  55  N.  W.  919,  21  L.  R.  A.  161 ;  Newland  v.  Circuit  Judge, 
85  Mich.  151,  48  N.  W.  544."  National  Bank  v.  Furtick,  69 
Am.  St.  Rep.  118,  119,  note.  In  a  number  of  the  cases  referred 
to  in  these  portions  of  the  note  the  decisions  stand  upon  the  view 
that  neither  debtor  nor  creditor  resided  in  the  state  in  which  it 
was  attempted  to  subject  the  debt,  and  whether  it  was  with  the 
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debtor  or  creditor  was  wholly  immaterial.  Swedish- American 
Bank  v.  Bleecker,  72  Minn.  383,  75  N.  W.  740,  42  L.  R.  A.  283, 
71  Am.  St.  Rep.  492;  Douglass  v.  Phoenix  Ins.  Co.,  138  N.  Y. 
209,  33  N.  E.  938,  20  L.  R.  A.  118,  34  Am.  St.  Rep.  448;  Bank 
V.  Furtick  (Del.)  42  Atl.  479,  44  L.  R.  A.  115,  69  Am.  St.  Rep. 
99;  Railroad  Co.  v.  Dooley,  78  Ala.  524;  Railroad  Co.  v.  Chum- 
ley,  92  Ala.  317,  9  South.  286;  Central  Trust  Co.  v.  Chattanooga, 
etc.,  Co.  (C.  C.)  68  Fed.  685. 

Though  a  great  deal  is  said  in  the  reported  cases  in  support 
of  the  doctrine  that  the  debt  follows  the  person  of  the  creditor, 
few  decisions  in  attachment  cases  stand  upon  it.  It  is  usually 
referred  to  as  a  general  principle  having  more  or  less  bearing 
upon  some  other  proposition  which  forms  the  basis  of  the  final 
disposition  of  the  case.  Missouri  Pacific  Railway  Co.  v,  Sharitt, 
43  Kan.  375,  23  Pac.  430,  8  L.  R.  A.  385,  389,  19  Am.  St.  Rep. 
143 ;  Railway  Co.  v.  Sturm  and  Railway  Co.  z\  Campbell,  re- 
versed by  the  Supreme  Court  of  the  United  States.  174  U.  S. 
710,  19  Sup.  Ct.  797,  43  L.  Ed.  1144.  however,  adopt  and  apply 
that  rule.  It  is  manifestly  at  variance  with  a  fundamental  prin- 
ciple of  the  law  of  attachment,  and  the  conception  of  the  nature 
of  the  rights  to  be  vindicated  and  wrongs  to  be  redressed,  which 
originally  called  the  remedy  by  attachment  into  being  and  has 
made  its  use  indispensable  in  modern  jurisprudence.  All  courts 
characterize  it  as  a  special,  anomalous,  and  harsh  remedy,  au- 
thorizing the  seizure  of  the  debtor's  property  in  advance  of  an 
adjudication  against  him.  It  is  based  upon  and  deals  with  cir- 
cumstances and  conditions  which  put  it  beyond  the  power  of  the 
court  to  do  justice  and  work  out  the  substantial  rights  of  the 
parties  bv  the  use  of  the  ordinary  legal  remedies.  Total  want 
of  remedy  at  law  and  inadequacy  thereof,  in  view  of  the  peculiar 
situation  of  the  parties,  respecting  property  and  personal  rights, 
necessitated  the  establishment  oif  the  system  known  as  equity 
jurisprudence  for  the  vindication  of  equitable  rights  of  which 
the  law  courts  could  take  no  notice,  and  for  relief  against  fraud 
and  mistake.  Under  this  system  authority  is  generally  exercised 
over  the  persons  of  the  parties  in  respect  to  their  rights,  rather 
than  over  the  property  which  is  the  subject-matter  of  their 
diflferences,  although  in  many  instances  the  property  itself  is  the 
subject  of  the  direct  and  immediate  action  of  the  court.  But  the 
circumstances  are  often  such  that  the  remedies  in  equity  are 
not  broad,  flexible,  and  swift  enough  to  prevent  the  impending 
wrong,  or  save  the  endangered  right  of  the  party.  I-Ience  the 
necessity  for  the  special  statutory  remedy  by  attachment,  sub- 
stantially in  the  form  in  which  it  was  exercised  bv  the  courts 
of  London  under  a  custom,  as  a  jurisdiction  peculiar  to  those 
courts,  unknown  throughout  the  balance  of  the  kingdom,  and 
giving  relief  under  practically  the  same  conditions  and  of  the 
same  kind  as  that  afforded  by  attachment  bv  the  custom  of 
London.  The  extraordinary  circumstances  calling  for  its  ex- 
ercise create  a  right  which  in  fact,  and  in  its  nature,  is  equitable 
rather   than   legal,   as   tested   by   legal   and   equitable   rules   and 
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principles,  unaffected  by  any  custom  or  statute.  Fraud  in  somtr 
form,  or  nonresidence  of  the  debtor,  renders  the  ordinary  com- 
mon law  remedies  unavailing.  Fraud,  so  far  as  they  are  con- 
cerned, may  wholly  deprive  the  creditor  of  his  rig^hts,  and 
nonresidence  of  the  defendant  makes  it  impossible  for  the  cred- 
itor to  sue  in  his  own  state,  and  unjustly  compels  him  to  pursue 
the  fleeing^  debtor  into  a  foreign  jurisdiction,  although  he  has 
left  property  behind  him,  amply  sufficient  to  pay  the  debt, 
against  which  the  creditor  cannot  proceed  by  any  form  of  action 
known  to  the  common  law.  Instead  awaiting  such  further  de- 
velopment of  equity  jurisprudence  as  to  enable  it  to  give  the 
creditor  under  these  circumstances  what  he  has  a  clear  moral 
right  to  exact,  the  Legislature  adopted  as  a  legal  remedy  that 
which  has  existed  for  centuries  by  the  custom  of  London,  and 
allowed  a  legal  proceeding  against  property  of  the  defendant 
as  well  as  against  his  person.  If,  by  giving  a  remedy  against 
the  resident  debtor  of  the  nonresident  creditor,  who  is  the  debtor 
of  the  plaintiff,  the  Legislature  has  impliedly  said  the  plaintiff 
may,  by  a  legal  process,  resort  to  the  man  in  whose  hands  the 
money  belonging  to  the  absent  defendant  is,  and  thereby  make 
him  hold  the  fund  as  a  trustee,  or  deliver  it  to  an  officer  of  the 
court,  all  the  right  which  the  defendant  may  have  to  that  fund 
shall  be  deemed  to  be  within  the  jurisdiction  of  the  courts  of 
this  state  for  the  purposes  of  the  attachment,  can  the  court  say 
it  shall  not  be  so  ?  The  statute  is  founded  upon  a^  recognition  of 
the  plaintiff's  moral  right  to  treat  him  as  a  trustee,  and  declares 
that  he  shall  be  so  treated  in  the  law  courts.  But  for  the  statute, 
the  legal  right  and  property  in  the  debt  would  undoubtedly  be 
with  the  absent  creditor.  As  the  statute  exists,  however,  we 
must  keep  our  eyes  upon  the  conditions  it  has  wrought  out,  and 
not  wander  into  a  field  of  speculation,  from  which  we  are  fended 
out  by  the  plain  intent  and  inevitable  force  and  effect  of  the 
statute,  in  the  ultimate  achievement  of  the  end  for  the  accom- 
plishment of  which  the  statutory  remedy  is  given,  namely,  seizure 
of  the  debt  at  the  residence  of  the  debtor,  prevention  of  its  with- 
drawal by  either  party  from  the  territorial  jurisdiction  of  the 
court,  extinguishment  of  the  creditor's  interest  in  it  by  adjudica- 
tion, and  application  of  it  to  the  payment  of  the  plaintiff's  debt 

To  the  anticipated  suggestion  that  this  line  of  argument  assumes 
the  determination  of  the  very  point  in  controversy,  the  reply  is 
that  one  of  the  declared  and  primary  objects  of  the  remedy  is  to 
reach  and  subject  the  property  and  effects  of  nonresident  debtors. 
Nonresidence  is  the  basic  fact  of  the  jurisdiction  and  the  remedy. 
Are  we  to  assume  that  it  was  not  the  intention  to  subject  debts 
due  the  defendant,  but  only  tangible  property?  Is  it  possible 
that  the  lawmakers  of  all  the  states  have  stood  by  in  silence  and 
watched  the  courts  for  centuries  misapply  the  remedy,  to  the 
detriment  and  injury  of  thousands  of  people,  without  inserting  a 
simple  exception  in  the  statute  ?  As  already  indicated,  the  attach- 
ment system  of  law  had  its  origin  in  the  custom  of  London.  By 
that  law  it  determined  and  announced  that,  for  its  purposes,  the 
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debt  was  annexed  to  the  person  of  the  debtor,  and  not  to  that 
of  the  creditor.    '*By  this  custom  a  debt  contracted  witiiout  the 
jurisdiction  of  the  city  may  be  attached,  if  the  debtor  is  found 
within  the  jurisdiction,  for  every  debt  follows  the  person  of  the 
debtor."    3  Bac.  Abr.  54.    "Neither  is  it  necessary  to  aver  that 
the  plaintiff  in  the  principal  case  was  indebted  to  the  plaintiff 
below  within  the  jurisdiction  of  the  mayor's  court,  for  it  is  not 
necessary  that  the  debt  should  arise,  or  the  defendant  reside, 
within  it,  or  that  he  should  be  actually  summoned."    Id.  56.    The 
proposition  here  adopted  was  taken  by  the  Supreme  Court  of 
the  United  States  in  Railway  Co.  v,  Sturm,  174  U.  S.  710,  19 
Sup.  Ct.  797,  43  L.  Ed.  1144.    Mr.  Justice  McKenna,  delivering 
the  opinion,  said :   "Our  attachment  laws  had  their  origin  in  the 
custom  of  London.    Drake,  §  1.    Under  it  a  debt  was  regarded 
as  bein^  where  the  debtor  was,  and  questions  of  jurisdiction 
were  settled  on  that  regard.    In  Andrews  v.  Clerke,  1  Carth,  25, 
Lord   Chief  Justice  Holt  summarily  decided  such  a  question, 
and  stated  the  practice  under  the  custom  of  London.    The  report 
of  the  case  is  brief,  and  is  as  follows:   'Andwers  levied  a  plaint 
in  the  sheriff's  court  in  London,  and,  upon  the  usual  sugfg^estion 
that  one  T.  S.  [the  g^arnishee]  was  debtor  to  the  defendant,  a 
foreigfn  attachment  was  awarded  to  attach  that  debt  in  the  hands 
of  T.  S.,  which  was  according^ly  done;  and  then  a  diletur  was 
entered,   which   is   in   nature   of  an   imparlance   in   that   court. 
Afterwards  T.  S.    [the  garnishee]   pleaded  to  the  jurisdiction, 
setting:  forth  that  the  cause  of  debt  due  from  him  to  the  de- 
fendant. Sir  Robert  Clarke,  and  the  contract  on  which  it  was 
founded,  did  arise  and  was  made  at  H.,  in  the  county  of  Middle- 
sex, extra  jurisdictionem  curiae;  and,  this  plea  beings  overruled, 
it  was  now  moved  [in  behalf  of  T.  S.,  the  garnishee]  for  a  pro- 
hibition  to  the   sheriff's   court   aforesaid,   suggesting   the   said 
matter  [viz.],  that  the  cause  of  action  did  arise  extra  jurisdic- 
tionem, etc.,  but  the  prohibition  was  denied,  because  the  debt 
always  follows  the  person  of  the  debtor,  and  it  is  not  material 
where  it  was  contracted,  especially  as  to  this  purpose  of  foreign 
attachments;  for  it  was  always  the  custom  in  London  to  attach 
debts  upon  bills  of  exchange  and  goldsmith's  notes,  etc.,  if  the 
goldsmith  who  gave  the  note  or  the  person  to  whom  the  bill  is 
directed  liveth  within  the  city,  without  any  respect  had  to  the 
place  where  the  debt  was  contracted.'     The  idea  of  locality  of 
things,  which  may  be  said  to  be  intangible,  is  somewhat  con- 
fusing, but,  if  it  be  kept  up,  the  right  of  the  creditor  and  the 
obligation  of  the  debtor  cannot  have  the  same,  unless  debtor  and 
creditor  live  in  the  same  place.    But  we  do  not  think  it  is  neces- 
sary to  resort  to  the  idea  at  all  or  give  it  important  distinction. 
The  essential  service  of  foreign  attachment  laws  is  to  reach  and 
arrest  the  payment  of  what  is  due  and  might  be  paid  to  a  non- 
resident to  the  defeat  of  his  creditors.     To  do  it  he  must  go  to 
the  domicile  of  his  debtor,  and  can  only  do  it  under  the  laws  and 
procedure  in  force  there.    This  is  a  legal  necessity,  and  considera- 
tions of  situs  are  somewhat  artificial.     If  not  artificial,  whatever 
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of  substance  there  is  must  be  with  the  debtor.  He  and  he  only 
has  something^  in  his  hands.  That  something:  is  the  res,  and 
fi^ives  character  to  the  action  as  one  in  the  nature  of  a  proceeding 
in  rem.  Mooney  v.  Buford  &  Georg^e  Mfg^.  Co.,  72  Fed.  32,  18 
C  C.  A.  421 ;  Conflict  of  Laws,  §  549,  and  notes." 

Does  the  additional  circumstance,  that  the  debt  is  payable  in 
the  foreign  state,  vary  the  law  in  this  respect?  The  affirmative 
of  this  proposition  is  predicated  upon  the  supposition  that  a  debt 
made  payable  to  a  person  in  the  state  in  which  he  resides  is 
thereby  specially  annexed  to  him,  and  withdrawn  from  the  juris- 
diction in  which  the  debtor  resides,  if  they  are  in  different  states. 
It  is  not  pretended  that  it  can  have  a  situs  irrespective  of  both 
debtor  and  creditor.  If  it  can  be  said  to  have  a  situs  at  all,  it 
must  be  with  one  or  the  other  of  them.  It  has  no  tangible  ex- 
istence. Hence  tlie  onlv  conceivable  effect  that  could  result  from 
making  the  debt  payable  at  the  residence  of  the  creditor  in  this 
connection  would  be  the  more  effectual  binding  of  it  to  his  per- 
son. Can  it  be  said  that  the  circumstances  of  the  place  at  which 
a  debt  is  made  payable  makes  it  more  effectually  or  sacredly  the 
property  of  the  creditor  ?  Suppose  it  did ;  is  it  not  the  very  object 
and  purpose  of  the  attachment  to  extinguish  his  rif^ht  and  prop- 
erty in  the  debt  so  far  as  may  be  necessary  to  effectuate  satisfac- 
tion of  the  plaintiff's  debt?  Does  it  depend  upon  whether  the 
debt  is  bound  to  him  tightly  or  not?  If  it  were  attached  to  his 
person  at  all,  would  it  not  defeat  the  jurisdiction?  If  this  con- 
sideration could  have  anv  force,  it  would  be  necessary  to  give  it 
some  effect  when  the  debt  is  payable  at  a  place  in  which  neither 
party  resides.  What  possible  effect  could  it  have.  Would  it 
put  the  debt  beyond  reach  through  either  debtor  or  creditor? 
This  would  be  a  bald  absurdity,  in  which  everything  of  substance 
would  be  sacrificed  to  a  bare  technicality.  Place  of  payment  has 
nothing  to  do  with  the  place  of  enforcement.  No  action  can  be 
maintained  for  the  debt  by  anybody  until  after  default.  Action 
does  not  produce  payment  at  the  place  named.  It  exacts  damages 
for  the  breach,  payable  in  the  jurisdiction  of  the  forum.  There 
can  be  no  action  until  after  breach  of  the  contract,  and  then  it 
may  be  maintained  wherever  the  defendant  can  be  sued.  That 
the  garnishment  prevents  compliance  with  all  the  terms  of  the 
contract  is  no  valid  objection,  because  its  primary  office  is  to 
break  asunder  the  contractual  relations  between  the  debtor  and 
creditor  to  the  extent  of  substituting  the  plaintiff  to  the  beneficial 
interest  of  the  creditor  in  the  debt. 

Having  no  doubt  about  the  untenablencss  of  the  position,  that 
the  proceeding  must  be  at  the  place  of  residence  of  the  debtor, 
the  next  inquiry  is  whether  the  garnishee  is  within  the  jurisdic- 
tion of  the  court.  In  the  case  of  Pennsylvania,  etc.,  Co.  t'. 
Rogers,  52  W.  \^a.  450,  44  S.  E.  300,  62  L.  R.  A.  178,  this  court 
held  that  a  foreign  railroad  corporation,  operating  no  line  of 
road,  nor  carrying  on  its  ordinary  business,  within  the  state,  is 
not  subject  to  garnishment  in  respect  to  a  debt  due  from  it  to  a 
nonresident,  not  agreed  to  be  paid  to  him  within  the  state.     If, 
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notwithstanding  the  different  situation  of  the  plaintiff,  which 
built  and  operates  its  road  within  the  state,  under  legislative  au- 
thority specially  conferred,  its  leg^al  status  is  the  same  as  that  of 
the  Pennsylvania  Railroad  Company,  the  conclusion  will  be  the 
same.  The  difference  in  that  respect,  if  any,  is  the  only  ground 
upon  which  the  two  cases  can  be  distinguished,  except  as  to  serv- 
ice of  process.  This  case  differs  from  Mahany  v.  Kephart,  15 
W.  Va.  609,  and  Stevens  v.  Brown,  20  W.  Va.  450,  in  only  one 
important  particular,  namely,  that  in  each  of  those  cases  the  de- 
fendant, creditor  of  the  railroad  company,  appeared,  but  did  not 
appear  in  this.  As  asserted  in  Pennsylvania,  etc.,  Co.  v.  Rogers, 
by  way  of  marking  the  distinction  between  it  and  Mahany  v, 
Kephart,  this  court,  in  the  latter,  most,  assuredly  decided  the 
status  of  the  Baltimore  &  Ohio  Railroad  Company  to  be  such  as 
made  it  liable  to  the  process  of  garnishment,  at  the  instance  of 
a  resident  assignee,  of  a  debt  contracted  by  the  defendant  in 
another  state  on  account  of  wages  due  the  defendant  from  the 
assignee  for  services  rendered  in  such  other  state.  In  delivering 
the  opinion  of  the  court  Raymond,  J.,  said:  **I  am  unable  to  see, 
if  the  said  railroad  company  can  be  sued  for  debts  contracted  in 
this  state,  why  it  may  not  also  be  sued  in  this  state  for  debts 
contracted  in  other  states.  It  would  be  strange,  indeed,  if  resi- 
dents of  this  state  could  sue  and  enforce  the  payment  of  their 
debts  contracted  in  this  state  against  said  railroad  company  and 
Its  property  in  this  state,  through  the  courts  thereof,  and  non- 
resident creditors  and  resident  creditors  of  said  railroad  com- 
pany, where  contracts  are  made  in  another  state,  should  be  de- 
nied the  same  rights  and  privileges,  and  thus  be  left  without 
remedy  in  our  courts.  I  do  not  feel  at  liberty  to  so  hold  under 
my  convictions  of  the  law  with  us  touching  the  question.  Cer- 
tainly, if  Kephart  could  have  properly  sued  the  railroad  com- 
pany for  said  $105  in  the  county  of  Harrison  at  the  time  this 
action  was  brought,  the  plaintiff  in  this  suit  had  a  right  to  sue 
Kephart  there  and  garnishee  the  railroad  company  there  as  the 
debtor  of  Kephart."  Following  this  is  the  assignment  of  the 
reasons  for  his  conclusion.  In  this  part  of  his  opinion  he  makes 
no  reference  to  the  appearance  of  the  defendant  as  having  aided 
the  jurisdiction  of  the  court.  It  is  alluded  to  only  upon  the  in- 
quiry as  to  the  power  of  the  court  to  render  a  personal  judgment 
against  him.  However,  it  may  have  been  in  law  a  waiver  of 
defects  which  would  otherwise  have  been  held  fatal,  in  con<?e- 
quence  of  which  it  could  now  be  relied  upon  as  showing  the  de- 
cision to  be  sound  in  principle.  Whether  it  would  have  made  any 
difference  in  the  opinion  and  conclusion  of  the  court,  no  person 
can  possibly  know,  since  it  cannot  be  ascertained  from  the  report 
of  the  decision. 

The  Baltimore  &  Ohio  Railroad  Company  is  undoubtedly  a 
foreign  corporation,  as  tested  by  the  jurisdiction  of  the  federal 
courts.  Baltimore,  etc.,  Co.  v.  Harris,  12  Wall.  (U.  S.)  65,  20 
L.  Ed.  354:  Marshall  v.  Baltimore  &  O.  R.  R.  Co.,  16  How.  329. 
14  L.  Ed.  953 ;  O.  &  M.  R.  R.  Co.  z\  Wheeler,  1  Black,  297,  17 
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L.  Ed.  130;  Railway  Co.  z\  Whitton,  13  Wall.  270,  20  L.  Ed. 
571.  This  court,  in  Rece  v,  N.  N.  M.  &  V.  Co.,  32  W.  Va.  164, 
9  S.  E.  212,  3  L.  R.  A.  572,  came  to  the  same  conclusion,  under 
the  federal  authorities  above  cited  and  others.  But  the  test  of 
jurisdiction  in  the  federal  courts  is  not  residence,  but  citizenship, 
under  section  2  of  article  3  of  the  federal  Constitution,  extending 
the  judicial  power  to  all  cases  "between  citizens  of  different 
states."  The  distinction  between  citizenship  and  residence,  as 
applied  to  corporations,  is  observed  by  the  courts.  "It  should 
be  observed  that  the  corporation,  although  it  may  have  a  quasi 
habitat  or  residence  in  another  state  than  that  which  created  it, 
yet  cannot  be  a  citizen  elsewhere,  and  therefore  cannot  claim  the 
benefit  of  that  clause  of  tlie  United  States  Constitution  (article 
4,  §  2)  which  declares  that  *the  citizens  of  each  state  shall  be  en- 
titled to  all  privileges  and  immunities  of  citizens  in  the  several 
states.*  "  Upon  applications  for  removal  of  causes  from  state 
to  federal  courts,  as  in  Rece  v.  N.  N.  M.  &  V.  Co.,  cited,  and 
perhaps  a  few  other  instances,  the  state  courts  are  called  upon 
to  notice  and  observe  this  distinction,  but  in  the  ordinary  actions 
by  and  against  corporations,  jurisdiction  is.  tested  by  the  act  of 
residence,  except  when  it  is  acquired  under  special  statutes. 
Though  a  corporation  is  incapable  of  having^  a  residence  in  the 
sense  in  which  that  term  is  applied  to  an  individual,  just  as  it  is 
not  in  fact  a  citizen,  it  may  be,  and  is  often,  deemed  to  have  a 
residence  or  the  equivalent  thereof  in  a  state  other  than  that  of 
which  it  is  a  citizen. 

There  is  no  conflict  between  this  view  and  the  conclusion  ex- 
pressed in  Pennsylvania,  etc.,  Co.  v.  Rogers.  The  g^arnishee  in 
that  case  was  only  temporarily  or  casually  in  the  state.  It  had 
an  ag^ent  here  for  a  special  purpose.  Its  situation  was  analogous 
to  that  of  a  nonresident  individual  temporarily  or  casually  in  the 
state,  having  no  usual  place  of  abode  at  which  service  could  be 
made  in  his  physical  absence  therefrom.  Here  the  case  is  radi- 
cally different.  The  corporation  actually  operates  its  road 
through  the  state,  having  agents  along  its  line  permanently,  upon 
whom  service  may  be  had  at  any  time,  owning  property  of  im- 
mense value  and  carrying  on  a  business  of  vast  proportions,  in 
view  of  which  the  statute  contains  special  provisions  applicable 
to  such  foreign  corporations  and  to  no  other,  as  will  be  shown. 
By  the  great  weight  of  judicial  authority  this  gives  it  the  equiv- 
alent of  residence  in  the  state,  and  as  a  resident  it  may  be  pro- 
ceeded against  as  garnishee,  just  as  a  resident  individual  mav. 
'^Accordingly  the  doctrine  of  the  court  now  is  that  several  states 
may.  by  competent  legislation,  unite  in  creating  the  same  corpora- 
tion or  in  combining  several  pre-existing  corporations  into  a 
single  one ;  that  one  state  may  make  a  corporation  of  another 
state,  as  thus  organized  and  conducted,  a  corporation  of  its  own, 
as  to  any  property  within  its  territorial  jurisdiction;  and  that  a 
state  may,  by  an  enabling  act,  authorize  a  corporation  created  in 
another  state  to  build  and  use  a  railroad  within  its  own  limits, 
without  creating  a  new  corporation.     Illustrations  of  these  con- 
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elusions  are  now  seen  every  day  in  the  passage  by  states  of  enact- 
ments  making  foreign  corporations  doing  business  within   the 
domestic  jurisdictions  domestic  corporations,  and  amenable  in  all 
respects  to  the  domestic  laws  and  police  regulations,  notwith- 
standing the  provisions  of  their  foreign  charters.    But  it  remains 
equally  true  that,  for  many  purposes  of  legal  procedure  and  prac- 
tical convenience  in  the  administration  of  justice,  each  one  of 
the  bodies  so  created  remains  a  domestic  corporation  within  the 
state  under  whose  Legislature  it  has  been  called  into  existence. 
Clearly  such  a  corporation  is  a  domestic  corporation  within  each 
of  the  states  whose  legislation  has  created  it,  for  the  purpose  of 
local  jurisdiction  to  the  application  of  local  police  regulations. 
Such  a  corporation  is  a  resident  of  each  of  such  states  for  the 
purpose   of  the  ordinary  jurisdiction  of  its  courts,  and  conse- 
quently may  be  subjected  to  garnishment  in  any  one  of  them, 
provided  the  situs  of  the  debt  is  there,  although  its  principal  office 
or  place  of  business  be  not  there."     10  Cyc.  170,  171.     In  Fire 
Ins.  Co.  V,  Chambers,  53  N.  J.  Eq.  468,  32  Atl.  663,  the  court 
holds  that  "a  corporation  is  capable  of  having  several  domiciles, 
and  of  being  sued  at  the  same  time  in  more  than  one  jurisdic- 
tion."   The  opinion  in  that  case  reviews  many  decisions,  English 
and  American,  holding  this  doctrine.     Though  not  accrediting 
the  foreign  corporations  with  a  domicile  in  the  state,  the  follow- 
ii?g  cases  hold  it  liable  as  garnishee:     Mooney  v.  Buford,  72 
Fed.  32,  18  C.  C.  A.  421 ;  Pomeroy  v.  Rand,  McNally  &  Co.,  157 
111.  176,  41  N.  E.  636;  Mooney  v.  Railroad  Co.,  60  Iowa,  346, 
14  N.  W.  343 ;  Bank  v.  Insurance  Co.,  83  Iowa,  491,  50  N.  W. 
53,  32  Am.  St.  Rep.  316;  Railroad  Co.  v.  Thompson,  31  Kan. 
180,  1  Pac.  622,  47  Am.  Rep.  497;  Harvy  v.  Railroad  Co.,  50 
Minn.  405,  52  N.  W.  905,  17  L.  R.  A.  84;  Hardware  Co.  z\ 
Lang,  127  Mo.  242,  29  S.  W.  1010.    In  some  of  them  it  is  done 
on  the  theory  of  a  quasi  residence  in  the  state  by  the  corporation, 
thereby  holding  the  situs  of  the  debt  to  be  in  the  state.    In  others 
the  courts  proceed  upon  the  assumption  that  a  debt  has  no  situs, 
and  that  the  debtor  may  be  proceeded  against  wherever  service 
upon  him  may  be  had,  without  regard  to  his  residence.     This 
doctrine  is  contrary  to  the  principles  underlying  the  decisions  in 
Pennsylvania   Co.  v.   Rogers,   cited,   which   are  believed   to  be 
sound,  and  supported  by  the  great  weight  of  judicial  authority. 
A  nonresident  may  be  summoned  as  garnishee,  but  upon  his 
showing  that  he  has  nothing  in  the  state  belonging  to  the  defend- 
ant, and  is  not  bound  to  deliver  or  pay  him  anything  in  the  state, 
he  must  be  discharged. 

There  are  decisions,  however,  which  hold  foreign  corporations, 
having  the  right  to  do  business  and  consenting  to  be  sued  in  the 
state,  not  liable  as  garnishees,  unless  they  have  property  of  the 
defendant  in  their  possession  within  the  state,  or  are  bound  to 
deliver  property  or  pav  him  monev  in  the  state.  Railroad  Co.  v. 
Dooley,  78  Ala.  524rRailroad  Co.  v.  Chumley,  92  Ala.  317,  9 
South.  286.  In  the  last-named  case  the  court  held  a  judgment 
rendered  in  Tennessee  against  an   Alabama   railroad  company. 
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operating^  its  road  through  the  former  state,  as  garnishee,  for 
v»^ages  earned  in  the  latter  state,  void  on  the  ground  that  the 
Tennessee  court  had  not  acquired  jurisdiction,  saying:  "Plaintiff 
being  a  resident  of  Alabama,  and  defendant  an  Alabama  corpora- 
tion, the  debt,  being  contracted  and  payable  in  this  state,  could 
not  be  subjected  by  process  of  garnishment  by  a  court  of  Ten- 
nessee." Similarly,  in  Douglass  v.  P.  Ins.  Co.,  138  N.  Y.  209, 
33  X.  E.  938.  20  L.  R.  A.  118.  34  Am.  St.  Rep.  448,  it  was  held 
that  "the  right  of  a  creditor  of  a  corporation  to  prosecute  an  ac- 
tion to  recover  the  debt  in  the  courts  of  his  own  state  cannot  be 
defeated  by  the  pendency  of  attachment  proceedings  against  him 
in  another  state  by  a  creditor  there,  when  the  only  claim  of 
jurisdiction  by  the  foreign  court  rests  upon  authority  given  by 
the  statutes  of  its  state  to  seize  the  debt  by  and  through  process 
proceedings  against  an  agent  of  the  corporation  in  that  state. 
(2)  While  a  state  may  authorize  the  seizure  and  sale,  by  means 
of  appropriate  legal  proceedings,  of  property  of  nonresidents  in 
the  jurisdiction  for  the  payment  of  their  debts,  it  cannot  subject 
to  its  laws  either  their  real  or  personal  property  out  of  the  juris- 
diction. (3)  In  attachment  proceedings  the  res  must  be  within 
the  jurisdiction  of  the  court  issuing  the  process,  in  order  to  con- 
fer jurisdiction.  (4)  A  domestic  corporation  has  at  all  times  its 
exclusive  residence  and  domicile  in  the  jurisdiction  of  origin,  and 
it  cannot  be  garnished  in  another  jurisdiction  for  debts  owing  by 
it  to  home  creditors,  so  as  to  make  the  attachment  effectual 
against  such  a  creditor  in  the  absence  of  jurisdiction  acquired 
over  his  person.  (5)  The  law  of  a  state  cannot  make  a  debtor, 
who  is  actuallv  a  nonresident,  a  resident  by  so  declaring,  at 
least  so  as  to  bind  another  jurisdiction  by  the  declaration.  (6) 
The  legal  proceedings  or  judgments  of  another  state  are  recog- 
nized here  only  where  jurisdiction  has  been  acquired  according 
to  the  course  of  the  common  law  in  the  foreign  forum ;  and  this, 
although  the  statutes  of  that  state  purport  to  give  its  courts 
jurisdiction,  in  disregard  of  the  principles  and  rules  of  general 
jurisprudence,,  which  this  state  is  bound  to  recognize."  Bank  r. 
Furtick  (Del.)  42  Atl.  479,  44  L.  R.  A.  115,  69  Am.  St.  Rep. 
99,  holds  that  a  foreign  corporation  cannot  be  summoned  as 
garnishee  in  one  state  to  reach  a  debt  payable  by  it  in  another 
state.  This  proceeds  upon  the  theory  of  situs  at  the  residence  of 
the  creditor.  Sw'edish-Am.erican  Nat.  Bank  v,  Bleecker,  72 
?^rinn.  383.  75  X.  W.  740,  42  L.  R..  A.  283,  71  Am.  St.  Rep. 
492,  embodies  the  same  conclusion,  based  upon  a  different  ground, 
namely,  nonresidence  of  the  garnishee  corporation,  the  same  as 
that  upon  which  we  put  the  decision  in  Railroad  Co.  v.  Rogers. 
The  syllabus  says:  "Our  statute  requires  a  foreign  insurance 
company,  before  doing  business  in  this  state,  to  file  a  stipulation 
agreeing  that  any  legal  process  affecting  such  company,  served 
on  the  insurance  commissioner,  shall  have  the  same  effect  as  if 
personally  served  on  the  company.  Held,  such  a  stipulation, 
filed  bv  the  garnishee,  does  not  give  it  a  domicile  in  this  state  for 
all  purposes,  or  bring  into  this  state  the  situs  of  a  debt  which  it 
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owes  elsewhere  by  reason  of  business  transacted  elsewhere,  and 
such  a  debt  cannot  be  seized  in  an  action  in  rem  in  this  state." 

Aside  from  the  Alabama  decisions,  none  of  these  were  railroad 
cases.  In  Railroad  Co.  v.  Chumley,  the  Alabama  court  says: 
"Several  statutes  of  Tennessee,  reg^latin^  proceedings  of  gfar- 
nishment  and  service  of  process  upon  corporations,  were  intro- 
duced in  evidence,  but  we  fail  to  find  among^  them  any  statute 
providing  for  service  of  process  upon  foreign  corporations  in 
g-arnishment  suits.  It  may  be  that  the  lang^uage  is  comprehen- 
sive enough  to  include  proceedings  by  garnishment  when  the 
property  sought  to  be  reached  is  in  the  jurisdiction  of  the  state, 
thoug:h  the  garnishee  may  be  a  nonresident;  but,  in  the  absence 
of  evidence  of  any  construction  by  the  courts  of  Tennessee,  we 
cannot  interpret  the  statutes  as  intending  to  place  within  the 
jurisdiction  of  the  state  property  which  has  no  locality  there." 
Upon  examination  of  the  Tennessee  statutes  it  discovered  no 
purpose  or  intent  to  make  the  foreign  corporation  in  any  sense 
a  resident  of  Tennessee,  and  therefore  the  situs  of  the  debt 
could  not  be,  upon  either  theory  of  that  subject,  within  the 
state  of  Tennessee.  As  to  the  other  cases,  we  might  reach  the 
same  conclusion  under  our  statutes,  and  be  in  perfect  accord 
with  Railroad  Co.  v,  Rogers,  for  the  statute  confers  upon  foreign 
railroad  corporations  rights  and  powers  materially  different  from 
those  conferred  upon  other  foreign  corporations.  As  to  the 
latter,  section  30  of  chapter  54  of  the  Code  of  1899  says  that, 
upon  complying  with  certain  requirements,  they  "shall  have 
the  same  rights,  powers  and  privileges,  and  be  subject  to  the 
same  regulations,  restrictions  and  liabilities  that  are  conferred 
and  imposed"  on  corporations  chartered  under  the  laws  of  this 
state.  In  construing  this  language  we  must  not  lose  sight  of 
other  provisions  concerning  and  affecting  the  status  of  foreign 
corporations.  A  g'round  of  attachment  in  this  state  is  "that  the 
defendant,  or  one  of  the  defendants,  is  a  foreign  corporation, 
or  a  nonresident  of  this  state."  Code  1899,  c.  106,  §  1.  This 
evinces  an  intent  to  deny  to  them  residence  within  the  state. 
The  statute  has  been  so  construed,  not  only  here,  but  in  Virginia 
also.  They  are  subject  to  the  attachment  laws.  Quesenberry 
z\  Building  Association,  44  W.  Va.  512,  30  S.  E.  73;  Savage  v. 
Building  Association,  45  W.  Va.  275,  31  S.  E.  991 ;  Cowardin 
V.  Life  Ins.  Co.,  32  Grat.  445.  These  decisions  are  probably 
sound  in  principle.  The  provision  of  means  of  obtaining  juris- 
diction of  the  person  may  well  be  held  to  have  been  intended 
to  give  a  cumulative  remedy,  and  not  to  take  away  any  of  those 
already  in  existence. 

But  the  language  of  that  section  applicable  to  railroads  is  much 
broader,  indubitably  subjecting  them  to  the  liabilities  and  ac- 
cording them  all  the  rights  of  residents,  except  in  so  far  as  it 
has  been  qualified  by  the  decision  in  Rece  v,  N.  N.  M.  &  V.  Co., 
32  W.  Va.  164,  9  S.  E.  212,  3  L.  R.  A.  572,  namely,  that  it  does 
not  deprive  them  of  their  rights  in  respect  to  federal  jurisdiction. 
The  language  is:    "Every  railroad  corporation  doing  business 
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in  this  state  under  the  provisions  of  this  section,  or  under 
charters  g^ranted  or  laws  passed  by  the  state  of  Virginia  or  this 
state,  is  hereby  declared  to  be,  as  to  its  works,  property,  opera- 
tions, transactions,  and  business  in  this  state,  a  domestic  corpora- 
tion, and  shall  be  so  held  and  treated  in  all  suits  and  legal 
proceeding's  which  may  be  commence4  or  carried  on  by  or  against 
any  such  railroad  corporation,  as  well  as  in  all  other  matters 
relating  to  such  corporation."  In  view  of  this,  can  it  be  treated 
as  a  nonresident,  and  its  property  made  liable  to  attachment  in 
every  county  through  which  it  passes  for  every  sort  of  attach- 
able claim  that  may  arise  ?  No  such  unreasonable  assumption 
seems  ever  to  have  entered  the  mind  of  any  person.  Legislative 
intent  to  the  contrary  is  made  too  plainly  manifest.  That  would 
violate  rights  plainly  conferred  by  the  express  language  of 
the  statute.  It  would  not  be  treated  as  to  its  property,  business, 
operations,  and  transactions  within  the  state  as  domestic  cor- 
porations are.  While  conferring  upon  it  all  the  privileges  and 
immunities  incident  to  residence,  the  Legislature  endeavored  to 
impose  the  liabilities  incident  thereto.  Accordingly  the  statute 
says  they  shall  be  held  to  be,  and  treated  as,  domestic  corpora- 
tions in  all  suits  and  legal  proceedings  which  may  be  com- 
menced or  carried  on  by  or  against  them.  Garnishment  is  a 
legal  proceeding,  though  possibly  not  a  suit  directly  against  the 
garnishee,  as  to  which  we  need  not  determine.  Nor  are  such 
suits  and  proceedings  limited  by  the  place  of  origin  of  the  cause 
of  action.  In  Humphreys  v.  N.  N.  M.  &  V.  Co.,  33  W.  Va.  135, 
10  S.  E.  39,  the  cause  of  action  was  damages  for  a  personal 
injury,  which  occurred  in  another  state.  This  court  held  that 
the  action  was  maintainable  because  service  of  process  could  be 
had  in  this  state,  but  it  did  not  note  any  distinction  between 
citizenship  and  residence.  It  was  unnecessary  to  do  so,  since 
service  of  process  alone  gave  the  requisite  jurisdiction.  To  hold 
a  railroad  to  be  a  nonresident  for  one  purpose  and  a  resident 
for  another  would  be,  not  only  inconsistent  with,  but  violative 
of,  the  manifest  purpose  and  intent  of  the  Legislature,  disclosed 
by  the  statute  above  quoted. 

The  Baltimore  &  Ohio  Railroad  Company,  and  other  corpora- 
tions of  its  class,  at  the  time  of  the  decision  of  the  case  of 
Mahany  v.  Kephart  were  distinguished  in  their  status  from  other 
foreign  corporations  by  a  statute  passed  December  27,  1873. 
Acts  1872-73,  p.  724,  c.  227,  §  16.  It  declared  that  "All  railroad 
companies  doing  business  in  this  state  under  charters  granted 
or  laws  passed  by  the  state  of  Virginia  or  this  state,  are  hereby 
declared  to  be  domestic  companies  or  corporations,  and  shall  be 
treated  as  such  in  all  cases."  The  Baltimore  &  Ohio  Railroad 
Company  was  necessarily  included  among  those  doing  business 
under  laws  passed  by  the  state  of  Virginia.  This  provision, 
modified  and  combined  with  others  enacted  from  time  to  time, 
finds  a  place  now  in  section  30  of  chapter  54  of  the  Code  of 
1899.  In  view  of  it  and  of  the  reasoning  of  Judge  Raymond  in 
that  case,  we  cannot  say  the  decision  is  wrong  or  would  have 
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been  wron^,  had  there  been  no  appearance  on  the  part  of  the 
defendant.  Nor  can  we  say  now,  in  view  of  the  existing^  statutory 
provisions  adverted  to,  that  the  status  of  a  railroad  company 
doings  business  in  this  state,  within  the  meaning  of  those  statutes, 
is  not  equivalent  to  that  of  a  resident  of  the  state.  On  the 
contrary,  we  think  it  is,  and  for  that  reason  it  may  be  proceeded 
against  as  a  garnishee  to  the  same  extent,  and  in  respect  to  the 
same  classes  of  debts,  as  natural  persons  residing  in  this  state. 
Just  here  it  is  proper  to  say  the  use  of  the  word  "domicile"  in 
the  case  of  Railroad  Co.  v.  Rogers,  52  W.  Va.  450,  44  S.  E. 
300,  62  L.  R.  A.  178,  is  inaccurate,  as  it  is  in  some  other  cases, 
discussed  in  the  opinion  in  that  case  and  in  this,  and  is  to  be 
taken  and  applied  in  the  sense  of  "residence."  Nor  can  the 
Pennsylvania  Railroad  Company,  upon  the  facts  disclosed  by  the 
record  in  its  case  against  Rogers,  be  consistently  held  to  have 
the  status  of  the  Baltimore  &  Ohio  Railroad  Company,  since 
it  operates  no  line  of  road  here,  and  has  not  put  itself  within 
the  letter  or  spirit  of  the  statute  by  merely  having  a  soliciting 
agent  in  the  state. 

That  this  ruling  may  deprive  the  employees  in  other  states  of 
foreign  railroad  companies,  doing  business  in  this  state,  of  the 
benefit  of  exemptions  allowed  to  them  in  such  other  states,  cannot 
be  permitted  to  alter  the  principles  of  law  governing  the  case. 
Stevens  v.  Brown,  20  W.  Va.  450,  presented  that  feature  to  this 
court  without  avail.  It  went  up  to  the  Supreme  Court  of  the 
United  States  in  Railroad  Co.  v,  Sturm,  174  U.  S.  710,  19  Sup. 
Ct.  797,  43  L.  Ed.  1144,  with  the  same  result.  The  doctrine  of 
Stevens  v.  Brown  is  too  well  settled  by  authority  of  the  highest 
character  to  permit  any  disturbance  of  it.  Should  the  gar- 
nishee be  compeller  to  make  a  double  payment  on  account  of  the 
services  rendered  it,  the  fault  will  be,  as  we  think,  with  the 
court  of  some  other  state,  which  can  only  compel  the  second 
payment  by  refusing  to  give  the  judgments  of  the  courts  of  this 
state  the  full  faith  and  credit  to  which  they  are  entitled  under  the 
federal  Constitution.    For  that  there  is  a  plain  remedy. 

For  the  reasons  aforesaid,  the  judgment  will  be  affirmed. 

On  Rehearing. 

The  correctness  of  the  conclusion,  above  stated,  as  to  the  status 
of  a  foreign  railroad  corporation  doing  business  in  this  state,  is 
vigorously  resisted  on  the  rehearing.  As  that  is  the  pivotal 
question  in  the  case,  the  argument  demands  attention.  First,  it 
is  said  the  case  of  Mahany  v.  Kephart,  15  W.  Va.  609,  does  not 
treat  the  Baltimore  &  Ohio  Railroad  Company  as  a  domestic 
corporation,  and  that  this  view  is  precluded  by  certain  expres- 
sions in  the  opinion,  one  of  which  is  the  reference  to  the  B.  & 
O.  R.  R.  Co.  V.  Gallahue's  Adm'rs,  12  Grat.  655,  65  Am.  Dec. 
254,  saying:  "However,  it  was  not  necessary  to  decide  in  that 
case  whether  the  said  railroad  company  could  be  sued  or  gar- 
nished upon  contracts  made  in  another  state.'*  That  was  because 
the  contract  sued  on  was  a  Virginia  contract.     But  in  Mahany 
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V.  Kephart  the  contract  on  which  the  main  action  was  predi- 
cated was  made  in  Baltimore,  Md.,  and  had  come  into  the  hands 
of  a  citizen  of  this  state  by  assignment,  and  the  labor,  for  the 
value  of  which  the  railroad  company  was  garnished,  was  per- 
formed in  Maryland.  No  matter,  therefore,  what  the  Virginia 
court  had  decided,  this  court  did  decide  that  the  Baltimore  & 
Ohio  Railroad  Company  could  be  sued  here  for  a  debt  arising 
out  of  a  contract  made  in  another  state,  and  could  be  held  as 
garnishee  as  to  wages  due  for  labor  performed  in  another  state; 
and  Judge  Raymond  said  of  the  Gallahue  Case:  "But  I  think, 
on  close  examination  of  the  opinion  of  the  court,  it  was  not 
intended  to  restrict  the  right  to  sue  or  garnishee  the  said  rail- 
road company  to  Virginia  contracts."  The  other  expression 
relied  upon  has  no  reference  whatever  to  the  question  now 
under  consideration,  as  will  appear  from  the  connection  in  which 
it  was  used.  Judge  Raymond  did  say:  **But  I  do  not  now 
definitely  pass  upon  that  question,  as  it  does  not  fairly  arise  in 
the  case."  The  question  referred  to  is  whether,  if  the  debt  gar- 
nished had  been  expressly  made  payable  in  Maryland,  this  cir- 
cumstance would  have  called  for  a  different  decision.  The 
sentence  immediately  preceding  the  one  last  above  quoted  reads 
as  follows :  "Neither  the  facts  agreed  nor  the  answer  of  the  gar- 
nishee shows  or  pretends  that  there  was  any  express  agreement 
that  the  said  $105  due  Kephart  should  be  paid  in  the  state  of 
Maryland;  and  if  they  did  so  show,  I  am  not  now  prepared  to 
decide  that  it  would  or  should  affect  the  case,  or  change  my 
conclusion  therein."  What  we  decide  here  now  is  just  what 
Judge  Raymond  then  intimated  as  his  opinion,  namely,  that 
such  stipulation  does  not  affect  the  case,  and  we  say  so  because 
the  garnishee  is  to  be  dealt  with  as  a  resident  inividual  would 
be.  The  effect  of  such  stipulation,  when  the  garnishee  is  a 
resident,  has  been  determined  in  the  discussion  of  the  question 
of  situs,  which  need  not  be  here  repeated.  In  Pennsylvania  R. 
R.  Co.  V,  Rogers,  52  W.  Va.  450,  44  S.  E.  300,  62  L.  R.  A.  178, 
we  said  it  did  make  a  difference,  because  the  garnishee  was  a 
nonresident.  The  contention  here  is  that  a  railroad  company 
doing  business  in  this  state  is  to  be  treated  as  a  domestic  corpo- 
ration quoad  only  "its  works,  property,  operations,  transactions, 
and  business  in  this  state,"  and  therefore  cannot  be  sued  on  a 
contract  or  obligation  arising  out  of,  or  pertaining  to,  its  busi- 
ness in  another  state;  and  the  contrary  of  this,  we  repeat,  has 
been  expressly  decided  in  Mahany  v.  Kephart,  as  well  as  in  other 
cases  referred  to  in  the  opinion.  Whether  a  resident  may  be 
discharged  from  garnishment  by  showing  the  debt  to  be  payable 
in  another  state  is  an  entirely  different  question  now,  and  was 
such  in  Mahany  v.  Kephart. 

A  further  contention  is  that  by  alteration  of  the  statute  gov- 
erning foreign  railroad  corporations  doing  business  in  the  state, 
since  the  decision  in  Mahany  v,  Kephart,  the  status  of  such 
corporations  has  been  changed.    The  act  of  December  27,  1873. 
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quoted  in  the  opinion,  was  too  broad.  Its  purpose  went  beyond 
the  limits  of  legislative  power,  as  was  soon  revealed  by  decisions 
of  the  federal  Supreme  Court.  The  Lep^islature  could  not  de- 
prive the  federal  courts  of  their  jurisdiction  by  declaring  a 
foreign  corporation  to  be  a  domestic  one.  It  probably  occurred 
to  our  legislators  that  in  some  other  respects  such  corporations 
could  not  be  domesticated.  We  could  not  annul  or  alter  the 
charter  of  a  corporation  of  another  state,  or  dissolve  it.  All 
we  can  do  is  to  exclude  it  from  the  state  or  limit  its  powers  and 
privileges  here,  and  impose  burdens  and  liabilities.  We  cannot 
have  or  exercise  any  extraterritorial  power  over  them.  Realizing 
this,  and  seeing  the  excessive  and  futile  breadth  of  our  statute, 
the  Legislature  modified  it.  For  what  purpose  and  to  what 
extent?  Simply  for  the  purpose  of  reducing  it  within  the  limits 
of  its  legitimate  powers  over  the  subject  matter,  and  to  no 
greater  extent.  The  evil  intended  to  be  overcome  by  the  change 
is  perfectly  apparent.  That  is  the  best  measure  or  standard 
by  which  to  determine  the  extent  of  the  change  intended,  and  it 
falls  far  short  of  the  subject-matter  of  this  discussion  and  con- 
tention. Surely  it  was  never  intended  to  deprive  citizens  of  this 
state  of  the  right  to  sue  such  corporations  for  debts  due  them, 
or  for  debts  which  they  have  the  right  to  acquire  by  a  legal 
proceeding,  such  as  garnishment.  Nothing  in  the  language  of 
the  statute  suggests  this,  and  it  is  not  within  the  reason  for  the 
alteration  made.  Such  a  debt  or  right,  held  by  a  citizen  of 
this  state,  no  matter  where  it  arose,  is  a  matter  relating  to  such 
corporation,  and  the  statute  says  it  shall  be  held  to  be,  and  treated 
as,  a  domestic  corporation  in  all  suits  and  legal  proceedings 
which  may  be  commenced  or  carried  on  by  or  against  it,  "as  well 
as  in  all  other  matters  relating  to  such  corporation." 

Having  carefully  re-examined  the  case  and  considered  the 
argument  on  the  rehearing,  we  are  convinced  that  the  conclusions 
set  forth  in  the  opinion  filed  on  the  former  hearing  are  correct, 
and  the  judgment  then  rendered  will  be  now  re-entered. 


Farney  v.  Oregon  Short  Line  R.  Co. 

(Supreme   Court   of  Utah,   Nov.    12,    1906.) 
[87   Pac.   Rep.   440.] 

Master  and  Servant — Injuries  to  Servant — Defective  Appliance — 
Negligence — Question  for  Jury. — In  an  action  for  injuries  to  a  servant 
caused  by  the  fall  of  a  jajallows  frame  used  in  moving  heavy  bridge 
girders,  evidence  held  to  require  submission  of  defendant's  negligence 
in  the  construction  of  the  gallows  to  the  jury. 

Same — Assumed   Risk.* — Where   a   gallows   frame,   by   the   fall    of 

♦See  foot-notes  appended  to  Cole  v,  St.  Louis  Transit  Co.  (Mo.), 
17  R.  R.  R.  583,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  583;  Cincinnati,  etc.^ 
Ry.  Co.  V.  Robertson  (C.  C.  A.),  17  R.  R.  R.  324,  40  Am.  &  Eng.  R. 
Cas.,  N.  S.,  324;  Denver  &  R.  G.  R.  Co.  v.  Scott  (Colo.),  17  R.  R.  R. 
309,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  309. 

21  R  R  R— 34 
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which  plaintiff  was  injured,  was  desig^ned  and  constructed  by  defend- 
ant railroad  company,  and  transported  from  point  to  point  on  its  line, 
as  required,  and  plaintiff,  who  nad  had  no  previous  experience  with 
such  appliances,  only  assisted  in  setting  up  the  gallows  under  the 
direction  of  his  foreman,  he  did  not  assume  the  risk  of  defects  in  the 
design,  plan  or  construction  thereof. 

Appeal  from  District  Court,  Salt  Lake  County ;  M.  L.  Ritchie, 
Judfi^e. 

Action  by  Herbert  J.  Famey  against  the  Oreg^on  Short  Line 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Plaintiff  brought  this  action  to  recover  for  personal  injuries 
alleged  to  have  been  caused  him  through  the  negligence  of  de- 
fendant. It  appears  from  the  record  that  at  the  time  of  the 
injuries  for  which  this  suit  was  brought,  the  defendant  company 
was  engaged  in  building  a  new  steel  bridge  along  the  line  of  its 
railroad  and  across  Ham's  Fork,  a  small  stream  near  Opal, 
Wyo.  Defendant  was  moving  a  wooden  bridge,  and  replacing 
it  with  one  of  steel.  The  work  had  progressed  to  the  point 
where  it  was  necessary  to  move  a  heavy  steel  girder,  weighing 
about  65,000  pounds.  The  machinery  and  appliances  which 
had  been  provided  and  constructed  for  the  purpose  of  doing 
the  work  in  hand,  consisted  of  an  ordinary  locomotive  and  cars 
and  a  hoisting  engine  set  upon  a  flat  car,  and  a  gallows  frame 
with  fall  lines,  blocks  and  tackle.  The  locomotive  and  cars  were 
used  for  the  purpose  of  transporting  the  heavy  part  of  the  ma- 
terial to  the  place  on  the  bridge  where  it  was  desired  to  be  used. 
The  steel  girders  were  taken  from  the  cars,  by  means  of  blocks 
and  tackle  attached  to  the  gallows  frame,  and  operated  by  the 
hoisting  engine.  The  principal  part  of  the  machinery  and  ap- 
pliances in  question  in  this  case  is  the  gallows  frame  which  was 
constructed  of  materials  furnished  by  defendant,  and  was  under 
the  direct  supervision  and  control  of  defendant's  foreman.  This 
gallows  frame,  which  was  about  95  feet  in  length,  was  con- 
structed as  follows:  Two  uprights,  known  as  plumb  posts, 
about  12x12  inches  square  and  32  feet  long,  which  stood  upright 
and  rested  on  concrete  abutments  which  had  been  constructed 
for  the  purpose  of  retaining  the  steel  girders  as  their  resting 
places.  Needle  beams  were  bolted  at  the  top,  and  so  constructed 
that  the  arms  thereof  extended  some  10  or  12  feet  outward  from 
the  plumb  posts.  Wind  braces  were  fastened  at  the  outer  ends 
of  the  needle  beams,  and  down  near  the  foot  of  the  plumb  posts, 
running  at  an  angle  of  perhaps  50  degrees  from  the  perpen- 
dicular. Across  the  bottom  of  the  plumb  posts  were  placed  collar 
beams  connecting  them  together.  There  were  four  uprights 
or  plumb  posts  in  the  gallows  frame;  that  is,  a  set  consisting 
of  two  uprights  at  each  end  of  the  frame.  On  the  morning  of 
August  5,  1903,  the  steel  girder  which  was  about  95  feet  lonp 
was  taken  off  a  flat  car  and  placed  on  the  bridge.  This  was  done 
by  attaching  the  tackle  of  the  gallows  frame  to  the  girder,  start- 
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ing  up  the  hoisting  enpj^ine,  and,  while  the  girder  was  suspended, 
withdrawing  the  car  from  which  it  had  been  taken,  and  then 
lowering  the  girder  until  it  rested  on  the  bridge.  Before  the 
girder  was  unloaded  from  the  car,  Draper,  defendant's  foreman, 
had  sent  plaintiff  upon  the  needle  or  cross-beams  of  the  gallows 
frame,  for  the  purpose  of  moving  the  lashings  along  the  beams, 
so  that  the  girder  could  be  moved  over  to  the  north.  Upon  the 
girder  being  unloaded  and  set  down  on  the  bridge,  the  plaintiff 
and  a  companion  on  the  same  end  of  the  scaffold,  moved  the 
lashings  toward  the  north  by  the  use  of  a  hammer.  Other  work- 
men on  the  east  scaffold  performed  the  same  operation  upon  the 
lashings  there.  The  hoisting  engine  was  then  set  in  motion,  the 
lines  tightened  up,  and  the  girder  moved  slightly  to  the  north. 
The  lines  were  then  permitted  to  slacken  preparatory  to  the 
lashings  being  moved  further  north.  Whereupon  the  foreman, 
Draper,  gave  directions  to  tighten  up  the  lines  by  putting  the 
hoisting  engine  in  motion.  This  was  immediately  done.  The 
plaintiff  and  his  companion  were  at  their  places  on  the  west  end 
of  the  gallows  frame,  standing  on  the  needle  beam  ready  to 
receive  orders.  At  this  juncture  the  hoisting  engine  was  put  in 
motion,  and  the  lines  were  drawn  and  tightened,  and  the  strain 
commenced.  There  was  a  cracking  sound,  and  the  gallows  frame 
careened  to  the  south.  For  an  instant  it  paused  and  trembled, 
and  then  the  whole  structure  fell  over  into  the  river,  and  the 
plaintiff  was  cast  into  18  or  20  feet  of  water.  His  right  arm  was 
broken,  his  left  leg  bruised,  his  hips  injured,  and  his  back  hurt; 
and,  as  a  result  thereof,  he  was  confined  in  the  hospital  for  six 
months.  Four  or  five  operations  were  performed  upon  his  arm, 
and  nine  or  ten  pieces  of  bone  removed  therefrom.  His  wrist 
has  become  stiff,  his  fingers  can  scarcely  be  bent,  and  the  thumb 
has  become  rigid. 

Plaintiff  alleged  in  his  complaint  "that,  notwithstanding  said 
duty  [as  the  same  is  alleged  in  the  complaint],  on  the  day  and 
place  aforesaid,  while  respondent  was  in  the  employ  of  defend- 
ant, and  engaged  in  the  erection  of  said  bridge,  under  the  di- 
rection of  defendant,  defendant  carelessly  and  negligently  failed 
to  furnish  plaintiff  with  a  reasonably  safe  place,  and  a  reasonably 
safe  gallows  frame  upon  which  to  perform  his  work,  and  care- 
lessly and  negligently  failed  to  use  reasonable  care  in  the  con- 
struction of  said  gallows  frame;  and  carelessly  and  negligently 
failed  and  omitted  to  so  construct  said  gallows  frame  that  the 
same  was  reasonably  safe,  so  that  when  a  certain  steel  girder 
was  being  moved  and  lifted  by  means  of  said  gallows  frame  the 
same  would  sustain  the  weight  of  the  girder  and  remain  upright ; 
and  carelessly  and  negligently  failed  and  omitted  to  stay  and 
brace  said  gallows  frame  with  guy  ropes,  or  otherwise;  and 
carelessly  and  negligently  failed  and  omitted  to  brace  and  stiffen 
certain  wind  braces  on  said  gallows  frame,  *  *  *  and  care- 
lessly and  negligently,  in  the  moving  of  said  steel  girder,  placed 
the  tackle  used  in  moving  said  steel  girder  so  far  to  the  north 
side  of  said  gallows  frame  that  there  was  an  angle  pull  upon 
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the  same,  rendering:  it  thereby  unsafe;  and  so  carelessly  and 
negligently  constructed  said  gallows  frame  that  when  plaintiff 
[respondent],  under  defendant's  [appellant's]  direction,  was  en- 
gagfed  in  and  about  the  work  of  lifting  and  bracing  said  steel 
girder,  the  said  gallows  frame  tipped  and  broke,  by  reason 
whereof  said  frame  fell,  throwing  plaintiff  with  great  force, 
thereby  injuring  him  in  the  back,  loins  and  hip,  and  internally, 
and  bruising  and  injuring  his  right  leg,  breaking  his  right  ami 
so  that  the  same  became  stiff  and  lame  and  caused  him  pain 
incident  to  several  surgical  operations,  thereby  incapacitating 
him  from  following  his  usual  avocation,  to  his  damage,"  etc. 
In  addition  to  its  general  denial  the  defendant  pleaded  three 
defenses :  ( 1 )  That  the  injuries  received  by  plaintiff  were  the 
result  of  an  accident  caused  by  his  own  carelessness  and  negli- 
gence, or  to  which  his  own  carelessness  directly  contributed; 
(2)  that  the  injuries  to  plaintiff,  if  any,  were  caused  by  the  acts 
of  carelessness  and  negligence  of  a  fellow  servant  of  the  plain- 
tiff:  and  (3)  that  the  injuries  to  plaintiff,  if  any,  were  suffered 
or  received  by  him,  were  caused  by  an  accident  which  was  one 
of  the  usual  and  ordinary  risks  of  his  employment,  and  was  d 
risk  and  hazard  that  was  open  and  obvious  and  known  to  plain- 
tiff, and  was  therefore  assumed  by  him.  A  trial  was  had,  which 
resulted  in  a  verdict  for  plaintiff.  To  reverse  the  judgment 
entered  on  the  verdict,  defendant  has  appealed  to  this  court. 

P,  L,  Williafns,  John  S.  Willis,  and  George  H,  Smith,  for 
appellant. 

Powers  &  Marioneaux,  for  respondent. 

Chidester,  District  Judge,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  first  assignment  of  error  discussed  by  counsel  for  appel- 
lant is  the  one  based  on  the  alleged  insufficiency  of  the  evidence 
to  justify  the  verdict;  that  is,  if  we  correctly  understand  appel- 
lant's position,  the  evidence  fails  to  show  negligence  on  the  part 
of  defendant  in  failing  to  furnish  plaintiff  with  a  reasonably  safe 
appliance  with  which  to  perform  the  work  required  of  him  by 
his  employment.  We  do  not  deem  it  necessary  to  make  an  ex- 
tended reference  to  the  evidence  introduced,  respecting  the 
mechanism  of  the  gallows  frame.  It  is  sufficient  to  here  state 
that  there  is  abundant  evidence  in  the  record  to  support  a  finding 
by  the  jury  that  the  gallows  frame  was  negligently  constructed 
in  that  it  was  insufficiently  braced,  and  not  supplied  with  the 
necessary  guy  ropes  to  hold  the  plumb  posts  in  position  when 
subjected  to  the  heavy  strain  caused  by  raising  and  lowering 
the  steel  girder  referred  to  in  the  foregoing  statement  of  facts. 

C.  F.  Burke,  a  witness  for  plaintiff,  testified  in  part  on  this 
point  as  follows:  "I  have  seen  how  they  have  been  constructed 
[referring  to  gallows  frames]  but  never  constructed  one  myself. 
*  *  *  They  are  constructed  similar  to  the  model  you  have 
there  [referring  to  an  exhibit — a  model  of  the  gallows  frame 
in  question]   with  the  exception  of  some  braces  on  it  leading 
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from  the  needle  beam  there  across  the  plumb  posts  and  connected 
with  the  wind  braces.  I  never  saw  one  that  did  not  have  those 
braces.  I  have  seen  some  times  where  g^ys  were  put  on — use  a 
cable  or  set  of  blocks  from  the  plumb  post  or  dead  men;  some- 
thing^ fastened  to  the  ground  to  keep  it  from  swaying  from 
one  way  to  the  other.  The  effect  that  would  be  had  if  there 
were  no  braces  except  the  wind  braces  would  be  to  double  up. 
The  braces  that  I  have  described  running  from  the  wind  braces 
to  the  plumb  posts  and  to  the  needle  cap  are  to  stiffen  it.  It 
would  not  be  stiff  enough  without  those  wind  braces.  It  is 
liable  to  rack  without  any  braces  on  it  at  all."  Parry  Burke, 
a  witness  for  plaintiff,  testified:  "I  have  used  gallows  frames 
for  putting  girders  or  steel  beams  in  place,  and  have  taken  part 
in  the  construction  of  gallows  frames."  After  explaining  how  a 
gallows  frame,  like  the  one  under  consideration,  should  be  braced 
in  order  to  successfully  stand  the  strain  required  of  it  in  handling 
and  putting  in  place  a  girder  of  the  weight  in  question,  the 
witness  proceeded  to  explain  the  effect  of  the  hoisting  and 
placing  in  position  of  such  a  girder  with  a  gallows  frame  con- 
structed on  the  same  plan  as  the  one  under  consideration,  and 
stated:  "It  would  not  be  strong  enough.  It  would  rack  side- 
wise.  It  would  jack-knife  it  right  over."  Other  witnesses  testi- 
fied to  substantially  the  same  facts  respecting  the  alleged  defective 
condition  of  the  gallows  frame  caused  by  the  lack  of  sufficient 
braces  in  its  construction  and  the  lack  of  guy  ropes.  In  view 
of  this  testimony,  when  considered  in  connection  with  other 
facts  herein  stated  and  referred  to,  we  think  the  question  of 
negligence  on  the  part  of  plaintiff  was  properly  submitted  to 
the  jury. 

Appellant  next  insists  that  while  the  gallows  frame  was  con- 
structed under  the  supervision  and  direction  of  defendant's  fore- 
man, nevertheless  the  plaintiff,  assisting  in  the  work  and  thereby 
becoming  conversant  with  its  condition,  assumed  the  increased 
risks  and  hazards,  if  any.  created  by  its  imperfect  and  faulty 
construction.  Appellant  therefore  seeks  to  invoke  the  rule  of 
assumed  risk  which  obtains  in  the  class  of  cases  where  the  serv- 
ant in  the  erection  or  repair  of  a  wall,  building,  or  other  like 
structure,  which  requires  the  construction  and  erection  of  a 
scaffold  or  platform  upon  which  he  may  stand  while  performing 
the  work,  and  which  was  constructed  by  himself  with  materials 
furnished  by  the  master.  In  such  cases  the  servant  knows,  or  is 
presumed  to  know,  the  extent  of  the  strain  or  burden  to  which 
the  scaffold  or  platform  will  be  subjected.  The  construction  of 
the  scaffold  being  under  the  servant's  control,  and  the  master 
having  furnished  the  necessary  and  proper  materials  therefor, 
if  the  servant  fails  to  make  the  structure  sufficiently  strong  and 
convenient  for  the  purposes  for  which  it  is  intended,  and  he  is 
injured  because  of  some  defect  in  its  construction,  the  master 
cannot «be  held  liable  for  the  injury.  In  such  cases  whatever 
defect  there  niav  be  in  the  scaffold  or  platform  is  due  to  the 
negligence  of  the  servant,  and  not  to  that  of  the  master.    In  the 
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case  under  consideration  the  gallows  frame  was  built  under  the 
sole  direction  and  supervision  of  defendant's  foreman.  On  this 
point  plaintiff  testified  as  follows:  "I  had  never  had  any  ex- 
perience in  building^  ^fallows  frames.  That  is  the  first  one  I 
ever  helped  to  build.  I  had  never  seen  any  before.  I  knew 
nothingf  about  the  proper  method  of  constructing^  them.  *  *  * 
The  g^allows  frames  were  built  under  the  direction  of  Mr. 
Draper,  the  foreman.  He  g^ave  orders  relating^  to  putting^  them 
up."  Draper,  the  foreman,  testified,  with  reference  to  the  con- 
struction of  the  shallows  frame  in  question,  as  follows:  "It  was 
erected  under  my  direction.  I  was  there  in  charge  of  the  job. 
I  told  the  men  what  to  do  *  *  *  told  them  how  to  put  the 
timbers  tog^ether."  The  record  further  shows  that  this  ^fallows 
frame  had  been  used  at  other  points  along^  defendant's  line  of 
railroad,  and  had  been  taken  to  pieces,  "knocked  down,"  and 
shipped  to  Ham's  Fork,  the  place  of  the  accident,  where  plaintiff 
assisted  in  putting^  it  tog^ether.  He  had  nothing^  whatever  to  do 
with  the  selection  of  the  timber  with  which  it  was  constructed, 
nor  with  the  desig^ingf  of  the  plans  upon  which  it  w^as  con- 
structed. It  does  not  appear  that  he  appreciated  or  had  anv 
knowledgfe  respecting^  the  amount  of  strain  or  pressure  to  which 
the  gallows  frame  could  be  safely  subjected.  In  fact,  we  think 
it  reasonably  appears  from  the  record  that  he  was  ignorant  of 
the  mathematical  and  mechanical  principles  by  which  its  suffi- 
ciency could  have  been  determined.  And,  further,  it  is  not 
claimed  that  the  accident  was  due  to  any  negligence  or  de- 
fective workmanship  of  plaintiff,  or  that  of  his  fellow  servants 
in  putting  together  and  erecting  the  gallows  frame.  Appellant 
in  its  brief  says:  "The  testimony  fails  to  disclose  that  any  of 
the  timbers  broke,  or  that  any  of  the  bolts  or  lines  gfave  way 
until  after  the  gallows  frame  had  pitched  into  the  river."  This 
being  admitted,  it  necessarily  follows  that  whatever  defect,  if 
any,  there  was  in  the  structure,  was  due  to  the  imperfect  plan 
or  faulty  design  upon  which  it  was  constructed  and  braced.  It 
thus  appears  that  this  is  a  case  where  the  master,  and  not  the 
servant,  provided  thr*  place  of  emplo>Tnent,  and  the  appliances 
with  which  the  work  was  performed.  Therefore  this  case  falli 
within  that  class  where  the  master  is  required  to  use  reasonable 
care  to  provide  the  servant  with  sufficient  and  reasonably  safe 
appliances  with  which  to  do  the  work  required  of  him  by  his 
contract  of  employment. 

In  the  case  of  Austin  Mfg.  Co.  v.  Johnson,  89  Fed.  677,  32 
C.  C.  A.  309,  practically  the  same  questions  were  involved  as  are 
presented  in  this  case,  and  the  Circuit  Court  of  Appeals,  in  the 
course  of  the  opinion,  say:  "The  liability  of  the  master  cannot 
be  determined  simply  by  showing  that  the  place  where  the  work- 
men were  engaged  in  his  service  was  a  scaffold,  but  it  must 
depend  upon  the  nature  of  the  scaffold,  the  purposes  it  is  to 
subserve,  whether  it  could  be  properly  left  to  the  workmen  to 
determine  and  control  the  method  of  its  erection,  whether  they 
did  in  fact  control  its  erection,  or  whether  the  master  had  charge 
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thereof.    In  the  case  at  bar  the  scaffold  was  intended,  not  only 
as  a  place  where  the  workmen  were  to  stand,  but  as  a  support 
upon  which  was  to  be  placed  the  entire  superstructure  of  the 
bridge  during^  the  course  of  its  erection     *     *     *     it  is  clear 
that  such  workmen  as  the  defendant  in  error   [plaintiff]   could 
not  be  expected  to  know  the  strain  that  would  be  placed  upon  this 
scaffold  in  the  erection  of  a  steel  superstructure.     It  is  equally 
clear  that  it  would  not  have  been  open  to  the  defendant  in  error 
[plaintiff]  to  exercise  any  control  over  the  method  in  which  the 
scaffold  was  erected  or  the  material  used  in  its  construction. 
The  purpose  for  which  this  scaffold  was  to  be  used,  then,  is 
inapplicable  to  the  reasons  upon  which  the  rule  is  based,  that 
ordinarily  the  master  is  not  responsible  for  the  safety  of  sta^in^s 
which  the  workmen  put  up  as  aids  in  carrying  out  the  particular 
work  they  are  employed  to  perform.     The  use  to  which  it  was 
intended  to  subject  this  structure^  in  that  there  would  be  placed 
thereon,  not  only  the  dead  weight  of  the  material  composing^  the 
bridge,  but  also  the  strain  caused  by  placing  the  different  parts 
in  proper  position,  clearly  shows  that  the  erection  of  the  staging 
was  not  a  matter  that  could  be  safely  left  to  the  control  of 
ordinary  laborers,  but  required  skilled  control  by  persons  who, 
from  experience,  would  know  what  strain  would  be  placed  on  the 
staging ;  and  the  evidence  shows  that  in  its  erection  the  defendant 
in  error   [plaintiff]   exercised  no  control  or  judgment;  but,  on 
the  contrary,  it  was  erected  solely  under  the  direction  of  Charles 
Killiper,  who,  as  a  skilled  expert,  had  been  sent  out  by  the  com- 
pany to  erect  the  bridge.     *    *    *    The  scaffold  was  being 
used  to  support  the  dead  weight  of  the  material  placed  on  it, 
and  al$o  to  aid  in  placing  the  beams  into  place,  with  all  the 
additional  strain  caused  thereby.     *     *     *    In  view  of  the  pur- 
poses to  which  this  scaffold  was  to  be  put,  and  of  the  fact  that 
the  workmen  had  no  control  over  the  mode  of  its  erection,  the 
trial  court  rightly  held  that  the  defendant  company  would  be 
responsible  to  the  plaintiff  for  negligence  in  its  construction." 
Woods  V,  Lindvall,  48  Fed.  62,  1  C.  C.  A.  37 ;  National  Refining 
Co.  V,  Willis  (C.  C.  A.)  143  Fed.  107. 

We  fail  to  find  any  reversible  error  in  the  record.    The  judg- 
ment is  there  affirmed,  with  costs. 
McCarty,  C.  J.,  and  Frick,  J.,  concur. 


Betchman  v.  Seaboard  Air  Line  Ry. 

CSupreme  Court  of  South  Carolina,  Aug.  16,  1906.) 

[55  S.  E.  Rep.  140.1 

Master  and  Servant— Injury  to  Servant--Defen8es — Pleading.*— T  n 
an  action  by  a  servant  for  personal  injuries,  defense  of  assumption 
of  risk  or  contributory  negligence  must  be  pleaded  to  be  available. 

♦See  foot-notes  aopended  to  Mace  v.  Boedker  &  Co.  (Iowa),  17  R. 
R.  R.  301,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  301. 
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Same— Fellow  Servants— Negligence.!— Under  Const,  art.  9,  §  15, 
providing  that  an  employee  of  a  railroad  company  shall  have  the 
same  rijfht  to  recover  for  injuries  received  from  the  negligence  of 
employees  as  is  allowed  to  persons  not  employees  when  the  injury 
results  from  the  negligence  of  a  fellow  servant  engaged  in  another 
department  of  labor,  a  watchman  at  a  railroad  crossing  is  engaged 
in  another  department  of  labor  from  his  fellow  servants  running  a 
train  across  the  crossing. 

Same — Evidence. — Evidence  of  failure  of  persons  in  charge  of  a 
train  to  give  notice  of  approach  at  a  railroad  crossing  is  competent 
to  show  negligence,  in  an  action  by  the  watchman  at  that  crossing 
for  injuries  received. 

Same — Contributory  Negligence.} — That  a  servant  was  guilty  of  an 
error  in  judgment  in  attempting  to  pass  around  a  moving  train^  or 
in  stepping  out  of  his  way,  does  not  relieve  the  master  from  liability 
unless  the  conduct  of  the  servant  was  the  proximate  cause  of  the 
injury. 

Same. — A  railroad  company  is  liable  where  a  watchman  at  a  cross- 
ing is  seen  by  an  engineer  of  a  moving  train  on  the  crossing  with  a 
lantern  in  his  hand,  if  the  engineer  was  carelessly  inadvertent  as  to 
whether  he  would  get  out  of  the  way  or  not. 

Appeal  from  Common  Pleas  Circuit  Court  of  Lexington 
County;  Gagfe,  Judgfe. 

Action  by  Walter  P.  Betchman,  administrator  of  John  Betch- 
man, ag:ainst  the  Seaboard  Air  Line  Railway.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Lyles  &  McMahan  and  Efird  &  Dreher,  for  appellant. 
IV.  Boyd  Evaus,  Lazcson  D.  Melton,  and  £.  M.  Thomson,  for 
respondent. 

Gary^  a.  J.  This  is  an  action  at  common  law  to  recover 
damages  for  the  alleged  wrongfful  death  of  John  Betchman, 
plaintiff's  intestate.  The  complaint  alleges:  That  on  the  21st  of 
December,  1903,  John  Betchman  was  in  the  employ  of  the  de- 
fendant as  a  nig] it  watchman  or  flagman,  in  the  city  of  Columbia, 
at  the  intersection  of  Gervais  and  Lincoln  streets,  where  the 
car  line  of  the  Electric  Railway  Company  crosses  the  main  line 
and  side  tracks  of  the  defendant.  That,  among  the  duties  of  the 
plaintiff's  intestate,  it  was  incumbent  on  him  to  give  warning 
of  the  approach  of  any  trains  over  the  main  line  or  side  track 
of  the  defendant,  and  in  doing  so  it  was  necessary  to  watch  for 
street  cars,  vehicles,  and  pedestrians  approaching  and  passing 
over  said  crossing,  which  is  one  of  the  most  frequented  and 
hazardous  in  the  city.  That  while  so  engaged,  between  the 
hours  of  8  and  9  o'clock  in  the  evening  of  said  day,  he  was  killed 

tFor  the  authorities  in  this  scries  on  the  subject  of  the  different 
department  limitation  of  the  fellow  servant  rule,  see  foot-notes  ap- 
pended to  Mollhoflf  r.  Chicago,  etc.,  R.  Co.  (Okla.),  19  R.  R.  R.  709, 
42  Am.  &  En  jr.  R.  Cas..  X.  S.,  709;  Louisville  &  N.  R.  Co.  v.  Martin 
(Tenn.),  18  R.  R.  R.  413,  41  Am.  &  EnR.  R.  Cas..  N.  S.,  413. 

JFor  the  authorities  in  this  scries  on  the  question  whether  contribu- 
tory nej?ligencc  on  the  part  of  an  employee  will  prevent  recovery 
apjainst  the  master  for  his  injuries  or  death,  sec  foot-notes  appended 
to  vSanders  v.  Central  of  GcorRia  Ry.  Co.  (Ga.),  18  R.  R.  R.  7,  41  Am. 
&  Enff.  R.  Cas.,  N.  S.,  7. 
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Ly  defendant's  train  of  cars.  That  the  cause  of  the  death  of 
said  deceased  was  the  neglig^ence,  recklessness,  and  wantonness 
of  the  defendant ;  ( 1 )  in  that  it  was  backing  its  train  of  cars 
at  an  unlawful  and  reckless  rate  of  speed,  in  violation  of  an 
ordinance  of  the  city;  (2)  without  any  ligfhts  to  g^ive  warning^ 
of  its  approach;  (3)  without  ringfing;  the  bell  or  blowing^  the 
whistle;  (4)  without  maintaining^  a  proper  lookout;  and  (5) 
without  using^  due  care  or  caution  on  the  occasion.  The  answer 
was  a  general  denial.  At  the  close  of  plaintiff's  testimony  the 
defendant  made  a  motion  for  a  nonsuit  which  was  refused.  The 
jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $1,500,  and 
the  defendant  appealed. 

The  first  and  second  exceptions  assign  error  in  refusing  the 
motion  for  nonsuit.  The  first  ground  of  the  motion  for  nonsuit 
was  that  *'the  deceased  being  a  watchman,  charged  specially 
with  watching  this  crossing  of  the  Seaboard  Railway  and  the 
street  railway,  and  the  street,  the  failure  to  give  the  statutory 
signals,  or  even  the  violation  of  the  speed  ordinance  of  the  city, 
would  not  be  a  violation  of  duty  as  to  him,  which  would  be  the 
approximate  cause  of  the  injury  to  him."  The  second  ground 
was  that  the  plaintiff's  intestate  had  notice  of  the  approach  of 
the  train,  and  that  the  failure  to  give  the  signals  was  not,  there- 
fore, the  cause  of  the  injury. 

1.  Before  proceeding  to  consider  these  exceptions,  it  may  be 
well  to  determine  what  issues  were  raised  by  the  pleadings. 
The  answer  does  not  interpose  either  the  defense  of  assumption 
of  risk  or  contributory  negligence.  When  a  person  enters  into 
the  employment  of  another  as  a  servant,  he  assumes,  in  law, 
those  risks  that  are  ordinarily  incident  to  the  service.  In  an 
action  by  the  servant  for  damages  sustained  through  the  alleged 
negligence  of  the  master,  the  latter  may  show,  without  pleading 
the  facts  as  a  defense,  that  the  injury  was  the  direct  and  proxi- 
mate result  of  an  ordinary  risk,  as  such  risks  are  presumed  to 
have  been  within  the  contemplation  of  the  parties,  when  they 
entered  into  the  contract,  and  testimony  to  that  effect  tends 
directly  to  refute  the  allegation  of  negligence.  When,  however, 
the  defendant  relies  upon  facts  occurring  after  the  parties  had 
entered  into  the  agreement  to  show  that  the  plaintiff  had.  by  his 
conduct,  assumed  the  risk  which  caused  the  injury,  such  facts 
must  be  set  forth  as  a  defense,  as  they  are  in  the  nature  of  a 
plea  of  confession  and  avoidance.  Montgomery  v.  Railway.  74 
S.  C.  — ,  53  S.  E.  987.  The  general  rule  in  regard  to  con- 
tributory negligence  is  that  it  must  likewise  be  pleaded  as  a 
defense.  Under  the  pleadings  in  this  case,  the  defendant  is  not 
entitled  to  the  benefit  of  either  the  defense  of  assumption  of  risk 
or  contributory  negligence. 

2.  There  was  testimony  tending  to  sustain  each  specific  act  of 
negligence  alleged  in  the  complaint,  and  ordinarily  this  would  be 
a  sufficient  reason  for  refusing  the  motion  for  nonsuit.  There  is 
one  instance,  however,  in  which  the  court  will  grant  a  nonsuit, 
although  there  is  testimony  tending  to  prove  the  allegations  of 
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the  complaint,  to  wit,  when  it  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action.  Rosemand  v,  R.  R.,  66  S.  C.  91, 
44  S.  E.  574 ;  Austin  v.  Mfg.  Co.,  67  S.  C.  122,  45  S.  E.  135. 
Even  if  we  should  regfard  the  motion  for  nonsuit  as  in  effect  a 
demurrer  to  the  complaint,  on  the  ^ound  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  in  that  the  acts 
of  negligence  specified  in  the  complaint  were  the  ordinary  risks, 
which  plaintiff's  intestate  assumed  at  the  time  the  contract  of 
service  was  made,  nevertheless  it  could  not  be  sustained.  Article 
9,  §  15,  of  the  Constitution,  provides  that  "every  employee  of  any 
railroad  corporation  shall  have  the  same  rights  and  remedies 
for  any  injury  suffered  by  him  from  the  acts  or  omissions  of 
said  corporations  or  its  employees  as  are  allowed  by  law  to  other 
persons  not  employees,  when  the  injury  results  from  the  negli- 
gence of  a  superior  agent  or  officer,  or  of  a  person  having  a  right 
to  control  or  direct  the  services  of  a  party  injured,  and  also 
when  the  injury  results  from  the  negligence  of  a  fellow  servant, 
engaged  in  another  department  of  labor  from  that  of  the  party 
injured,  or  of  a  fellow  servant  of  another  train  of  cars,  or  one 
engaged  about  a  different  piece  of  work.  Knowledge  by  any 
employee  injured  of  the  defective  or  unsafe  character  or  con- 
dition of  any  machinery,  ways  or  appliances,  shall  be  no  defense 
to  an  action  for  injury  caused  thereby,  except  as  to  conductors 
or  engineers  in  charge  of  dangerous  or  unsafe  cars  or  engines 
voluntarily  operated  by  them."  This  action  shows  that  John 
Betchman  was  either  engaged  in  another  department  of  labor 
from  that  of  the  fellow  servants  in  charge  of  the  train,  or  that 
he  and  they  were  engaged  in  a  different  piece  of  work.  There- 
fore their  negligence  was  not  one  of  the  ordinary  risks  which 
he  assumed  upon  entering  into  the  contract  aforesaid.  These 
exceptions  are  overruled. 

3.  The  defendant  requested  his  honor,  the  presiding  judge,  to 
charge  as  follows:  "Employees  of  the  company,  injured  at 
crossings,  cannot  take  advantage  of  the  omission  of  signals  re- 
quired by  law  to  be  given  at  crossings.  Such  statutes  and 
ordinances  are  for  the  benefit  of  passengers,  strangers,  and 
travelers  on  the  highways."  The  presiding  judge  modified  the 
request  by  adding:  "But  the  omission  to  give  signals  mav  be 
considered  as  circumstances  tending  to  show  negligence."  This 
is  made  the  basis  of  the  third  exception.  A  similar  question  is 
presented  by  the  fourth  and  sixth  exceptions.  The  request  was 
erroneous,  in  that  it  was  too  favorable  to  the  defendant,  for 
plaintiff's  intestate  was  entitled  to  the  same  rights  and  remedies 
as  are  allowed  by  law  to  other  persons  not  employees,  and  as  to 
such  other  persons  evidence  of  omission  to  give  signals  would 
have  been  competent,  as  tending  to  show  negligence.  Cooper 
V.  Ry.  Co.,  65  S.  C.  214,  43  S.  E.  682,  and  the  cases  therein 
cited.    These  exceptions  are  overruled. 

4.  The  defendant  requested  his  honor,  the  presiding  judge, 
to  charge  as  follows:  "So,  if  an  employee  make  an  error  in 
judgment  in  attempting  to  pass  around  a  moving  car,  and  fails 


Vol.  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S         539 

Ciacinnati,  etc.,  R.  Co.  v.  Holland 

to  do  so,  or  fails  to  step  out  of  the  way  in  time,  he  cannot 
recover  for  injury  inflicted  by  the  car."  The  presiding^  judg^e 
modified  the  request  by  adding:  "If  his  conduct  was  careless 
and  was  the  proximate  cause  of  the  accident,"  and  this  is  made 
the  basis  of  the  fifth  exception.  The  request  was  erroneous,  in 
that  it  ignored  the  element  of  proximate  cause,  and  the  mpdifi- 
cation  which  cured  the  defect  was  proper.  This  exception  is 
overruled. 

The  seventh  exception  assigns  error  on  the  part  of  his  honor, 
the  presiding  judge,  in  refusing  to  charge  that  there  was  no 
evidence  of  willfulness  in  this  case.  The  appellant  seems  to 
have  abandoned  this  exception,  as  it  was  not  argued.  The 
request,  however,  was  properly  refused,  as  the  testimony  tended 
to  show  a  reckless  disregard  of  the  flagman's  rights. 

5.  The  defendant  requested  the  presiding  judge  to  charge  as 
follows:  "If  a  watchman  at  a  railroad  crossing  is  seen  by  those 
in  charge  of  an  approaching  train,  standing  on  or  near  the 
railroad  track,  with  his  lantern  in  his  hand,  in  the  night  time,  they 
have  the  right  to  assume  that  he  will  get  out  of  the  way^  and  if, 
acting  upon  such  assumption,  an  injury  occurs  to  such  watch- 
man,  the  railroad  company  it  not  liable."  The  presiding  judge 
added:  "If,  however,  the  engineer  did  not  consciously  assume 
that,  but  was  carelessly  inadvertent  about  what  the  watchman 
would  do,  then  the  railroad  is  liable,  if  such  carelessness  was  the 
proximate  cause  of  the  watchman's  death."  This  was  made  the 
basis  of  the  eighth  exception.  The  request  was  erroneous,  in 
that  it  ignored  the  element  of  proximate  cause,  and  the  modi- 
fication which  cured  this  defect  was  proper. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 

Jones  and  Woods,  JJ.,  concur  in  the  result,  saying:  "As- 
sumption of  risk  by  an  employee  is  not  available  unless  pleaded 
as  a  defense.  Montgomery  v.  Seaboard  Air  Line  (S.  C.)  53 
S.  E.  988." 


Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Holland. 

(Supreme  Court  of  Tennessee,   Oct.   16,   1906.) 

[96  S.  W.   Rep.  758.] 

Master  and  Servant — Injuries  to  Servant — Railroads — Statutory 
Precautions — Contributory  Negligence. — The  statute  provjding:  pre- 
cautions to  be  taken  by  employees  in  charge  of  a  train  to  prevent 
accident  to  persons  on  the  track  is  for  the  benefit  of  the  general 
public  only,  so  that,  where  an  employee  of  the  company  is  injured 
on  the  tracks,  its  liability  depends  on  the  determination  of  the  ques- 
tions of  negligence  and  contributory  negligence  under  the  rules  of 
the  common  law. 

Appeal  from  Circuit  Court,  Hamilton  County;  M.  M.  Allison. 
Judge. 

Action  by  Fannie  Holland  against  the  Cincinnati,  New  Or- 
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leans  &  Texas  Pacific  Railroad  Company.    Judgment  for  plain- 
tiff.   Defendant  appeals.    Reversed  and  remanded. 

Early  &  Ford,  for  appellant. 
Pritchard  &  Siser,  ior  appellee. 

Wilkes,  J.  This  is  an  action  to  recover  damages  for  the 
alleged  wrongful  killing  of  Dock  Holland,  colored,  the  husband 
of  the  plaintiff,  Fannie  Holland.  There  was  a  verdict  and 
judgment  for  $1,000  in  favor  of  the  plaintiff,  and  the  defendant 
has  appealed. 

Dock  Holland  was  killed  while  riding  upon  and  operating  a 
railway  velocipede  on  the  main  track  of  the  defendant's  road 
between  Boyce  Station  and  Chattanooga.  He  was  an  employee 
of  the  road,  and  his  duties  were  to  attend  to  the  switch  and 
signal  lights  and  to  switch  the  mail  from  the  defendant's  mail 
train  to  those  of  the  Western  &  Atlantic  Railroad  at  Boyce. 
He  must,  necessarily,  have  passed  over  the  road  to  attend  to  his 
i  duties. 

!  On  the  morning  of  his  death  Holland  had  changed  the  mail 

from  one  train  to  the  other  at  Bovce,  and,  putting  a  velocipede 
I  on  the  track,  he  mounted  and  followed  the  first  section  of  the 

j  defendant's    fast   passenger   train.    No.    3,    in   the    direction  of 

i  Chattanooga.     The  train  was  being  run  in  two   sections,  and 

!  Holland,  being  between  the  two,  was  run  down  and  killed  by  the 

last  section,  which  was  running  at  60  miles  an  hour,  or  more. 
;  when  he  was  stricken. 

Without  going  into  all  the  features  of  the  case,  it  is  sufficient 
to  say  that  it  is  assigned  as  error  that  there  is  no  evidence  to 
,  support  the  verdict  of  the  jury. 

It  is  insisted  upon  the  part  of  the  railroad  company  that  the 
statutory  precautions  were  observed:  but  this  is  denied  bv  the 
plaintiff,  and  there  is  some  evidence  to  support  the  contention  of 
the  plaintiff  upon  this  point. 

Conceding,  therefore,  that  the  statutory  precautions  w^ere  not 
I  observed,  we  think  the  crucial  question  is  whether  or  not  this 

j  was   a   case   which   required   the   observance   of    the   statutory 

I  precautions. 

We  think  there  is  ample  evidence  to  show  that  the  plaintiff '^ 
intestate  was  guilty  of  the  grossest  contributorv  negligence  in 
attempting  to  operate  a  velocipede  upon  the  railroad  track  be- 
tween the  two  sections  of  a  train  which  were  running  at  the 
rate  of  60  miles  an  hour.  He  was  entirelv  familiar  with  the 
schedule  of  the  trains.  He  knew  that  the  first  section  had  passed 
Boyce  going  in  the  direction  of  Chattanooga,  and  that  the  second 
section  would  immediatelv  follow  after :  and  yet  he  placed  himself 
upon  this  velocipede  in  front  of  the  rear  section,  and  attempted 
to  go  down  the  road  between  the  two  sections,  his  rate  of  speed 
being  about  10  miles  per  hour. 

It  is  not  shown  that  he  was  authorized  to  use  a  velocipede,  or 
that  it  was  done  with  the  consent  of  the  railroad  company,  nor 
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that  it  was  necessary  in  the  discharge  of  his  duty;  but,  on  the 
contrary,  it  is  charg^ed,  and,  we  think,  clearly  appears,  that  he 
was  usin^  it  for  his  own  convenience  and  without  the  consent 
of  the  defendant. 

If  the  rule  of  common-law  liability  is  applied,  we  think  it  clear 
that  because  of  his  negligence  and  we  may  say  recklessness,  he 
would  not  be  entitled  to  any  recovery,  and,  if  he  is  entitled  to 
any  recovery  it  must  be  solely  on  the  ground  that  the  company 
failed  to  observe  the  statutory  precautions;  for  there  is  no  evi- 
dence to  show  that  he  was  run  down  recklessly  or  maliciously 
by  the  railroad  .employees,  but  everything  was  done  that  could 
bo  done  to  stop  the  train  after  deceased  was  discovered. 

We  are  of  opinion  that  the  principles  laid  down  in  the  cases 
of  Railroad  v.  Burke,  6  Cold.  45,  Railroad  v.  Rush,  IS  Lea,  145, 
Railroad  v,  Robertson,  9  Heisk.  276,  and  Railroad  Co.  v.  Hicks, 
89  Tenn.  301,  17  S.  W.  1936,  should  govern  and  control  in  the 
determination  of  this  suit. 

In  the  last  case,  Railroad  Co.  v.  Hicks,  89  Tenn.  301,  17  S.  W. 
1036,  the  plaintiff  was  using  a  velocipede  on  the  track  rightfully. 
It  was  completely  under  his  control,  and  could  be  easily  removed 
from  and  replaced  upon  the  track.  On  a  trial  the  circuit  judge 
charged  that  the  statutory  precautions  were  applicable;  but  this* 
court  held  that  the  application  of  the  rule  to  employees  upon  the 
track,  even  in  the  discharge  of  their  duties,  would  necessitate 
the  stopping  of  all  trains  whenever  they  came  in  sight  of  section 
hands  upon  the  road,  although  it  was  altogetl\er  reasonable  that 
such  hands  would  get  out  of  the  way  without  making  it  necessary 
to  stop  at  all,  and  that  a  proper  charge  would  have  been  that 
the  road,  when  it  sees  an  employee  on  the  track  in  peril  of  being 
run  over,  must  do  all  in  its  power  to  avert  a  collision,  and  pro- 
vent  an  injury,  which  is,  in  effect  applying  the  rule  of  the 
common  law. 

In  the  case  of  Railroad  v.  Rush,  15  Lea,  145,  a  brakeman  of  a 
freight  train  was  sent  by  his  conductor  to  display  a  danger 
signal  to  a  passenger  train,  but  fell  asleep  on  the  track  and  was 
killed  by  the  train  he  was  attempting  to  flag ;  and  it  was  held,  in 
substance,  that  the  statutory  provisions  are  not  applicable  in 
case  of  injuries  caused  by  moving  trains  in  favor  of  employees 
whose  negligence  caused  or  contributed  to  the  accident.  In  that 
case  the  court  quotes  with  approval  from  Railroad  z\  Burke,  6 
Cold.  45,  to  the  effect  that  an  action  will  not  lie  on  behalf  of 
an  agent  or  servant  whose  negligence  or  willful  act  caused,  or 
contributed  to  cause,  the  accident  or  collision  which  occasioned 
the  injury. 

Judge  Cooper  states  that  this  latter  clause  in  the  Coldwell 
Case  strikes  the  true  note:  "The  statute  was  intended  for  the 
benefit  of  the  general  public,  not  for  the  servants  of  the  company, 
and  clearly  not  for  a  servant  whose  negligence  caused,  or  con- 
tributed to  cause,  the  accident.  The  Legislature  surely  never 
intended  that  a  railroad  company  by  a  mere  noncompliance  with 
certain  forms  made  obligatory  as  to  a  stranger,  whether  their 
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observance  would  have  prevented  the  act  or  not,  should  become 
liable  to  an  employee  whose  plain  dereliction  of  duty  caused  the 
accident." 

In  the  lan^ua^e  of  Jud^e  McFarland  in  Railroad  v.  Robert- 
son, 9  Heisk.  276:  "The  liability  of  the  company  to  its  ag^ent 
for  injuries  resulting  from  the  misconduct  or  negligence  of  that 
agent  must  -be  determined,  not  by  the  statute,  but  by  the  com- 
mon-law principles." 

Under  the  facts  as  we  find  them  in  the  record,  we  think  that 
there  is  no  liability  on  the  part  of  the  defendant  railroad;  and 
the  judgment  of  the  court  below  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 

The  appellee  will  pay  the  costs  of  the  appeal. 


0'DoNNEi.L  V,  Kansas  City,  St.  L.  &  C.  R.  Co. 

(Supreme   Court   of  Missouri,   Division   No.   1,   June   19,   1906.) 

[95  S.  W.  Rep.  196.] 

Courts — ^Jurisdiction — Constitutionality  of  Statute. — ^Where  a  case 
involvinj^  the  constitutionality  of  a  statute  has  been  decided  by  the 
Supreme  Court,  but  is  pending  in  the  United  States  Supreme  Court 
on  a  writ  of  error,  the  constitutionality  of  the  statute  is  still  an  open 
question,  so  that  the  Supreme  Court  will  take  jurisdiction  of  an  ap- 
peal in  a.  subsequent  case  in  which  the  constitutionality  of  the  same 
statute  is  questioned. 

Carriers — Passengers — Contract  with  Freight  Brakeman.* — A  con- 
tract by  a  brakeman  of  a  freiRht  train  to  allow  a  person  to  ride  on 
the  train  in  consideration  of  his  rendering  assistance  in  the  loading 
and  unloading  of  freight  was  outside  the  scope  of  the  brakeman's 
authority,  not  binding  the  railroad  company,  and  the  person  so  riding 
was  a  trespasser. 

Appeal  from  Circuit  Court,  Jackson  County;  W.  B.  Teasdale, 
Judfi:e. 

Action  by  James  O'Donnell  ag^ainst  Kansas  City,  St.  Louis  & 
Chicagfo  Railroad  Company.  From  a  judgfment  for  plaintiff, 
defendant  appeals.    Reversed. 

Scarritt,  Scarritt  &  Jones,  for  appellant. 

C.  F,  Mead  and  L.  W.  Candless,  for  respondent. 

Valliant,  J.  Plaintiff  recovered  a  judgment  for  $2,500  as 
damagfes  for  injuries  sustained  by  him  in  a  train  wreck  on  de- 
fendant's road.    The  trains  in  the  wreck  belong^ed  to  the  Chicaf^o 

♦For  the  authorities  in  this  series  on  the  question,  who  are,  and 
are  not,  the  employees  of  a  railroad  company,  see  foot-notes  ap- 
pended to  Norfolk  &  W.  Ry.  Co.z^.  Bell  (Va.),  19  R.  R.  R.  263.  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  263;  Chicago,  etc.,  Ry.  Co.  v,  Hamlcr 
(111.),  19  R.  R.  R.  252,  42  Am.  &  Eur.  R.  Cas..  N.  S.,  252;  foot-note 
appended  to  Chicago,  etc.,  R.  Co.  v.  Weber  (111.),  19  R.  R.  R.  34,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  34;  Weisser  v.  Southern  Pac.  Ry.  Co. 
(Cal.),  18  R.  R.  R.  861,  41  Am.  &  Eng.  R.  Cas..  N.  Sw,  861. 


Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S         543 

O'Oonnell  v,  Kansas  City,  etc.,  R.  Co 

&  Alton  Railway  Company,  the  lessee  of  the  defendant's  railroad. 
The  appeal  was  taken  by  the  defendant  to  this  court  because 
there  is  a  constitutional  question  in  the  case ;  that  is,  the  defend- 
ant, the  lessor,  contends  that  so  much  of  section  1060,  Rev.  St 
1899,  on  which  this  suit  is  founded,  as  declares  that  the  owner 
of  a  railroad  in  this  state  which  leases  its  road  to  a  corporation 
of  another  state  "shall  remain  liable  as  if  it  operated  the  road 
itself,"  is  in  violation  of  certain  sections  of  the  Constitution 
of  Missouri  and  the  fourteenth  amendment  to  the  Constitution 
of  the  United  States. 

1.  We  have,  in  the  case  of  Markey  v.  Railway  Co.,  185  Mo. 
348,  84  S.  W.  61,  said  all  that  we  deem  necessary  to  say  on  that 
question;  but  since,  as  we  understand,  that  case  is  now  pending^ 
before  the  Supreme  Court  of  the  United  States  on  a  writ  of 
error,  we  will  not  now  say  that  for  the  purpose  of  givincf  this 
court  jurisdiction  the  constitutionality  of  that  clause  of  that 
statute  can  no  long^er  be  drawn  in  question.  We  will  therefore 
entertain  jurisdiction  of  this  appeal. 

2.  The  case  stated  in  the  petition  is  substantially  this:  The 
railroad  belongs  to  the  defendant.  It  is  leased  and  operated  by 
the  Chicagfo  &  Alton  Railway  Company.  On  June  6,  1902,  the 
plaintiff  was  at  Odessa,  a  station  on  the  railroad,  aiming^  to  ^o 
to  Kansas  City.  A  Chicago  &  Alton  freight  train  beings  there, 
the  plaintiff  asked  a  brakeman  on  the  train  the  privilege  of  riding 
on  it  to  Kansas  City.  The  brakeman  consented  on  condition 
that  plaintiff  would  help  unload  freight  along  the  route,  to 
which  terms  plaintiff  agreed.  "Said  arrangement  was  imme- 
diately called  to  the  attention  of  the  conductor  of  said  train, 
and  he,  acting  within  the  scope  of  his  employment,  expressly 
assented  to  it  and  permitted  the  plaintiff  to  ride  upon  said  train 
until  same  was  wrecked  as  hereinafter  stated."  The  train  on 
which  the  plaintiff  entered  under  this  agreement  passed  on  to  a 
station  7  miles  west  of  Independence,  where  it  stopped  on  the 
main  track,  and  while  standing  there  a  regular  passenger  train 
going  50  or  60  miles  an  hour  on  the  same  track  collided  with 
it,  with  the  consequence  that  plaintiff  was  thrown  to  the  ground 
and  severely  injured.  It  was  a  rule  of  the  Chicago  &  Alton 
Railway  Company  that  freight  trains  were  to  keep  out  of  the 
way  of  passenger  trains  with  10  minutes  or  more  time  space, 
and  also  that,  when  any  train  stopped  between  stations,  one  of 
the  crew  should  go  back  half  a  mile  or  a  mile  with  flag  or  lantern 
and  place  torpedoes  on  the  track  to  warn  an  approaching  train, 
and  that  was  not  done  in  this  case.  This  freight  train  was  4 
or  5  hours  late,  and  was  running  on  the  time  of  the  passenger 
train,  which  it  had  no  right  to  do.  The  men  in  charge  of  this 
freight  train  knew  that  the  passenger  train  was  due  then  and 
there,  and  thev  had  had  opportunities  to  sidetrack  their  train  and 
get  it  out  of  the  way.  but  neglected  to  do  so,  and  after  the  train 
stopped  on  the  main  track,  as  it  did,  they  neglected  to  send  back 
a  flagman,  or  to  place  torpedoes  on  the  track,  "so  that,  when 
said  passenger  train  approached  around  a  curve,  the  employees 
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operating  it  had  not  sufficient  notice  of  the  presence  of  the 
freight  train  to  stop  and  prevent  the  collision,  but  same  became 
inevitable  and  unavoidable."  The  answer  was  a  general  denial, 
and  a  plea  that  plaintiff  was  a  trespasser  on  the  train  concealed 
from  view  of  the  train  men ;  that  defendant  was  not  liable  for  the 
acts  of  the  Chicago  &  Alton  Railway  Company ;  and  that  plaintiff 
for  a  valuable  consideration  had  executed  a  release  of  all  claim 
for  damages  growing  out  of  the  accident.  The  reply  put  the 
new  matter  in  the  answer  in  issue. 

The  testimony  on  the  part  of  the  plaintiff  tended  to  prove  as 
follows:  The  plaintiff,  with  a  companion  named  Doyle,  started 
from  Springfield,  111.,  to  go  to  Kansas  City.  Their  purpose  was 
to  travel  by  railroad,  but  not  to  pay  railroad  fare.  They  man- 
aged to  travel  on  different  freight  trains  from  Springfield,  111., 
to  Odessa,  Mo.  From  Springfield  to  Jacksonville  they  paid 
nothing,  from  Jacksonville  to  Roodhouse  they  paid  a  brakeman 
50  cents,  and  between  Roodhouse  and  Odessa  they  paid  another 
brakeman  75  cents.  They  were  not  in  a  caboose  at  any  time, 
but  on  freight  cars.  At  Odessa  they  approached  a  brakeman 
and  asked  him  to  let  them  ride  to  Kansas  City.  The  brakeman 
agreed  to  let  them  do  so  on  condition  that  they  would  help  unload 
freight,  which  they  agreed  to  do,  and  during  the  journey  they 
did  assist  in  unloading  freight  at  one  or  two  stations.  At  one 
of  those  stations  the  conductor  stood  by  and  saw  them  at  work, 
and  directed  the  plaintiff  where  to  put  the  freight.  From  Odessa 
to  a  way  station  plaintiff  and  Doyle  rode  on  a  car  loaded  with 
rock  ballast.  After  that  car  was  dropped  out  of  the  train  they 
rode  on  top  of  a  box  freight  car,  sitting  on  the  running  board, 
and  the  conductor  passed  them  once  or  twice  while  they  were 
there.  At  a  point  about  five  miles  west  of  Independence  the 
train  came  to  a  side  track  on  which  some  cars  were  standing 
v/hich  it  was  the  business  of  this  train  to  take  in.  The  train  ran 
past  the  switch  and  stopped  on  the  main  track.  In  stopping 
the  train  the  conductor  came  out  of  the  cupola  of  the  caboose 
and  set  the  brakes  on  the  car  on  which  the  plaintiff  was  riding 
As  soon  as  the  train  was  stopped,  it  was  started  back,  and  came 
to  the  switch,  and  was  going  to  back  in  on  the  switch,  and  just 
then  the  passenger  train  came  around  the  curve  and  collided 
violently  with  the  freight  train,  breaking  several  cars  into  frag- 
ments. The  plaintiff  and  Doyle  were  thrown  to  the  ground  and 
injured.  As  soon  as  the  freight  train  in  backing  reached  the 
point  of  the  switch,  and  before  it  had  quite  stopped,  the  con- 
ductor and  one  of  the  brakemen  got  off  and  walked  over  to  the 
cars  on  the  switch  track  and  began  taking  the  numbers  of  the 
cars  that  were  to  be  taken  into  the  train,  and  were  so  engaged 
when  the  collision  occurred.  On  the  part  of  the  defendant  the 
testimony  tended  to  show  that  neither  the  conductor  nor  any  one 
of  the  train  crew  knew  that  these  men  were  on  the  train.  At 
Odessa  a  party  of  young  men,  IS  or  20,  took  passage  on  the  train 
for  Oak  Grove,  where  there  was  to  be  a  ball  game  played.  The 
train  was  late,  and  these  young  men,  in  order  to  make  time. 
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volunteered  to  assist  in  handling:  the  freight  at  the  stations,  and 
did  so.  It  was  not  unusual  along  the  line  of  that  road  for  dray- 
men who  came  to  the  stations  and  wanted  to  get  the  hauling 
to  also  assist  the  trainmen  in  handling  freight,  and  the  con- 
ductor testified  that  whilst  he  saw  some  men  helping  in  that  way 
he  thought  they  were  either  these  young  men  going  to  the  ball 
game  or  draymen.  He  did  not  know  that  any  one  was  on  the 
train  with  the  understanding  that  he  was  to  help  handle  freight 
in  consideration  of  being  carried;  that  he  never  saw  either  the 
plaintiff  or  Doyle  until  he  saw  them  in  the  hospital  the  next 
day.  The  conductor  also  testified  that,  whilst  be  had  a  time 
card  showing  that  this  passenger  train  was  due  there  at  that  time 
and  if  he  had  thought  of  it  he  would  have  known  it,  yet  the 
fact  was  he  had  for  the  moment  forgotten  it.  There  was  a 
good  deal  of  testimony  on  both  sides  relating  to  the  exrtent  of 
the  plaintiff's  injuries,  his  treatment,  and  the  alleged  release; 
but  the  foregoing  is  substantially  the  tendency  of  the  evidence 
on  both  sides  relating  to  the  question  of  the  plaintiff's  right  to 
recover  at  all.  At  the  close  of  the  plaintiff's  evidence  the  de- 
fendant asked  an  instruction  in  the  nature  of  a  demurrer  to  the 
evidence,  which  was  refused,  and  exception  taken. 

Did  the  plaintiff  by  his  pleading  and  proof  make  out  a  prima 
facie  case?     The  plaintiff  in  his  brief  contends  that  he  was  a 
passenger.    If  he  is  correct  in  that  contention,  then  he  is  entitled 
to  recover,  provided  his  right  of  action  has  not  been  released, 
because  the  stopping  of  the  freight  train,  on  the  main  track, 
when  and  where  it  was  liable  to  be  struck  by  the  passenger 
train,  was  not  the  exercising  of  that  high  degree  of  care  that  a 
carrier   owes   to  its  passenger.     But   this   plaintiff   was   not  a 
passenger,  even  by  his  own  showing.     The  relation  of  carrier 
and  passenger  arises  out  of  a  contract,  not  necessarily  an  ex- 
press contract,  for  it  may  be  implied ;  but  it  is  based  on  contract 
of  one  kind  or  another.     5  Am.  &  Eng.  Ency.  L.   (2d  Ed.) 
486-513 ;  3  Thompson  on  Neg.  p.  105,  §  2642 ;  Id.  p.  737,  §  3320 ; 
Reynolds  v,  St.  Louis  Transit  Co.   (Mo.  Sup.)  88  S.  W.  50. 
And  the  contract  must  be  one  between  the  individual  on  the 
one  side  and  the  carrier  on  the  other.     If  the  carrier  is  to  be 
bound  by  the  contract,  it  must  be  a  contract  which  he  has  made. 
When  the  carrier  is  a  corporation,  it  can  contract  only  through 
its  agent;  but  that  does  not  alter  the  case.     If  it  is  to  bind  the 
corporation,  it  must  be  the  contract  of  the  corporation,  not  that 
of  the  agent.     Men  dealing  with  corporations  of  a  public  char- 
acter like  that  of  a  railroad  company  are  presumed  to  know  the 
ordinary  scope  of  the  duties  of  a  servant  of  the  company  with 
whom  the  public  is  brought  into  daily  contact.     They  know  the 
ordinary  scope  of  the  duties  of  a  brakeman,  a  locomotive  en- 
gineer, and  a  conductor.     No  man  of  ordinary  common  sense 
needs  to  be  told  that  neither  a  locomotive  engineer  nor  a  brake- 
man  has  authority  to  make  a  contract  in  behalf  of  the  corporation 
for  the  carrying  of  passengers  or  to  receive  the  price  of  car- 
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ria^e.  No  man  offers  to  make  such  a  contract  with  either  such 
servant  with  an  honest  purpose.  Men  of  ordinary  common 
sense  and  common  experience  know  the  difference  between  a 
freight  train  and  a  passenger  train,  and  the  purpose  of  each,  and 
they  know  the  difference  between  a  caboose  in  a  freight  train 
and  a  freight  car.  Therefore,  when  a  man  comes  into  court 
claiming  to  have  been  a  passenger  and  to  have  been  injured  by 
the  failure  of  the  carrier  to  exercise  in  his  behalf  that  high 
degree  of  care  which  the  law  in  such  cases  prescribes,  and  in  his 
j:roof  he  shows  that  he  was  riding  in  a  box  car  on  a  freight 
tiain,  to  which  train  there  was  a  caboose  attached,  into  which 
he  never  presumed  to  enter,  he  has  much  to  explain  before  the 
court  will  adjudge  him  to  have  been  a  passenger.  The  plaintiff 
in  this  case  realized  in  the  beginning  that  to  establish  his  claim 
to  the  character  of  a  passenger  he  must  show  that  he  was  on  the 
train  by  virtue  of  a  contract,  and  therefore  in  his  petition  he  said 
that  before  entering  upon  the  train  he  made  a  contract  with  the 
brakeman  whereby,  in  consideration  that  he  would  help  the  brake- 
man  handle  freight,  the  brakeman  would  allow  him  to  ride  on 
the  train.  The  law  charges  the  plaintiff  with  common  sense 
and  common  knowledge  in  such  matters,  and  therefore  charges 
him  with  knowledge  that  the  brakeman  had  no  authority  to  make 
such  a  contract. 

There  is  no  difference  in  a  legal  point  of  view  between  the 
contracts  this  plaintiff  made  with  the  two  other  brakemen  sever- 
ally whereby  he  paid  SO  cents  to  one  to  allow  him  and  his  com- 
panion to  ride  from  Jacksonville  to  Roodhouse  and  to  the  other 
75  cents  between  Roodhouse  and  Odessa.  It  was  a  corrupt  bribe 
in  each  case.  The  money  paid  to  the  two  other  brakemen  was 
for  their  use,  not  for  the  railroad  company;  and  the  agreement 
to  assist  in  handling  the  freight  which  the  railroad  company  had 
employed  this  brakeman  to  do  was  a  benefit,  if  benefit  at  all, 
to  the  brakeman,  and  in  no  sense  an  advantage  to  the  corpora- 
tion. Not  only,  therefore,  was  the  alleged  contract  not  within 
the  scope  of  a  brakeman\s  duties,  but  it  was  an  agreement  for  a 
consideration  personal  to  himself  to  induce  him  to  violate  his 
duty.  Can  one  who  knowingly  makes  a  contract  with  a  servant 
to  violate  his  duty  to  his  master  be  heard  to  say  that  that  con- 
tract is  binding  on  the  master,  or  that  out  of  that  contract  such 
condition  of  affairs  has  arisen  as  gives  him  a  right  of  action 
against  the  master?  If  one  by  bribing  your  servant  induces  him 
to  violate  his  duty  to  you,  and  either  to  take  of  that  in  the  serv- 
ant's care  which  belongs  to  you  or  to  impose  on  you  a  service 
which  the  servant  had  no  authority  from  you  to  impose,  who  is 
the  injured  party — you  or  the  man  who  tampered  with  your 
servant?  In  popular  estimation  the  giving  of  a  small  sum  to  a 
brakeman  on  a  freight  train  to  induce  him  to  allow  one  to  ride 
on  the  train  in  violation  of  the  rights  of  the  railroad  company 
seems  to  be  generally  considered  a  trivial  affair,  and  we  are  not 
now  intending  to  magnify  it.  We  are  not  discussing  it  from 
a  moral  standpoint ;  but,  when  a  plaintiff  comes  into  court  plead- 
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in^  such  a  contract  an:!  basing  his  rig^ht  to  recover  upon  it,  the 
contract  must  be  cla^rcj  under  its  proper  head  and  called  by  its 
rifi^ht  name.     It  is  a  fraud.     Here  the  plaintiff  has  come  into 
court  actually  pleading  his  fraudulent  contract,  and  asking  that 
by  virtue  of  it  he  be  adjudged,  if  not  a  passenger,  at  least  a 
meritorious  licensee,  for  whose  protection  the  railroad  company 
was  under  a  contractual  obligation.     The  petition  says  that  this 
contract  which  the  plaintiff  made  with  the  brakeman  was  im- 
mediately called  to  the  attention  of  the  conductor,  and  he,  "act- 
ing within  the  scope  of  his  employment,  expressly  assented  to  it." 
There  was  no  proof  of  that  allegation.    There  was  proof  on  the 
part  of  the  plaintiff  tending  to  show  that  the  conductor  saw  him 
handling  freight  at^one  of  the  stations,  and  saw  him  and  his  com- 
panion on  top  of  a  freight  car,  from  which  the  inference  might 
be  drawn  that  the  conductor  knew  that  the  plaintiff  was  on  the 
train.    That  is  the  extent  of  the  legitimate  inference  to  be  drawn 
from  that  evidence.    There  is  nothing  in  the  mere  fact  of  seeing 
the  man  handling  freight  to  justify  the  jury  in  drawing  the  in- 
ference that  the  conductor  knew  that  he  had  made  a  contract 
with  the  brakeman  of  the  kind  pleaded.    If  the  making  of  such 
a  contract  had  been  within  the  scope  of  the  brakeman's  authority, 
there  might  be  some  reason  fbr  the  contention  that  seeing  the 
man  handling  the  freight  was  a  circumstance  from  which  the 
conductor  should  draw  the  inference  that  he  was  employed  un- 
der such  a  contract ;  but  when  the  conductor  knew  that  the  brake- 
man,  not  only  had  no  such  authority,  but  that  to  do  so  would 
be  a  violation  of  his  duty,  he  had  no  right  to  draw  such  an 
inference.     The  defendant's  testimony  on  that  point  was  that 
the  young  men  going  to  the  ball  game  also  assisted,  and  that  it 
was  not  unusual  for  draymen  who  came  to  the  station  to  get  a 
job  of  hauling  to  assist  in  handling  freight.    Whilst,  of  course, 
the  defendant's  testimony  is  not  to  be  taken  into  account  on  a 
demurrer  to  the  plaintiff's  evidence,  yet,  when  it  is  quoted  by  the 
plaintiff  as  an  admission  of  the  conductor  that  he  was  aware  of 
the  contract,  all  that  the  conductor  said  on  that  point  is  to  be 
considered.    Strictly  construing  the  plaintiff's  petition,  he  would 
not  be  entitled  to  prove  a  ratification  by  implication,  because  the 
petition  in  express  terms  pleads  an  express  ratification ;  but,  con- 
ceding his  right  to  prove  a  ratification  by  implication,  he  has  not 
done  so.    There  is,  therefore,  no  necessity  for  us  to  consider  the 
question  of  whether  one  servant  could  ratify  an  illegal  contract 
made  by  another  servant  in  fraud  of  a  common  master.     This 
plaintiff  is  not  here  claiming  that  he  was  on  the  train  by  invita- 
tion, express  or  implied,  of  the  conductor.     He  is  claiming  that 
he  was  there  by  right,  by  virtue  of  that  contract. 

We  have  been  referred  to  cases  where  it  ha.«^  been  held  that  a 
person  who  goes  upon  a  train  at  the  invitation  of  the  conductor 
with  the  understanding  that  no  fare  is  to  be  paid,  or  who  enters 
the  train  without  intending  to  pay  and  is  permitted  by  the  con- 
ductor to  remain  and  be  carried,  is  nevertheless  a  passenger  and 
entitled  to  the  watchful  care  that  is  due  a  passenger.     But  in 
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such  case  the  person  was  received  as  a  passeng^er,  acted  as  a 
passenger,  and  was  carried  in  a  vehicle  provided  for  the  carrying 
of  passengers.  Wilton  v.  Ry.,  107  Mass.  108,  9  Am.  Rep.  11; 
Whitehead  v.  Railway,  99  Mo.  263,  11  S.  W.  751,  6  L.  R  A 
409.  A  learned  text-writer  on  this  subject  has  said :  "Upon  this 
question  decisions  are  found  which  hold  that,  even  where  the 
conductor  or  other  person  in  charge  of  the  train  has  no  right  as 
between  himself  and  his  principal  to  invite  or  permit  persons  to 
ride  free  on  the  train,  yet  such  a  person,  so  riding  free  by  in- 
vitation or  permission  of  the  conductor  or  a  trainmaster,  will 
be  entitled  to  the  rights  and  to  the  protection  of  a  passenger, 
unless  he  knows  or  has  reasonable  ground  to  believe  that  the 
conductor  or  trainmaster  is  inviting  or  permitting  him  so  to  ride 
in  violation  of  his  duty.''  3  Thompson  on  Neg.  §  3321.  In  the 
case  at  bar  the  conduct  of  the  plaintiff  indicated  that  he  did  not 
consider  himself  a  passenger,  he  did  not  go  into  the  caboose, 
which  was  the  only  vehicle  on  the  train  provided  for  passengers 
and  the  only  place  on  the  train  where  the  conductor  would  be 
sure  to  see  him.  His  conduct  was  that  of  a  man  avoiding  being 
seen  by  the  conductor,  and  if  he  was  seen  it  was  by  accident. 
The  law  will  not  imply  a  tacit  agreement  to  constitute  the  plain- 
tiff a  passenger,  in  the  absence  (rf  any  circumstances  indicating 
either  that  he  considered  himself  a  passenger  or  that  the  conduc- 
tor so  considered  him.  It  will  not  imply  such  a  tacit  agreement 
from  the  mere  fact  that  the  conductor  saw  him  on  the  top  of  a 
freight  car  in  the  train,  where  no  passenger  had  a  right  to  be, 
and  when  there  was  a  caboose  on  the  train  provided  for  pas- 
sengers. 

But  the  plaintiff  contends  that,  if  he  was  not  a  passenger,  he 
was  a  licensee,  and,  therefore,  if  not  entitled  to  the  high  degree 
of  care  that  belongs  to  a  passenger,  he  was  entitled  to  the  or- 
dinary care  which  is  the  due  of  one  who  is  on  the  train  by  leave, 
though  not  by  right.  The  only  ground  on  which  the  plaintiff 
claims  there  was  any  difference  between  his  case  and  that  of  a 
mere  trespasser  is  his  alleged  contract;  that  is,  he  was  on  the 
train  by  permission  of  the  brakeman  and  with  the  knowledge  of 
the  conductor.  If  a  visitor  approaches  your  house  in  the  usual 
way  and  is  admitted  by  your  servant,  he  cannot  be  said  to  be  a 
trespasser,  even  though  you  had  previously  ordered  your  servant 
to  admit  no  one.  But  if,  knowing  your  order,  the  intruder 
should  bribe  your  servant  and  by  that  means  gain  admission,  in 
what  respect  is  he  better  than  a  mere  trespasser?  If  the  plaintiff, 
knowing  that  he  has  no  right  to  ride  on  a  train  without  paying 
fare  (and  everybody  knows  that),  gives  a  brakeman  50  cents  to 
allow  him  to  ride,  and  by  that  means  is  received  on  the  train 
and  carried,  does  that  transaction  raise  an  obligation  on  the  part 
of  the  corporation  to  treat  the  plaintiff  with  more  care  and  con- 
sideration than  it  would  be  required  to  treat  him  with  if  he  had 
merely  intruded  on  the  train  stealthily  and  without  leave?  We 
have  no  fault  to  find  with  those  decisions  that  hold  that  the 
conductor  of  a  train  en  route  is,  as  to  the  government  of  that 
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train,  the  corporation,  and  that,  when  he  invites  or  knowing^ly 
permtis  one  to  ride  free  on  his  train,  that  person,  in  the  absence 
of  fraud  on  his  part,  is  entitled  to  be  treated  as  a  passenger. 
But  in  such  case,  since  the  act  of  the  conductor  is  out  of  the 
usual  course,  his  invitation  or  permission  will  not  be  implied  from 
equivocal  circumstances,  and  never  in  aid  of  a  fraudulent  scheme 
to  avoid  payment  of  fare. 

Our  conclusion  is  that  the  plaintiff  on  this  train  was  a  mere 
trespasser,  and  the  railroad  company  owed  him  no  duty,  except 
not  to  injure  him,  if  by  the  exercise  of  ordinary  care  after  his 
peril  was  discovered  the  injury  could  be  avoided.  The  evidence 
shows  that  the  conductor,  unmindful  for  the  time  bein^  that  a 
passenger  train  was  due  then  and  there,  negligently  stopped  his 
train  on  the  main  track  and  was  preparing^  to  pick  up  some  cars 
that  were  on  the  side  track,  and  while  his  mind  was  on  that  work 
the  passengfer  train  came  in  sight  around  the  curve,  and  it  was 
then  too  late  to  do  anything  to  avoid  the  collision.  It  was 
negligence  in  the  conductor  to  forget  that  a  passenger  train  was 
due  then  and  there,  and  for  a  passenger  injured  the  company 
would  be  liable ;  but  there  is  nothing  in  the  evidence  to  justify 
the  inference  that  the  conductor  knew  that  this  train  was  com- 
ing. The  most  that  can  be  said  against  him  is  that  he  ought  to 
have  known  it.  Whilst  it  appears  from  the  evidence  that  he  did 
not  send  back  a  flagman  or  cause  torpedoes  to  be  put  on  the 
track,  it  does  not  appear  that  between  the  time  he  stopped  and  the 
time  the  passenger  train  came  there  was  time  enough  to  have 
done  so.  Assuming  that  the  conductor  knew  that  the  plaintiflF 
was  on  the  train,  he  did  not  know  the  peril  in  which  the  plaintiff 
was  until  he  saw  the  passenger  train  coming,  and  then  there  was 
nothing  he  could  do  to  avoid  the  collision.  Our  conclusion  is 
that  the  instruction  in  the  nature  of  a  demurrer  to  the  evidence 
should  have  been  given. 

The  judgment  is  reversed.     All  concur. 


Graham  r.  Chicago,  R.  T.  &  G.  R.  Co. 

(Supreme  Court  of  Texas,  March  22,  1906.) 

[91  S.  W.  Rep.  1081.1 

Master  and  Servant — Injuries  to  Servant — Negligence  of  Master.* — 
Where  a  ladder  which  was  commonly  used  by  an  employee  was 
broken,  and  repaired  by  nailinfi:  on  a  piece  of  plank  durinj?  his  ab- 
sence, and  on  his  return  he  examined  it  and  made  no  report  that  it 

*For  the  authorities  in  this  series  on  the  general  principles  in- 
volved in  the  doctrine  of  assumption  of  risks  by  employees,  sec 
foot-notes  appended  to  Southern  Pac.  Co.  v.  Hetzer  (C.  C.  A.),  17 
R.  R.  R.  724,  40  Am.  &  EnR.  R.  Cas..  N.  S.,  724;  foot-notes  appended 
to  Cole  V.  St.  Louis  Transit  Co.  (Mo.\  17  R.  R.  R.  583,  40  Am.  & 
Enj?.  R.  Cas.,  N.  S.,  583:  foot-notes  appended  to  Florence  &  C.  C. 
R.  Co.  V.  Whipps  (C.  C.  A.),  17  R.  R.  R.  569,  40  Am.  &  Enj?.  R.  Cas., 
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was  unsafe,  his  employer  was  guilty  of  no  negligence  rendenn^r  it 
liable  for  an  injury  to  him  resulting  from  the  breaking  off  of  the  piece 
of  plank. 

Error  to  Court  of  Civil  Appeals  of  Second  Supreme  Judicial 
District 

Action  by  G.  W.  Graham  against  the  Chicago,  Rock  Island  & 
Gulf  Railroad  Company.  From  a  judgment  of  the  Court  of  Civil 
Appeals  affirming  a  judgment  in  favor  of  defendant,  plaintiff 
brings  error.    Affirmed. 

The  following  are  the  conclusions  of  the  Court  of  Civil  Ap- 
peals, per  Stephens,  J.: 

"Appellant  sought  to  recover  damages  for  personal  injuries 
sustained  while  in  the  service  of  appellee,  due  to  a  fall  from  the 
top  of  an  ordinary  step  ladder,  which  he  claimed  to  have  been 
defective  and  dangerous.  The  court  instructed  the  jur\'  to  return 
a  verdict  against  him,  and  to  this  the  errors  are  assigned.  Ac- 
cording to  appellant's  own  testimony,  he  was  fully  aware  of  the 
condition  of  the  step  ladder  and  of  the  danger  incident  to  its  use, 
and  the  case  was  clearly  one  of  assumed  risk. 

"The  judgment  is  therefore  affirmed." 

Simmons  &  Clendcncn  and  Tatum  &  Stepp,  for  plaintiff  in 
error. 

N,  H,  Lcissiter,  Robert  Harrison,  and  D.  B,  Hill,  for  defendant 
in  error. 

Brown,  J.  Graham  was  in  the  employ  of  the  defendant  in 
error  at  Delsart  in  Dallam  county,  as  a  storekeeper  for  that 
station.  He  had  been  an  employee  of  the  company  in  that  posi- 
tion for  about  two  years,  and  was  the  only  person  employed  in 
the  storehouse  at  that  time,  having  charge  of  the  room,  but 
subject  to  the  control  of  the  foreman,  as  his  clerk,  whose  office 
was  adjoining  the  store.  The  storehouse  consisted  of  one  room 
and  a  loft.  The  heavy  articles  were  stored  in  the  room  below, 
and  the  lighter  articles  were  stored  in  the  loft.  When  any  sup- 
plies were  needed  from  the  store  for  the  use  bv  the  trainmen  or 
in  the  other  department,  it  was  the  business  of  Graham  to  supply 
them  upon  proper  demand.     If  the  article  demanded  was  in  the 

N.  S..  569;  Mace  v.  Boedker  &  Co.  (Iowa),  17  R.  R.  R.  301,  40  Am. 
&  Enpr.  R.  Cas..  N.  S.,  301;  foot-notes  appended  to  Dunn  v.  Oresron 
Short  Line  R.  Co.  (Utah),  16  R.  R.  R.  741.  39  Am.  &  Enjjr.  R.  Cas., 
N.  S.,  741;  Southern  Pac.  Co.  v.  Gloyd  (C.  C,  A.).  16  R.  R.  R.  408,  39 
Am.  &  Eng.  R.  Cas.,  N.  S.,  408;  foot-notes  appended  to  Southern  Ry. 
Co.  V.  Lo8:an  (C.  C.  A.),  16  R.  R.  R.  374,  39  Am.  &  Eng.  R.  Cas.,  N. 
S..  374;  Philadelphia,  etc.,  R.  Co.  v.  Devers  (Md.),  16  R.  R.  R.  366,  39 
Am.  &  Enj?.  R.  Cas.,  N.  S.,  366. 

For  the  authorities  in  this  series  on  the  assumption  of  risk  from 
defective  appliances  bv  railroad  employees,  see  foot-notes  appended 
to  Cole  V.  St.  Louis  Transit  Co.  (Mo.),  17  R.  R.  R.  583,  40  Am.  & 
Enj?.'  R.  Cas.,  N.  S..  583;  foot-notes  appended  to  Cincinnati,  etc.,  Ry. 
Co.  V.  Robertson  (C.  C.  A.),  17  R.  R.  R.  324,  40  Am.  &  Enjj.  R.  Cas.. 
N.  S.,  324;  foot-notes  appended  to  Denver  &  R.  G.  R.  Co.  v.  Scott 
(Colo.),  17  R.  R.  R.  309,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  309. 
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loft,  Graham  would  be  required  to  ascend  to  the  loft  by  placing^ 
a  ladder  agfainst  the  wall  of  the  room,  and  when  upon  top  of  the 
ladder  he  would  climb  through  what  is  called  a  manhole  into  the 
loft,  and  having:  secured  the  article  desired  would  descend 
through  the  manhole  by  way  of  the  ladder  to  the  lower  floor. 
This  condition  had  existed  for  the  whole  time  that  he  was  em- 
ployed in  that  business,  and  he  regarded  it  as  dangerous  and  had 
on  several  occasions  mentioned  the  fact  to  the  foreman  in  charge 
at  that  place,  who,  at  different  times,  promised  that  they  would 
furnish  him  more  room  for  storing  articles  so  that  they  could  be 
stored  below.  Graham  did  not  regard  the  ladder  as  dangerous. 
No  change  was  made,  and  he  continued  to  perform  his  duties 
without  objection.  Graham  became  sick  and  was  absent  from  the 
store  for  several  days.  Upon  his  return  he  discovered  that  the 
ladder  had  been  broken  at  the  lower  end  of  each  of  the  legs 
or  upright  pieces  and  had  been  repaired  by  nailing  on  to  each 
side  of  the  ladder  a  piece  of  white  pine  plank  long  enough  to 
m.ake  the  ladder  its  usual  height.  Graham  testified  that  he  in- 
quired as  to  how  the  ladder  was  broken  and  was  told  by  the  man 
that  had  been  in  his  place.  If  unsafe  it  was  Graham's  duty  to  re- 
port it  to  the  master  mechanic.  He  examined  it  and  concluded 
that  it  was  reasonably  safe  for  use  and  proceeded  to  use  it  with- 
out fear  of  injury.  He  made  no  report  to  the  foreman  and  no 
demand  for  another  ladder,  or  for  any  further  repairs  upon  that 
one.  Having  a  call  for  a  lamp  cup  to  be  used  by  one  of  the 
trains,  Graham  took  the  ladder  and  set  it  against  the  wall  as 
usual  and  ascended  to  the  loft,  and,  having  secured  the  article, 
was  descending  through  the  manhole  upon  the  ladder  when  he 
and  the  ladder  both  fell.  He  could  not  tell  why  the  ladder  fell, 
but  it  was  afterwards  found  that  one  of  the  pieces  of  plank 
nailed  on  to  the  leg  was  broken  off.  Graham  was  injured  by  the 
fall  and  sued  the  railroad  company  for  damages.  Upon  a  trial 
the  court  instructed  the  jury  to  return  a  verdict  for  the  defend- 
ant, and  entered  a  judgment  in  accordance  with  the  verdict, 
which  judgment  was  affirmed  by  the  Court  of  Civil  Appeals. 

The  railroad  company,  having  undertaken  to  repair  the  broken 
ladder,  was  bound  to  use  ordinary  diligence  to  make  it  reason- 
ably safe  for  the  uses  for  which  it  was  intended.  If  the  ladder 
when  repaired  was  in  a  reasonably  safe  condition,  then  the  com- 
pany had  discharged  its  duty  and  was  not  liable  for  the  plaintiff's 
injury.  The  plaintiff  had  the  exclusive  possession  and  control  of 
the  ladder  and  was  charged  with  the  duty,  in  case  it  was  unsafe, 
to  report  it,  that  it  might  be  repaired  or  replaced  with  a  new  one. 
He  testified  that  he  inquired  into  the  breaking  of  the  ladder  and 
examined  it,  and  that  in  his  opinion  it  was  reasonably  safe  for 
use.  There  was  no  testimony  offered  to  orove  that  the  ladder 
was  in  fact  unsafe.  It  therefore  follows  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  railroad  company,  and  tbc 
court  did  not  err  in  instructing  the  jury  to  return  a  verdict  for 
the  defendant. 

It  is  ordered  that  the  judgments  of  the  district  court  and  of  the 
Court  of  Civil  Appeals  be  affirmed. 
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Jackson  z\   Southern  Ry.,  Carolina  Division. 

(Supreme  Court  of  South   Carolina,  April  2,  1906.) 

[54  S.   E.  Rep.   231.] 

Evidence — Opinion  Evidence — Damages. — In  an  action  for  personal 
injuries,  after  havinj^  stated  the  facts,  plaintiff  may  give  his  opinion 
as  to  the  amount  of  damages. 

Master  and  Servant — Injury  to  Railroad  Employee. — Under  Const, 
art.  9,  §  15,  providing  that  every  employee  of  a  railroad  corporation 
shall  have  the  same  remedy  for  an  injury  suffered  from  the  acts  of 
the  corporation  or  its  employees  as  are  allowed  other  persons  not 
employees  when  the  injury  results  from  negligence  of  a  superior 
agent  or  officer  where  there  was  evidence  that  plaintiff  had  assumed 
the  relation  of  a  servant  at  the  request  of  a  superior  officer  of  the 
railroad  company,  and  was  injured  by  failure  to  uncouple  certain 
cars,  when  it  was  the  duty  of  the  railroad  to  see  that  they  were  un- 
coupled, the  company  was  liable. 

Appeal — Harmless  Error. — Though  a  charge  is  not  relevant  to  any 
issue  in  the  case,  it  is  not  ground  for  reversal,  unless  appellant  can 
show  that  he  was  injured  thereby. 

Master  and  Servant — Fellow  Servant.* — Where  a  bystander  on  the 
occasion  of  a  fire  at  a  railway  station  is  called  in  by  the  station  agent 
to  assist  in  pushing  cars  from  the  fire,  he  is  a  fellow  servant  of  a 
section  hand  engaged  in  the  same  work,  and,  if  injured  by  the  latter's 
negligence,  the  company  is  not  responsible. 

Appeal  from  Common  Pleas  Circuit  Court  of  York  Count}-; 
Watts,  Judpfc. 

Action  by  W.  F.  Jackson  ag^ainst  the  Southern  Railway,  Caro- 
lina Division.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

The  following  are  the  exceptions  of  defendant: 
"(2)  For  that  his  honor  erred  in  allowing  the  plaintiff,  af?ainst 
the  objections  of  the  defendant,  to  answer  the  following  ques- 
tion :  *How  much  have  you  been  damaged  in  dollars  and  cents 
by  reason  of  this  injury?'  The  error  being  that,  as  the  facts  had 
already  been  testified  to  by  the  plaintiff,  it  was  error  to  permit  him 
to  give  his  opinion  as  to  the  amount  he  had  been  damaged. 

**(3)  Because  his  honor  erred  in  not  granting  the  defendant's 
motion  for  a  nonsuit  on  the  grounds:  (1)  That  there  is  no  evi- 
dence tending  to  show  any  negligence  on  the  part  of  the  de- 
fendants, or  either  of  them.  (2)  Because  the  evidence  shows  that 
the  injury  which  came  to  the  plaintiff  was  caused  bv  the  act  of  an 
employee  of  the  defendant  company  who  was  engaged  in  the 
same  kind  of  work  as  plaintiff  was  engaged  in,  to  wit,  pushing 

*For  the  authorities  in  this  series  on  the  question,  who  are,  and 
are  not,  the  employees  of  a  railroad  company,  see  foot-notes  ap- 
pended to  Norfolk  &  W.  Ry.  Co.  v.  Bell  (Va.),  19  R.  R.  R.  263,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  263;  Chicago,  etc.,  Ry.  Co.  v.  Hamler 
(111.),  19  R.  R.  R.  252,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  252;  Chicago, 
etc.,  R.  Co.  V.  Weber  (111.),  19  R.  R.  R.  34,  42  Am.  &  Eng.  R.  Cas., 
N.  S.,  34;  Weisser  v.  Southern  Pac.  Ry.  Co.  (Cal,),  18  R.  R.  R.  861,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  861;  Baker's  Adm'r  v.  Lexington  &  E.  Ry. 
Co.  (Ky.),  20  R.  R.  R.  223,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  223. 
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the  cars  away.  (3)  That  the  evidence  shows  that  plaintiif  was 
either  a  volunteer,  or,  at  most,  was  only  a  servant  in  the  employ- 
ment of  the  defendant,  and  that  any  injuries  which  came  to  him 
came  through  the  act  of  a  fellow  servant  engaged  in  the  same 
department  of  labor,  and  in  the  same  kind  of  work,  for  which 
the  defendants  are  not  responsible,  or  else  that  it  was  an  accident 
pure  and  simple.  The  errors  being,  as  it  is  respectfully  sub- 
mitted, that  his  honor  should  have  held :  ( 1 )  That  there  was  no 
negligence  shown  on  the  part  of  either  of  the  defendants.  (2) 
That  any  injuries  which  came  to  plaintiff  were  caused  by  the 
act  of  one  engaged  in  the  same  department  of  labor  and  the 
same  kind  of  work,  to  wit,  pushing  the  cars  away,  and  was  one 
of  the  risks  assumed  by  the  plaintiff,  for  which  the  defendants  are 
not  responsible,  and  if  these  injuries  were  occasioned  by  any 
negligence  it  was  the  negligence  of  a  fellow  servant  engaged  in 
the  same  kind  of  work,  and  in  the  same  department  of  labor." 

"(5)  Because  his  honor  erred  in  charging  as  follows:  'I 
charge  you  further  as  matter  of  law  that  if  the  agent  at  Tirzah 
had  authority  to  call  upon  bystanders  to  assist  in  preserving  the 
property  of  the  railroad  and  getting  it  out  of  the  way  of  the  fire, 
and  any  one  accepted  that  invitation  and  went  in  to  assist  him, 
then  they  had  a  right  to  assume — that  is,  the  party  who- accepted 
the  invitation  to  go  in — had  a  right  to  assume  that  the  appliances 
were  reasonably  suitable  and  safe,  and  that  the  servants  of  the 
company  employed  to  remove  those  cars  were  reasonably  com- 
petent and  would  do  it  in  a  reasonably  safe  manner.  The  law 
imposes  the  duty  upon  all  railroad  companies  when  they  have  a 
man  to  do  work,  to  furnish  him  with  reasonably  safe  and  suitable 
machinery  and  to  keep  the  same  in  reasonably  safe  and  suitable 
repair,  and  also  imposes  upon  them  the  duty  of  having  reason- 
ably safe  and  suitable  persons  to  perform  the  duties  of  moving 
the  trains  and  things  of  that  character,  and  a  party  who  goes 
into  work  of  that  sort  has  a  right  to  assume  that  the  railroad 
company  has  reasonably  safe  and  suitable  appliances  to  do  the 
work,  and  they  are  to  be  operated  by  reasonably  safe  and  suitable 
persons.  So,  I  charge  you,  as  matter  of  law,  if  the  railroad  agent 
at  Tirzah  acted  within  the  scope  of  his  authority  and  called  upon 
the  plaintiff  in  this  case  to  assist  him  in  removing  the  cars,  and 
he  went  in  to  assist  him  and  he  was  injured  through  the  care- 
lessness and  negligence  of  the  servants  of  the  defendant  com- 
pany, and  that  was  the  direct  and  proximate  cause  of  his  injury, 
then  he  is  entitled  to  recover  such  damages  ^s  he  sustained  by 
reason  of  his  injury,  if  he  was  injured  through  the  negligence 
and  carelessness  of  the  employees  of  the  defendant  company, 
proportionate  to  the  injury  sustained  by  him.'  The  error  being, 
as  it  is  respectfully  submitted:  (a)  That  by  this  charge  his  honor 
led  the  jury  to  believe  that  if  the  servants  of  the  company  who 
were  engaged  in  moving  the  cars  were  not  reasonably  competent 
to  do  this  work  in  a  reasonably  safe  manner  that  the  plaintiff 
could  recover,  whereas,  it  is  respectfully  submitted,  there  is  no 
allegation  in  the  complaint  charging  the  defendants  with  negli- 
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^ence  in  the  employment  of  incompetent  servants,  nor  is  there 
any  evidence  tending^  to  prove  this  fact,  and  it  was  error  to  sub- 
mit these  questions  to  the  jury,  (b)  That  by  this  charg^e  his 
honor  led  the  jur>'  to  believe  that  the  plaintiff  could  recover  in 
this  case  if  the  appliances  or  machinery  were  not  reasonably  safe 
and  were  not  in  a  reasonably  safe  condition.  The  error  being^  that 
there  is  no  allegfation  in  the  complaint  char^ing^  the  defendants 
with  negfli^cnce  in  not  furnishing  reasonably  safe  and  suitable 
appliances,  or  with  neglip:ence  in  failing  to  keep  the  same  in  re- 
pair, nor  is  there  any  evidence  tending  to  prove  this  fact ;  it  was. 
therefore,  error  to  submit  the  same  to  the  jury,  (c)  That  by  this 
charge  his  honor  led  the  jury  to  believe  that  the  plaintiff  could 
recover  in  this  case,  if  he  was  injured  through  the  neg^ligence  and 
carelessness  of  a  fellow  servant  who  was  engaged  in  assisting: 
him  in  removing  the  cars;  whereas,  it  is  respectfully  submitted, 
that  if  the  injury  to  plaintiff  was  occasioned  by  the  negligence 
and  carelessness  of  a  fellow  servant  engaged  with  plaintiff  in 
the  same  kind  of  work,  to  wit,  the  moving  of  the  cars,  it  was  the 
act  of  a  fellow  servant  in  the  same  department  of  labor,  for  which 
the  defendant  is  not  responsible. 

"(6)  Because  his  honor  erred  in  charging  the  jury  as  follows: 
*Rut  if  he  was  injured  through  the  carelessness  and  negligence  of 
an  employee  or  servant  of  the  defendant  railroad  company,  and 
tlieir  carelessness  and  negligence  was  the  direct  and  proximate 
cause  of  his  injury,  then  he  is  entitled  to  recover  such  damages 
as  you  think  he  has  sustained  proportionate  to  the  injury  sus- 
tained.' The  error  being,  as  it  is  respectfully  submitted,  that  by 
this  charge  his  honor  instructed  the  jury  and  led  them  to  believe 
that  if  the  injury  to  plaintiff  was  occasioned  by  the  carelessness 
and  negligence  of  an  employee  or  servant  of  the  defendant  com- 
pany, and  if  this  carelessness  and  negligence  was  the  direct  and 
proximate  cause  of  his  injury,  then  he  could  recover;  whereas, 
it  is  respectfully  submitted,  that  if  plaintiff  was  engaged  in  this 
work  either  as  a  volunteer  or  as  a  servant  of  the  company,  and 
was  injured  through  the  negligence  of  one  engaged  in  the  same 
kind  of  work  and  in  the  same  department  of  labor,  it  was  one  of 
the  risks  assumed  by  the  plaintiff  for  which  the  defendant  is  not 
responsible. 

"(7)  Because  his  honor  erred  in  refusing  to  charge  the  de- 
fendant's second  request,  without  modification,  to  wit:  'If  one, 
who  is  not  in  the  employment  of  a  railway  company,  is  called 
upon  in  an  emergency  to  assist  the  servants  of  the  company  to 
perform  necessary  work,  and  is  injured  while  doing  such  work, 
he  has  no  cause  of  action  against  the  company  if  he  is  injured 
through  the  negligence  of  others  who  may  be  assisting  him  in 
performing  the  work.'  The  error  being,  as  it  is  respectfully  sub- 
mitted, that  this  request  was  a  sound  proposition  of  law  applicable 
to  the  pleadings  and  the  testimony  introduced  by  plaintiff,  tend- 
ing to  show  that  the  injuries  about  which  he  is  complaining  were 
caused  by  the  act  of  a  fellow  servant  doing  the  same  kind  of  work 
and  engaged  in  the  same  department  of  labor,  for  which  the  de- 
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fendant  is  not  responsible,  and  it  was  error  not  .to  charge  it  with- 
out modification. 

"(8)    Because  his  honor  erred  in  modifying  the  defendant's 
second  request  to  charge  as  follows:     'I  charge  you  that  with 
this  addition:    that  Wherever  a  man  is  called  upon  by  a  party 
having  authority  to  call  upon  him,  to  do  any  work  for  a  railroad 
company,  he  has  a  right  to  assume  that  the  machinery  and  ap- 
pliances and  things  of  that  sort  are  safe  and  suitable,  and  he  has 
a  right  to  assume  they  are  kept  in  safe  and  suitable  repair.    He 
has   a   right  to  assume  that  the  servants  of  the  company  are 
reasonably  competent  and  safe,  and  suitable  to  do  the  work  for 
which  they  are  employed  to  do.'     (a)  The  error  being,  as  it  is 
respectfully  submitted,  that  by  this  modification  his  honor  led 
the  jury  to  believe  that  the  plaintiff  could  recover  if  the  ma- 
chinery and  appliances  were  not  suitable  and  safe,  and  if  the 
servants  were  not  reasonably  competent,  even  though  the  com- 
plaint contains  no  allegations  touching  the  same,  and  even  though 
there  is  no  evidence  tending  to  prove  them,    (b)  The  error  being, 
as  it  is  respectfully  submitted,  there  is  no  allegation  in  the  com- 
plaint charging  the  defendant  with  negligence  in  these  respects, 
nor  is  there  any  testimony  tending  to  prove  the  same,  and  it  was 
therefore  error  to  submit  these  matters  to  the  jury. 

"(9)  Because  his  honor  erred  in  refusing  to  charge  the  defend- 
ant's third  request,  without  modification,  to  wit:  'If  one,  who  is 
not  in  the  employment  of  a  railroad  company,  undertakes  at  the 
request  of  a  servant  of  the  company  to  aid  such  servant  in  doing 
necessary  work  of  the  company,  this  gives  him  no  higher  rights 
than  he  would  have  if  he  had  been  regularly  employed  by  the 
company,  and  if  while  doing  such  work  he  is  injured  through 
the  negligence  or  carelessness  of  those  aiding  him  in  doing  the 
same  piece  of  work,  he  has  no  cause  of  action  against  the  com- 
pany on  account  of  such  injuries,  and  cannot  recover  damages  on 
account  of  the  same.'  And  in  modifying  the  same  in  the  follow- 
ing respects,  to  wit :  *I  charge  you  that  with  this  addition,  if  the 
plaintiff  here  was  called  upon  by  the  agent  of  the  defendant  com- 
pany there  to  come  in  and  do  the  work,  and  he  called  on  other 
bystanders  to  come  in  and  do  the  work,  and  he  was  injured 
through  the  negligence  and  carelessness  of  a  bystander,  who 
went  in  on  the  same  terms  as  he  did,  he  could  not  recover;  but 
if  he  was  injured  through  the  negligence  and  carelessness  of  a 
regular  employee  of  the  railroad  company,  and  his  carelessness 
and  negligence  was  the  direct  and  proximate  cause  of  his  injurv, 
or  if  the  appliances  furnished  him  to  work  with  were  not  safe 
and  suitable,  or  if  the  crew  regularly  employed  were  not  reason- 
ably safe,  suitable,  and  competent  to  do  the  work,  then  he  could 
recover.'  The  error  being,  as  it  is  respectfully  submitted:  (a) 
That  the  request  of  the  defendant  was  a  sound  proposition  of 
law  applicable  to  the  pleadings  and  testimony  introduced  in  this 
case,  and  it  was  error  to  modify  it.  (b)  Because  by  the  modi- 
fication of  this  request,  his  honor  led  the  jury  to  believe  that  if 
the  plaintiff  was  injured  through  the  negligence  and  carelessness 
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of  a  regular  employee  of  the  railroad  company  engaged  in  the 
same  kind  of  work  and  in  the  same  department  of  labor,  such 
employee  would  not  be  a  fellow  servant,  and  that  if  the  plaintiflE 
was  injured  through  the  negligence  and  carelessness  of  a  regular 
employee,  then  that  the  plaintiff  could  recover;  whereas,  it  is 
respectfully  submitted,  that  the  regular  employee  engaged  in  the 
same  kind  of  work  and  in  the  same  department  of  labor  with 
plaintiff,  would  at  most  be  only  a  fellow  servant,  for  whose 
negligence  the  defendant  would  not  be  responsible,  (c)  That 
by  this  modification,  his  honor  led  the  jury  to  believe  that  if  the 
appliances  furnished  were  not  safe  and  suitable,  or  if  the  crew 
regularly  employed  were  not  reasonably  competent,  then  that 
the  plaintiff  could  recover;  whereas,  it  is  respectfully  submitted, 
there  is  no  allegation  in  the  complaint  charging  the  defendants 
with  negligence  in  these  respects,  nor  was  there  any  evidence 
introduced  tending  to  show  negligence  on  these  two  points,  and 
it  was  error  to  submit  the  same  to  the  jury. 

"(10)  Because  his  honor  erred  in  not  charging  defendant's 
sixth  request  without  modification,  and  in  modifying  said  re- 
quest as  he  had  previously  modified  defendant's  second  and  third 
requests:  'Before  the  jury  can  render  a  verdict  in  this  case  in 
favor  of  the  plaintiff,  they  must  be  satisfied  by  the  preponderance 
of  the  proof  that  the  plaintiff  was  injured  by  the  negligence  of 
some  one :  and  if  the  jury  find  that  there  was  negligence  on  the 
part  of  any  one,  and  should  find  that  this  negligence  was  the 
negligence  of  those  engaged  with  the  plaintiff  in  the  same  kind 
of  work,  then  their  verdict  must  be  for  the  defendant.'  I  charge 
you  that  in  connection  with  what  I  have  already  said  to  you 
about  it  the  agent  called  upon  another  bystander  and  he  went  in 
under  the  same  terms  as  the  plaintiff  did.  The  errors  being,  as 
it  is  respectfully  submitted:  (a)  That  this  request  contains  a 
sound  proposition  of  law  applicable  to  the  pleadings  and  evidence 
in  this  case,  and  it  was  error  to  modify  the  same,  (b)  That  by 
modifying  this  request  his  honor  led  the  jury  to  believe  that  the 
plaintiff  could  recover  if  the  injury  occurred  through  the  negli- 
gence of  a  regular  employee  of  the  defendant,  even  though  such 
person  was  engaged  in  the  same  kind  of  work  and  in  the  same 
department  of  labor  with  plaintiff  at  the  time  of  the  injury ;  and 
in  submitting  to  the  jury  the  question  of  negligence  on  the  part 
of  the  defendants  in  reference  to  the  safety  of  the  machinery  and 
appliances,  and  in  reference  to  the  competency  of  the  regular 
employees;  whereas,  it  is  respectfully  submitted,  there  is  no 
allegation  in  the  complaint  charging  the  defendants  with  negli- 
gence in  these  respects,  nor  was  there  any  evidence  tending  to 
show  such  negligence. 

"(11)  Because  his  honor  erred  in  connection  with  the  defend- 
ant's eighth  request  to  charge  in  charging  as  follows :  *I  charge 
you  that  he  cannot  recover  in  any  event — ^he  cannot  recover  un- 
less he  was  injured  through  the  carelessness  and  negligence  of  the 
servants  of  the  defendant  company,  and  their  carelessness  and 
negligence  was  the  direct  and  proximate  cause  of  his  injury.' 
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The  error  bein^,  as  it  is  respectfully  submitted,  that  in  so  charg- 
ing his  honor  led  the  jury  to  believe  that  the  plaintiff  in  this  case 
could  recover  if  he  was  injured  through  the  carelessness  and 
negligence  of  the  servants  of  the  defendant  company;  whereas, 
it  is  respectfully  submitted,  that  if  the  injuries  of  the  plaintiff 
were  occasioned  by  the  negligence  of  the  servants  of  the  de- 
fendant engaged  in  the  same  kind  of  work,  and  in  the  same 
department  of  labor,  then  these  injuries  being  caused  by  the  act 
of  a  fellow  servant  the  defendant  is  not  responsible,  and  his 
honor  should  have  so  charged. 

"(12)   Because  his  honor  erred  in  not  charging  defendant's 
twelfth    request   without   modification   and   in   modifying   it   as 
follows:     *This  case  is  not  governed  by  the  law  of  an  invited 
guest  but  by  the  law  of  fellow  servants,  and  if  the  plaintiff  was 
injured  through  a  mere  accident,  or  through  the  negligence  of 
those  engaged  in  doing  the  same  work,  the  verdict  must  be  for 
the  defendant.     Now.  gentlemen,  I  have  charged  you  that,  in 
my  own  language.     If  I  call  upon  you,  Mr.  Foreman,  to  do  a 
piece  of  work  for  me,  we  being  no  kin,  but  strangers  to  each 
other,  then  that  raises  an  implied  obligation  on  my  part  to  pay 
you  reasonable  compensation  for  your  services,  and  if  I  invite 
you  to  come  and  do  a  particular  piece  of  work,  a  certain  kind 
of  work,  you  have  a  right  to  assume  that  I  have  safe  and  suit- 
able appliances  for  doing  that  work,  reasonably  safe  and  suit- 
able, and  that  I  am  to  keep  the  same  in  reasonably  safe  and 
suitable  repair;  and  if  I  employ  you  with  others  in  a  piece  of 
work  under  my  supervision  and  direction,  then  you  have  a  right 
to  assume  that  the  men  I  have  employed  to  assist  you  are  rea- 
sonably competent  for  the  purpose  of  doing  the  particular  work 
for  which  they  have  been  employed;  and  if  I  am  there  bossing, 
and  directing  and  supervising  that  work,  and  you  are  injured 
through  any  carelessness  or  negligence  of  any  fellow  servant 
of  yours  acting  under  my  direction  and  obeying  my  orders,  if  I 
am  the  boss,  and  their  negligence  and  carelessness  is  the  direct 
and  proximate  cause  of  the  injury,  then  in  that  event  the  party 
injured   would   be   entitled   to   recover,   if  the  carelessness   and 
negligence  of  the  fellow  servant,  acting  under  my  direction  or 
obeying  the  boss  and  having  a  right  to  direct  at  that  time,  and 
that  negligence  was  the  direct  and  proximate  cause  of  the  in- 
jury.'     The  error  being,  as  it  is  respectfully  submitted:      (a) 
That  by  this  modification  his  honor  submitted  to  the  jury  the 
question  of  whether  the  defendant  had  safe  and  suitable  appli- 
ances, and  whether  the  persons  employed  to  assist  him  were 
reasonably  competent;  whereas,  there  are  no  allegations  in  the 
complaint  charging  the  defendant  with  negligence  in  these  re- 
spects, and  no  testimony  was  introduced  tending  to  prove  these 
facts,  and  it  was  error  to  submit  the  same  to  the  jury,     (b)  That 
by  this  charge  his  honor  led  the  jury  to  believe  that  if  the 
plaintiff  was  injured  through  the  negligence  and   carelessness 
of  a  servant  of  the  defendant  company  engaged  in  the  same 
kind  of  work  and  in  the  same  department  of  labor,  then  that  he 
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could  recover ;  whereas,  it  is  respectfully  submitted,  that  if  these 
injuries  were  occasioned  by  the  act  of  a  fellow  servant  en^^d 
in  the  same  department  of  labor,  the  defendant  is  not  responsi- 
ble. 

"(12)  Because  his  honor  by  his  charg^e  led  the  jury  to  believe 
that  there  would  be  a  distinction  between  the  injuries  occasioned 
plaintiff  caused  by  the  ne^lig^ence  of  one  called  in  as  plaintiff 
was  called  in  under  an  emerg^ency  and  by  one  having  authority 
to  do  so,  than  if  these  injuries  were  occasioned  by  a  reg^ar 
employee  of  the  company;  whereas,  it  is  respectfully  submitted, 
that  if  plaintiff  was  acting  in  the  capacity  of  a  servant  of  l3ie 
company,  then  he  had  no  higher  or  greater  rights  than  any  other 
servant,  and  if  these  injuries  were  occasioned  by  the  negligence 
or  carelessness  of  a  regular  servant  or  employee  of  the  company 
engaged  in  the  same  kind  of  work  and  in  the  same  department 
of  labor,  it  would  be  the  act  of  a  fellow  servant,  for  which  the 
defendant  is  not  responsible. 

"(13)  Because  his  honor  in  his  charge  taken  as  a  whole 
erred,  in  that  he  led  the  jury  to  believe  that  if  the  injuries  to 
plaintiff  were  inflicted  through  the  negligence  of  one  who  was 
called  in  to  help  push  away  the  cars  as  plaintiff  was  called  in, 
that  then  plaintiff  could  not  recover  any  damages  for  said  in- 
juries ;  but  that  if  the  injuries  were  inflicted  through  the  negli- 
gence of  a  regular  employee  or  servant  of  the  company,  then 
that  the  plaintiff  could  recover;  thus  drawing  a  distinction  be- 
tween the  negligence  of  a  servant  employed  under  an  emer- 
gency or  for  a  temporary  purpose  and  the  negligence  of  a 
regular  employee  or  servant;  whereas,  it  is  respectfully  sub- 
mitted, there  is  no  difference  under  the  law,  and  it  was  error 
in  his  honor  so  charging." 

C.  P.  Sanders,  for  appellant. 
JVju.  B.  McCaw,  for  respondent. 

Gary,  A.  J.  This  is  an  action  for  damages  alleged  to  have 
been  sustained  by  the  plaintiff  through  the  negligence  of  the 
defendant.  The  complaint  alleges  that  on  the  9th  of  October, 
1903,  at  a  station  on  the  railroad  of  the  defendant  a  disastrous 
fire  occurred,  burning  several  stores,  and  putting  in  irnminent 
danger  two  freight  cars ;  that  with  the  hope  of  saving  said  cars, 
the  defendant  requested  the  plaintiff  to  assist  in  removing  them 
beyond  the  reach  of  the  fire;  that  the  plaintiff  responded  to  the 
request  and  while  he  was  rendering  such  assistance,  the  defend- 
ant negligently  released  the  brakes  of  the  cars  without  first 
uncoupling  the  same,  thereby  causing  the  rear  car  to  be  negli- 
gently run  or  pushed  against  the  plaintiff;  that  his  foot  was 
caught  under  the  wheels  of  the  rear  car,  and  terrible  injuries 
were  inflicted  upon  him.  The  defendant  denied  the  allegations 
of  negligence,  and  set  up  as  a  defense  that  the  injuries  were 
caused  by*  an  unavoidable  accident  due  to  the  excitement  and 
hurry  of  the  plaintiff  and  other  bystanders,  attempting  to  get 
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the  cars  away  from  the  fire.  It  also  set  up  as  a  defense  that  the 
injuries  were  caused  by  the  conduct  of  those  who  were  engaged 
in  the  same  work  with  the  plaintiff  in  pushing  away  said  cars, 
as  well  as  by  the  conduct  of  the  plaintiff  himself. 

At  the  close  of  the  plaintiff's  testimony  the  defendant  made  a 
motion  for  a  nonsuit,  which  was  refused.  The  defendant  did 
not  offer  any  testimony.  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $5,000,  and  the  defendant  appealed  upon 
numerous  exceptions  which  will  be  set  out  in  the  report  of  the 
case,  except  the  first  and  fourth,  which  are  abandoned, 

1.  Second  exception:  The  cases  of  Oliver  v,  Ry.,  65  S.  C.  1, 
43  S.  E.  307,  and  Roundtree  v,  Ry.,  72  S.  C.  474,  52  S.  E.  231, 
show  that  this  exception  cannot  be  sustained. 

2.  Third  exception:     Section  15,  art.  9  of  the  Constitution, 
provides  that  "every  employee  of  any  railroad  corporation  shall 
have  the  same  rights  and  remedies,  for  any  injury  suffered  by 
him,  from  the  acts  or  omissions  of  said  corporation  or  its  em- 
ployees, as  are  allowed  by  law  to  other  persons  not  employees, 
when  the  injury  results  from  the  negligence  of  a  superior  agent 
or  officer,  or  of  a  person  having  a  right  to  control  or  direct  the 
services  of  a  party  injured."    The  plaintiff  testified  as  follows: 
"Q.    Were  there  any  cars  standing  on  the  track  at  Tirzah  at 
that  time  ?    A.  Yes,  sir.    There  was  two  or  three.    Q.  What  was 
the  condition  of  these  cars,  Mr.  Jackson?    A.    Well,  they  were 
blistering   from   the  heat  and  about  to   catch.     Q.    Who  was 
trying  to  save  the  cars?     Who  was  on  top  of  them?     A.    Mr. 
Carothers  was  on  top  of  one.     Q.    Mr.  S.  M.  Carothers?     A. 
Yes,  sir.     Q.    That  is  the  same  gentleman  you  have  described 
as  selling  tickets  and  issuing  bills  of  lading  for   freight?     A. 
Yes,  sir.     Q.    He  was  on  top  of  the  cars?     A.    Yes,  sir.     Q. 
Were  those  cars  loaded  with  freight  or  empty?     A.  One  was 
loaded,   that   I   know   of — loaded   with   cotton   seed.     Q.     Mr. 
Carothers  called  to  you  from  the  top  of  those  cars  to  come  help 
save  those  cars?     A.    Yes,  sir.     Q.    Besides  the  call  to  you  to 
come  help  move  those  cars,  what  else  did  you  hear  Mr.   Ca- 
rothers say?    A.    I  heard  him  tell  George  Wilson  to  uncouple 
the  cars.     Q.    Who  was  George  Wilson?     A.    He  was  in  the 
employ  of  the  railroad  there — he  was  a  section  hand.    Q.   White 
or  colored?    A.    Colored.     Q.    Mr.  Jackson,  what  did  you  do 
when  you  got  on  the  other  side  of  the  car,  or  the  side  where 
the  car  was  burning,  where  it  was  smoking  and  blistering — 
who  did  you  find  there?    A.    Found  Mr.  S.  M,  Carothers  and 
George  Wilson.    Q.   State  the  position  of  Mr.  S.  M.  Carothers, 
and  then  George  Wilson.    A.   He  was  up  on  the  car  taking  the 
brake  off.    Q.    Mr.  Carothers  was  up  at  the  brake  turning  the 
brake  off?    A.   Yes,  sir.    Q.   What  was  George  Wilson  doing? 
A.    Well,  when  I  got  there  he  come  out  and  he  got  right  down 
on  the  track  over  the  rail  on  the  left  side  and  caught  the  wheel 
and  commenced  to  push  and  I  got  back  a  little  over  him  and 
commenced.    Q.   And  those  were  the  only  two  people  you  saw 
at  the  time  you  took  hold?    A.   Yes,  sir.    Q.   Or  that  were  en- 
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g^a^ed  in  endeavoring  to  save  those  cars  at  that  time,  when  you 
were  called  to  assist?    A.   Yes,  sir.    Those  were  all.    Q.    Did 
you  get  hurt  on  that  occasion?     A.    Yes,  sir.     Q.     How  lon^ 
were  you   there   before   you  got  hurt?     How  long  were   you 
pushing?     A.    We  just  had  got  it  started.     I  don't  expect  the 
wheel  had  revolved  more  than  once  when  I  got  my  foot  caught. 
Q.  Just  describe  how  you  were,  Mr.  Jackson?    A.   Well,  I  hacf 
my  leg  extended,  pushing,  my  right  leg  above  George,  and  the 
hind  car  wasn't  uncoupled.     It  caught  me  on  the  shoe   here 
[indicating]  and  ran  up  on  my  foot  and  broke  my  ankle  and 
threw  me  down  on  my  face.*'     Cross-examination:     "Q.    Mr. 
Jafckson,  what  position  did  George  Wilson  occupy  on  the  rail- 
road?   A.    Section  hand.    Q.    He  was  not  an  agent?    A.    No, 
sir.    Q.  Just  a  laborer?    A.   Yes,  sir.    Q.  A  laborer?    A.   Yes, 
sir.    Q.   And  he  was  helping  to  get  these  cars  away  when  you 
were  helping?     A.    Yes,  sir.     Q.    And  he  was  the  man  to  do 
the  uncoupling?    A.   Yes,  sir.    Q.   And  you  think  he  didn't  do 
it?     A.    Yes,  sir.     Q.    And  you  think  that  is  why  you  were 
cought,  owing  to  his  not  uncoupling?     A.    Yes,  sir;  I  think 
that  was  the  reason.    Q.    Because  George  Wilson,  a  laborer,  a 
man  who  was  helping  you  and  Mr.  Carothers  to  move  this  car, 
didn't  do  what  Mr.  Carothers  told  him  to  do?     A.    Yes,  sir." 
There  was  testimony  to  show  that  S.  M.  Carothers,  at  the  time 
of  the  injury,  was  discharging  the  duties  of  a  superior  agent 
or  officer,  having  the  right  to  control  or  direct  the  services  of 
the  plaintiff,  who  had  assumed  the  relation  of  a  servant,  by  un- 
d^^rtaking,  at  the  request  of  Carothers,  to  perform  the  duty  of 
assisting  in  the  removal  of  the  cars.    One  of  the  duties  resting 
upon  Carothers,  as  the  representative  of  the  defendant,  was  to 
provide  a  safe  place  for  the  plaintiff  to  work.    This  being  one 
of  the  primary  duties,  could  not  be  delegated  to  a  subordinate 
servant.     If  the  place  was  rendered  unsafe  by  the   failure  to 
uncouple  the  cars,  then  it  was  the  duty  of  the  defendant  acting 
through  its  representative  to  see  that  they  were  uncoupled.    As 
there  was  testimony  tending  to  show  this  fact,  and  that  the  in- 
jury resulted  therefrom,  the  motion  for  nonsuit  was  properly 
refused. 

The  remaining  exceptions,  in  different  form,  raise  practically 
the  same  questions.  They  will,  therefore,  be  considered  to- 
gether. 

3.'  We  will  first  consider  the  questions  presented  by  the  ex- 
ceptions assigning  error  on  the  part  of  his  honor,  the  presiding 
judge,  in  charging  certain  propositions  of  law  inapplicable  to 
any  facts  set  forth  in  the  pleadings,  or  appearing  in  the  testi- 
mony. In  the  case  of  Richardson  v.  Ry.,  71  S.  C.  444,  51  S.  E, 
261,  the  court  states  the  principles  that  "if  the  charge  was  not 
relevant  to  any  issue  in  the  case  nor  premised  upon  any  fact  in 
the  case,  it  does  not  constitute  reversible  error,  unless  appellant 
could  show  wherein  it  was  thereby  prejudiced."  No  such  show- 
ing has  been  made  in  this  case. 

4.  The  next  question  for  consideration  arises  out  of  the  charge 
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relative  to  the  negligence  of  the  defendant's  servants.  The 
presiding  judge  charged  the  jury. as  follows:  "But  if  he  was 
injured  through  the  carelessness  and  negligence  of  an  employee 
or  servant  of  the  defendant  railroad  company,  and  their  care- 
lessness and  negligence  was  the  direct  and  proximate  cause  of 
his  injury,  then  he  is  entitled  to  recover  such  damages  as  you 
think  he  has  sustained  proportionate  to  the  injury  sustained." 
In  charging  the  defendant's  eighth  request,  the  presiding  judge 
said:  "He  cannot  recover  in  any  event  unless  he  was  injured 
through  the  carelessness  and  negligence  of  the  servants  of  the 
defendant  company,  and  their  carelessness  and  negligence  was 
the  direct  and  proximate  cause  of  his  injury."  In  modifying 
the  defendant's  twelfth  request,  he  charged  as  follows:  "If  I 
call  upon  you,  Mr.  Foreman,  to  do  a  piece  of  work  for  me, 
*  *  *  and  if  I  am  there  bossing,  and  directing,  and'  super- 
vising that  work,  and  you  are  injured  through  any  carelessness 
or  negligence  of  any  fellow  servant  of  yours  acting  under  my 
direction  and  obeying  my  orders,  if  I  am  the  boss,  and  their 
negligence  and  carelessness  is  the  direct  and  proximate  cause 
of  the  injury,  then  in  that  event  the  party  injured  would  be  en- 
titled to  recover,  if  the  carelessness  and  negligence  of  the  fellow 
servant,  acting  under  my  direction  or  obeying  the  boss  and 
having  a  right  to  direct  at  that  time,  and  that  negligence  was 
the  direct  and  proximate  cause  of  the  injury."  Other  portions  of 
the  charge  to  the  like  effect,  are  set  out  in  the  exceptions.  The 
charge  must  be  construed  with  reference  to  the  issues  raised  by 
the  pleadings  and  in  the  light  of  the  testimony.  The  only  serv- 
ants of  the  defendant  except  the  plaintiff,  who  were  engaged  in 
moving  the  cars  to  a  place  of  safety,  were  S.  M.  Carothers  and 
George  Wilson.  The  charge  in  so  far  as  it  was  applicable  to 
Carothers  was  free  from  error;  George  Wilson,  however,  occu- 
pied a  relation  quite  different  from  that  of  Carothers.  There 
was  no  testimony  tending  to  show  that  George  Wilson  was  a 
superior  agent  cr  officer,  or  that  he  had  the  right  to  control  or 
direct  the  services  of  the  plaintiff,  who  was  engaged  with  him,, 
in  the  same  piece  of  work.  They  were,  therefore,  fellow  serv- 
ants, and  one  of  the  risks  which  they  assumed  was  the  negli- 
gence of  a  fellow  servant.  The  charge  of  the  circuit  judge  was 
not  in  conformity  with  these  principles. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed,  and  the  case  remanded  to  that  court 
for  a  new  trial. 

21  R  R  R— 36 
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Alabama  Great  Southern  R.  Co.  v.  Burks. 

(Supreme  Court  of  Alabama,  June  7,  1906.) 
[41   So.    Rep.   638.] 

Railroads  —  Injury  to  Licensee  —  Action  —  Pleading  —  Variance.— 
Where,  in  an  action  for  injuries,  the  declaration  alleges  plaintiff  to 
have  been  a  licensee  upon  defendant's  railroad,  but  the  evidence 
shows  the  relationship  of  master  and  servant,  an  affirmative  charge 
should  be  given  for  defendant. 

Master  and  Servant — Existence  of  Relation.^ — One  actinj;  as  a  rail- 
road brakeman,  on  an  understanding  with  the  railroad  that  he  should 
receive  no  stipulated  wa^ires  while  learning  the  duties  of  a  brakeman, 
but  should  be  given  a  position  after  becoming  proficient,  was  a 
servant,  and  not  a  licensee. 

Appeal  from  Circuit  Court,  Etowah  County;  W.  W.  Haral- 
son, Judg^e. 
"To  be  officially  reported." 

Action  by  Enoch  Marvin  Burks  ag^ainst  the  Alabama  Great 
Southern  Railroad  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed  and  remanded. 

This  was  an  action  of  damages  by  an  employee,  the  plaintiff, 
against  aopellant,  for  personal  injury  alleged  to  have  been  sus- 
tained. The  cause  was  tried  on  counts  2  and  4,  which  are  as 
follows:  Count  2:  "Plaintiff  claims  of  the  defendant  a  body 
corporate  doing  business  in  Etowah  county,  state  of  Alabama, 
$25,000  damages,  for  that  on,  to  wit,  September  7,  1904,  plain- 
tiff, while  a  licensee  upon  defendant's  railway,  and  while  en- 
gaged in  learning  the  duties  of  a  brakeman  with  the  defendant's 
consent,  was  injured  at  Crudup,  in  the  county  and  state  afore- 
said, as  follows :  Plaintiff's  right  arm  was  seriously  and  severely 
crushed  between  the  elbow  and  wrist,  thereby  causing  plaintiff 
to  endure  very  great  physical  and  mental  pain  and  suffering 
and  permanently  rendering  plaintiff  less  able  to  earn  a  livelihood. 
Plaintiff  avers  said  injuries  to  have  been  proximately  caused 
by  the  negligence  of  defendant's  servants  or  agents,  whose  names 
are  unknown  to  plaintiff,  while  acting  within  the  scope  of  their 
employment,  which  negligence  consisted  in  this:  The  said  serv- 
ants or  agents  negligently  caused  a  car  to  be  moved  whilst 
plaintiff  was  in  the  act  of  coupling  the  same."  Count  4 :  "Plain- 
tiff adopts  all  of  count  2  down  to  and  including  the  clause  *to 
earn  a  livelihood,'  and  makes  the  same  a  part  of  this  the  fourth 
count  of  the  complaint.  Plaintiff  avers  said  injuries  to  have 
been  proximately  caused  by  the  wanton,  willful,  or  intentional 
conduct  of  the  defendant's  servants  or  agents,  whose  names 
are  unknown  to  plaintiff,  while  acting  within  the  scope  of  their 
employment,  which  wanton,  willful,  or  intentional  conduct  con- 
sisted in  this:  The  said  servants  or  agents  wantonly,  willfully, 
or  intentionally  ran  a  car  against  cars  which  plaintiff  was  en- 
deavoring to  couple  together,  with  the  knowledge  that  plaintiff 
would  probably  be  injured  thereby  and  with  reckless  disregard 

♦See  note  appended  to  preceding  case. 
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of  the  consequences."  The  evidence  is  sufficiently  set  out  in 
the  opinion.  The  defendant  requested  the  affirmative  charge  as 
to  counts  2  and  4,  which  the  court  refused. 

Goodhue  &  Blackwood,  for  appellant. 
Denson  &  Dcnson,  for  appellee. 

Anderson,  J.  This  case  was  tried  upon  counts  2  and  4,  and 
to  which  the  demurrers  interposed  by  the  defendant  were  over- 
ruled by  the  trial  court.  Conceding  that  these  two  counts  cor- 
rectly proceed  upon  the  theory  that  the  plaintiff  was  a  licensee, 
the  evidence  shows  the  relationship  of  master  and  servant,  and 
charges  26  and  27,  the  affirmative  charges,  should  have  been 
given. 

It  appears  from  the  evidence  that  the  employer  consented  to 
plaintiff's  services,  and  therefore  exercised  the  right  of  selecting 
him,  had  the  right  to  remove  or  discharge  him,  and  to  direct 
him  in  the  rendition  of  the  services  which  he  had  undertaken. 
The  plaintiff  was  to  receive  no  stipulated  wages,  but  undertook 
to  learn  the  duties  of  a  brakeman,  and  was  to  be  given  a  posi- 
tion after  he  had  learned  the  duties.  These  facts  showed  the 
plaintiflf  to  be  a  servant,  rather  than  a  mere  licensee  of  the  de- 
fendant. 20  Am.  &  Eng.  Ency.  Law,  pp.  1,  2;  Heygood  v. 
State,  59  Ala.  51;  Dresser's  Employers'  Liability,  p.  52,  §  8; 
Drennen  v.  Smith,  115  Ala.  396,  22  South.  442. 

Reversed  and  remanded. 

Weakley,  C.  J.,  and  Tyson  and  Simpson,  JJ.,  concur. 


Southern  Ry.  Co.  v.  Chambers. 

(Supreme  Court  of  Geor^^ia,  Auff.  17,  1906.) 
[55  S.  E.   Rep.  37.1 

Torts — Malicious  Injury  to  Business. — Malicious  injury  to  the  busi- 
ness of  another  will  give  a  rif^ht  of  action  to  the  injured  part^. 

Principal  and  Agent — Torts  of  Agent — ^Liability  of  Principal.* — A 
licensed  drayman  had  contracts  with  merchants  to  haul  their  freight 
from  the  depot  of  a  railway  company  to  their  places  of  business. 
The  depot  agent  of  the  railway  company  at  the  place  in  which  the 
drayman  was  licensed  to  do  business,  knowing  of  the  existence  of 
such  contracts,  willfully  and  maliciously  refused  to  deliver  to  the 
drayman  goods  of  such  merchants,  notwithstanding  orders,  oral  and 
written,  to  that  effect  were  communicated  to  the  agent.  As  a  con- 
sequence of  this  wrongful  conduct  of  the  agent  the  drayman  was 
damaged    in    his    business,    and    his    business    practically    destroyed. 

♦See  foot-notes  appended  to  Sharp  v.  Erie  R.  Co.  (N.  Y.),  19  R. 
R  R.  683,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  683;  foot-notes  appended  to 
Chicago,  etc..  Ry.  Co.  v.  Kerr  (Neb.),  19  R.  R.  R.  369,  42  Am.  &  Eng. 
R.  Cas.,  N.  S..  369;  foot-notes  appended  to  Baltimore  &  O.  R.  Co.  v. 
Deck  (Md.),  18  R.  R.  R.  640,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  640;  Rob- 
ertson V.  Louisville  &  N.  R.  Co.  (Ala.),  18  R.  R.  R.  61,  41  Am.  &  Eng. 
R.  Cas.,  N.  S,  61;  foot-notes  appended  to  Peterson  v.  Middlesex, 
etc.,  Co.  (N.  J.),  15  R.  R.  R.  672,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  672. 
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Held,  that  the  railway  company  was  liable  for  such  damages  to  the 
business  of  the  drayman  as  flowed  from  the  wronfjfful  conduct  of  its 
agent. 

Corporations— Liabilities— Torts  of  Agent.*— A  corporation  is  not 
liable  for  the  malicious  acts  of  an  a^ent,  unless  such  acts  were  ex- 
pressly authorized  by  the  corporation,  or  were  within  the  scope  of 
the  duties  of  the  agency,  or  were  in  themselves  a  violation  of  the 
duty  owed  by  the  corporation  to  the  party  injured,  or  such  acts  were 
ratified  by  the  corporation. 

Principal  and  Agent— Torts  of  Agent— Liability  of  PrincipaL*— A 
railway  company  is  liable  to  one  who  goes  to  a  depot  of  the  com- 
pany to  deal  with  the  depot  agent  as  to  matters  connected  with  the 
business  of  the  company,  who,  while  in  the  course  of  the  transaction, 
is  insulted  and  humiliated  by  the  language  and  conduct  of  the  agent. 
Aliter,  if  the  insult  results  from  the  conduct  of  the  agent  at  a  place 
other  than  to  which  the  public  is  invited  by  the  establishment  of  the 
agency,  and  such  conduct  is  neither  authorized  nor  ratified  by  the 
company. 

Election — Counts  of  Petition. — When  a  petition  contains  two  or 
more  counts,  and  each  sets  forth  a  separate  and  distinct  cause  of  ac- 
tion, the  plaintiff  will  not  be  required  to  elect  upon  which  count  he 
will    proceed. 

Trial — Instructions. — When  there  is  no  evidence  as  to  the  worldly 
circumstances  of  the  parties,  it  is  erroneous  in  any  case  to  charge 
upon  the  subject.  Where  there  are  two  counts  in  a  petition,  and  an 
instruction  on  worldly  circumstances  of  the  parties  is  appropriate  as 
to  one,  and  not  appropriate  as  to  the  other,  the  instructions  of  the 
judge  should  be  such  as  to  inform  the  jury  that  the  worldly  circum- 
stances are  to  be  considered  as  to  one.  and  not  as  to  the  other. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Carrollton;  W.  C.  Hodnett,  Judge. 

Action  by  E.  N.  Chambers  against  the  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Chambers  sued  the  Southern  Railway  Company  for  damages. 
Objection  was  made  to  the  petition  as  originally  filed  upon  the 
ground  that  it  set  forth  two  separate  and  distinct  causes  of  ac- 
tion and  that  each  was  not  set  forth  in  a  separate  count.  This 
defect  was  remedied  by  an  amendment,  and  the  petition  as 
amended  contained  two  counts.  The  first  count  alleged  that 
plaintiff  was  a  licensed  drayman  of  the  town  of  Villa  Rica,  and 
had  purchased  the  necessary  outfit  for  that  business ;  that  the 
most  profitable  part  of  his  business  consisted  of  hauling  the 
freight  of  merchants  shipped  over  the  line  of  defendant ;  that  he 
had  contracts  with  a  majority  of  the^  merchants  to  haul  their 
freight  from  the  depot  to  their  places  of  business;  that  the 
defendant,  through  its  depot  agent  at  Villa  Rica,  refused  to 
deliver  him  freight  to  be  hauled  to  the  merchants,  although 
such  agent  knew  he  was  authorized  to  receive  and  haul  such 
goods,  petitioner  presenting  written  and  verbal  orders  for  the 
same;  that  "defendant's  agent,  G.  A.  Scarborough,  would  go 
around  to  petitioner's  customers  and  beg  and  persuade  them 
to  allow  other  parties  than  petitioner  to  receive  and  haul  said 
goods,  to  the  injury  and  damage  of  your  petitioner;     *    *    * 

♦See  foot-note  on  preceding  page. 
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that  the  conduct  on  the  part  of  the  defendant  was  willful, 
malicious,  and  done  for  the  sole  purpose  of  injuring^  and  dam- 
^fifioR  your  petitioner,  and  did  injure  him  and  damage  him"  in 
a  sum  stated ;  and  that  the  conduct  on  the  part  of  the  defendant 
had  destroyed  the  business  of  the  plaintiff.  The  second  count 
alleged  that  on  a  named  day  the  agent  of  the  defendant,  while 
acting  in  the  discharge  of  his  duty  as  such  agent,  and  being 
at  the  time  in  the  depot  of  the  defendant,  in  the  presence  and 
hearing  of  certain  named  citizens,  used  to  and  of  the  plaintiff 
certain  "abusive  and  malicious  words,"  which  are  set  forth  in 
the  petition,  for  the  sole  purpose  of  injuring  and  harassing  him, 
and  did  cause  him  great  mental  pain  and  suffering,  and  that  on 
another  occasion  at  the  store  of  a  merchant,  such  agent,  while 
in  the  discharge  of  his  duty  as  agent,  used  of  and  concerning 
petitioner  certain  other  language,  which  in  effect  charged  pe- 
titioner with  a  crime  punishable  by  law.  The  defendant  filed 
a  demurrer,  in  which  it  was  alleged  that  no  cause  of  action 
was  set  out,  and  that  the  petition  was  defective  for  the  reason 
that  the  acts  of  the  agent  were  entirely  outside  of  the  scope 
and  province  of  his  duties,  and  without  sanction  or  authority 
of  the  defendant.  The  demurrer  was  overruled,  and  the  de- 
fendant excepted  pendente  lite.  The  trial  resulted  in  a  verdict 
for  the  plaintiff.  The  defendant's  motion  for  a  new  trial  was 
overruled.  The  bill  of  exceptions  assigns  error  upon  the  ex- 
ceptions pendente  lite,  and  the  judgment  overruling  the  motion 
for  a  new  trial. 

Coles  &  McPhcrson,  Hugh  M,  Dorsey,  and  Arthur  Heyman, 
for  plaintiff  in  error. 
/.  O.  Newell  and  Beals  &  Adamsofi,  for  defendant  in  error. 

Cobb,  P.  J.  (after  stating  the  foregoing  facts).  1-3.  When 
the  first  count  in  the  petition  is  taken  in  its  entirety,  it  is  mani- 
fest that  it  was  the  intention  of  the  pleader  to  lay  a  cause  of 
action  for  damages  flowing  from  the  destruction  of  the  busi- 
ness of  the  plaintiff  by  the  wrongful  conduct  of  the  defendant 
as  alleged  in  the  petition.  The  refusal  to  deliver  freight  to 
the  plaintiff,  notwithstanding  he  was  clothed  with  authority 
from  the  consignees  to  receive  it,  is  not  alleged  for  the  purpose 
of  recovering  damages  that  might  result  from  the  refusal  to 
deliver  in  any  particular  case;  but  this  constant  and  continuous 
refusal  is  alleged  for  the  purpose  of  showing  the  effect  upon 
the  plaintiff's  business  as  a  drayman.  The  count  alleged  that 
the  plaintiff's  business  was  entirely  destroyed.  This  resulted 
from  two  causes:  First,  the  refusal  of  the  agent  to  deliver 
freight  which  the  plaintiff  was  authorized  by  the  consignees  to 
receive ;  and,  second,  the  conduct  •  of  the  agent  in  going  to  the 
merchants  of  Villa  Rica  and  persuading  them  to  discontinue 
their  contracts  with  the  plaintiff.  It  is  alleged  that  this  was 
done  maliciously.  In  other  words,  the  count,  when  taken  in  its 
full  effect,  charges  that  the  business  of  the  plaintiff  was  ma- 
liciously destroyed  by  the  wrongful  conduct  of  the  defendant. 
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Malicious  injury  to  the  business  of  another  has  long^  been  held 
to  ^ive  a  rig^ht  of  action  to  the  injured  party.     Barr  v.  Essex 
Trade  Council,  53  N.  J.  Eq.  115,  30  Atl.  881.    See,  also,  in  this 
connection,  Lumley  v,  Gye,  2  El.  &  Bl.  Q.   B.  217;  Ryan  v. 
Burner  &  Hower  Brewing  Co.    (Sup.)    13  N.  Y.   Supp.  660; 
Bernard  Delz  i\  Winfree,  etc.,  80  Tex.  400,  16  S.  W.  Ill,  26 
Am.  St.  Rep.  755 ;  Jackson  v.  Stanfield.  137  Ind.  592,  36  N.  E. 
345,  37  N.  E.  14,  23  L.  R.  A.  588;  Lucke  v.  Clothing:  Cutters' 
&  Trimmers'  Ass'n  (Md.)  26  Atl.  505,  19  L.  R.  A.  408,  59  Am. 
St.   Rep.  421.     Our  Code  declares:    "When  the  law   requires 
one  to  do  an  act  for  the  benefit  of  another,  or  forbear  the  doin^ 
of  that  which  may  injure  another,  thougfh  no  action  be  given 
in  express  terms,  upon  the  accrual  of  damages  the  part\'  mav 
recover."     Civ.  Code  1895.  §  3809.     The  petition  alleged  that 
the   plaintiff  had  contracts  with  the   merchants  of   Villa  Rica 
to  deliver  their  freight  for  them,  and  that  the  defendant  through 
its  agent  maliciously  procured  the  merchants  not  only  to  aban- 
don their  contracts,  but  to  violate  them  while  they  continued. 
It  has  been  held  that  the  malicious  procurement  of  a  breach  of 
a   contract   of    employment   resulting   in   damages,    where  the 
procurement   is  during  the   subsistence  of  the  contract,  is  an 
actionable   wrong.     Employing   Printer's   Club  z\    Blosser  Co.. 
122  Ga.  509,  50  S.  E.  353,  69  L.  R.  A.  90,  106  Am.  St.  Rep.  137. 
If  this  suit  had  been  against  Scarborough  in  4iis  individual 
capacity,  there  would  be  little  question  about  the   fact  that  a 
cause  of  action  was  set  forth,  not  only  as  regards  the  refusal  to 
deliver  freight,  but  also  as  regards  his  conduct  in  persuading 
the  merchants  of  Villa  Rica  to  abandon  their  contracts  with  the 
plaintiff.     But  is  the  railway  company  responsible  for  the  con- 
duct of  Scarborough?    Is  the  malice  of  Scarborough  the  malice 
of  the  company?     It  is  not  alleged  that  the  railway  company 
expressly  authorized  that  to  be  done  which  is  charged  against 
Scarborough.     It  appointed  Scarborough  its  agent.     It  placed 
him  in  a  position  where  it  was  his  duty  to  deliver  freight  to 
consignees  or  their  authorized  agents.    Those  things  which  were 
done  in  connection  with  this  duty  were  within  the  scope  of  his 
agency.     The   railway   company  would  be  responsible   for  the 
wrongful    conduct   of    Scarborough    in    dealing   with   the  con- 
signees or  their  authorized  agents  in  delivering  freight  to  them. 
If  he  refused  to  deliver   freight   when  he  ought  to  have  de- 
livered it,  his  act  was  the  act  of  the  railway  company.     If  he 
maliciously   refused   to   deliver,    and   the   consequence   of    this 
malice   was   damage  to  him   who  had  a  right  to  receive,  the 
malice  of  Scarborough  became  the  malice  of  the  railway  com- 
pany.    So  far  as  the  cause  of  action  rests  upon  the  malicious 
act  of  Scarborough  in  refusing  to  deliver  freight  to  the  plain- 
tiff upon  orders,  verbal  and  written,  from  the  consignees,  the 
action  is  well  laid.     But  was  the  action  well  laid  so  far  as  it 
relates  to  the  conduct  of   Scarborough  in  going  to  the  mer- 
chants  of    Villa   Rica   and   procuring   them   to   abandon   their 
contracts  with  the  plaintiff?     It  is  alleged  that  he  is  the  agent 
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of  the  railway  company.  It  is  alleged  that  as  such  he  went 
to  the  merchants  of  the  town  of  Villa  Rica,  and  interfered  with 
the  plaintiff's  business  by  begfging^  and  persuading^  his  customers 
to  allow  other  parties  to  haul  their  goods  which  came  over  the 
line  of  road  represented  by  him.  What  he  did  in  this  respect 
was  his  individual  act.  It  was  beyond  the  scope  and  authority 
of  his  agency,  and  the  company  would  not  be  responsible, 
unless  it  appeared  that  it  was  done  by  its  direction  and  au- 
thority, or  that  it  ratified  his  acts  in  reference  thereto.  If  the 
plaintiff  seeks  to  hold  the  company  responsible  for  the  acts 
of  the  agent  under  such  circumstances,  it  must  distinctly  ap- 
pear from  his  petition  that  the  company  authorized  the  acts,  or 
that  they  were  within  the  scope  of  his  employment,  or,  if  be- 
yond the  scope  of  his  employment,  they  were  approved  and 
ratified  by  the  company  after  a  full  knowledge  of  his  conduct. 
So  far  as  that  portion  of  the  first  count  relates  to  the  conduct 
of  the  agent  in  persuading  the  merchants  to  discontinue  busi- 
ness with  the  plaintiff,  nothing  appears  in  the  petition  bringing 
the  case  within  this  rule.  The  count  was  to  this  extent  de- 
fective. 

4.  A  corporation  is  not  liable  for  damages  resulting  from 
speaking  false,  malicious,  and  defamatory  words  by  one  of  its 
agents,  even  where,  in  uttering  such  words,  the  speaker  was 
acting  for  the  benefit  of  the  corporation  and  within  the  scope 
of  his  agency,  unless  it  affirmatively  appears  that  the  agent 
was  directed  or  authorized  by  the  corporation  to  speak  the 
words  in  question.  Behre  v.  National  Cash  Register  Co.,  100 
Ga.  213.  27' S.  E.  986,  62  Am.  St.  Rep.  320.  See,  also,  Ozborn 
r.  Wool  worth,  106  Ga.  460,  32  S.  E.  581.  If  the  second  count 
of  the  declaration  be  construed  as  an  action  for  slander,  it  set 
forth  no  cause  of  action.  While  certain  portions,  of  the  count 
might  be  so  construed,  when  the  count  is  taken  as  a  whole  it 
is  apparent  that  damages  were  also  claimed  as  resulting  from 
an  insult  to  the  plaintiff,  growing  out  of  the  abusive  and  de- 
famatory language  used  to  him  while  he  was  engaged  in  con- 
versation withfthe  agent  of  the  defendant,  in  a  matter  relating 
to  the  business  of  the  company.  The  Code  declares  that  a 
railway  company  is  liable  for  any  damage  done  by  any  person 
in  its  employment  or  service,  unless  the  agents  of  the  company 
have  exercised  all  reasonable  care  and  diligence.  Civ.  Code 
1895,  §  2321.  This  section  has  been  construed  to  create  a 
cause  of  action  in  favor  of  a  widow  whose  husband  was  slain 
by  a  depot  agent  while  as  a  customer  he  was  lawfully  at  the 
depot  on  business  pertaining  to  the  agency.  Christian  v.  Rail- 
way Co.,  79  Ga.  460,  7  S.  E.  216;  Columbus  Railway  Co.  v. 
Christian,  97  Ga.  56,  25  S.  E.  411.  It  has  also  been  held  that 
a  railway  company  was  liable  for  an  assault  and  battery  com- 
mitted by  an  agent  upon  a  person  who  was  at  the  depot  of  the 
company  transacting  business  with  the  agent  in  connection  with 
the  agency.  Ga.  R.  Co.  v.  Richmond,  98  Ga.  495,  25  S.  E.  565. 
It  has  also  been  held  that  a  railway  company  was  liable  to  a 
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passenger  for  damages  resulting  from  the  conduct  of  tfie  con- 
ductor in  using  to  the  passenger  opprobrious  words  and  abusive 
language  tending  to  cause  a  breach  of  the  peace  and  humiliate 
the  passenger  and  subject  him  to  mortification.  Cole  v.  Rail- 
way Co.,  102  Ga.  474,  31  S.  E.  107.  That  portion  of  the  second 
count  which  alleges  that  the  agent  of  the  railway  company  at 
the  depot  used  to  the  plaintiff  abusive  and  insulting  language, 
when  the  plaintiff  was  upon  the  premises  of  the  defendant,  in 
conversation  with  the  agent  upon  business  connected  with  his 
agency,  set  forth  a  cause  of  action  against  the  company.  In 
the  case  where  the  railroad  was  held  liable  for  the  homicide 
committed  by  the  agent,  the  agent  was  at  his  place  of  business. 
In  the  case  where  the  railroad  company  was  held  liable  for  an 
assault,  the  assault  was  committed  upon  the  premises  of  the 
company  at  the  place  where  it  had  placed  its  agent  upon  duty. 
In  the  case  where  the  railroad  company  was  held  liable  for  the 
insult  by  the  conductor,  the  insult  was  upon  the  train  where  the 
company  had  placed  the  conductor  upon  duty.  None  of  the 
cases,  so  far  as  our  attention  has  been  called  to  them,  has  gone 
to  the  extent  of  holding  that  the  company  would  be  liable  for 
the  tort  of  the  agent  at  other  places  than"  where  the  agent  was 
placed  by  the  company  for  the  discharge  of  the  duties  of  his 
agency.  If  the  agent  insulted  the  plaintiff  upon  the  streets  of 
Villa  Rica,  or  at  any  place  of  business  of  the  merchants  or 
others  of  the  town  of  \'illa  Rica,  the  act  would  be  the  individual 
act  of  the  agent,  and  the  company  would  not  be  liable  for  such 
insult,  even  though  at  the  time  of  the  insult  the  agent  was 
transacting  the  business  of  the  company.  When  one  goes  to 
the  agency  of  a  corporation,  the  corporation  owes  him  a  duty 
to  protect  him  from  the  wrongful  acts  of  the  agent  in  charge 
of  the  agency.  Hut,  when  one  who  is  an  agent  of  the  corpora- 
tion commits  a  tort  at  places  other  than  the  place  of  agency, 
the  company  is  not  liable  for  the  tort,  unless  it  appears  that  it 
authorized  the  act  or  ratified  it  after  its  commission. 

The  first  ground  of  the  demurrer  simply  alleged  that  the 
petition  set  forth  no  cause  of  action.  The  second  f^jound  related 
to  the  matter  of  paragraphing  and  the  division  of  the  petition 
into  counts,  which,  as  has  been  said,  was  cured  by  amendment. 
The  only  remaining  ground  of  the  demurrer  was  in  the  fol- 
lowing language :  "Defendant  prays  that  the  petition  of  plaintiff 
be  dismissed,  because  it  affirmatively  appears  that  if  the  acts 
attributed  to  the  agent  were  by  him  committed,  they  were 
entirely  outside  the  scope  and  province  of  the  duties  for  which 
he  was  employed,  and  entirely  without  the  sanction  or  authorit}' 
of  the  defendant.  Wherefore  defendant  prays  that  said  case 
be  dismissed.'*  If  this  ground  of  the  demurrer  can  be  properly 
construed  to  be  a  special  demurrer  objecting  to  certain  specific 
paragraphs  in  the  petition,  it  should  have  been  sustained;  for, 
as  has  been  shown,  there  was  in  the  first  count  a  paragraph 
which  should  have  been  stricken,  and  also  in  the  second  count, 
which  really  embraced  two  causes  of  action,  a  cause  of  action 
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which  should  have  been  stricken.  But  this  ground  of  the  de- 
murrer cannot  be  properly  construed  as  a  special  demurrer.  It 
attacked  the  whole  petition.  It  pointed  to  no  particular  part 
of  it.  It  covered  the  whole  pleading.  It  was  simply  an  am- 
plification of  the  general  demurrer.  As  against  a  general 
demurrer  the  petition  in  both  counts  sets  forth  a  cause  of 
action,  and  the  judgment  overruling  the  demurrer  will  not  be 
reversed. 

5.  There  was  no  error  in  refusing  to  require  the  plaintiff  to 
elect  upon  which  count  he  would  proceed.  The  law  allows  a 
plaintiff  to  embrace  in  one  petition  as  many  causes  of  action 
as  he  sees  proper,  provided  that  they  are  all  of  the  same  char- 
acter; that  is,  all  sound  in  tort  or  all  sound  in  contract.  He 
may  proceed  upon  the  petition  with  all  the  counts,  and  recover 
upon  one  or  all,  as  the  law  and  facts  may  authorize. 

6.  The  judge  charged  the  jury:  "The  worldly  circumstances 
of  the  parties,  the  amount  of  bad  faith  in  the  transaction,  and 
all  the  attendant  facts  should  be  weighed."  This  charge  was 
assigned  as  error  for  the  reason  that  there  was  no  evidence  to 
authorize  it.  We  find  no  evidence  to  authorize  an  instruction 
upon  the  subject  of  the  worldly  circumstances  of  the  parties. 
The  charge  was  erroneous,  and  prejudicial  to  the  defendant,  and 
requires  the  granting  of  a  new  trial.  Ga.  Ry.  &  Elec.  Co.  v. 
Baker,  125  Ga.  562,  54  S.  E.  639.  If  upon  another  trial  there 
should  be  evidence  as  to  the  worldly  circumstances  of  the 
parties,  the  charge  would  be  appropriate  so  far  as  the  cause  of 
action  in  the  second  count  is  concerned;  for  that  count  seeks 
to  recover  damages  for  wounded  feelings  and  humiliation  only. 
The  judge  should,  however,  distinctly  instruct  the  jury  that  the 
worldly  circumstances  of  the  parties  are  to  be  considered  only 
in  reference  to  the  cause  of  action  set  forth  in  the  second 
count,  and  should  not  be  considered  in  reference  to  the  cause 
of  action  set  forth  in  the  first  count. 

The  evidence  as  to  the  conduct  of  the  agent  of  the  defend- 
ant, when  acting  as  agent  for  the  express  company  in  reference 
to  packages  which  the  plaintiff  had  authority  to  receive,  was 
irrelevant,  and  should  not  have  been  admitted.  The  case  in- 
volved the  acts  of  the  defendant  as  agent  of  the  railway  com- 
pany, and  therefore  evidence  as  to  his  conduct  in  reference  to  a 
package  of  freight,  when  it  did  not  distinctly  appear  from  the 
testimony  whether  it  was  in  his  custody  as  agent  of  the  railway 
company  or  as  agent  of  the  express  company,  should  have  been 
excluded.  Except  as  above  indicated,  no  material  error  seems 
to  have  been  committed  in  any  of  the  instructions  complained 
of  in  the  motion  for  a  new  trial. 

Judgment  reversed.  All  the  Justices  concur,  except  Fish, 
C.  J.,  absent. 
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(Supreme   Court   of   Arkansas,   Oct.    15,    1906.) 

[97  S.  W.   Rep.  55.1 

Railroads— Injuries  to  Animals — Statutes.— The  act  of  1891  (Kir- 
by*s  Dij?.  §  6607)  requiring  locomotive  engineers  to  keep  a  lookout 
for  stock  on  the  track  and  to  use  ordinary  care  to  avoid  injury  to 
stock  has  never  been  incorporated  into  the  laws  of  the  Indian  Terri- 
tory. 

Same — What  Law  Governs.* — In  an  action  in  Arkansas  for  the 
killing  of  an  animal  on  defendant's  railroad  track  in  the  Indian  Terri- 
tory, the  law  of  the  Indian  Territory  as  to  the  duty  of  the  engineer 
is  controlling. 

Same — Instructions.t — In  an  action  in  Arkansas  for  the  killing  of 
an  animal  on  defendant's  railroad  track  in  the  Indian  Territory,  under 
the  law  of  the  Indian  Territory  it  was  proper  tb  instruct  that  it  was 
the  duty  of  defendant's  engineer  to  keep  a  lookout  for  stock  on  the 
track  to  use  ordinary  care  to  avoid  injury  to  stock  after  they  had 
been  discovered  by  the  engineer,  or  after  he  might  have  discovered 
them  by  the  use  of  ordinary  care  and  diligence. 

Courts— Jurisdiction — Killing  Stock  in  Another  State. — Kirby's  Dig. 
i  6776,  giving  an  action  for  the  killing  and  wounding  of  stock  by 
railroads,  and  localizing  the  action  to  the  place  of  injury,  does  not 
prevent  the  bringing  of  an  action  in  Kansas  for  the  killing  of  stock 
by  the  defendant  in  the  Indian  Territory,  as  such  action  does  not 
grow  out  of  the  statute. 

Railroads — Killing  Stock — Evidence — Sufficiency. — In  an  action 
against  a  railroad  for  the  killing  of  stock,  the  evidence  held  sufficient 
to  show  negligence  on  the  part  of  defendant's  servants. 

Appeal  from  Circuit  Court,  Sebastian  County;  Styles  T. 
Rowe,  Judg^e. 

Action  by  W.  B.  Ing^ram  against  the  Kansas  City  Southern 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

Read  &  McDonou^h,  for  appellant. 

/.  F.  Omelia  and  F,  A.  Youmans,  for  appellee. 

Hill,  C.  J.  Appellee  had  a  filly,  a  mare,  and  a  mule  killed  by 
appellant  company's  train  in  the  Indian  Territory,  and  brought 
suit  against  appellant  for  the  value  thereof  at  Ft.  Smith,  Ark., 
where  appellant  is  also  found  operating  a  railway. 

1.  The  court  gave  this  instruction:  "It  was  the  duty  of  de- 
fendant's engineer  to  keep  a  lookout  for  stock  upon  its  track  and 
to  use  ordinary  care  to  avoid  injury  to  stock  after  they  had  been 
discovered  by  him,  or  after  he  might  have  discovered  them  by 

*For  the  authorities  in  this  series  on  the  subject  of  transitory  ac- 
tions, and  the  extraterritorial  effect  of  statutes  creating  a  right  of  ac- 
tion, see  foot-notes  appended  to  Coe  v.  Wainwright  (Iowa),  20  R.  R. 
R.  530,  43  Am.  &  Eng.  R.  Cas.,  N.  S..  530. 

tSee  foot-notes  appended  to  Southern  Ry.  Co.  v.  Pogue  (Ala.),  20 
R.  R.  R.  526,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  626;  foot-notes  appended 
to  Russell  V.  Maine  Cent.  R.  Co.  (Me.),  20  R.  R.  R.  308,  43  Am.  & 
Eng.  R.  Cas..  N.  S.,  308;  Western  Ry.  v.  Stone  (Ala.)',  19  R.  R.  R. 
835,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  835. 
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the  use  of  ordinary  care  and  diligence/'     Parts  of  the  laws  of 
Arkansas  as  found  in  Mansfield's  Digest  (1884)   thereof  were 
adopted  by  Congress  as  law  in  the  Indian  Territory,  but  the 
chapter  upon  railroads  was  not  adopted.    The  act  of  1891  (sec- 
tion 6607,  Kirby's  Dig.)  known  as  the  "Lookout  Statute"  has 
never  become  incorporated  into  the  laws  of  the  Indian  Territory. 
It  is  contended  that,  as  this  court  held  in  Railway  v,  Kerr,  52 
Ark.  162,  12  S.  W.  329,  5  L.  R.  A.  429,  20  Am.  St.  Rep.  159, 
that  it  was  not  the  duty  of  the  engineer  to  keep  a  sharp  lookout 
for  stock,  and  in  Railway  v.  Monday,  49  Ark.  257,  4  S.  W.  782, 
that  it  was  not  the  engineer's  duty  to  keep  a  sharp  lookout  for 
persons  on  the  track,  in  the  absence  of  the  "lookout  statute," 
which  changed  the  rule  in  this  state  announced  in  those  cases, 
that  this  instruction  is  erroneous.     This  case  must  be  tried  by 
the  law  of  Indian  Territory.     Railway  v.  Brown,  67  Ark.  295, 
54  S.  W.  865.     The  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  is  the  appellate  tribunal  for  the  Indian 
Territory,  and  that  court  refused  to  follow  the  Kerr  Case,  and 
held  it  was  negligence  to  fail  to  keep  a  lookout  for  stock  on 
the  track.     After  discussing  the  Arkansas  cases,  and  showing 
the  Kerr  Case  was  out  of  line  with  previous  decisions,  and  the 
reason  why  this  duty  should  be  imposed  on  the  operatives  of 
trains,   Judge   Caldwell,   speaking   for   the   court,    said:     "We 
cannot  yield  our  assent  to  the  doctrine  that  an  engineer  who 
refuses  to  look,  or  is  blind  or  nearsighted,  may  run  his  engine 
over  and  kill  domestic  animals  ad  libitum,  and  without  imposing 
a  liability  on   his  company  therefore,  because  he   did  not  see 
them.     It   is   the   duty   of   the   company   under  the   conditions 
which   exist   in   this   territory    to   exercise   ordinary   care   and 
watchfulness  to  discover  domestic  animals  upon  its  track,  and, 
when   they  are  discovered,   to  use  reasonable  efforts  to  avoid 
harming  them."    Railway  v,  Washington,  49  Fed.  347,  1  C.  C. 
A.  286;  Railway  v.  Ellis,  54  Fed.  481,  4  C.  C.  A.  454.     There 
was  no  error  in  this  instruction. 

2.  It  is  argued  that,  as  section  6776,  Kirby's  Digest,  as  con- 
strued in  Railway  v.  Clifton,  38  Ark.  205,  Railway  v,  Lindsev, 
55  Ark.  282,  18  S.  W.  59,  Railway  t\  Jamison.  70  Ark.  346,  68 
S  W.  28,  and  Railway  v.  Gray  (Ark.)  80_S.  W.  748,  localizes 
the  action  for  stock  killing  to  the  place  of  injury,  this  action, 
occurring  without  the  state,  *could  not  be  maintained  within  the 
state.  This  statute  merely  regulates  the  bringing  of  the  statu- 
tory action  created  by  it  for  killing  and  wounding  stock  in 
Arkansas,  and  is  made  by  its  terms  local  to  the  county  where 
the  cause  of  action  arose.  It  was  held  in  Railway  v.  Clifton,  38 
Ark.  205,  that  except  for  the  terms  of  the  statute  the  action  for 
killing  or  injuring  stock  was  transitory.  This  is  manifestly 
true.  This  action  is  not  the  statutory  action  in  any  sense.  It 
does  not  grow  out  of  the  statute  which  is  not  framed  to  reach 
any  causes  of  action  other  than  those  arising  in  Arkansas.  This 
action  depends  upon  the  law  of  the  Indian  Territory  as  to  the 
duty  of  appellant  and  its  alleged  breach  of  duty  in  negligently 
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killing:  appellee's  stock.  It  is  personal  and  transitory  in  its 
nature  and  may  be  enforced  anywhere  that  jurisdiction  may  be 
had  of  the  appellant  company.  Railway  v.  Brown,  67  Ark. 
295,  54  S.  W.  865 ;  Railway  v.  Brown,  62  Ark.  254,  35  S.  W. 
224;  Railway  v,  Timmons,  51  Ark.  459,  11  S.  W.  690;  Railway 
V.  McGinty  (Ark.)  88  S.  W.  1001. 

3.    It   is  arg^ied  that  a  peremptory  instruction  should  have 
been  gfiven  for  want  of  evidence  of  neg^lig^ence.     The  filly  was 
struck  first,  the  mare  30  or  40  yards  beyond  her,  and  the  mule 
70  or  75  yards  beyond  the  mare.     Appellee's  evidence  showed 
the  tracks  of  the  animals  indicated  that  they  had  run  down  the 
track  a  quarter  of  a  mile  before  the  first  one  was  struck,  and 
despite  a  small  curve  where  the  animals  went  on  the  track  to 
where  they  were  struck  a  person  could  see  either  way  on  th«: 
track   for  a  half  mile   from  a  point   where  the  first  one  was 
struck.     McLain,  a  witness   for  appellee,   said  he   stepped  the 
distance  from  where  the  filly  was  struck  to  where  an  engine 
approaching;  from  the  north  could  be  seen,  and  it  was  537  steps, 
and  that  he  had  observed  the  lig^ht  made  by  a  headlig^ht  to  an 
engfine,  and  it  lig^hted  one-half  the  track  from  center  to  rail  at 
that  point,  and  that  the  horse  tracks  were  in  the  center.     The 
eng^ineer  said  that  a  man  could  only  see  80  or  100  feet  around 
the  curve  at  this  point,  and  that  he  was  keeping  a  sharp  lookout, 
and  saw  no  stock,  except  one  animal,  just  as  he  struck  it,  and 
that  the  train  could  be  stopped  in  about  240  feet.    The  evidence 
on   behalf  of   appellee   justified  the   jury   in   finding  the  train 
operatives   negligent  in  keeping  a  lookout  or  avoiding  injury 
after  discovering  the  animals.     The  engineer  and  fireman  told 
another   story ;   but   it   was   inconsistent   with   the   evidence  of 
appellee  and  his  witness,  and  it  was  for  the  jury  to  say  which 
was  the  truth. 

The  judgment  is  affirmed. 


Southern  Ry.  Co.  v,  Simmons. 

(Supreme  Court  of  Appeals  of  Virginia,  June  14,   1906.) 

[55   S.   E.   Rep.   459.] 

Pleading — General  Dcmurrer—rDuplicity. — An  objection  that  a  count 
of  a  declaration  charges  negligence  .on  the  part  of  defendant  in  the 
employment  of  its  servants,  and  negligence  on  the  part  of  the  serv- 
ants themselves,  constituting  two  separate  and  distinct  causes  of  ac- 
tion, cannot  be  taken  by  general  demurrer. 

Same — Form  in  General — Rules  of  Railroad  Company. — It  is  not 
necessary  in  a  declaration  where  a  reference  is  made  to  the  rules, 
orders,  and  requirements  of  a  railroad  company  that  they  should  be 
set  out  in  full,  but  it  is  sufficient  to  aver  their  legal  effect. 

Railroads — Operation — Regulation  of  Interstate  Traffic— Automatic 
Couplers — Statutory  Provision.* — Act.   Cong.   March  2,  1893,  c.  196, 


♦For  the  authorities  in  this  series  on  the  subject  of  the  application 
of,   and   compliance  with,   automatic   coupler  acts,   see   foot-note  ap- 
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K\^I  ^^^^-  ^^^  f^-  ^-  ^^^P-  St.  1901,  p.  3174],  providing  that  it 
shall  be  unlawful  for  any  common  carrier  to  use  on  its  line  any  car 
used  in  moviuK  interstate  traffic  not  equipped  with  couplers  coupling 
automatically  by  impact,  and  which  can  be  uncoupled  without  the 
necessity  of  men  going  between  the  ends  of  the  cars,  requires  the 
use  of  couplers  which  can  be  coupled,  as  well  as  uncoupled,  without 
men  goinj?  between  the  ends  of  the  cars. 

Damages — Grounds  of  Compensatory  Damages — Dependents  of 
Defendant-— Evidence.t — In  an  action  for  personal  injuries,  evidence 
that  plaintiff  has  a  wife  and  children  is  inadmissible  on  the  question 
of  damages. 

Writ  of  Error— Harmless  Error— Admission  of  Evidence. — The  ad- 
mission of  evidence  that  plaintiff,  in  an  action  for  personal  injuries, 
had  a  wife  and  child  dependent  on  him  was  not  rendered  harmless 
by  the  admission  of  other  evidence  that  he  was  married,  where  there 
was  no  other  evidence  of  the  existence  of  a  child  dependent  on  him. 

Trial — Correction  of  Error— Admission  of  Evidence. — The  error  in 
admitting  evidence  that  plaintiff,  in  an  action  for  personal  injuries, 
had  a  wife  and  child  dependent  on-  him  was  not  cured  by  instructions 
as  to  the  measure  of  damages,  where  the  objectionable  evidence  was 
not  explicitly  withdrawn. 

Master  and  Servant — Injuries  to  Servant — ^Contributory  Negli- 
gence.t — Where  a  railroad  employee  had  undertaken  the  business  of 
coupling  and  uncoupling  cars,  it  was  his  duty  to  exercise  such  care 
as  reasonably  prudent  men  would  exercise  under  like  circumstances, 
and,  where  he  knew,  or,  by  exercising  such  care  as  a  reasonably 
prudent  man  would  exercise  under  the  circumstances  could  have 
known,  that  engines  were  backing  cars  on  the  track  where  he  was 
about  to  couple  cars,  and  he  went  in  between  the  cars,  and  his  failure 
to  exercise  reasonable  care  contributed  to  his  injuries,  he  was  guilty 
of  contributory  negligence. 

Trial — Instructions — Conformity  to  Proof. — In  an  action  for  in- 
juries to  a  railroad  employee,  an  instruction  that  if  he  was  guilty  of 
contributory  negligence,  the  jury  must  find  for  defendant,  unless  the 
conductor  had  knowledge  of  his  dangerous  position  immediately  be- 
fore the  accident  and  might,  by  the  exercise  of  ordinary  care,  have 
prevented  the  accident,  was  erroneous,  where  there  was  no  evidence 
of  such  knowledge  on  the  part  of  the  conductor. 

Master  and  Servant — Injuries  to  Servant — Contributory  Negli- 
gence.§ — A    railroad    employee   had    the    right    to    presume   that    the 

pended  to  Blanchard  v.  Detroit  &  M.  Ry.  Co.  (Mich.),  17  R.  R.  R. 
591,  40  Am.  &  Enc:.  R.  Gas.,  N.  S.,  591;  foot-notes  appended  to  Taylor 
V.  Boston  &  M.  R.  R.  (Mass.),  16  R.  R.  R.  397,  39  Am.  &  Eng.  R. 
Cas..  N.  S.,  397. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  effect  of, 
and  the  admissibility  of  evidence  of,  the  financial  circumstances,  or 
size  of  the  family,  etc.,  of  parties,  in  negligence  cases,  see  foot-note 
appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Adams  (Ark.),  20  R.  R.  R. 
256,  43  Am.  &  Eng.  R.  Cas..  N.  S.,  256:  Southern  Ry.  Co.  v.  Steele 
(Ky.),  19  R.  R.  R.  815,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  815;  Atchison, 
etc,  Ry.  Co.  v.  Ringle  (Kan.),  19  R.  R.  R.  192,  42  Am.  &  Eng.  R.  Cas., 

N.  S.,  192. 

JFor  the  authorities  in  this  series  on  the  question,  what  is,  and  is 
not,  contributory  negligence  on  the  part  of  employees  engaged  in 
coupling  cars,  see  foot-notes  appended  to  Chicago  &  A.  Ry.  Co.  v. 
Walters  (111.),  20  R.  R.  R.  166,  43  Am.  &  Eng.  R.  Cas.,  N.  S..  166; 
foot-notes  appended  to  St.  Louis  S.  W.  Ry.  Co.  v.  Pope  (Tex.),  16 
R.  R.  R.  736.  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  736. 

§For  the  authorities  in  this  series  on  the  subject  of  the  right  of  an 
employee  to  assume  that  his  master  has  performed,  or  will  perform, 
the  duties  owing  to  him,  see  foot-notes  appended  to  Dunphy  v, 
Boston  Elev.  Ry.  Co.   (Mass.),  20  R.  R.  R.  862,  43  Am.  &  Eng.  R. 


574        Vol  21  R  R  R— Vol  44  Am  &  Exc  R  Cas.  N  S 

Southern  Ry.  Co.  v.  Simmons 

railroad  company  would  conduct  its  business  with  reasonable  regard 
to  its  rules  prescribing  his  duties  and  with  reasonable  care  for  his 
safety  while  performing?  his  duties  in  coupliuR  and  uncoupling  cars. 

Trial — Arguments  of  CounseL — Where  there  was  a  discrepancy  be- 
tween plaintiff's  testimony  as  to  his  ajfe  and  his  statement  previously 
made  to  defendant  railroad  company,  and  the  court  refused  to  permit 
defendant's  counsel  to  comment  on  the  discrepancy  without  first  re- 
callinf?  plaintiff  and  RivinR  him  an  opportunity  to  explain  it,  but  after- 
wards plaintifTs  counsel  withdrew  all  objections  to  discussion  of  the 
question,  but  defendant's  counsel  refused  to  take  advanta$?e  of  this 
fact,  the  refusal  of  the  court  in  the  first  instance  was  not  ground  for 
reversal. 

Same.** — In  an  action  for  injuries  to  a  railroad  employee,  it  was 
imporper  for  his  counsel  in  argument  to  express  the  fear  that  the 
railroad  employees  who  had  testified  for  him  against  the  company 
would  lose  their  places,  and  to  state  that  counsel  for  the  railroad 
company  rode  in  private  and  palace  cars  when  they  came  to  court, 
that  the  mind  could  not  grasp  the  extent  of  the  resources  and  pos- 
sessions of  the  company,  while  plaintiff  was  a  poor  man  with  nobody 
but  his  wife  and  child,  that  the  treasury  of  the  company  was  so  ex- 
haustless  that  it  would  hardly  feel  the  loss  of  the  amount  claimed, 
and  that,  in  estimating  damages,  the  jury  should  take  into  considera- 
tion the  fact  that  exceptions  had  been  taken  by  the  defendant,  an<i 
that  it  had  been  stated  that  if  the  verdict  went  against  defendant,  it 
would  appeal. 

Error  to  Circuit  Court,  Brunswick  County. 

Action  by  S.  W.  Simmons,  Jr.,  a^inst  the  Southern  Railway 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
brinf^s  error.    Reversed. 

A,  P.  Thorn,  W.  Z..  Williams,  £.  R.  TurnbuU,  Jr„  and  R.  T. 
Thorp,  for  plaintiff  in  error. 

C  /.  Faulkner  and  Buford,  Palmer  &  Eggleston,  for  defend- 
ant in  error. 

Keith,  P.  There  was  a  judgement  against  the  Southern 
Railway  Company  at  the  suit  of  Simmons  for  injuries  which  he 
had  sustained  while  acting:  as  a  brakeman  in  the  service  of 
the  railway  company,  and  engag^ed  in  coupling  cars  at  Law- 
renceville.  To  that  judgment  the  railway  company  obtained  a 
writ  of  error. 

The  railway  company  demurred  to  the  declaration  and  to 
each  count,  and  its  first  assignment  of  error  is  to  the  judgment 
of  the  circuit  court  in  overruling  its  demurrer. 

The  objection  made  to  the  first  count  is  that  it  not  only 
charges  negligence  on  the  part  of  the  company  in  the  employ- 

Cas..  N.  S.,  862;  North  Chicago  St.  R.  Co.  v.  Aufmann  (Til.),  20  R. 
R.  R.  421,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  421 ;  foot-notes  appended  to 
Louisville  &  N.  R.  Co.  v.  Wyatt's  Adm'r  (Ky.),  20  R.  R.  R.  413,  43 
Am.  &  Eng.  R.  Cas.,  N.  S.,  413;  foot-notes  appended  to  Wiest  v. 
Coal  Creek  R.  Co.  (Wash.),  20  R.  R.  R.  398,  43  Am.  &  Eng.  R.  Cas., 
N.  S.,  398;  Drake  v.  San  Antonio  &  A.  P.  Ry.  Co.  (Tex.).  20  R.  R. 
R.  157,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  157. 

♦♦For  the  authorities  in  this  series  on  the  subject  of  arguments 
and  remarks  of  counsel  reflecting  on  the  credibility  of  witnesses,  etc., 
see  foot-notes  appended  to  Dahrooge  v.  Pere  Marquette  R.  Co. 
(Mich.),  20  R.  R.  R.  637,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  637. 
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ment  of  its  servants,  but  negligence  on  the  part  of  the  servants 
themselves;  that  the  negligence  of  the  company  and  that  of  its 
servants  constitute  two  separate  and  distinct  causes  of  action, 
and  should  not  have  been  combined  in  one  count. 

In  Norfolk  &  Western  R.  Co.  v.  Ampey,  93  Va.  121,  25  S. 
E.  227,  this  court  said:   The  foundation  of  the  objection  to  the 
declaration  is  that  the  first  count  "alleges  three  distinct  grounds 
of  negligence  as  the  cause  of  the  injury  sustained  by  the  plain- 
tiff, either  of  which  would  of  itself,  independently  of  the  others, 
constitute  a  sufficient  ground  for  the  action.     In  other  words, 
the  claim  is  that  the  count  is  bad  for  duplicity.     The  grounds 
so  stated  are:    The  negligence  of  the  defendant  in  failing  to 
exercise  due  care  in  selecting  competent  servants,  in  failing  to 
provide  a  sufficient  number  of  train  hands,  and  in  failing  to 
supply   and  maintain  suitable   and   safe  machinery  and  instru- 
mentalities for  the  conduct  of  the  business  of  the  defendant. 
They  are  conjunctively  alleged  as  concurrent  causes  which,  co- 
operating together,  produced  the  injury.    It  is  very  questionable 
whether  this  constitutes  duplicity.    It  is  stated  by  eminent  text- 
writers  on  the  subject  of  pleading  that  no  matters,   however 
multifarious,  will  operate  to  make  a  pleading  double,  that  to- 
gether constitute  but  one  connected  proposition,  or  entire  point. 
But  even  if  this  count  were  obnoxious  to  the  charge  of  duplicity, 
the  fault  could  not  be  taken  advantage  of  on  a  general  demurrer. 
The  objection  for  duplicity  relates  to  matter  of  form  only,  and 
does  not  go  to  the  substance  of  the  pleading.     Being  an  ob- 
jection to  the  form  and  not  to  the  substance  of  the  declaration, 
it  could  only  be  availed  of,  even  at  common  law  with  all  of  its 
rigid  rules  of  pleading,  by  special  demurrer. 
This  assignment  of  error  is  not  well  taken. 
The  demurrer  to  the  second  count  rests  upon  the  omission  of 
the  count  to  state  specifically  the   rules,   orders,   and   require- 
ments of  the  railroad  company  which  are  therein  referred  to, 
and  because  "the  act  of  Congress  referred  to  does  not  require 
the  defendant,  in  the  operation  of  cars  engaged  in  interstate 
commerce,  to  employ  cars  provided  with  such  couplers  as  will 
couple  automatically  without  any  necessity  for  brakemen  ever 
going  in^  between  the  cars.     The  only  thing  that  the  act  re- 
quired was  that  the  couplings  should  be  of  such  a  nature  that 
after  they  had  been  fixed  and  were  ready  to  be  coupled  that  there 
should  be  no  necessity  for  being  in  between  the  cars  at  the 
time  when  they  came  together.     The  allegation  of  the   count 
imposes  upon  the  company  a  duty  which  the  law  does  not  im- 
pose, and  is,  therefore,  bad  on  demurrer." 

We  do  not  think  that  it  is  necessary,  in  a  declaration  where 
reference  is  made  to  the  rules,  orders,  and  requirements  of  a 
railroad  company,  that  they  should  be  set  out  in  totidem  verbis^ 
it  being  sufficient  to  aver  the  legal  effect  of  such  rules,  orders 
and  requirements. 

As  to  the  second  objection  to  the  count,  it  seems  to  be  dis- 
posed of  by  the  opinion  of  Chief  Justice  Fuller  in  Johnson  v. 
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Southern  Pacific  Company,  reported  in  196  U.  S.  1,  25  Sup. 
Ct.  158,  49  L.  Ed.  363.  That  decision  construes  the  second 
section  of  the  act  of  Cong^ress  of  March  2,  1893,  c.  1%,  27 
Stat.  531  [U.  S.  Comp.  St.  1901,  p.  3174]  entitled  ".\n  act  to 
promote  the  safety  of  employees  and  travelers  upon  railroads 
by  compelling  common  carriers  engaged  in  interstate  commerce 
to  equip  their  cars  with  automatic  couplers  and  continuous 
brakes  and  their  locomotives  with  driving-wheel  brakes,  and 
for  other  purposes."    The  second  section  is  as  follows: 

"That  on  and  after  the  first  day  of  January,  eighteen  hundred 
and  ninety-eight,  it  shall  be  unlawful  for  any  such  common 
carrier  to  haul  or  permit  to  be  hauled  or  used  on  its  line  any 
car  used  in  moving  interstate  traffic  not  equipped  with  couplers 
coupling  automatically  by  impact,  and  which  can  be  uncoupled 
without  the  necessity  of  men  going  between  the  ends  of  the 
cars." 

It  will  be  observed  that  the  declaration  in  this  case  gives  the 
very  language  of  the  act  of  Congress,  and  avers  that  it  "was 
the  duty  of  the  said  defendant,  as  such  common  carrier,  not  to 
haul  or  permit  to  be  hauled  or  used  on  its  said  line  of  railroad 
any  car  used  in  moving  interstate  traffic  not  equipped  with 
couplers  coupling  automatically  by  impact,  and  which  can  be 
uncoupled  without  the  necessity  of  men  gomg  between  the  ends 
of  the  cars." 

The  railroad  company  made  the  same  point  in  the  Johnson 
Case  that  is  insisted  upon  here  by  the  plaintiff  in  error,  and  its 
view  prevailed  in  the  Circuit  Court,  the  judgment  of  which  in 
favor  of  the  railroad  company  was  affirmed  in  the  Circuit  Court 
of  Appeals ;  but  the  Supreme  Court  of  the  United  States,  dealing 
with  the  subject  said:  "We  are  unable  to  accept  these  con- 
clusions" (speaking  of  the  results  in  the  lower  courts),  "as 
they  appear  to  us  to  be  inconsistent  with  the  plain  intention  of 
Congress,  to  defeat  the  object  of  the  legislation,  and  to  be, 
arrived  at  by  an  inadmissible  narrowness  of  construction.  The 
intention  of  Congress,  declared  in  the  preamble  and  in  sections 
1  and  2  of  the  act,  was  'to  promote  the  safety  of  employees  and 
travelers  upon  railroads  by  compelling  common  carriers  engaged 
in  interstate  commerce  to  equip  their  cars  with  automatic 
couplers  and  continuous  brakes  and  their  locomotives  with 
driving-wheel  brakes,'  those  brakes  to  be  accompanied  with  'ap- 
pliances for  operating  the  train-brake  system*;  and  every  car 
to  be  'equipped  with  couplers  coupling  automatically  by  impact, 
and  which  can  be  uncoupled  without  the  necessity  of  men  going 
between  the  ends  of  the  cars,'  whereby  the  danger  and  risk 
consequent  on  the  existing  system  was  averted  as  far  as  possible. 

"The  present  case  is  that  of  an  injured  employee,  and  in- 
volves the  application  of  the  act  in  respect  of  automatic  couplers, 
the  preliminary  question  being  whether  locomotives  are  required 
to  be  equipped  with  such  couplers.  And  it  is  not  to  be  suc- 
cessfully denied  that  they  are  so  required  if  the  words  'any  car* 
of  the  second  section  were  intended   to  embrace,  and  do  em- 
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brace  locomotives.  But  it  is  said  that  this  cannot  be  so  because 
locomotives  were  elsewhere,  in  terms,  required  to  be  equipped 
with  power  driving^- wheel  brakes,  and  that  the  rule,  that  the 
expression  of  one  thing  excludes  another,  applies.  That,  how- 
ever, is  a  question  of  intention,  and  as  there  was  special  reason 
for  requiring^  locomotives  to  be  equipped  with  power  driving- 
wheel  brakes,  if  it  were  also  necessary  that  locomotives  should 
be  equipped  with  automatic  couplers,  and  the  word  'car'  would 
cover  locomotives,  then  the  intention  to  limit  the  equipment  of 
locomotives  to  power  driving-wheel  brakes,  because  they  were 
separately  mentioned,  could  not  be  imputed. 

"The  result  is  that  if  the  locomotive  in  question  was  not 
equipped  with  automatic  couplers,  the  company  failed  to  comply 
with  the  provisions  of  the  act.  It  appears,  however,  that  this 
locomotive  was  'in  fact  equipped  with  automatic  couplers,  as 
well  as  the  dining  car;  but  that  the  couplers  on  each,  which 
were  of  different  types,  would  not  couple  with  each  other  au- 
tomatically by  impact,  so  as  to  render  it  unnecessary  for  men 
to  go  between  the  cars  to  couple  and  uncouple. 

"Nevertheless,  the  Circuit  Court  of  Appeals  was  of  opinion 
that  it  would  be  an  unwarrantable  extension  of  the  terms  of  the 
law  to  hold  that  where  the  couplers  would  couple  automatically 
with  couplers  of  their  own  kind,  the  couplers  must  so  couple 
with  couplers  of  different  kinds.  But  we  think  that  what  the 
act  plainly  forbade  was  the  use  of  cars  which  could  not  be 
coupled  together  automatically  by  impact,  by  means  of  the 
couplers  actually  used  on  the  cars  to  be  coupled.  The  object 
was  to  protect  the  lives  and  limbs  of  all  railroad  employees  by 
rendering  it  unnecessary  for  a  man  operating  the  couplers  to  f:;o 
between  the  ends  of  the  cars;  and  that  object  would  be  de- 
feated, not  necessarily  by  the  use  of  automatic  couplers  of 
different  kinds,  but  if  those  different  kinds  would  not  auto- 
matically couple  with  each  other.  The  point  was  that  the  rail- 
road companies  should  be  compelled,  respectively,  to  adopt 
devices,  whatever  they  were,  which  would  act  so  far  uniformly 
as  to  eliminate  the  danger  consequent  on  men  going  between 
the  cars. 

"If  the  language  used  were  open  to  construction,  we  are 
constrained  to  say  that  the  construction  put  upon  the  act  by 
the  Circuit  Court  of  Appeals  was  altogether  too  narrow." 

After  answering  the  objection,  that  the  act  was  to  be  con- 
strued strictly  because  the  common-law  rule  as  to  the  assumption 
of  risk  was  changed  by  the  act,  and  because  the  act  was  penal, 
the  opinion  continues:  "Tested  by  these  principles,  we  think 
the  view  of  the  Circuit  Court  of  Appeals,  which  limits  the 
second  section  to  merely  providing  automatic  couplers,  does 
not  give  due  effect  to  the  words  'coupling  automatically  b>- 
impact,  and  which  can  be  uncoupled  without  the  necessity  of 
men  going  between  the  cars,'  and  cannot  be  sustained. 

"We    dismiss,   as    without   merit,    the    suggestion   which   has 
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been  made,  that  the  words  'without  the  necessity  of  men  going 
between  the  ends  of  the  cars/  which  are  the  test  of  compliance 
with  section  2,  apply  only  to  the  act  of  uncoupling.  The  phrase 
literally  covers  both  coupling  and  uncoupling,  and  if  read,  as 
it  should  be,  with  a  comma  after  the  word  'uncoupled,'  this 
becomes  entirely  clear. 

"The  risk  in  coupling  and  uncoupling  was  the  evil  sought  to 
be  remedied,  and  that  risk  was  to  be  obviated  by  the  use  of 
couplers  actually  coupling  automatically.  True,  no  particular 
design  was  required,  but,  whatever  the  devices  used,  they  were 
to  be  effectively  interchangeable.  Congress  was  not  paltering 
in  a  double  sense;  and  its  intention  is  found  *in  the  language 
actually  used,  interpreted  according  to  its  fair  and  obvious 
meaning/  " 

That  case  disposes  of  the  second  count  of  the  declaration. 

The  next  assignment  of  error  arises  upon  an  exception  taken 
by  the  plaintiff  in  error  to  a  question  propounded  to  the  de- 
fendant in  error  by  his  counsel. 

"Q.  Are  you  a  married  man?    A.  Yes,  sir. 

"Q.  Have  you  any  children?" 

At  this  point  defendant's  counsel  interposed,  and  said:  **We 
do  not  see  what  that  has  to  do  with  it,  unless  the  gentleman  is 
suing  for  some  injury  to  his  wife  and  children";  upon  which 
counsel  for  plaintiff  replied:  "I  think  it  is  a  perfectly  ad- 
missible question  to  show  that  Mr.  Simmons,  who  is  a  husband 
and  a  father,  does  not  live  for  himself  alone,  and  when  he  is 
incapacitated  it  seems  to  me  that  it  is  a  relevant  question  upon 
the  quantum  of  damages  for  the  jury  to  know  not  only  that  he 
has  to  provide  for  himself  through  life  hereafter,  maimed  as 
he  is,  but  that  he  has  a  wife  and  child  dependent  upon  him." 
And  thereupon  the  court  overruled  the  objection  of  the  defend- 
ant, and  permitted  the  plaintiff  to  state'  the  number  of  his  chil- 
dren, which  consisted  of  one,  12  or  13  years  of  age;  and  to  this 
ruling  of  the  court  the  defendant  excepted. 

The  question  seems  to  be  settled  by  authority. 

In  Stockton  v,  Frey,  4  Gill  (Md.)  406,  45  Am.  Dec.  138,  it 
is  said  that  "in  an  action  to  recover  compensation  for  injuries 
done  to  the  person  of  plaintiff,  by  the  negligence  of  the  driver 
of  a  stage,  which  was  thereby  upset,  the  plaintiff  cannot  give 
in  evidence,  for  the  purpose  of  increasing  the  damages,  that  he 
had  a  wife  and  children." 

In  Sedgwick  on  Damages  (8th  Ed.)  §  490,  it  is  stated  that 
damages  cannot  be  augmented  by  proof  that  the  person  injured 
has  a  wife  and  several  small  children. 

Pennsylvania  Railroad  Co.  v.  Roy,  102  U.  S.  451,  26  L.  Ed. 
141,  is  a  strong  authority  to  the  same  effect.  In  that  case,  Mr. 
Justice  Harlan,  speaking  for  the  entire  court,  said:  "There 
was,  however,  an  error  committed  upon  the  trial,  to  which 
exception  was  duly  taken,  but  which  does  not  seem  to  have 
been  remedied  by  any  portion  of  the  charge  appearing  in  tiic 
bill  of  exceptions.    The  plaintiff  was  permitted,  against  the  ob- 
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jection  of  the  defendant,  to  give  the  number  and  ages  of  his 
children;  a  son  10  years  of  age,  and  three  daughters  of  the 
ages,  respectively,  of  14,  17  and  21.  This  evidence  does  not 
appear  to  have  been  withdrawn  from  the  consideration  of  the 
jury.  It  certainly  had  no  legitimate  bearing  upon  any  issue  in 
the  case.  The  manifest  object  of  its  introduction  was  to  inform 
the  jury  that  the  plaintiff  had  infant  children  dependent  upon 
him  for  support,  and,  consequently,  that  his  injuries  involved 
the  comfort  of  his  family.  This  proof,  in  connection  with  the 
impairment  of  his  ability  to  earn  money,  was  well  calculated 
to  arouse  the  sympathies  of  the  jury,  and  to  enhance  the  dam- 
ages beyond  the  amount  which  the  law  permitted;  that  is,  be- 
yond what  was,  under  all  the  circumstances,  a  fair  and  just 
compensaltion  to  the  person  suing  for  the  injuries  received  by 
him.  How  far  the  assessment  of  damages  was  controlled  by 
this  evidence  as  to  the  plaintiff's  family,  it  is  impossible  to 
determine  with  absolute  certainty;  but  the  reasonable  presump- 
tion is  that  it  had  some  influence  upon  the  verdict. 

"The  court,  in  a  manner  well  calculated  to  attract  the  atten- 
tion of  the  jury,  withdrew  from  their  consideration  the  evidence 
touching  the  financial  condition  of  the  plaintiff;  but  as  nothing 
was  said  by  it  touching  the  evidence  as  to  the  ages  of  his 
children,  they  had  the  right  to  infer  that  the  proof  as  to  those 
matters  was  not  withdrawn,  and  should  not  be  ignored  in  the 
assessment  of  damages.  For  this  error  alone  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new  trial." 

It  is  claimed  on  behalf  of  defendant  in  error  that  the  case 
should  not  be  reversed  upon  this  assignment  of  error,  because 
there  was  other  evidence  admitted  without  objection  to  the 
effect  that  the  plaintiff  was  a  married  man;  but  there  is  no 
other  evidence  in  the  record  of  the  existence  of  a  child,  de- 
pendent upon  Simmons  for  support. 

Nor  do  we  think  that  this  court  is  committed  to  the  doctrine 
by  reason  of  anything  that  was  said  in  N.  &  W.  Ry.  Co.  v. 
Ampey,  supra,  or  in  Southern  Ry.  Co.  v,  Oliver,  102  Va.  710, 
47  S.  E.  862.  In  the  opinions  in  both  cases,  the  fact  that  the 
person  injured  had  others  dependent  upon  him  for  support  is 
adverted  to ;  but  it  does  not  appear  that  any  exception  was  taken 
to  the  admissibility  of  the  testimony,  and  the  propriety  of  ad- 
mitting such  testimony  is  not  adverted  to  by  the  court  in  either 

case. 

Nor  do  we  think  that  the  error  in  admitting  this  evidence  is 
cured  by  the  instruction  given  to  the  jury,  which  states  that  if 
the  jury  find  for  the  plaintiff  "they  should  ascertain  his  dam- 
ages not  to  exceed  the  sum  claimed  in  the  declaration,  to  wit, 
$50,000;  and  in  estimating  such  damages  the  jury  may  allow 
such  sum  as  they  may  believe  from  the  evidence  will  be  a  fair 
compensation  for  sujch  bodily  and  mental  suffering  as  the  plain- 
tiff may  have  been  caused  by  the  said  injury;  and  they  may 
also  allow  such  sum  as  may  compensate  him  for  the  future  loss 
of  his  earning  capacity  so  far  as  the  jury  may  l)elieve  from 
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the  evidence  that  he  has  suffered  a  loss  of  his  earnings  ca- 
pacity as  a  result  of  said  injury;  and  they  may  also  allow  such 
sum  as  will  enable  him  to  relieve  or  nullify  the  inconvenience 
occasioned  by  the  said  injury  if  they  believe  from  the  evidence 
that  he  will  in  the  future  experience  such  inconvenience."  The 
jury  are  not  there  told  that  in  estimating:  his  damag^es  they 
are  not  to  consider  the  fact  that  a  child  is  dependent  for  its 
support  upon  the  earnings  capacity  of  Simmons,  and  the  jury 
would  rigfhtly  and  properly,  upon  the  evidence  before  them, 
have  taken  that  fact  into  consideration  in  their  estimate  of  the 
damag^es  suffered.  We  are  of  opinion  that  while  the  admission 
of  improper  testimony  may  be  corrected  by  instructions  g^ven 
by  the  court  to  the  jury,  directing:  them  to  disregard  it.  it> 
withdrawal  from  the  jury  should  be  in  terms  so  direct  and 
explicit  as  to  leave  no  room  to  apprehend  that  the  jury  were 
not  informed  with  respect  to  it.  Where  that  is  done,  it  is  not 
to  be  presumed  that  the  jury  were  "too  ig^norant  to  comprehend 
or  too  unmindful  of  their  duty  to  respect  instructions  as  to 
matters  peculiarlv  within  the  province  of  the  court  to  deter- 
mine."    Penna.  R.  Co.  z\  Roy,  supra. 

Numerous  instructions  were  g^iven  to  the  jury,  two  of  which 
we  think  were  erroneous. 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  plaintiff  had  undertaken  the  business  of  coun- 
lingr  and  uncoupling:  cars,  then  it  was  the  dutv  of  the  plaintiff, 
while  coupling:  and  uncoupling:  cars,  to  exercise  such  care  as  a 
reasonably  prudent  man  would  exercise  under  like  circum- 
stances: and  if  the  jury  believe  from  the  evidence  that  the 
plaintiff,  Simmons,  knew,  or  by  exercisingf  such  care  as  a 
reasonably  prudent  man  would  exercise  under  the  circumstances, 
could  have  known,  that  eng:ines  were  backing:  cars  on  the  track 
where  he  was  about  to  couple  cars,  and  that,  under  the  circum- 
stances, he  went  in  between  the  cars,  and  that  his  failure  t^ 
exercise  such  care  contributed  to  his  injuries,  then  the  said 
plaintiff  was  gxiiltv  of  contributorv  neg:lig:ence." 

Down  to  this  point  we  think  the  instruction  correctlv  pro- 
pounded the  law.  But  the  court  made  the  following:  addition  to 
it:  "And  if  thev  so  believe,  the  jurv  must  find  for  the  defend- 
ant, unless  they  further  believe  from  the  evidence  that  Conductor 
Flovd  had  knowledg:e  of  the  dang:erous  position  of  the  plaintiff 
immediatelv  before  the  accident,  and  mig:ht  have,  bv  the  ex- 
ercise of  ordinarv  care,  prevented  the  same."  And  this  is  the 
portion  of  the  instruction  which  we  think  is  open  to  objection. 

Simmons  was  injured  by  g:oing:  in  between  two  cars,  which 
were  separated  the  one  from  the  other  bv  about  three  feet  of 
space.  Tust  as  he  g:ot  in  between  the  cars,  and  was  arrang:in8: 
the  couplers,  the  eng:ineer,  acting:  under  a  sig:nal  from  the  con- 
ductor, backed  the  cars  upon  him,  with  the  result  that  both  of 
his  le6:s  were  crushed.  Now,  if  either  the  conductor  or  the 
eng:ineer  were  g:uilty  of  neg:lig:ence  in  backing:  the  engrine  and 
cars  so  as  to  inflict  the  injury  which   Simmons  sustained,  he 
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was  entitled  to  recover;  but  there  was  no  evidence,  and  in  the 
nature  of  thm^s  could  be  no  evidence,  that  the  conductor  or 
the  engineer  had  knowledge  of  the  dangerous  position  of  the 
plaintiff  immediately  before  the  accident,  and  might,  by  the 
exercise  of  ordinary  care,  have  prevented  it.  The  theory  of 
defendant  in  error's  case  upon  this  point  was  that  when  he  was 
sent  back  to  couple  the  cars,  the  conductor  knew,  or  ought  to 
have  known,  his  position  and  governed  himself  accordingly,  so 
as  not  to  back  the  cars  and  catch  him  (Simmons)  while  en- 
gaged, in  accordance  with  the  rules  of  the  company  and  the 
orders  which  he  had  received  from  the  conductor,  in  preparing 
the  cars  to  be  coupled.  That  is  the  view  of  the  case  upon  which 
defendant  in  error  insists.  Plaintiff  in  error,  however,  claims 
that  in  going  in  between  the  cars  the  defendant  in  error  was 
guilty  of  contributory  negligence;  and  that  view  of  the  case 
is  presented  in  the  introductory  part  of  this  instruction,  and  if 
it  existed  constituted  a  defense  to  the  action.  It  was  for  the 
jury  to  say  which  of  the  two  theories  was  sustained  by  the 
facts. 

Whether  the  defendant  in  error  was  in  a  position  of  danger, 
in  obedience  to  the  orders  of  the  conductor  and  in  the  dis- 
charge of  his  duties,  or  whether  he  was  there,  as  plaintiff  in 
error  insists,  as  a  result  of  his  own  contributory  negligence,  it 
is  certainly  true  that  there  is  nothing  in  the  situation  upon 
\vhich  to  rest  the  doctrine  of  the  last  clear  chance.  If  the 
railroad  company,  or  its  agents,  were  guilty  of  negligence,  de- 
fendant in  error  should  recover;  if  defendant  in  error  was 
guilty  of  contributory  negligence,  that  should  be  an  end  to  his 
action.  Which  of  the  two  theories  should  prevail,  W'as  a 
question  for  the  jury  upon  the  facts;  but  certain  it  is  that 
neither  the  conductor  nor  the  engineer  had  such  knowledge 
of  the  position  of  defendant  in  error  as  to  render  the  railway 
company  responsible  for  their  failure  to  protect  him  from  the 
consequences  of  his  contributory  negligence  after  his  position 
of  danger  was  known. 

The  instruction  concludes  as  follows:  **But  the  jury,  in  de- 
termining whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence, are  instructed  that  the  plaintiflF  had  the  right  to  presume 
that  the  defendant  company  would  conduct  its  business  with 
reasonable  regard  to  its  rules  prescribing  his  duties,  and  witli 
reasonable  care  for  his  safety  while  performing  his  duties ;" 
all  of  which  was  entirely  proper. 

We  are  of  opinion,  therefore,  that  the  instruction  would  have 
been  correct  had  it  omitted  the  words :  "And  if  they  so  believe 
the  jury  must  find  for  the  defendant,  unless  they  further  be- 
lieve from  the  evidence  that  Conductor  Floyd  had  knowledge  of 
the  dangerous  position  of  the  plaintiff  immediately  before  the 
accident,  and  might  have,  by  the  exercise  of  ordinary  care, 
prevented  the  same." 

Instruction  C  is  open  to  the  same  objection,  and  if  upon 
another  trial  the  evidence  upon  this  point  should  be  substantially 
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the  same  as  that  in  the  record  under  consideration,  and  instruc- 
tions A  and  C  are  agfain  offered,  they  should  be  made  to  conform 
to  the  views  herein  expressed. 

The  fourth  bill  of  exceptions  arises  upon  the  examination  oi 
S.  W.  Simmons,  the  plaintiff,  as  a  witness  in  his  own  behalf. 
On  his  direct  examination  he  testified  that  he  was  39  years  of 
age  on  the  day  before  he  was  injured,  and  during  the  progress 
of  the  case  a  paoer  was  introduced  from  which  it  appears  that 
when  he  entered  the  service  of  the  railway  company  he  had 
made  a  conflicting  statement  as  to  his  age.  Counsel  for  the 
railway  company  undertook  to  criticise  this  apparent  discrep- 
ancy in  his  argument  before  the  jury ;  whereupon  the  point  was 
made  by  counsel  for  the  plaintiff  that  he  should  not  be  per- 
mitted to  do  so,  as  the  discrepancy  had  not  been  brought  to 
the  attention  of  plaintiff  when  the  paper  was  introduced  in 
evidence,  so  as  to  afford  him  an  opportunity  of  making  an 
explanation ;  and  this  view  was  taken  by  the  circuit  court. 
Counsel  for  the  railway  company  was  told  that  he  would  be 
permitted  to  recall  the  witness  and  ask  him  any  question  he 
might  desire  with  reference  to  the  subject,  but  this  he  declined 
to  do;  and  thereupon  the  court  refused  to  permit  counsel  to 
continue  his  line  of  argument.  It  seems  that  the  court  at  that 
point  adjourned  for  two  days,  and  when  argument  was  resumed 
counsel  for  plaintiff  withdrew  their  objection,  and  stated  that 
counsel  could  proceed  to  make  any  comments  or  criticism  he 
might  desire,  in  his  argument  before  the  jury ;  to  which  counsel 
for  defendant  replied  that  they  did  not  desire  to  make  any 
further  criticism  of  the  witness,  but  insisted  upon  their  excep- 
tion, which  was  signed  and  made  a  part  of  the  record. 

We  confess  our  utter  inability  to  discover  any  trace  of  merit 
in  this  exception,  and  are  at  a  loss  to  understand  why  the 
record  should  have  been  incumbered  by  it. 

Another  exception  was  taken  to  the  line  of  argument  pur- 
sued by  counsel  for  defendant  in  error  before  the  jury.  It 
seems  that  after  the  argument  had  been  closed,  and  the  jurv 
had  retired  to  their  room  to  consider  of  their  verdict,  counsel 
for  plaintiff  in  error  stated  to  the  court  that  counsel  for  de- 
fendant in  error,  in  his  closing  argument,  had  made  certain 
statements  to  the  jury  not  based  upon  any  evidence  in  the 
cause,  and  presented  a  memorandum  in  writing,  setting  forth 
what  he  claimed  to  be  the  statements  so  made.  Among  other 
things,  it  was  stated  that  counsel  had  expressed  the  fear  that 
the  railroad  employees  who  had  testified  against  the  company 
would  lose  their  places,  although  there  was  no  evidence  on 
this  point;  that  counsel  for  the  railroad  company  rode  in  pri- 
vate and  palace  cars  when  they  came  to  court,  although  there 
was  no  evidence  on  this  point;  that  the  mind  could  not  grasp 
the  extent  of  the  resources  and  possessions  of  the  Southeni 
Railw'ay  Company,  while  Mr.  Simmons  was  a  poor  man  with 
nobody  but  his  wife  and  child,  and  with  no  one  to  help  him  but 
his  wife;  that  the  treasury  of  the  railway  company  was  so  ex- 
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haustless  that  it  would  hardly  feel  the  loss  of  $50,000,  the 
amount  claimed  in  the  declaration;  and  that,  in  estimating- 
damages,  they  should  take  into  consideration  the  fact  that  ex- 
ceptions had  been  taken  by  the  defendant,  and  that  it  had  been 
stated  that  if  the  verdict  was  against  it,  it  would  appeal. 

The  court,  with  respect  to  this  memorandum,  says  that  its 
lan^ua^e  is  that  of  counsel  for  the  defendant,  and  is  not  the 
exact  lang^ua^e  used  by  plaintiff's  counsel  in  addressing;  the 
jury;  and  that  it  would  be  impossible,  without  an  accurate 
report  of  the  argument,  for  the  court  to  certify  what  the  lan- 
g^a^e  used  was.  From  all  of  which  we  infer  that  the  lan^a.c:c 
imputed  to  counsel  is  substantially  that  which  had  been  used  b\' 
him  in  argument. 

Great  latitude  is  allowed  in  arguments  before  juries,  and  we 
have  no  disposition  to  impose  unreasonable  conditions  upon  its 
exercise,  or  to  hamper  counsel   in  the  slightest  decree  in  the 
fullest  and  freest  discussion  of  every  fact  and  every  view  of  the 
evidence   which  ought   fairly  and  legitimately  to  influence  the 
jury  in  arriving  at  a  verdict.     But  the  line  of  argument  pur- 
sued in  this  case  could  have  no  other  motive  or  object  than  to 
excite   and  inflame  the  minds  of  the  jury  against  one  of  the 
litigants,  and  thereby  to  heighten  the  damages  to  be  awarded. 
It  was  in  a  high  degree  improper,  and  had  the  attention  of  the 
court    been   called   to    it,   counsel    would   doubtleiss    have   been 
restrained   within   just   and   proper   limits,   and   the   jury   have 
been    admonished    to    free    their    minds    from    considerations 
aroused   by   appeals   to  their  passions   and   prejudices,   and   to 
confine  themselves  to  ascertaining,  in  the  light  of  the  evidence 
and   of  legitimate   argument,   what  would  be   a   fair   and   just 
compensation  to  the  plaintiff  for  the  injuries  he  had  sustained. 
Such  a  line  of  argument,  if  proper  objection  be  made  to  it  at 
the  proper  time  and  the  trial  court  fails  to  take  proper  steps 
to  correct  its  ill  tendencies,  will  constitute  a  sufficient  ground 
for  reversing  a  judgment  rendered  upon  a  verdict  thus  obtained. 
For  the  errors  in  the  admission  of  testimony  and  with  re- 
spect  to   instructions   A   and    C,   the   judgment   of   the    circuit 
court  must  be  reversed. 


Croft  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 

(Supreme  Court  of  Iowa,  Nov.  14.  1906.) 
ri09  N.  W.  Rep.  723.1 

Venue — Change     of     Venue — Prejudice     of     Public — Discretion. — 

Where  a  railroad  accident  occurred  in  one  county  and  actions  based 
thereon  were  brouj?ht  in  another,  affidavits  of  defendant's  attorney 
and  a  joint  affidavit  of  7  citizens  that  there  was  stronj?  feelinj?  of 
hostility  acrainst  defendant  in  the  latter  county,  and  that  they  did  not 
believe  defendant  could  have  a  fair  trial  in  such  county,  controverted 
by  affidavits  of  two  of  plaintiff's  attorneys  and  the  joint  affidavit  of 
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14  other  citizens  of  the  county  that  no  prejudice  existed  which  would 
prevent  a  fair  trial  were  insufficient  to  establish  that  the  courl^s  re- 
fusal to  grant  a  change  of  venue  was  an  abuse  of  discretion. 

Appeal— Rulings — Review.— Where  error  is  assigned  to  the  over- 
ruling of  an  application  for  a  change  of  venue  for  prejudice  of  the 
inhabitants  of  the  county,  the  Supreme  Court,  in  determining  such 
assignment,  could  not  consider  the  record  of  the  examination  of  the 
various  veniremen  taken  on  the  impaneling  of  the  jury. 

Jury — Veniremen — Qualifications — Opinion. — Two  jurymen,  on  their 
voir  dire,  testified  that  they  had  read,  concerning  the  accident,  and 
had  formed  an  opinion  concerning  the  same,  which  would  require 
evidence  to  remove.  One  of  them  testified  that  his  opinion  would 
have  no  weight  if  he  was  selected  as  a  juror,  and  that  he  would  not 
take  it  with  him  into  the  jury  box.  The  other  stated  that  he  *'guessed" 
he  could  serve  as  a  juror,  and  return  a  verdict  without  reference  to 
anything  he  had  heard  and  "guessed"  he  could  form  a  verdict  from 
the  evidence  without  giving  any  weight  to  the  account  of  the  ac- 
cident printed  immediately  after  it  occurred,  and  at  present  had  no 
definite  opinion  as  to  which  side  of  the  pending  controversy  had 
the  right  of  it.     Held,  that  neither  juror  was  disqualified. 

Evidence — Value  of  Services — Opinion. — In  an  action  by  a  hus- 
band for  loss  of  services  of  his  wife  from  injuries  resulting  from 
defendant's  negligence,  a  witness,  who  was  a  married  man  and  for 
several  years  had  been  the  head  of  a  family  in  a  similar^  station  in 
life  to  that  occupied  by  plaintiff,  was  entitled  to  testify  as  to  the 
value  of  services  similar  to  those  rendered  plaintiff  by  his  wife, 
though  such  question  was  not  a  proper  subject  for  expert  testimony. 

Appeal — Admission  of  Evidence — Curing  Error. — Error  in  the  ad- 
mission of  evidence  is  generally  cured  by  subsequently  striking  it 
out. 

Same — Admission  of  Evidence — Prejudice. — Where,  in  an  action  for 
loss  of  service  of  plaintiff's  wife  who  was  injured  in  a  railroad  wreck 
while  assisting  her  husband  in  the  performance  of  his  duties  as  sta- 
tion agent,  there  was  other  evidence  that  defendant's  superintendent 
knew  of  the  wife's  custom  to  assist  her  husband,  defendant  was  not 
prejudiced  by  the  reception  of  evidence  that  witness  had  informed 
the  superintendent  that  plaintiff  was  contemplating  leaving  the  em- 
ploy of  the  company  and  that  he  could  not  do  the  work  without  the 
assistance  of  his  wife,  which  evidence  was  subsequently  stricken. 

Trial — Exclusion  of  Evidence — Comment. — Where  evidence,  erro- 
neously received,  was  subsequently  stricken  on  defendant's  motion 
without  comment,  if  comment  was  necessary,  it  was  the  duty  of  de- 
fendant's counsel  to  have  requested  it. 

Evidence — Carlisle  Tables — Reference  to  Sex.* — Carlisle  life  ex- 
pectancy tables,  making  no  reference  to  sex,  are  admissible  to  show 
the  expectancy  of  a  female. 

Damages — Instructions — Personal  Injuries. — In  an  action  by  a  hus- 
band for  loss  of  services  of  his  wife,  an  instruction  that  if  plaintiff 
w^as  found  entitled  to  recover,  he  should  be  allowed  damages  for  loss 
of  services  for  such  time  in  the  future  as  it  was  reasonably  certain 
he  would  sustain  loss  in  view  of  the  nature  of  his  wife's  injuries,  her 
age,  her  reasonable  expectancy  of  life  as  shown  by  the  life  tables,  her 
health,  habits  of  life,  and  all  other  facts  and  circumstances  and  ep- 
dence  bearing  on  the  auestion.  was  not  obiectionable  as  arbitrarily 
fixing  the  exoectanc}'  of  the  wife's  life  by  life  tables. 

Same. — Where,  in  an  action  by  a  husband  for  loss  of  services  of 
his  wife,  there  was  no  great  disparity  between  the  age  of  the  husband 
and    that    of   the    wife,    and    defendant    requested   no    instruction   on 

*For  the  authorities  in  this  scries  on  the  subject  of  the  admissi- 
bility of  life  tables  in  evidence,  see  foot-notes  appended  to  Southern 
Pac.  Co.  V.  Gavin  (C.  C.  A.).  20  R.  R.  R.  80.3,  43  Am.  &  Eng.  R.  Cas., 
N.  S.,  803. 
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such  subiect.  an  instruction  authorizing  an  allowance  of  damages  for 
loss  of  services  for  such  time  in  the  future  as  it  was  reasonably 
certain  plaintiff  would  lose  her  services,  considering  the  nature  of  her 
injuries,  her  age,  etc.,  was  not  fatally  defective  as  basing  the  measure 
of  recoverv  solely  on  the  wife's  expectancy  without  reference  to  the 
expectancy  of  the  husband. 

Railroads— Licensees — Injuries — Negligence. — In  an  action  against 
a  railroad  for  injuries  to  a  licensee,  evidence  held  to  warrant  a  finding 
of  negligence  in  the  deterioration  of  the  condition  of  the  track  at  the 
place  of  the  injury,  and  also  in  the  manner  of  the  operation  of  the 
train  causing  the  accident. 

Same — Assumed  Risk. — Where  plaintiff's  wife  lived  with  him  in 
defendant's  railroad  station,  and  was  assisting  him  in  the  performance 
of  his  duties  at  the  time  she  was  injured  by  the  derailment  of  a 
train  which  demolished  a  portion  of  the  depot,  she  did  not  assume 
the  risk  of  the  railroad  company's  affirmative  negligence  in  permitting 
the  track  at  the  point  of  the  derailment  to  deteriorate,  nor  of  the 
negligence  of  the  operatives  of  the  train  in  running  it  at  an  excessive 
rate  of  speed. 

Same — Licensees — Duty.f — ^Where  defendant  railroad  company  had 
knowledge  that  plaintiff's  wife  was  in  the  habit  of  assisting  him  in 
performing  his  duties  as  railroad  station  agent,  defendant  was  bound 
to  anticipate  her  presence  in  the  business  portion  of  the  depot  build- 
ing, and  was  bound  to  exercise  reasonable  care  in  the  operation  of 
its  trains  to  protect  her,  while  so  engaged,  from  injury. 

Same — Duty  to  Children. — Where  defendant  railroad  company  had 
given  over  a  portion  of  its  depot  building  to  plaintiff,  who  was  its 
station  agent,  for  residence  purposes,  knowing  that  plaintiff  was  the 
head  of  a  family,  defendant  was  bound  to  know  that  the  family  in- 
cluded one  or  more  children  and  was  therefore  bound  to  exercise 
the  same  care  with  reference  thereto  as  though  it  had  actual  knowl- 
edge that  the  family  included  children. 

Same — Persons  on  Premises — Children — Death. — Defendant  rail- 
road company  gave  plaintiff,  its  station  agent,  a  portion  of  its  depot 
building  for  use  as  a  residence  for  his  family,  which  was  composed 
of  himself  and  wife,  and  one  or  more  children.  The  wife  was  in  the 
habit  of  assisting  her  husband  in  the  station  with  defendant's  knowl- 
edge, and  at  the  time  of  the  accident  had  taken  into  the  business 
portion  of  the  station  her  child  6  years  of  age.  This  portion  of  the 
station  was  demolished  by  the  derailment  of  a  freight  train,  resulting 
from  defendant's  negligence,  in  which  accident  the  child  was  killed. 
Held,  that  defendant  was  legally  chargeable  with  the  death  of  the 
child. 

Appeal  from  District  Court,  Muscatine  County ;  D.  \.  Jack- 
son, Jud^e. 

Action  to  recover  damagres  ^rovvingf  out  of  a  railway  acci- 
dent. From  a  judgement  in  favor  of  plaintiflF  the  defendant 
appeals.     Affirmed. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  with  resnect  to  persons,  other  than 
passengers,  at  stations  and  depots  on  business,  see  foot-note  ap- 
pended to  Hickey  v.  Rio  Grande  W.  Ry.  Co.  (Utah).  20  R.  R.  R.  318, 
43  Am.  &  Eng.  R.  Cas..  N.  S.,  318;  Chattanooga  So.  R.  Co.  v.  Wheeler 
(Ga.),  19  R.  R.  R.  561,  42  Am.  &  Eng.  R.  Cas..  N.  S.,  561;  foot-notes 
appended  to  Colorado  &  S.  Ry.  Co.  v.  Sonne  (Colo.),  18  R.  R.  R.  727, 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  727. 

For  the  authorities  in  this  scries  on  the  subject  of  the  care  due 
licensees  and  trespassers  on  railroad  premises,  see  foot-notes  ap- 
pended to  Atchison,  etc.,  Rv-  Co.  v.  Fuller  (Kan.),  20  R.  R.  R.  620. 
43  Am.  &  Eng.  R.  Cas.,  N.  S.,  620;  Southern  Rv.  Co.  v.  Goddard 
(Ky.),  19  R.  R.  R.  116,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  116. 
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Carroll  IVri^ht,  J,  L,  Parrish,  and  Carskaddan,  Burk  Sr  Pep- 
per, for  appellant. 

E.  M,  Warner  and  Richman  &  Richman,  for  appellee. 

Bishop,  J.  The  accident  out  of  which  this  action  arose  is 
the  same  as  that  upon  which  the  case  of  Laura  M.  Croft  t*. 
Railway  (decided  at  the  present  term)  108  N.  VV.  1053,  was 
based.  The  g^eneral  circumstances  of  the  accident  are  related 
in  the  opinion  in  that  case,  and  we  need  not  here  repeat.  Thi> 
plaintiff  was  the  station  agent  of  the  defendant  at  Buffalo,  and 
the  husband  of  said  Laura  ^I.  Croft.  The  facts  of  Mrs.  Croft'-^ 
injury  will  be  remembered,  and  the  additional  fact  mav  no^v 
be  stated  that  the  minor  child  of  the  Crofts,-  a  girl  about  6 
years  of  age,  who  had  gone  into  the  office  of  the  depot  with  her 
mother,  was  instantly  killed  in  the  accident.  This  action  i> 
brought  by  plaintiff  to  recover  the  expense  incident  to  the 
funeral  and  burial  of  his  child,  and  for  the  loss  of  her  services 
during  the  period  of  minority.  In  a  second  count  he  also  seeks 
to  recover  the  expense  incurred  by  him  in  caring  for  his  in- 
jured wife  and  his  own  time  and  service  in  attending  upon  her, 
the  expense  of  like  character  which  is  certain  for  the  future, 
and  the  loss  of  her  service,  past  and  future.  The  answer  to 
each  count  was  a  general  denial. 

1.  After  answer,  the  defendant  presented  a  motion  for  change 
of  venue,  and  error  is  assigned  on  the  action  of  the  court  over- 
ruling the  same.  The  motion  was  based  on  prejudice  of  the 
,  citizens  of  the  county,  and  was  supported  by  the  affidavit  of 
one  of  the  attorneys  for  defendant,  being  the  attorney  who 
tried  the  case  of  Laura  M.  Croft  against  the  defendant  in  said 
county,  and  also  the  joint  affidavit  of  7  citizens  of  said  county, 
who  aver  that  a  strong  feeling  of  hostility  against  the  defendant 
has  existed  in  said  county  for  years;  further  that,  in  view  of 
the  wide  notoriety  which  the  Croft  Cases  have  attained  in  said 
county,  and  the  comments  affiants  had  heard  and  read  thereon, 
they  do  not  believe  the  defendant  can  have  a  fair  trial  in 
said  county.  This  showing  was  met  by  the  counter  affidavits 
of  two  of  the  attorneys  for  plaintiff,  supplemented  by  the  joint 
affidavit  of  14  citizens  of  the  county,  who  aver  that  no  preju- 
dice exists  in  the  county  against  the  defendant  such  as  would 
prevent  a  fair  trial.  As  well  understood,  a  motion  for  change 
of  venue  appeals  to  the  discretionary  power  of  the  trial  court, 
and  this  court  will  not  interfere  unless  a  case  of  abuse  of  dis- 
cretion is  made  to  appear.  We  cannot  say  that  a  case  of  abuse 
is  here  presented.  The  accident  occurred  in  Scott  county,  and 
the  actions  were  brought  in  Muscatine  county.  It  is  inevitable 
that  an  accident  of  the  character  of  the  one  in  question,  and 
attended  by  the  results  such  as  are  conceded  to  have  followed, 
will  provoke  discussion  and  comment  pro  and  con  and  both 
in  print  and  by  word  of  mouth.  But  it  does  not  follow  there- 
from and  of  necessity  that  prejudice  will  so  far  permeate  the 
citizenship   of  the  county  that,  pursuing  the  usual  methods,  a 
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fair  jury  cannot  be  made  up  to  try  the  case.  Certainly  the 
belief  of  a  few  citizens  who  have  read  or  heard  comment  un- 
favorable to  the  defendant  ought  not  to  be  accepted  as  all-suffi- 
cient proof  of  the  feeling  prevailing  in  the  county  at  large. 
It  is  true  that  in  the  Laura  M.  Croft  Case  two  trials  had  al- 
ready been  had,  and  verdicts  in  large  amounts  returned,  the 
first  of  which  was  set  aside  as  excessive,  and  the  second  cut 
down  on  consent  of  plaintiff  by  the  court  on  entering  judg- 
ment. But  this  does  not  go  far  in  proof  of  the  fact  that  the 
citizenship  of  the  county  is  so  far  dominated  and  controlled  by 
prejudice  th^t  defendant  cannot  have  a  fair  trial  before  a  jury 
of  the  county.  It  must  be  assumed  that  the  jurors  who  sat 
upon  the  former  trials  were  in  all  respects  qualified,  and  that 
the  verdicts  were  predicated  solely  upon  the  view  afforded  by 
the  respective  trials;  that  the  verdicts  were  excessive  cannot  be 
attributed,  therefore,  to  popular  prejudice  from  the  influence 
of  which,  if  it  existed,  the  jurors  were  withdrawn.  Counsel  for 
appellant  have  brought  up  the  record  of  the  examination  of  the 
various  veniremen  taken  upon  the  impanelment  of  the  jury  in 
the  present  case,  and  we  are  asked  to  consider  the  same  as 
tending  to  show  popular  prejudice  in  the  county.  Manifestly 
we  cannot  do  this.  The  case  is  before  us  for  the  correction  of 
errors,  and,  in  considering  the  correctness  of  any  particular 
ruling,  we  must  go  to  the  situation  as  presented  to  the  trial 
court,  and  to  that  alone. 

2.  Two  of  the  veniremen  called  into  the  box  were  challenged 
by  defendant  for  cause  after  examination,  and  the  challenges 
were  overruled.  It  is  claimed  that  here  was  error.  One  of  the 
men,  Thomas  McSwiggin,  answered  that  he  had  read  about  the 
accident,  the  case,  and  the  verdict  on  the  other  trials;  that  he 
had  also  talked  with  his  neighbors  on  the  subject.  He  also 
says  that  he  then  formed  an  opinion  which  would  require  evi- 
dence to  remove.  He  said,  however,  that  his  opinion  would  have 
no  weight  if  he  was  selected  as  a  juror ;  that  he  would  not  take 
it  with  him  into  the  jury  box,  and  he  would  not  be  affected  by 
it  in  reaching  a  verdict.  The  other  man,  Louis  Duge,  answered 
that,  at  the  time  of  the  accident,  he  formed  an  opinion  from 
what  he  heard  as  to  who  was  to  blame  therefor.  "I  guess  I 
could  serve  as  a  juror,  and  return  a  verdict  without  reference 
to  anything  that  I  heard."  On  cross-examination  he  answered: 
"I  have  slightly  an  opinion  now.  It  would  require  some  evi- 
dence to  remove  it."  Further  he  says  he  "guesses"  he  could 
form  a  verdict  from  the  evidence  without  giving  any  weight 
to  the  account  of  the  accident  printed  immediately  after  the 
occurrence  thereof.  In  answer  to  a  question  by  the  court  he 
replied  that  at  the  present  moment  he  had  no  definite  opinion 
as  to  which  side  of  the  pending  controversy  had  the  right  of  it. 
In  our  view  no  error  is  disclosed.  As  far  as  here  to  be  con- 
sidered a  venireman  is  subject  to  challenge  only  when  "it  ap- 
pears he  has  formed  or  expressed  an  unqualified  opinion  on  the 
merits  of  the  controversy,  or  shows  such  a  state  of  mind  as  will 
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preclude  him  from  rendering  a  just  verdict.*'  In  the  present 
case  the  answers  of  McSwiggfin  did  not  disclose  an  unqualified 
opinion,  and  this  is  also  true  as  to  Du^e.  Indeed,  counsel  for 
appellant  do  not  contend  otherwise.  If  subject  to  challenge, 
therefore,  it  was  because  a  state  of  mind  was  disclosed  such  as 
in  fairness  unfittcfl  them  f(^r  service  on  the  jury.  We  are  not 
willing  to  a^ree  with  counsel  that  this  conclusion  is  dictated  by 
the  examination  of  which  the  record  makes  disclosure.  In  this 
day,  intellijj:ence  is  demanded  in  the  jury  box,  and  intelligent 
men  read  the  newspapers,  and  discuss  current  topics  with  their 
nei.^hbors.  It  would  be  stranp^e.  indeed,  if  opinions,  superficial 
or  qualified  in  character,  should  not  be  formed,  based  upon 
information  thus  acquired.  And  it  will  not  do  to  lay  it  down  as 
a  rule  that  intclli,c:ent  men  thus  conditioned  are  unfitted  for 
jury  service.  Moreover,  every  intellig^ent  observer  knows  that, 
in  the  exceptional  cases,  the  real  disqualification  can  be  charg^ed 
more  certainly  to  moral  disregj^ard,  bottomed  on  interest,  near 
or  remote,  or  inherent  personal  prejudice,  than  to  the  formation 
of  a  merely  superficial  opinion.  Stated  in  another  way,  an 
honest  man,  especiallv  when  reminded  of  his  duty,  may  be  ex- 
pected to  put  aside  opinion  based  on  rumor  or  second-hand  re- 
port, and  do  justice  as  the  real  facts  of  the  case  presented  to 
him  on  the  trial  seem  to  demand.  A  dishonest  man.  and  it  is 
not  necessary  that  the  expression  should  be  taken  in  an  offensive 
sense,  thousrh  cautioned,  mav  not  be  expected  to  put  aside  his 
hearsav  opinion,  because,  when  formed,  such  opinion  will  in 
gfeneral  accord — consciously  or  unconsciously — with  personal 
self-interest  or  ncrsonal  prejudice.  Men  of  the  class  above  re- 
ferred to  should  never  be  subject  to  challen^fe  for  cause  unless 
from  their  own  mouths  they  testify  to  their  disqualification. 
"W^en  an  examination  discloses  that  in  character  a  venireman 
belons-s  to  the  class  last  above  referred  to  he  should  be  dis- 
missed at  once.  And  the  court  is  not  restricted  to  the  mere  form 
of  words  in  which  the  answers  of  the  venireman  are  couched 
His  manner  and  appearance  mav  be  taken  into  consideration. 
Here,  tm,  much  must  be  left  to  the  discretion  of  the  trial  court, 
and.  as  in  other  matters  restine:  in  discretion,  its  action  will  not 
be  disturbed  except  a  clear  case  of  abuse  is  made  to  appear. 
Our  views  thus  expressed  find  support  in  principle  in  the  fol- 
l^nvin^r  authorities:  Anson  ?'.  Dwieht.  18  Iowa.  241:  Spra^ier. 
Atlce,  81  Iowa.  1.  46  X.  W.  756;  In  re  Goldthorp's  Estate,  IIS 
Iowa,  430.  88  X.  \V.  944.  We  are  united  in  the  opinion  that  the 
respective  examinations  of  the  veniremen  in  nuestion  did  not 
show  disqualification  calling:  for  their  dismissal.  The  answer^? 
of  McSwic^ffin  were  simple  and  straig-ht forward,  and  broneli^ 
him  clearlv  within  the  rule  of  qualification.  This  mav  also  be 
said  of  Duere.  It  is  not  material  that,  in  crivins:  his  answers,  the 
latter  used  the  qualifvin.cf  word  "jjuess" — a  word  technicallv 
iniplvinjr  doubt.  It  is  manifest  from  his  answers  as  a  whole 
that  the  form  of  expression  used  was  merely  a  colloquialism.    It 
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was  not  intended  to  be   understood  in   its  literal  or  technical 
sense. 

3.  One  Boos,  a  witness  called  by  plaintiff,  made  answer  that 
he  was  a  married  man  and  for  several  years  had  been  the  head 
of  a  family.  From  his  answers  it  also  appeared  that  his  station 
in  life  was  quite  similar  to  that  occupied  by  plaintiff.  He  was 
then  given  the  case  of  a  wife  34  years  of  agfe,  healthy  and  able 
to  do  the  work  of  her  family,  consisting  of  her  husband  and 
two  children,  the  husband  residing  at  Buffalo,  Iowa,  and  earn- 
ing $55  per  month  and  house  rent,  and  therefrom  he  was  asked 
to  state  what  would  be  the  value  per  year  of  the  services  of  such 
a  wife  to  her  husband.  To  this  the  defendant  objected  for  the 
reason  that  the  witness  fiad  not  shown  himself  competent  to 
answer;  that  the  subject  was  not  one  for  expert  testimony; 
and  the  objection  was  overruled.  On  cross-examination  the 
witness  stated  that  his  answer  as  to  value  was  based  on  observa- 
tion ;  that  he  had  not  made  a  special  study  of  the  subject.  And 
further:  "It  is  my  opinion,  based  on  what  I  consider  a  wife's 
services  worth,  provided  I  was  in  his  position."  Thereupon  de- 
fendant moved  to  strike  out  the  testimony  of  the  witness  in  chief 
for  the  reasons  stated  in  the  objections,  and  for  the  further 
reason  that  it  had  now  been  made  to  appear  that  his  answer  as 
to  value  was  merely  the  expression  of  an  opinion.  And  this 
motion  was  overruled.  Counsel  for  appellant  strenuously  con- 
tend that  herein  was  reversible  error.  We  are  not  disposed  to 
concur  in  this  view.  It  may  be  conceded  that  the  extent  of  the 
damage  sustained  by  plaintiff  by  reason  of  the  loss  of  his  wife's 
services  was  not  a  subject  for  expert  testimony.  There  was  no 
question  of  science  or  skill  involved  in  the  inquiry.  But  it  is 
manifest  that  the  value  of  the  services  of  a  wife  to  her  husband 
can  have  no  market  value.  This,  of  course,  does  not  defeat  a 
recovery,  and  hence  it  is  that  if  proof  on  the  subject  be  at- 
tempted it  must  be  through  the  evidence  of  witnesses  possessing 
the  qualifications  of  observation  and  experience.  In  the  very 
nature  of  things  there  could  be  no  other  basis  of  qualification. 
And,  ex  necessitate,  the  evidence  of  a  witness  thus  qualified 
could  be  no  more  than  an  opinion,  or  rather  a  conclusion,  drawn 
from  his  observation  and  experience.  As  said  in  Haight  v. 
Kimbark.  51  Iowa,  13,  50  N.  W.  577,  ^'statements  of  value  are 
always  more  or  less  matters  of  opinion  except  in  questions  con- 
cerning market  value.  This  is  one  of  the  established  exceptions 
to  the  rule  prohibiting  witnesses  from  giving  opinions.  The 
value  of  property  cannot  be  satisfactorily  proved  in  any  other 
way."  For  cases  presenting  varying  states  of  fact  to  which  the 
exception  has  been  applied,  see  Sater  v.  Railway,  1  Iowa,  386; 
Dalzell  V.  Citv,  12  Iowa,  437;  Lanning  v.  Railway,  68  Iowa, 
502,  27  N.  W.^478;  Wyman  f.  Railway,  13  Mete.  (Mass.)  310; 
Barnum  7'.  Bridges,  81  Cal.  604,  22  Pac.  924.  See,  also,  12  Am. 
&  Eng.  Ency.  p.  475.  It  may  be,  as  contended  for  bv  counsel 
for  appellant,  that  the  jurors  in  the  box  were  as  well  able  to 
determine  the  question^ of  value  as  was  the  witness.     But  this 
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must  be  upon  the  presumption  that  all  were  married  men  in 
comparatively  the  same  walk  of  life,  and  possessed  of  observa- 
tion and  experience.  Or,  we  must  presume  that  the  services  of 
all  wives  are  not  only  uniform  in  value,  but  that  such  value  is 
matter  of  common  knowledge.  We  have  nothing  before  us  upon 
which  to  base  any  such  presumption. 

4.  One  Clark,  a  resident  of  Buffalo,  and  a  witness  for  plain- 
tiff, was  permitted  to  testify  over  the  objection  of  defendant, 
that  a  short  time  before  the  accident,  and  while  on  a  train  with 
the  superintendent  of  the  railway  division,  he  had  told  such  su- 
perintendent that  Mr.  Croft  expected  to  leave  the  station;  that 
upon  being  asked  why,   he  had   replied  that   Croft  was  com- 
plaining that  the  work  was  too  hard,  and  the  salary  too  small. 
Further,  that  he  called  the  attention  of  the  superintendent  to 
the  extent  of  the  responsibility  resting  upon  Croft,  and  that  the 
company  was  not  doing  right  by  him;  that  to  this  the  superin- 
tendent  replied  that  he   had   never   investigated,  and  had  not 
thought  about  that.     Being  asked   what  was  said  about   Mrs. 
Croft  helping  her  husband  in  the  depot  office,  he  said:    "I  told 
him  that  without  the  assistance  of  Mrs.  Croft  he  could  not  run 
that  office  at  all  and  do  it  rightly."    At  the  close  of  the  examina- 
tion the  testimony  thus  received  was  stricken  out  on  motion  of 
the  defendant,  and  this  was  in  the  presence  and  hearing  of  the 
jury.    The  contention  for  error  seems  to  be  two-fold:    that  the 
evidence   was  of  such   prejudicial   character  that   the   error  in 
its  admission  was  not  cured  by  the  ruling  on   the  motion  to 
strike ;  and  that,  in  ruling,  the  court  sustained  the  motion  with- 
out comment.  .  We  say  generally  that  error  in  the  admission  of 
evidence  is  cured  by  subsequently  striking  it  out.    State  v.  Spur- 
beck,  44  Iowa,  667 ;  Rea  v,  Scully,  76  Iowa,  343,  41  N.  W.  36 
Conceding  that  the  rule  is  not  to  be  invariably  applied,  the  situa- 
tion here  disclosed  does  not  present  grounds  for  an  exception. 
No  serious  prejudice  could  have  resulted  from  the  jury  being 
told  by  the  witness  that  he  had  informed  the  superintendent  that 
Croft  was  contemplating  leaving  the  employ  of  the  company. 
And  as  to  the  reference  to  Mrs.  Croft,  it  was  presumably  the 
intention  to  get  before  the  jury  the  fact  of  knowledge  on  the 
part  of  the  superintendent  that  she  was  accustomed  to  assist  her 
husband  in  his  onerous  duties.    The  other  evidence  in  the  case 
for  plaintiff  made  it  clear  that  the  superintendent  did  know  of  the 
custom  of  Mrs.  Croft,  and  of  this  there  was  no  attempt  at  de- 
nial.    If  comment  on  the  ruling  was  necessary  counsel  for  de- 
fendant should  have  requested  it.    This  they  did  not  do  either 
at  the  time  or  later. 

5.  Complaint  is  made  of  several  of  the  instructions  given  by 
the  court  in  charging  the  jury,  which  instructions  had  bearing 
upon  the  relation  existing  as  of  the  time  of  the  accident  be- 
tween the  wife  of  plaintiff  and  the  defendant  company.  This 
subject  was  quite  fullv  considered  in  our  opinion  in  the  Lanra 
M.  Croft  Case,  to  which  we  have  made  reference,  and  being: 
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satisfied  with  what  is  there  said  upon  the  subject  in  general,  we 
have  no  occasion  for  further  discussion  in  this  opinion. 

6.    Experience  tables,  showing  the  expectancy  of  human  life, 
were  introduced  in  evidence  by  plaintiff,  over  the  objection  of 
defendant,  show^ing  the  expectancy  of  Mrs.  Croft  to  be  about 
30  years  from  the  date  of  her  accident.     In  the  thirteenth  para- 
graph of  the  charge  the  jury  was  told  that  if  plaintiff  was  found 
entitled  to  recover  he  should  be  allowed  damages   for  loss  of 
services  "for  such  time  in  the  future  as  it  is  reasonably  certain 
he  will  sustain  in  view  of  the  nature  of  her  injuries,  her  age,  her 
reasonable  expectancy  of  life  as  shown  by  the  life  tables,  her 
health,  habits  of  life,  and  all  other  facts  and  circumstances  in 
evidence  bearing  upon  the  question."     It  is  said  that  this  in- 
struction was  erroneous  for  three  reasons:    (1)  The  life  tables 
were  not  competent,  as  they  do  not  purport  to  furnish  the  ex- 
pectancy of  life  of  a  female;  (2)  the  instruction  arbitrarily  fixes 
the  expectancy  of  the  life  of  the  wife  by  the  life  tables;  (3)  the 
measure  of  recovery  is  made  to  depend  solely  on  the  expectancy 
of  the  wife,  no  heed  being  given  in  the  instruction  to  the  life 
expectancy  of  the  husband.     The  record  before  us  contains  no 
more  than  a  statement  that  the  life  table  was  introduced  show- 
ing the  expectancy  of  life  at  certain  ages.    One  objection  thereto 
was  that  the  table  did  not  tend  to  give  the  expectancy  of  a  fe- 
male.    It  is  now  said  in  argument  that  the  table  did  not  pur? 
port  to  give  such  expectancy.    We  do  not  take  judicial  notice  of 
the  statements  contained  in  a  life  table,  and  in  the  state  of  the 
record  before  us  we  must  assume  that  the  trial  court,  after  ex- 
amining the  table,  correctly  held  that  it  was  admissible  as  bear- 
ing upon  the  expectancy  of  a  female.    Should  we  infer,  however, 
that  the  table  was  general  in  the  sense  that  it  made  no  reference 
to  sex,  we  should  still  be  disposed  to  hold  that  it  was  admis- 
sible.    Counsel  present  no  reason  for  making  any  distinction  as 
to  longevity  as  between  the  sexes,  and  the  barren  record  before 
us  does  not  warrant  a  holding  that  there  is  any.     It  becomes 
apparent   at  once   on   reading  the   instruction   that   the   second 
contention  for  error  is  without  foundation.    The  life  table  is  no 
more  than  referred  to  in  the  instruction  as  one  among  other 
facts  and  circumstances  in  evidence  bearing  upon  the  question 
of  expectancy.     Conceding  evidentiary  value  in  any  degree  to 
the  table  this  was  certainlv  proper.    The  case  is  unlike  Trott  z/. 
Railway,  115  Iowa,  80,  86  N.  W.  33,  87  N.  W.  722,  and  other 
like  cases  cited  and  relied  upon  by  appellant,  in  that  the  error 
there  declared  for  arose  upon  an  instruction,  making  the  life 
table  the  sole  test  of  expectancy.     As  no  attempt  was  made  by 
direct  evidence  to  show  the  age  or  expectancv  of  life  of  plain- 
tiff, the  third  contention  for  error  might  under  other  circum- 
stances present  a  question  of  more  serious  import.     Thus,  it  is 
probable  that  in  a  case,  as  supposed  by  counsel,  of  an  aged  hus- 
band and  a  youthful  wife  the  expectancy  of  the  husband  should 
be  taken  into  account  in  estimating  his  damages.     But  no  such 
effect  can  be  given  here  to  reverse  the  judgment.     In  the  first 
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place,  the  question  seems  to  be  raised  in  this  court  for  the  first 
time.  I5ut  aside  from  this,  there  is  sufficient  in  the  record  to 
indicate  that  plaintiff  was  a  man  in  middle  life,  and  hence  that 
there  was  no  considerable  disparity  between  his  a^e  and  that* of 
his  wife.  At  least,  the  disparity  was  not  great  enough  to  sug- 
gest to  defendant's  counsel  the  propriety  of  an  instruction  on 
the  subject,  as  it  did  not  occur  to  the  court  that  such  an  instruc- 
tion was  necessary.  Moreover,  the  matter  in  hand  had  relation 
solely  to  the  amount  of  damages,  if  any,  to  be  allowed.  And  as 
it  is  not  any  part  of  the  contention  of  appellant  for  reversal  that 
the  verdict  was  excessive — the  situation  in  that  respect  being 
tantamount  to  a  confession  that  plaintiff  is  entitled  to  the  full 
amount  allowed,  if  entitled  to  recover  at  all — we  cannot  think 
the  instruction  carried  prejudice. 

7.  In  the  seventh  instruction  given  the  jury  was  told  in  sub- 
stance that  if  plaintiff's  wife  was  in  the  habit  of  going  into  the 
depot  office  to  assist  her  husband,  and  this  was  known  to  the 
superintendent  and  assented  to,  or,  at  least,  that  no  objection 
was  made  thereto,  then  the  position  of  Mrs.  Croft  would  be  that 
of  a  licensee;  that  as  to  her,  as  such  licensee,  defendant  was 
under  no  obligation  to  change  the  condition  of  its  track  or  to 
change  the  ordinary  and  customary  manner  of  operating  its 
trains,  but  it  would  owe  her  the  duty  of  ordinary  care,  etc.  In 
the  tenth  instruction  the  matters  of  negligence  which  it  was  in- 
cumbent on  plaintiff  to  prove  were  stated  to  be  the  defective 
condition  of  the  track  as  alleged,  and  the  attempt  to  run  a  heavy 
train  thereover  at  a  high  and  dangerous  rate  of  speed  as  al- 
leged. The  eleventh  instruction  followed,  and  we  set  it  out: 
*' Moreover  if  you  find  from  the  evidence  that  plaintiff's  wife 
sustained  to  the  defendant  no  higher  relation  as  before  explained 
than  that  of  a  licensee  it  must  appear  if  the  injuries  complained 
of  were  the  result  of  the  condition  of  defendant's  roadbed,  or 
defendant's  manner  of  operating  its  trains  over  said  roadbed, 
that  there  had  been  a  change  in  the  condition  of  said  roadbed 
or  in  the  manner  of  operating  trains  thereover  after  plaintiff's 
wife  commenced  to  use  the  ticket  office,  which  change  as  to  her 
constituted  negligence."  Counsel  for  appellant  point  out  these 
instructions  as  the  law  of  the  case,  and  they  insist  that  inasmuch 
as  there  was  no  evidence  showing  any  change  whatever  in  the 
condition  of  the  roadbed  or  in  the  manner  of  operating  trains 
after  Mrs.  Croft  began  work  in  the  depot  office,  a  verdict  found 
contrary  to  such  instructions  should  have  been  set  aside.  It  will 
be  observed  upon  comparison  that  the  seventh  instruction  was 
substantially  in  the  form  of  the  fourth  instruction  given  in  the 
case  of  Mrs.  Croft  against  the  defendant,  and  in  the  third  para- 
graph of  our  opinion  in  that  case  we  discussed  at  some  length 
the  legal  correctness  thereof  constructively  and  from  the  view 
point  of  its  applicability  to  the  general  situation  as  disclosed  by 
the  record.  We  need  not  go  over  the  subject  again  at  this  time. 
The  correctness  in  all  respects  of  the  tenth  instruction  is  no- 
where doubted,  and  it  could  not  well  be. 
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It  is  upon  the  eleventh  instruction  that  the  argument  of  coun- 
sel is  principally  based.  The  thought  of  the  instruction,  manifest 
upon  reading,  is  that  Mrs.  Croft  must  be  held  to  have  assumed 
the  risk  of  the  track  conditions  existing  at  the  time  of  her 
entrance  upon  the  premises,  and  of  the  ordinary  and  general 
manner  of  train  operation  by  defendant  thereover.  And  if  no 
change  took  place  in  either  of  such  respects  constituting  negli- 
gence as  to  her  there  could  be  no  recovery  by  plaintiff.  Con- 
fining ourselves  to  the  line  of  the  argument  as  made,  we  have 
the  somewhat  narrow  question  whether  the  evidence  in  tiie  case 
warranted  a  finding  of  negligence  as  to  plaintiff  arising  either 
out  of  a  change  in  track  condition  or  in  the  manner  of  train 
operation?  It  may  be  stated  at  the  outset  that  there  was  evi- 
dence tending  to  show  a  defective  track  condition  at  the  initial 
point  of  the  accident,  and  there  was  evidence  tending  to  show 
that  the  train  in  question  was  being  run  and  operated  at  a  high 
and  dangerous  rate  of  speed,  in  view  of  such  defective  track 
condition.  And,  further,  the  conclusion  was  warranted  that  the 
accident  resulted  proximately  from  a  combination  of  these  two 
causes.  It  is  true  that  no  change  in  the  track  condition  was 
shown  to  have  taken  place  as  the  result  of  a  deliberate  purpose 
directed  to  that  end  during  the  period — nearly  a  year — of  Mrs. 
Croft's  occupancy  of  the  depot.  Nor  was  it  necessary  to  plain- 
tiff's case  that  there  should  be  proof  of  a  change  as  by  design. 
If  change  for  the  worse  there  was,  and  the  character  and  extent 
thereof  was  such  as  to  have  an  effect  on  train  operation,  it  was 
enough.  Did  the  situation  as  presented  by  the  evidence  make 
disclosure  of  sufficient  grounds  upon  which  to  plant  a  finding 
that  a  change  had  in  fact  taken  place  ?  To  begin  with,  it  cannot 
be  presumed  that  the  condition  as  of  the  day  of  the  accident  was 
the  condition  as  of  the  corresponding  day  of  the  year  previous. 
As  a  general  rule  presumptions  do  not  relate  backward.  State  v. 
Dexter,  115  Iowa,  678,  87  N.  W.  417;  State  v,  Hubbard,  60 
Iowa,  466,  15  N.  W.  287;  Sigler  v.  Murphy,  107  Iowa,  128,  77 
N.  W.  577;  16  Cyc.  p.  1052.  Of  course,  a  case  is  made  for  a 
qualified  exception  to  the  general  rule  where  the  condition  pre- 
sented is  such  that  it  could  not  have  existed  save  as  the  result 
of  the  previous  operation  of  one  or  more  active  causes  upon  a 
passive  object.  Thus,  as  said  in  the  Hubbard  Case,  "evidence 
of  profound  intoxication  would,  of  course,  be  evidence  that  an 
intoxicated  condition  had  existed,  at  least,  for  a  short  time.'* 
So,  in  the  case  of  a  piece  of  railroad  track  where  an  inspection 
discloses  that  the  ties  in  considerable  number  are  so  rotten  that 
the  spikes  have  but  little,  if  any,  force  to  hold  the  rails  in  place, 
etc.,  quite  naturally  the  presumption  should  be  indulged  that 
such  condition  did  not  come  about  on  the  instant.  As  applied 
to  all  such  cases,  the  qualification  attached  to  the  exception  to 
the  general  rule  is  as  to  time.  Standing  alone,  the  presumption 
cannot  be  made  to  relate  back  to  any  particular  point  of  time^ 
To  that  end  tfie  aid  of  extrinsic  evidence  is  required.     Now,. 
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in  the  case  before  us,  the  evidence  tended  to  show  that  at  the 
time  of  the  accident  the  track  at  and  about  the  place  where  the 
derailment  of  the  train  took  place  was  "rather  low,  and,  beings 
soft  weather,  it  was  pretty  wet  and  muddy  there ;"  that  the  ties 
were  in  part  of  soft  and  in  part  of  hard  wood,  and  many  of 
them  "punky,"  "shaky,"  and  rotten,  so  much  so  that  spikes 
driven  into  them  would  not  hold;  that  the  space  between  the 
ties  was  only  partially  filled  with  ballast  material.  As  universally 
known,  it  is  a  fact  in  nature  that  a  condition  of  rottenness  in 
wood  is  the  result  of  gradual  prog^ressive  decay.  And  the  proc- 
ess goes  on  more  rapidly  in  soft  than  in  hard  wood,  particularly 
where  the  piece  in  question  is  partially  buried  in  earth — fre- 
quently wet — ^and  the  remainder  exposed  to  the  atmosphere. 
Having^  this  fact  in  mind,  and  considering^  in  connection  there- 
with the  further  fact  that  many  trains  were  being:  operated  daily 
over  defendant's  line  of  road,  the  natural  tendency  of  which 
would  be  not  only  to  crush  the  ties  as  yielding:  to  the  process  of 
decay  they  g^rew  weaker,  but  to  loosen  the  spikes  by  which  the 
rails  were  secured,  we  think  a  finding:  for  change  in  the  track 
condition  was  not  only  warranted,  but  altogether  irresistible. 

So,  too,  we  think  there  was  ample  grounds  on  which  to  plant 
a  finding  of  a  change  in  the  manner  of  train  operation.  It  is 
true,  as  contended  for  by  counsel  for  appellant,  that,  on  the  trial 
of  this  case,  no  witness  assumed  to  speak  directly  as  to  the  rate 
of  speed  at  which  the  train  was  running.  But  the  jury  had  be- 
fore it  the  facts  of  the  accident,  froih  which  it  appeared  that  the 
train  was  a  lengthy  and  heavy  one  drawn  by  two  engines,  and 
that  with  one  of  the  engines  and  all  of  the  cars,  save  two  or 
three,  oflF  the  track,  it  ran  about  700  feet  before  being  brought 
to  a  standstill.  Therefrom,  and  in  view  of  the  track  condition, 
we  think  a  finding  of  a  high  and  dangerous  rate  of  speed  was 
warranted.  Now,  general  observation  teaches  that  men  do^  not 
ordinarily  act  in  a  reckless  manner,  or  needlessly  rush  into  situa- 
tions fraught  with  danger  to  life  and  property.  Due  care  is  the 
rule,  and  a  want  of  it  the  exception.  The  rule  needs  no  more 
than  the  presumption  for  its  support,  while,  to  take  a  given  case 
out  of  the  rule,  the  grounds  for  exception  must  be  established 
by  evidence.  This  is  true  on  authority  as  well  as  on  reason.  1 
Thompson  on  Negligence,  §  190.  Hence  it  is  we  say  that  negli- 
gence will  never  be  presumed  from  the  mere  fact  of  an  accident. 
Kuhns  V.  Railwav,  70  Iowa,  561,  31  N.  W.  868;  O'Connor  v. 
Railwav,  83  Iowa,  105,  48  N.  W.  1002;  Haden  v.  Railway,  99 
Iowa.  735,  48  N.  W.  733.  And  no  one  will  seriouslv  contend 
that  it  can  be  established  as  bv  presumption  that  a  prior  course 
of  conduct,  proper  within  itself,  was  dominated  by  active  negli- 
gence simply  on  proof  that  a  subsequent'  act,  like  in  character, 
was  negligently  performed.  Thus,  proof  that  on  one  occasion 
a  locomotive  engineer  ran  his  train  at  a  high  rate  of  speed  over 
a  certain  piece  of  defective  track— and  hence  carelessly — docs 
not  of  itself  even  tend  to  prove  that  he  had  acted  similarly  on 
one  or  more  of  his  previous  trips.    And  it  would  be  illogical  in 
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the  extreme  to  indulg^e  in  the  presumption  from  the  one  care- 
less act  that  other  engineers  running  over  the  same  track  had 
been  habitually  given  to  like  carelessness.  So,  in  this  case,  we 
think  the  jury  might  well  have  presumed  that  the  observance  of 
due  care,  having  in  view  the  condition  of  the  track,  was  the 
rule;  that  the  running  of  this  particular  train  over  such  track 
at  a  high  rate  of  speed  was  so  far  out  of  the  general  course  as  to 
constitute  a  change  in  the  manner  of  operation.  That  the  jury 
might  properly  find  that  there  was  negligence  as  to  Mrs.  Croft 
seems  hardly  open  to  debate.  Whether  it  was  strictly  accurate 
to  class  her  as  a  licensee,  it  being  found  that  she  was  in  the  office 
by  permission,  express  or  implied,  we  need  not  be  at  pains  to 
determine.  It  is  certain  that  the  rightfulness  of  her  presence 
being  established  by  such  finding,  she  cannot  be  held  to  have 
assumed  any  risk  other  than  such  as  might  arise  out  of  ordinary 
train  operation.  She  was  not  called  upon  to  expect  injury  re- 
sulting from  an  act  of  affirmative  negligence.  To  paraphrase  a 
maxim  of  quite  general  application,  she  had  the  right  to  act  upon 
the  presumption  that  the  defendant  would  neither  unexpectedly 
do  a  thing  wholly  unusual,  or  unexpectedly  do  a  usual  thing  in 
an  unusual  manner.  Under  such  conditions,  the  defendant  was 
bound  to  expect  her  presence,  and  it  was  its  duty  to  exercise 
reasonable  and  ordinary  care  in  the  operation  and  conduct  of 
its  trains  to  protect  her  from  injury,  and  a  failure  to  do  so  would 
be  negligence  as  to  her.  Watson  v.  Railway,  66  Iowa,  164,  23 
N.  W.  380 ;  Thomas  v.  Railway,  103  Iowa,  649,  72  N.  W.  783, 
39  L.  R.  A.  399;  Carver  v.  Railway  (Iowa)  94  N.  W.  862; 
Nichols  z\  Railway  (Va.)  5  S.  E.  171,  5  Am.  St.  Rep.  257; 
Pomponio  v.  Railway  (Conn.)  34  Atl.  491,  32  L.  R.  A.  530,  50 
Am.  St.  Rep.  124;  1  Thompson  on  Negligence,  §  968. 

8.  In  the  ninth  instruction  the  jury  was  told  in  substance  that 
if  they  found  from  the  evidence  that  it  was  necessary  to  the 
well-being  of  plaintiff's  child  that  she  be  in  the  company  of  her 
mother  when  the  latter  was  in  the  ticket  office  at  work,  and 
further  that  the  presence  of  said  child  as  a  member  of  plaintiff's 
family,  residing  in  the  depot  building,  was  known  to  defendant 
when  it  gave  consent  or  failed  to  object  to  the  presence  and 
service  of  the  mother  in  the  ticket  office,  then  the  duty  owing  by 
defendant  to  the  mother  would  be  the  measure  of  its  duty  to 
the  child.  Appellant  complains  of  this  as  error.  It  is  pointed 
out  to  begin  with  that  the  record  does  not  disclose  that  defend- 
ant had  any  knowledge  whatever  as  to  the  facts  respecting 
plaintiff's  family,  as  to  the  number  of  his  children,  if  any,  or 
their  age.  There  is  then  the  statement  of  the  legal  point  that 
the  age  of  plaintiff's  child,  and  the  necessity  for  its  safety^ 
could  not  have  anything  to  do  in  determining  the  degree  of  care 
due  from  defendant  to  such  child.  It  is  true,  there  is  no  direct 
evidence  of  knowledge  on  the  part  of  defendant  respecting  the 
presence  of  the  child  in  the  depot  building.  But  it  had  given 
over  a  portion  of  the  building  to  plaintiff  for  residence  purposes, 
and  this  with  knowledge  that  he  was  the  head  of  a  family.    In 
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this  situation  we  think  it  was  bound  to  expect  that  the  family 
included  one  or  more  children,  and,  this  being  true,  the  same 
duty  arose  as  though  actual  knowledge  had  been  brought  home 
to  it.  If,  therefore,  there  was  error  in  the  instruction  so  far 
considered,  it  was  favorable  to  defendant,  and  it  cannot  com- 
plain. Counsel  for  neither  party  has  seen  fit  to  present  us  with 
brief  or  argument  addressed  to  the  legal  point  raised.  We  shall 
dispose  of  it,  therefore,  by  simply  saying  that  no  authority  has 
come  under  our  observation  for  {lolding  that  where  a  parent 
enters  by  right  into  a  building — presenting  in  itself  no  inherent 
danger — taking  with  him  a  child  of  tender  years,  the  latter  can 
have  no  right  of  recovery  as  against  the  owner  of  the  building 
for  an  injury  caused  by  the  active  negligence  of  such  owner 
proceeding  from  without  and  whereby  the  building  was  demol- 
ished. On  the  contrary,  there  are  cases  holding  that  even  a  tres- 
passer may  recover  for  an  injury  thus  brought  about.  And, 
clearly,  it  would  be  so  if  the  owner  knew  or  had  good  reason 
to  believe  that  such  trespasser  was  on  the  premises.  Other 
questions  of  error  argued  are  either  disposed  of  by  what  has  al- 
ready been  said,  or  are  without  merit. 

The  conclusion  follows  that  the  judgment  must  be,  and  it  is, 
affirmed. 
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(Supreme   Court  of   Oklahoma,   Sept.  6,   1906.) 

[87  Pac.   Rep.  320.] 

Appeal — Review — Instructions  to  Jury — Exceptions.* — Where  sev- 
eral instructions  to  the  jury  are  requested,  and  the  court  refuses  to 
give  any  of  them,  a  ji^eneral  exception  to  such  refusal  will  not  be  suffi- 
cient on  appeal  to  raise  the  correctness  of  such  rulinpr  in  this  court. 

Pleading — Verification — When  Necessary. — Where  a  petition  al- 
leges that  one  P.  was  defendant's  superintendent  of  construction,  and 
one  F.  was  its  foreman  of  a  bridge  gang,  and  where  the  statute 
provides  that  "in  all  actions,  allegations  of  any  appointment  or  au- 
thority shall  be  taken  as  true  unless  the  denial  of  the  same  be  veri- 
fied by  the  affidavit  of  the  party,  his  agent  or  attorney,"  and  the 
answer  is  an  unverified  general  denial,  coupled  with  a  plea  of  con- 
tributory negligence,  such  pleading  is  not  sufficient  to  entitle  defend- 
ant to  prove  that  P.  was  not  its  superintendent,  and  F.  was  not  its 
foreman  of  a  bridge  gang. 

Master  and  Servant — Dangerous  Premises.* — A  railroad  company 
is  bound  to  provide  suitable  and  safe  material  and  structures  in  the 
construction  of  its  road  and  appurtenances,  and  if.  from  a  defective 
construction  thereof,  an  injury  happens  to  one  of  its  servants,  the 

♦See  foot-notes  appended  to  Culver  v.  South  Haven  &  E.  R.  Co. 
(Mich.).  15  R.  R.  R.  806,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  806. 

For  the  authorities  in  this  series  on  the  question  whether  trainmen 
assume  the  risks  from  defective  track  conditions,  see  foot-note  ap- 
pended to  Mumford  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  20  R.  R.  R. 
431.  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  431;  foot-notes  appended  to 
Western  Ry.  v.  Russell  (Ala.),  20  R.  R.  R.  225,  43  Am.  ^  Eng.  R.  Gas., 
N.  S..  225. 
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company  is  liable  therefor.     The  servant,  on  his  part,  undertakes  the 
risks  of  the  employment  as  far  as  they  spring  from  defects  incident  to 
the  service,  but  he  does  not  take  the  risk  of  the  negligence  of  the 
master  itself.     Following  U.  P.  Ry.  Co.  v.  O'Brien,  161  U.  S.  451. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma  County;  before  Justice 
B.  F.  Burwell. 

Action  by  William  H.  Wilson  against  the  McCabe  &  Steen 
Construction  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

This  is  an  action  wherein  the  defendant  in  error,  Wm.  N. 
Wilson,  seeks  to  recover  damages  from  the  plaintiff  in  error, 
McCabe  &  Steen  Construction  Company,  for  injuries  that  he 
claims  to  have  received  while  acting  in  the  capacity  of  a  locomo- 
tive fireman  for  the  said  construction  company.  The  defendant 
in  error  was  ^  locomotive  fireman,  and  for  some  months  prior 
to  the  accident  in  question  was  firing  on  a  construction  engine. 
A  new  line  of  railroad  was  being  constructed  by  the  Oklahoma 
City  &  Western  Railroad  Company  from  Oklahoma  City  to 
Quanah,  Tex.  It  was  on  this  new  line  of  road  that  fireman 
Wilson  was  firing  the  engine  of  a  construction  train.  The  road 
had  been  constructed,  and  the  steel  laid  to  a  point  south  or  west 
of  the  Canadian  river.  The  Canadian  river  had  been  bridged 
some  months  prior  to  the  accident,  and  shortly  before  the  acci- 
dent a  span  or  two  of  the  bridge  had  been  washed  out.  On 
the  morning  of  June  9, 1902,  the  construction  train,  with  Tuck 
Waters  as  engineer  and  the  defendant  in  error,  William  N. 
Wilson,  as  fireman,  started  out  of  Oklahoma  City  with  a  con- 
struction train,  bearing  cars  of  material  and  workmen,  and 
headed  for  its  day's  labor  upon  the  line  of  road.  When  the 
train  arrived  at  the  Canadian  river,  it  stopped,  and  finding  that 
the  river  was  quite  high  the  engine  was  cut  oflf  from  the  rest 
of  the  train  and  the  engineer  directed  to  go  over  the  bridge  and 
pick  up  a  loaded  car  on  the  other  side  and  bring  it  back.  The 
engineer  moved  his  engine  onto  the  bridge,  cautiously,  and  when 
approaching  the  center  of  the  stream  the  bridge  began  to  give 
away,  and  the  engineer  reversed  his  engine  and  ran  back  off  the 
bridge.  When  this  construction  train  arrived  at  the  bridge  it 
found  Mr.  Fallahay,  the  foreman  in  charge  of  the  bridge  work, 
there  on  the  ground  with  a  gang  of  men,  and  Mr.  Pratt,  the 
general  superintendent  of  construction,  was  on  the  train  in 
question,  having  come  out  on  it  from  Oklahoma  City.  After 
the  engineer  had  backed  his  engine  off  the  bridge,  Mr.  Fallahay 
and  his  bridge  gang,  assisted  by  Mr.  Pratt,  the  superintendent, 
proceeded  to  repair  the  bridge,  and  after  working  upon  the 
sdme  for  IJ'a  hours,  constructing  what  is  known  as  a  "false 
span,"  they  told  the  engineer  and  fireman  that  the  bridge  had 
been  repaired,  and  directed  them  to  proceed.  The  engineer  then 
made  specific  inquiries  both  of  the  superintendent  of  the  bridge 
gang  and  of  Mr.  Pratt,  the  general  superintendent,  as  to  the 
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sufficiency  of  the  bridge,  and  informed  them  that  he  was  not  a 
bridge  builder,  and  would  have  to  rely  upon  them.  They  as- 
sured him  that  the  bridge  was  all  right,  and  directed  him  to  go 
ahead.  With  this  assurance  the  engin€?er  and  fireman  took 
their  places  in  the  engine,  and  cautiously  ran  onto  the  bridge. 
When  directly  over  the  main  channel  of  the  river  and  over  the 
"false  span"  that  had  been  built,  the  bridge  gave  away  and  the 
engine,  with  the  engineer  and  fireman  Wilson,  went  to  the  bot- 
tom of  the  river.  By  the  exercise  of  the  greatest  effort,  fireman 
Wilson  escaped  with  his  life,  but  his  legs  were  broken  in  two  or 
three  places,  and  he  was  otherwise  very  seriously  and  perma- 
nently injured.  For  the  injuries  received  on  this  occasion,  the 
defendant  in  error,  Wm.  N.  Wilson,  brought  this  action  in  the 
court  below,  charging  negligence  on  the  part  of  the  defendant 
railway  company,  and  in  the  trial  of  the  cause  in  the  court  below 
he  recovered  judgment  for  $3,000,  and  to  reverse  said  judgment 
the  plaintiff  in  error,  the  construction  company,  brings  the  case 
to  this  court. 

A.  G.  Moseley  and  Louis  B,  Bppstcin,  for  plaintiff  in  error. 
Skartel,  Keaton  &  Wells,  and  John  H.  JVright,  for  defendant 
in  error. 

G11.1.ETTE,  J.  (after  stating  the  facts).  The  first  assignment 
of  error  is  the  refusal  of  the  court  below  to  give  the  instructions 
presented  and  asked  for  by  the  defendant  construction  com- 
pany. The  record  discloses  the  request  for  these  instructions, 
and  then  recites:  "Whereupon  the  court  refused  to  give  said 
instructions,  or  any  of  them,  to  the  jury,  to  which  ruling  and 
refusal  of  the  court  the  defendant  then  and  there  duly  excepted." 
Our  statute  prescribed  the  method  of  taking  exception3  to  in- 
structions, and  in  order  to  make  up  a  record  preserving  excep- 
tions to  refused  instructions,  there  must  be  a  substantial 
compliance  with  the  provisions  of  the  statute,  and  it  is  claimed, 
by  the  defendant  in  error  in  this  case,  that  the  general  excep- 
tions to  the  refusal  of  the  instructions,  as  above  set  forth,  does 
not  amount  to  a  substantial  compliance  with  the  statute.  Our 
statute  was  taken  from  Kansas,  and,  before  we  adopted  it,  the 
Supreme  Court  of  Kansas  had  constructed  the  same,  and  that 
construction  is  presumed  to  have  been  adopted  here,  with  the 
adoption  of  the  Kansas  Code,  and  in  addition  to  that  the  con- 
struction placed  upon  the  statute  by  the  Supreme  Court  of  Kan- 
sas meets  our  hearty  indorsement.  "Where  a  party  asks  the 
court  to  give  several  separate  written  instructions  to  the  jury, 
and  the  court  refuses  to  give  any  of  them,  and  a  general  ex- 
ception is  taken  to  such  refusal,  held,  that  the  exception  is  not 
sufficient."  Bailey  v.  Dodge,  28  Kan.  72.  The  exception  that 
was  under  consideration  in  the  Kansas  cases  above  cited  is  so 
nearly  like  the  one  in  question  here  that  it  is  a  case  exactly  in 
point.  It  is  as  follows:  "The  above  and  foregoing  are  all  the 
instructions  asked  by  the  defendant,  each  and  all  of  which  were 
refused  by  the  court,  and  to  such  ruling  and  refusal  said  de- 
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fendant  duly  excepted."  The  Supreme  Court  of  Kansas  in  the 
above-cited  case  held  such  a  general  exception  insufficient,  and 
that  under  it  the  error  of  refusing^  the  instructions  requested  was 
not  before  the  court.  To  the  same  effect  see  the  case  of  Flem- 
ming  y.  Latham,  48  Kan.  773,  30  Pac.  166.  Though  not  ex- 
actly in  point  in  this  case,  we  think  our  own  court  has  fairly 
indicated  its  position  by  its  expression  as  contained  in  Everett  v. 
Aikens,  8  Okl.  184,  56  Pac.  1062,  and  Glaser  et  al.  v.  Glaser  et  al., 
13  Okl.  389,  74  Pac.  944.  We  are  clearly  of  the  opinion  that  the 
general  exception  to  the  instructions  refused  is  not  sufficient  to 
present  the  error  complained  of  in  refusing  them  to  this  court. 
The  next  ground  of  complaint  is  that  the  court  below  erred  in 
refusing  to  allow  the  defendant  construction  company  to  prove 
that  Pratt  was  not  its  superintendent  of  construction,  and  that 
Fallahay  was  not  the  foreman  of  the  bridge  gang,  and  that  the 
plaintiff,  Wm.  N.  Wilson,  was  not  employed  by  the  defendant 
construction  company,  and  that  they  were  the  servants  in  the 
employ  of  McCabe  &  Steen.  The  rulings  complained  of  arise 
from  the  condition  of  the  pleadings.  The  petition  of  *he  plaintiff 
contains  the  allegation  that  said  J.  Pratt  was  the  general  super- 
intendent of  construction  for  defendant,  and  that  said  Fallahay 
was  the  foreman  of  the  bridge  gang  for  the  defendant.  It  also 
contains  the  allegation  that  the  plaintiff  was  employed  by  said 
defendant  through  J.  Pratt,  the  general  superintendent  of  con- 
struction of  defendant.  The  answer  of  defendant  contains: 
First,  an  unverified  general  denial;  second,  an  allegation  that 
the  injury,  if  sustained  at  all  by  plaintiff,  which  is  denied,  was 
caused  and  brought  about  by  the  carelessness  and  negligence  of 
a  fellow  servant  of  plaintiff,  and  that  defendant  is  not,  there- 
fore, liable ;  third,  a  special  allegation  that,,  if  the  plaintiff  was 
injured  at  all,  which  is  denied,  the  said  injury  so  received  by  him 
was  not  due  to  the  negligence  or  want  of  care  of  this  defendant, 
or  any  of  its  employees,  but  was  due  to  one  of  the  risks  assumed 
by  the  plaintiff  in  his  contract  of  employment  with  this  defend- 
ant, and  for  which  this  defendant  is  in  no  way  liable ;  and,  fourth, 
a  plea  of  contributory  negligence.  Under  the  pleadings,  as  thus 
made  up,  the  court  instructed  the  jury  that  the  defendant  was 
estopped  from  claiming  that  Fallahay,  the  foreman  of  the  bridge 
gang,  Pratt,  the  general  superintendent  of  construction,  and  the 
plaintiff,  were  in  the  employ  of  the  defendant.  Concerning  the 
verification  of  pleadings  section  3986  of  our  Statutes  of  1893 
provides:  "In  all  actions  allegations  of  the  execution  of  writ- 
ten instruments  and  the  endorsements  thereon,  *  *  *  or  of 
any  appointment  or  authority,  shall  be  taken  as  true  unless  the 
denial  of  the  same  be  verified  by  the  affidavit  o^  the  party,  his 
agent  or  attorney."  As  the  petition  of  plaintiff  clearly  contains 
the  allegation  of  the  appointment  and  authority  of  both  J.  Pratt 
as  a  general  superintendent  of  construction,  and  Fallahay  as 
foreman  of  the  bridge  gang  of  the  defendant  construction  com- 
pany, and  as  the  denials  of  such  allegations  of  appointment  and 
authority  are  not  verified,  we  are  clearly  of  the  opinion  that 
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they  are  taken  as  true  under  said  statute.  Had  the  court  below 
by  said  instruction  gone  so  far  as  to  say  that  under  said  above- 
quoted  section  of  our  statute  the  allegation  that  plaintiff  was  em- 
ployed by  the  defendant  amounted  to  an  allegation  of  appoint- 
ment or  authority,  and  was  therefore  taken  as  true,  the  denial 
of  it  not  being  verified,  we  would  be  inclined  to  dissent  there- 
from, but,  as  the  answer  of  defendant  also  contains  the  allega- 
tion that  if  the  plaintiff  was  injured  it  was  due  to  one  of  the  rides 
assumed  by  him  in  his  contract  of  employment  with  this  defend- 
ant, we  think  it  was  a  clear  admission  that  there  was  a  contract 
of  employment  between  the  plaintiff  and  defendant  construction 
company  at  the  time  of  the  injury,  and  under  the  pleadings  as 
made  up,  and  the  admissions  contained  in  defendant's  answer, 
we  think  the  court  was  amply  justified  in  giving  the  instruction 
complained  of. 

This  brings  us  to  the  consideration  of  the  vital  question  in  the 
case,  and  the  one  that  finally  determines  the  real  rights  of  the 
parties  to  this  action,  on  its  merits.  That  the  bridge  was  re- 
paired by  the  defendant  construction  company  under  the  super- 
vision and  direction  of  J.  Pratt,  general  superintendent  of 
construction,  and  Fallahay,  foreman  of  the  bridge  gang,  if  not 
admitted,  has  been  fully  established  by  the  evidence  in  the  case, 
and  is  not  now  before  us.  It  is  the  contention  of  the  defendant 
construction  company  that  J.  Pratt,  general  superintendent  of 
construction,  and  Fallahay,  foreman  of  the  bridge  gang,  and 
the  plaintiff,  Wm.  N.  Wilson,  as  locomotive  fireman,  were  all 
fellow  servants  in  the  general  employment  of  building  a  rail- 
road, and  incidentally  in  repairing  this  bridge,  and,  being  fellow 
servants,  the  master  cannot  be  held  liable  for  any  injury  plain- 
tiff Wilson  may  have  sustained  by  reason  of  the  carelessness  and 
negligence  of  his  co-employees  and  fellow  servants  in  this  gen- 
eral work.  On  the  other  hand,  it  is  contended  by  plaintiff  that 
it  is  the  positive  duty  of  the  master  to  use  reasonable  care  in 
providing  safe  tools,  machinery,  and  appliances  to  work  with, 
a  safe  place  to  work  in,  and  safe  materials  and  structures  to  work 
on,  and  that  a  bridge,  such  as  the  one  falling  in  this  case,  forms  a 
part  of  the  working  place  of  a  locomotive  fireman,  and,  being 
such,  it  is  the  duty  of  the  master  to  keep  it^in  safe  repair  for  the 
servant's  use,  and  that  the  rule  that  the  master  is  not  liable  for 
an  injury  which  is  the  result  of  the  carelessness  and  negligence 
of  a  fellow  servant  has  no  application  where  the  injury  com- 
plained of,  as  in  this  case,  is  brought  about  by  the  master's  neg- 
ligence of  a  duty  he  owes  personally  to  the  servant,  and  which 
he  cannot,  under  the  law,  delegate  to  an  agent  or  subordinate 
without  being  personally  liable  for  the  carelessness  and  negli- 
gence of  such  agent  or  subordinate.  The  law  that  it  is  the 
master's  positive  duty  to  use  reasonable  care  in  providing  safe 
tools,  machinery,  and  appliances  to  work  with,  a  safe  place  to 
work  in,  and  safe  materials  and  structures  to  work  on,  is  the 
unquestioned  and  well-settled  law  of  the  land,  and  there  are  fev/, 
if  any,  exceptions  to  it.     The  application  of  this  law  to  a  given 
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State  of  facts  has  been  a  matter  of  fi:reat  difficulty,  and  has  gfiven 
rise  to  a  very  ^reat  diversity  of  opinion,  and  the  courts  of  the 
land  are  hopelessly  divided  upon  the  question.  In  all  these  cases 
the  "stumbling:  block"  has  arisen  over  the  application  of  the  law, 
which  is  clear  and  well  settled,  to  the  facts  of  the  individual 
cases  which  have  arisen  in  the  courts  of  the  land.  The  master 
is  not  liable  for  injuries  the  servant  may  receive  which  are  in- 
cident to  the  employment,  and,  where  the  master  has  fully  dis- 
chargfed  his  duty  to  the  servant  and  the  servant  is  injured  by  the 
ne^li^ence  of  a  fellow  servant,  the  master  is  not  liable  for  such 
injury.  It  is  incident  to  the  employment,  and  is  an  assumed  risk. 
Hou^h  V,  Ry.  Co.,  100  U.  S.  213,  25  L.  Ed.  612.  But  there  is 
one  important  and  far-reaching^  exception  to  this  rule  in  this, 
that  it  is  the  positive  duty  of  the  master  to  use  reasonable  care 
in  providing:  safe  tools,  machinery,  and  appliances  to  work  with, 
a  safe  place  to  work  in,  and  safe  materials  and  structures  to 
work  on.  The  Ruemmeli-Braum  Co.  v,  James  W.  Cahill,  14 
Okl.  422,  79  Pac.  260.  The  application  of  this  rule  and  the 
exceptions  to  it  have,  as  before  stated,  g^iven  rise  to  a  very  gfreat 
diversity  of  opinion.  In  many  instances  courts  of  hig^h  rank 
stand  squarely  opposite  to  each  other  upon  essentially  the  same 
state  of  facts.  It  is  not  our  purpose  here,  nor  would  we  ue 
equal  to  the  task  of  bring^ingf  order  out  of  this  chaos.  An  ex- 
tended and  careful  examination  of  this  case,  and  the  law  appli- 
cable thereto,  has  convinced  us  that  the  court  below  committed 
no  error  in  the  trial  of  the  case,  and  that  the  judgment  should 
stand. 

It  has  been  determined  in  this  territory,  in  accordance  with 
the  well-settled  law,  that,  where  the  relation  of  fellow  servants 
exists,  there  can  be  no  recovery  for  injury,  the  result  of  the 
negflig^ence  or  misconduct  of  the  fellow  servant,  where  the  qegfli- 
g^ence  or  misconduct  does  not  relate  to  a  duty  the  master  owes 
the  servant  and  that  he  cannot  delegfate  to  an  ag^ent  or  subordi- 
nate. Ruemmeli-Braum  Co.  v.  Cahill,  14  Okl.  432,  79  Pac.  260. 
While  in  the  above  case  it  was,  under  the  facts,  held  that  the 
injury  was  caused  by  the  negligence  of  a  fellow  servant,  Mr. 
Justice  Burwell  also  recognized  the  master's  liability  to  the  serv- 
ant for  the  negligence  of  any  duty  which  the  master  owes  to 
the  servant  personally,  and  in  this  connection  he  uses  this  lan- 
g^ag^e:  "It  is  the  positive  duty  of  the  master  to  use  reasonable 
care  in  providing"  safe  tools,  machinery,  and  appliances  to  work 
with ;  a  safe  place  to  work  in,  safe  materials  to  work  on,  and 
safe  fellow  servants  and  co-employees,  and,  if  the  business  is 
such  as  to  require  it,  to  provide  safe  and  proper  rules  and  regu- 
lations for  the  conducting  of  the  same.  Negligence  in  the  per- 
formance of  any  of  these  positive  duties  will  render  the  master 
liable  without  regard  to  the  standing  or  authoritv  of  the  em- 
ployee through  whose  fault  the  injury  is  occasioned."  As  before 
stated,  it  is  now  the  fundamental  and  well-settled  law  of  the 
land  that  it  is  the  duty  of  the  master  to  furnish  the  servant  safe 
tools,  materials,  and  structures  to  work  with  and  upon,  and  to 
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keep  them  in  proper  repair.  He  cannot  delegate  these  duties 
to  an  agent  or  subordinate  so  as  to  relieve  himself  from  personal 
liability.  In  cases  of  great  railroad  and  other  corporations,  the 
master  must,  of  necessity,  delegate  the  performance  of  such  du- 
ties to  subordinates,  but  this  does  not  in  any  sense  change  the 
master's  liability.  He  remains  responsible  to  all  his  servants 
for  the  negligent  acts  of  such  subordinates  in  regard  to  these 
imposed  obligations  of  the  master  to  his  servant  in  every  par- 
ticular, and  to  the  same  extent  as  if  the  master  himself  had 
acted.  The  rule  applies  alike  when  the  master  is  an  individual 
oi  is  a  corporation  that  is  capable  of  acting  by  its  agents  and 
employees  only.  A  person  entering  the  services  of  a  corporation 
has  a  right  to  assume  that  it,  as  the  master,  has  and  will  con- 
tinue to  discharge  its  obligations  as  such  master.  The  master 
is  not  called  upon,  of  course,  to  warrant  the  safety  of  the  em- 
ployee. The  employee  assumes  all  risks  incident  to  the  employ- 
ment. The  greater  the  danger  of  the  employment,  the  greater 
the  risk  undertaken  by  the  employee ;  but  the  risk  of  hazard  so 
undertaken  extends  only  so  far  as  it  is  incident  to  the  employ- 
ment undertaken,  and  the  employee  does  not  assume  and  cannot 
be  held  to  have  assumed  risks  of  the  negligence  of  the  master. 
The  master,  whether  a  corporation  or  an  individual,  is  bound  to 
exercise  such  care  as  is  reasonably  demanded  in  providing  proper 
tools,  materials,  structures,  and  safe  places  to  work,  and  to 
keep  roadbeds,  tracks,  and  bridges,  for  the  use  of  its  servants, 
in  good  condition  and  safe  repair.  When  this  has  been  done 
the  master  has  discharged  his  duty,  and,  if  the  servant  is  then 
injured  such  injury  will  be  regarded  as  an  incident  to  his  em- 
ployment, and,  if  the  servant  is  injured,  such  injury  is  clearly 
an  assumed  risk,  and  this  is  true  though  the  injury  be  caused 
by  the  negligence  of  a  fellow  servant. 

As  before  stated  it  is  the  duty  of  the  master  to  furnish  a  safe 
place  for  the  servant  to  work  and  safe  structures  to  work  upon. 
The  plaintiff  in  this  case  was  injured  by  his  engine  falling 
through  a  defective  bridge,  and  the  question  arises  as  to  whether 
or  not  a  bridge  is  a  place  where  a  locomotive  fireman  is  called 
upon  to  work  so  that  the  duty  devolves  upon  the  master  to  keep 
the  place  in  safe  condition  for  his  use.  "Bridges  form  part  of 
a  working  place  of  trainmen  and  some  other  classes  of  railroad 
employees,  and,  generally,  the  rules  which  prescribed  the  dut>' 
of  the  employer  as  to  the  safety  of  the  working  place  applv  to 
bridges."  Section  1171,  Elliott  on  Railroads;  Knahita  v.  Ore- 
gon Short  Line  U.  N.  Ry.  Co.,  21  Or.  136,  27  Pac.  91 :  Galves- 
ton, H.  &  S.  A.  Rv.  Co.  V,  Daniels  et  al.  (Tex.  Civ.  App.)  28 
S.  W.  711 ;  Texas  &  P.  Rv.  Co.  v.  Smith,  67  Fed.  524,  14  C.  C. 
A.  509,  31  L.  R.  A.  321 ;  Bogart  v,  Delaware,  L.  &  W.  R.  Co., 
145  N.  Y.  283,  40  N.  E.  17.  "While  it  is  true  that  a  railroad 
company  is  not  liable  for  an  injury  to  its  servant  occasioned  by 
the  negligence  of  a  fellow  servant  in  the  same  line  of  employ- 
ment, yet  this  rule  has  no  application  to  an  injury  caused  bv 
defects  in  the  machinery  of  the  company,  its  tracks  or  bridges, 
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which  it  mi^ht  have  known  and  provided  against  by  the  exercise 
of  the  highest  care  and  diligence,  it  beings  the  duty  of  such  com- 
panies to  furnish  their  servants  safe  materials  and  structures, 
and  keep  them  in  proper  repair.  Where  a  servant  of  a  railway 
company  is  injured  or  killed  in  consequence  of  the  Riving  wav 
of  a  wooden  bridge,  which  is  defective  throug^h  a^e  and  ex- 
posure to  the  weather,  the  company  cannot  escape  liability  from 
the  fact  that  the  bridge  was  constructed  properly  in  the  first 
place,  and  it  employed  skillful  and  competent  subordinates  to 
inspect  and  repair  its  bridges.  Ordinary  prudence  in  such  a 
case  is  not  sufficient,  but  the  highest  degree  of  diligfence  con- 
sistent with  the  practical  operation  of  the  road  is  required. 
*  *  *  It  is  further  urged  by  appellants,  if  the  death  of 
Conroy  (the  fireman  on  the  engine)  resulted  from  the  negli- 
gence of  the  superintendent  of  the  bridge  department,  appel- 
lants are  not  liable  because  deceased  and  the  superintendent 
were  fellow  servants  in  the  same  general  undertaking.  It  is 
unnecessary  to  comment  on  the  many  cases  cited  by  appel- 
lants in  support  of  the  proposition  that  the  doctrine  of  re- 
spondeat superior  has  no  application  here.  The  principles  which 
ruled  this  case  have  been  fully  stated  in  N.  W.  R.  R.  Co.  v. 
Swett,  AdmV,  45  111.  201,  92  Am.  Dec.  206,  and  111.  Cent. 
R.  R.  Co.  r.  Welch,  52  111.  183,  4  Am.  Rep.  593,  in  which  it 
was  held  that  railroad  companies  are  bound  to  furnish  their 
servants  safe  materials  and  structures,  and  to  keep  them  in 
proper  repair,  and  a  person  entering  the  service  of  a  railroad 
company  has  a  right  to  presume  that,  in  these  respects,  the 
company  has  discharged  its  obligation.  *  *  *  This  cer- 
tainly is  a  wholesome  rule  as  well  for  the  public  as  for  the 
companies,  for  it  is  to  their  interest  to  have  their  road  and 
appliances  safe  and  in  the  best  condition."  Toledo,  Peoria  & 
Warsaw  Ry.  Co.  v,  Conroy,  68  111.  560.  In  a  recent  case  in- 
volving facts  approaching  this  case,  the  United  States  Supreme 
Court,  speaking  through  Chief  Justice  Fuller,  in  Union  Pac. 
Ry.  Co.  V,  O'Brien,  161  U.  S.  451,  16  Sup.  Ct.  618,  40  L.  Ed. 
766,  used  the  following  language:  "A  railroad  company  is 
bound  to  provide  suitable  and  safe  materials  and  structures  in 
the  construction  of  its  road  and  appurtenances,  and  if,  from  a 
defective  construction  thereof,  an  injury  happen  to  one  of  the 
servants,  the  company  is  liable  for  the  injury  sustained.  The 
servant,  on  his  part,  undertakes  the  risks  of  the  employment 
as  far  as  they  spring  from  defects  incident  to  the  service,  but 
he  does  not  take  the  risks  of  the  negligence  of  the  master  itself. 
The  master  is  not  to  be  held  as  guarantying  or  warranting 
absolute  safety  under  all  circumstances,  but  is  bound  to  ex- 
ercise the  care  which  the  exigency  reasonably  demands  in  fur- 
nishing proper  roadbed,  track,  and  other  structures,  including 
sufficient  culverts  for  the  escape  of  water  collected  and  accu- 
mulated by  embankments  and  excavations.  *  *  *  The 
general  rule  undoubtedly  is  that  a  railroad  company  is  bound  to 
provide  suitable  and  safe  materials  and  structures  in  the  con- 
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struction  of  its  road  and  appurtenances,  and  if,  from  a  defective 
construction  thereof,  an  injury  happen  to  one  of  its  servants, 
the  company  is  liable  for  the  injury  sustained.  The  servant 
undertakes  the  risks  of  the  employment  as  far  as  they  springy 
from  defects  incident  to  the  service,  but  he  does  not  take  the 
risks  of  the  negfligence  of  the  master  itself.  The  master  is 
not  to  be  held  as  g^uarantyingf  or  warranting^  absolute  safety 
under  all  circumstances,  but  it  is  bound  to  exercise  the  care 
which  the  exig^ency  reasonably  demands  in  furnishing  prop)er 
roadbed,  track,  and  other  structures,  including  sufficient  culverts 
for  the  escape  of  water  collected  and  accumulated  by  its  em- 
bankments and  excavations."  161  U.  S.  451,  16  Sup.  Ct.  618, 
40  L.  Ed.  766;  Hough  v.  Railway  Co.,  100  U.  S.  213,  25  L.  Ed. 
612 ;  Texas  &  Pac.  Ry.  Co.  v.  Cox,  145  U.  S.  593,  12  Sup.  Ct. 
905,  36  L.  Ed.  829;  Gardner  v,  Mich.  Cent.  Ry.,  150  U.  S.  349, 
359,  14  Sup.  Ct.  140,  37  L.  Ed.  1107;  U.  P.  Ry.  v.  Daniels, 
152  U.  S.  684,  14  Sup.  Ct.  756,  38  L.  Ed.  597;  Chicago  &  N.  W. 
R.  R.  V,  Swett,  45  111.  197,  92  Am.  Dec.  206;  T.  &  P.  Ry.  v. 
Conroy,  68  111.  560;  Stoher  v.  Iron  Mountain  Ry.,  91  Mo.  509, 
4  S.  W.  389;  Paulmier  &  Erie  R.  R.,  34  N.  J.  Law,  151 ;  Snow 
V,  Housatonic  R.  R.  Co.,  8  Allen  (Mass.)  441,  85  Am.  Dec, 
720;  Huddleston  v.  Lowell  Machine  Shops,  106  Mass.  282; 
Smith  V,  Harlem  R.  R.  Co.,  19  N.  Y.  127,  75  Am.  Dec.  305; 
Patterson  v,  Connelsville  R.  R.  Co.,  76  Pa.  389,  18  Am.  Rep, 
412.  "The  breaking  of  a  railroad  trestle  by  a  flood,  and  the 
drift  carried  thereby,  renders  the  railway  company  liable  to  an 
employee  injured  thereby  on  the  ground  of  negligence,  if  the 
character  of  the  flood  and  drift  is  such  as  might  reasonably 
have  been  anticipated."  Terre  Haute  &  Indianapolis  Rv.  Co. 
V,  Fowler,  AdmV  (Ind.)  56  N.  E.  228,  48  L.  R.  A.  531.  It  is 
needless  to  further  multiply  citations. 

The  contention  is  also  made  by  the  plaintiff  in  error  that 
defendant  in  error,  Wm.  N.  Wilson,  was  guilty  of  contributory 
negligence  that  clearly  bars  his  right  to  recover  in  this  case 
because  he  recklessly  ventured  upon  the  bridge  in  question, 
knowing  of  its  defective  condition.  We  cannot  indorse  this 
view.  When  the  engine  was  first  cut  off  from  the  train  and 
run  out  onto  the  bridge,  it  was  discovered  that  the  bridge  was 
yielding  under  the  weight  of  the  engine,  and  the  engineer 
reversed  and  ran  his  engine  back  off  the  bridge.  Then  Falla- 
hay,  the  foreman  of  the  bridge  gang,  and  J.  Pratt,  the  superin- 
tendent of  construction,  with  a  force  of  men  proceeded  to 
repair  the  bridge  by  building,  as  we  have  before  stated,  what  is 
known  in  bridge  construction  as  a  "false  span,"  and  when  this 
was  completed  the  engineer  was  assured  that  the  bridge  was 
safe  for  use,  and  he  was  advised  and  directed  to  go  upon  it 
with  his  engine,  and  of  this  fact  the  fireman  Wilson  was  also 
informed,  and  he  took  his  place  beside  the  engineer  and  went 
with  him  onto  the  defective  bridge.  Neither  the  engineer  nor 
the  fireman  were  bridge  builders,  and  they  had  no  special 
knowledge   of     such    department.      They    were   advised   by   the 
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foreman  of  the  bridge  fi^ang^  and  by  the  superintendent  of  con- 
struction that  they  had  properly  and  safely  repaired  the  bridge, 
and  upon  that  assurance  they  went  onto  it  with  their  eng^ine. 
Under  these  circumstances  the  question  of  contributory  neg- 
lififence  became,  and  was,  a  pure  question  of  fact  for  the  jury, 
and,  having:  been  submitted  to  the  jury  under  proper  instruc- 
tions, we  think  the  finding:  ag^ainst  the  construction  company  is 
conclusive  upon  this  question.  Chicagfo,  R.  I.  &  P.  Ry.  Co.  v, 
Durand,  65  Kan.  857,  69  Pac.  1126,  100  U.  S.  213,  25  L.  Ed. 
612;  Brinkmeier  v.  Missouri  Pac.  R.  Co.,  69  Kan.  738,  77  Pac. 
586,  161  U.  S.  451,  16  Sup.  Ct.  618,  40  L.  Ed.  766;  56  N.  E. 
228,  48  L.  R.  a.  531,  and  cases  there  cited. 

It  is  also  contended  by  the  plaintiff  in  error  that  the  injury 
sustained  by  defendant  in  error,  Wilson,  was  an  incident  to  the 
hazardous  employment  he  had  undertaken,  and.  therefore,  clearly 
an  assumed  risk,  for  which  he  has  no  remedy  under  the  law. 
As  before  stated,  the  employee  assumes  all  risks  incident  to  the 
employment,  but  the  risks  or  hazards  so  undertaken  extend 
only  so  far  as  they  are  incident  to  the  emplo3anent.  The  em- 
ployee does  not  assume  and  cannot  be  held  to  have  assumed 
risks  of  the  neglig^ence  of  the  master.  This  action  was  beg^n, 
and  has  been  prosecuted,  upon  the  claim  of  the  negflig^ence 
of  the  construction  company  in  the  premises,  and  plaintiff  has 
recovered  upon  that  theory.  The  question  of  assumed  risks, 
under  all  the  facts  in  the  case,  like  the  question  of  contributory 
negfligfence,  was  properly  submitted  to  the  jury,  and  has  been 
determined  ag^ainst  the  plaintiff  in  error,  and  we  cannot  say, 
as  a  matter  of  law,  that  the  finding^  of  the  jury  is  erroneous, 
and  therefore  it  should  stand.  65  Kan.  857,  69  Pac.  1126;  69 
Kan.  783,  77  Pac.  586,  and  cases  cited. 

After  a  careful  consideration  of  the  case,  we  are  clear  that 
a  railroad  bridg^e,  such  as  the  one  falling:  in  this  case,  is  a 
place  or  structure  where  a  locomotive  fireman  is  called  upon  to 
work  in  the  ordinary  dischargee  of  his  duty,  and,  therefore,  it 
was  the  duty  of  the  master  to  so  construct  or  reconstruct  the 
same  as  that  it  would,  at  all  times,  be  safe  for  the  use  of  its 
servant,  and  to  keep  the  same  in  repair.  The  bridg:e  in  question 
was  clearly  defective,  and  the  construction  company  cannot 
be  h^ard  to  say,  under  the  evidence  and  law,  that  it  is  not 
liable.  The  construction  company  owed  its  servant,  Wm.  N. 
Wilson,  a  personal  duty,  under  the  law,  of  keeping:  this  bridg:e 
in  reasonably  safe  repair  for  Wilson's  use.  It  failed  in  this. 
Its  liability  has  been  clearly  shown,  and  the  judgement  of  the 
court  below  is  affirmed.  All  the  Justices  concurring,  except 
BuRWELL,  J.,  who  presided  in  the  court  below,  not  sitting:. 


606         Vol  21  R  R  R— Vol  44  Am  &  Enc  R  Cas,  N  S 


Cole  v.  Blue  Ridge  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  Sept.  11,  190«.) 

[55  S.  E.  Rep.  126.] 

Appeal — Reversal— Error  in  Instructions. — A  judgment  should  be 
reversed  for  error  in  instructions,  though  there  may  be  other  grounds 
on  which  it  may  reasonably  be  based. 

Railroads — Failure  to  Signal— Punitive  Damages.* — Under  Code 
1902,  §  2139,  punitive  damages  may  be  awarded  for  willful  or  reckless 
failure  to  give  the  signals  required  by  section  2132,  at  a  railroad 
crossing,  where  the  complaint  alleges  that  defendant  recklessly  failed 
to  give  such  signal. 

Negligence— Contributory  Negligence.! — An  instruction  that,  if 
plaintiff  contributed^to  the  injury  as  the  immediate  cause  of  it,  then 
he  could  not  recover,  though  defendant  company  was  negligent,  was 
not  an  improper  definition  of  contributory  negligence. 

Appeal  from  Common  Pleas  Circuit  Court  of  Anderson 
County;  Dantzler,  Judg^e. 

Action  by  Georg^e  M.  Cole  against  the  Blue  Ridg^e  Railway 
Company.  Judgment  for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

T.  P.  Cothran,  for  appellant. 
Martin  &  Earle,  for  respondent. 

Pope,  C.  J.  The  plaintiff  in  his  complaint  seeks  to  recover 
the  sum  of  $1,000,  together  with  costs,  as  damages  for  the 
killing  of  his  horse  by  the  defendant  on  tfie  crossing  of  the 
defendant's  railway  over  a  public  highway,  in  the  town  of 
Pendleton,  in  this  state,  on  the  20th  of  July,  1904.  It  is  also 
alleged  that  the  engine  and  tender  of  the  defendant  at  the 
time  of  the  killing  of  the  horse  was  being  run  recklessly  and 
at  a  high  rate  of  speed,  and  that  neither  the  bell  nor  the  whistle 
of  the  engine  was  sounded,  as  required  by  law,  at  the  time 
of  such  collision.  The  defendant  in  its  answer  admits  its  cor- 
poration under  the  laws  of  this  state,  and  also  the  killing^  of 
plaintiff's  horse  by  a  collision  at  the  crossing  of  a  public  road 

♦For  the  authorities  in  this  series  on  the  question,  when  punitive 
or  exemplary  damages  are,  and  are  not,  recoverable,  see  foot-note 
appended  to  Yazoo  &  M.  V.  R.  Co.  v.  Sanders  (Miss.),  19  R.  R.  R. 
656,  42  Am.  &  Enj?.  R.  Cas.,  N.  S.,  656;  Atchison,  etc.,  Ry.  Co.  v. 
Rinprle  (Kan.),  19  R.  R.  R.  192,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  192. 

tFor  the  authorities  in  this  series  on  the  question,  what  is,  and  is 
not,  contributory  neprlip^ence,  see  foot-notes  appended  to  Normile  v. 
Wheeling:  Traction  Co.  (W.  Va.),  18  R.  R.  R.  235,  41  Am.  &  Eur. 
R.  Cas..  N.  S.,  235;  foot-notes  appended  to  South  Chicago  City  Ry. 
Co.  V.  Kinnare  (111.),  18  R.  R.  R.  229,  41  Am.  &  Eng.  R.  Cas.,  N.  S.. 
229. 

For  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  for  simple  negligence  where  there  was  also  con- 
tributory negligence,  see  foot-notes  appended  to  Lexington  St.  Ry. 
Co.  V.  Strader  (Ky.),  20  R.  R.  R.  273.  43  Am.  &  Eng.  R.  Cas.,  N.  S., 
273;  Looney  v.  Metropolitan  R.  Co.  (U.  S.),  18  R.  R.  R.  617,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  617. 
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and  defendant's  line  of  railway,  but  it  denies  that  such  road  is 
a  public  higfhway  and  is  much  used  by  the  people.  It  also 
denies  that  the  en^ne  of  the  defendant  struck  the  plaintiff's 
horse  and  bug^  while  the  engfine  was  bein^  negligently  and 
recklessly  run  by  the  defendant  at  a  high  rate  of  speed  in  the 
town  and  over  said  highway  crossing;  and  also  it  denied  the 
failure  to  ring  the  bell  and  sound  the  whistle  on  said  engine 
for  the  distance  of  500  yards  from  the  said  crossing  and  to 
keep  the  same  ringing  or  sounding  until  the  engine  crossed  said 
highway.  It  also  alleges  that  the  plaintiff's  damage  was  caused 
by  his  own  gross  negligence  contributing  therewith  as  proxi- 
mate cause  of  the  action.  The  cause  came  on  for  trial  before 
his  honor  Judge  Dantzler,  and  a  jury.  Both  sides  offered  testi- 
mony tending  to  prove  the  respective  issues  of  the  parties  liti- 
gant. After  a  charge  by  the  judge,  the  verdict  of  the  jury 
was  for  the  plaintiff  for  $200.  After  entry  of  judgment 
thereon,  the  defendant  appealed  upon  two  grounds,  and  these 
we  will  now  consider. 

"(1)  The  presiding  judge  erred  in  charging  the  jury,  in 
relation  to  the  alleged  statutory  ground  of  liability,  that  the 
plaintiff  would  be  entitled  to  punitive  damages  if  the  jury  found 
that  the  failure  of  the  defendant  to  give  the  signals  required 
by  section  2132,  Civ.  Code  1902,  was  the  result  of  willfulness, 
wantonness,  or  recklessness.  Specifications :  ( 1 )  The  complaint 
does  not  allege  either  willfulness  or  wantonness.  (2)  The 
statute,  section  2139,  does  not  allow  or  warrant  recovery  under 
it  of  punitive  damages  for  a  neglect  to  comply  with  section 
2132;  under  it  there  can  be  a  recovery  of  actual  damages  only, 
and  for  neglect  only  to  give  the  signals.  It  is  a  statute  of 
exceptional  liability,  and  contains  no  provision  for  punitive 
damages  for  a  willful,  wanton,  or  reckless  failure  to  give  the 
signals."  We  might  remark  just  here  that  the  plaintiff  re- 
spondent insists  that  it  is  unnecessary  to  consider  this  appeal 
because  he  alleges  that  it  was  harm2**.ss  error,  even  if  we  admit 
that  it  was  error,  for  the  circuit  judge  to  so  charge,  as  herein 
complained  of,  because  it  is  evident  from  the  testimony  intro- 
duced in  the  case  that  the  jury  only  gave  a  verdict  for  the 
value  of  the  horse  killed,  thus  eliminating  any  question  as  to 
punitive  damages.  There  is  no  question  that  the  plaintiff  alone 
introduced  testimony  as  to  the  value  of  the  horse  killed.  Sev- 
eral witnesses  testified  that  the  horse  was  worth  $200.  No  one 
gave  testimony  as  to  a  less  or  greater  value  of  the  horse  killed 
than  $200.  The  defendant  offered  no  testimony  on  this  issue. 
In  disposing  of  this  point  raised  by  the  plaintiff  respondent, 
we  must  remark  that  the  decision  of  this  court  in  Bonham  v. 
Bishop,  23  S.  C.  96,  105,  is  conclusive  against  the  plaintiff's 
point.  This  court  there  declares:  "The  addlitional  grounds 
upon  which  the  respondent  seeks  to  sustain  the  judgment,  not- 
withstanding there  may  have  been  error  in  the  charge,  cannot 
be  considered.  While  it  is  true  that  a  judgment  below  in  a 
case  tried  by  the  court  may  be  affirmed  upon  other  grounds 
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than  those  upon  which  the  circuit  judf^e  placed  it,  the  same  is 
not  true  of  a  case  tried  by  a  jury.  If  erroneous  instructions 
have  been  given  to  the  jury,  we  cannot  know  that  the  conclu- 
sion reached  by  the  jury  was  not  the  result  of  such  instructions, 
and  therefore  this  court  is  bound  to  grant  a  new  trial,  even 
though  there  may  be  other  correct  legal  propositions  applicable 
to  the  case,  which,  if  they  had  been  laid  before  the  jury,  might 
have  induced  them  to  find  the  same  verdict;  because,  if  such 
additional  instructions  are  not  given  and  not  asked  for,  we 
cannot  conjecture  what  effect  they  would  have  upon  the  minds 
of  the  jury.  A  verdict  is  a  compound  result  of  the  legal  in- 
structions given  to  the  jury  by  the  court  and  of  their  findings 
of  fact  applied  to  the  legal  principles  laid  down  for  their  guid- 
ance, and  if  there  is  error  in  the  instructions  then  Aere  is 
necessarily  error  in  the  judgment,  and  it  must  be  reversed." 
So  we  must  decline  to  hold  that  the  verdict  is  conclusive  against 
the  defendant  in  the  particular  there  set  up. 

Recurring  to  the  exception   itself,   we  are   inclined  to   hold 
that  there  was  no  error  in  the  circuit  judge  as  here  complained 
of,  for  section  2139,  vol.  1,  of  Code  of  Laws  S.  C.  1902,  pro- 
vides:   "If  a  person  is  injured  in  his  person  or  property  by 
collision  with  the  engine  or  cars  of  a  railroad  corporation  at  a 
crossing,  and  it  appears  that  the  corporation  neglected  to  give 
the  signals  required  by  this  chapter  and  that  such  neglect  con- 
tributed to  the  injury,  the  corporation  shall  be  liable  for  all 
damages  caused  by  the  collision,  or  to  a  fine  recoverable  by  an 
indictment,  as  provided  in  the  preceding  section,  unless   it   is 
shown  that,  in  addition  to  a  mere  want  of  ordinary  care,  the 
person  having  charge  of  his  person  or  property  was,  at  the  time 
of  the  collision,  guilty  of  gross  or  willful  negligence,  or  was 
acting  in  violation  of  the  law ;  and  that  such  gross  or  willful 
negligence  or   unlawful   act  contributed  to  the  injury."     The 
signals  referred  to  in  section  2139  are  set  out  in  section  2132. 
The  circuit  judge  was  laying  down  the  law  relating  to  punitive 
damages  as  well  as  actual  damages.    There  is  no  limitation  or 
restriction  in  the  statute  relative  to  the  character  of  damages 
to  be  recovered.     Indeed,  the  language  used  would  seem  to 
imply  and  to  cover  all  damages,  and  we  so  hold.     The  term 
"reckless"    was    charged   in   the   complaint,   and   although   the 
words  "willful"  and  "wanton"  were  not  included  in  the  com- 
plaint,  the   word  "reckless"   has   been  held   sufficient  to   allow 
the  jury  to  apportion  exemplary  damages  as  properly  applicable 
thereto.    The  circuit  judge  in  his  charge  defines  punitive  dam- 
ages.    Pickett  V.  Railway  Co.,  69  S.  C.  445,  48  S.  E.  466; 
Proctor  V.  Railway  Co.,  61  S.  C.  170,  39  S.  E.  351 ;  Glover  v. 
Railway  Co.,  57  S.  C.  228,  35  S.  E.  510;  Appleby  v.  Railway 
Co.,  60  S.  C.  49,  38  S.  E.  237;  Boyd  v.  Railway  Co.,  65  S.  C. 
326,  43  S.  E.  817.    In  Proctor  v.  Railway  Co.,  61  S.  C.  189, 
39  S.  E.  358,  it  is  said:    "Now  it  is  quite  true  that  negligence 
may  be  so  gross  as  to  amount  to  recklessness,  but  when  it 
does,  it  ceases  to  be  mere  n^ligence  and  assumes  very  much 
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the  nature  of  willfulness;  so  much  so,  that  it  has  been  more 
than  once  held  in  this  state  that,  a  charge  of  reckless  conduct 
will  justify  the  jury,  if  the  same  be  proved,  in  awarding  puni- 
tive, vindictive  or  exemplary  damages;  while  it  has  never  been 
held,  so  far  as  we  are  informed,  that  the  jury,  under  a  charge 
of  mere  negligence,  would  be  justified  in  awarding  vindictive 
or  exemplary  damages.  One  in  charge  of  so  powerful  and 
dangerous  a  piece  of  machinery  as  a  locomotive  is  bound  to 
use  care  in  operating  it,  so  as  to  avoid  so  far  as  practicable 
doing  injuries  to  others;  and  if  he  uses  such  machine  recklessly 
and  without  regard  to  the  rights  of  others,  his  conduct  may 
be  characterized  as  well  by  the  term  'willful'  as  by  the  term 
'reckless.' "    We  must  overrule  this  ground  of  appeal. 

"(2)  The  presiding  judge  erred  in  charging  the  jury  as  fol- 
lows: 'Under  the  common-law  liability,  if  a  defendant  company 
is  negligent,  even  if  a  defendant  company  fails  to  observe  due 
care,  yet  if  the  plaintiff  himself  contributed  to  the  injury  as  a 
proximate  cause  of  the  injury,  as  the  immediate  cause  of  it, 
then  the  plaintiflF  cannot  recover.  Although  the  defendant  com- 
pany is  negligent  itself,  if  the  plaintiff  contributed  to  the  injury 
by  his  own  negligence,  as  the  proximate  cause,  or  immediate 
cause,  then  he  cannot  recover.  Specifications :  ( 1 )  The  error 
consists  in  not  having  given,  a  proper  definition  of  contributory 
negligence.  It  is  a  want  of  ordinary  care  upon  the  part  of 
the  person  injured  by  the  negligence  of  another,  combining  and 
concurring  with  that  negligence  and  contributing  to  the  injury 
as  a  (not  the)  proximate  cause  thereof;  it  can  never  exist 
except  when  the  injury  has  resulted  from  the  negligence  of 
the  defendant  as  a  concurring  proximate  cause;  the  negligence 
of  both,  plaintiff  and  defendant,  being  a  proximate  cause  and 
of  the  two  combining  and  concurring,  being  the  proximate 
cause.' "  It  does  not  seem  to  us  that  the  circuit  judge  was  in 
error,  as  here  pointed  out  by  the  appellant.  It  would  have 
been  better  for  him  to  have  adhered  strictly  to  the  language 
used  by  this  court  in  referring  to  contributory  negligence,  yet 
the  language  used  is  so  near  akin  to  that  used  by  this  court 
that  we  scarcely  feel  justified  in  objecting  to  it.  The  circuit 
judge  was  not  asked  to  make  the  definition  of  contributory 
negligence  to  the  jury,  yet  he,  in  what  he  remarked  to  the 
jury  in  this  connection,  pointed  out  the  necessity  of  proximate 
cause.    This  exception  must  be  overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 

21  R  R  R— 39 
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Cranch  V,  Brooklyn  Heights  R.  Co. 

(Court  of  Appeals  of  New  York,  Nov.  13,  1906.) 

[78  N.  E.  Rep.  1078.] 

Railroads — Injuries  to  Pedestrians  on  Track — ^Contributory  Negli- 
gence.*— A  pedestrian,  intending  to  take  passage  on  a  train  at  a  sta- 
tion, was  struck  by  a  train,  which  did  not  stop  there.  No  warning 
was  given  that  the  train  would  not  stop.  Trains  customarily  stopped 
at  the  station  which  fact  was  known  to  the  pedestrian.  The  pedes- 
trian first  saw  the  train  about  700  or  800  feet  from  the  station.  She 
next  saw  it  about  120  feet  from  her  and  instead  of  attempting  to 
cross  th^re,  she  walked  a  distance  of  35  or  40  feet  to  a  place  at  or 
near  the  center  of  a  street  and  without  looking  for  the  approaching 
train  she  stepped  on  the  track,  and  was  injured.  While  walking  the 
distance  of  35  or  40  feet  she  was  in  a  place  of  safety  and  could,  at 
every  instant,  have  commanded  a  full  view  of  the  approaching  train. 
Held,  that  she  was  guilty  of  contributory  negligence  as  a  matter  of 
law. 

Vann  and  Willard  Bartlett,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment. 

Action  by  Ruth  Cranch  against  the  Brooklyn  Heights  Rail- 
road Company.  From  a  judgment  of  the  Appellate  Division 
(95  N.  Y.  Supp.  169)  affirmed  by  a  divided  court  and  judgmen; 
entered  on  the  verdict  of  a  jury  in  favor  of  the  plaintiff,  de- 
fendant appeals.    Reversed,  and  new  trial  granted. 

This  action  was  brought  to  recover  damages  for  injuries 
sustained  by  the  plaintiff  in  a  collision  with  one  of  defendant's 
trains  at  what  is  known  as  the  "Eighty-Fourth  Street  Station" 
of  that  branch  of  its  railroad  which  runs  southerly  from  the 
city  of  Brooklyn  to  Ulmer  Park.  The  Eighty-Fourth  Street 
Station  is  in  the  Bath  Beach  section  of  the  city  of  Brooklyn. 
The  accident  happened  shortly  before  11  o'clock  on  the  morning 
of  November  22,  1901.  The  plaintiff,  a  married  woman,  was 
on  that  date  about  41  years  of  age,  and,  with  her  husband,  had 
resided  within  a  few  blocks  of  the  station  mentioned  for  a 
number  of  years,  so  that  she  was  familiar  with  the  locality,  and 
with  the  times  of  the  running  of  trains  on  defendant's   road. 

*For  the  authorities  in  this  series  on  the  question  whether  there 
can  be  a  recovery  for  injuries  sustained  in  an  attempt  to  cross  a 
railroad  track  in  front  of  a  train  or  car  which  is  seen  by  the  party  to 
be  approaching  before  he  makes  such  attempt,  see  foot-notes  ap- 
pended to  Colomb  V.  Portland  &  B.  St.  Ry.  (Me.),  20  R.  R.  R.  293,  43 
Am.  &  Enpf.  R.  Cas.,  N.  S.,  293;  foot-notes  appended  to  Smith  v.  Min- 
neapolis Ct.  Ry.  Co.  (Minn.),  19  R.  R.  R.  536,  42  Am.  &  Eng.  R.  Cas., 
N.  S.,  536;  foot-note  appended  to  Storr  v.  Grand  Trunk  W.  Ry.  Co. 
(Mich.),  19  R.  R.  R.  194.  42  Am.  &  Ens:.  R.  Cas.,  N.  S.,  194;  Louis- 
ville &  N.  R.  Co.  V.  Molloy's  Adm'x  (Ky.),  18  R.  R.  R.  714,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  714;  Omaha  St.  Ry.  Co.  v,  Mathiesen  (Neb.), 
18  R.  R.  R.  509.  41  Am.  &  Enpf.  R.  Cas.,  N.  S.,  509;  Wolf  v.  City  & 
Suburban  Ry.  Co.  (Ore.),  18  R.  R.  R.  210,  41  Am.  &  Eng.  R.  Cas.. 
N.    S.,   210. 
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At  Eighty-Fourth  street  the  railroad  consists  of  double  tracks 
running  generally  north  and  south.  The  trains  are  propelled 
from  an  overhead  trolley  system.  At  that  point  the  right  of 
way  is  a  private  one  derived  from  a  steam  railroad  which  had 
formerly  been  operated  there.  On  each  side  of  the  tracks  to 
the  south  of  Eighty-Fourth  street,  which  crosses  the  tracks 
from  east  to  west,  are  concrete  platforms  120  feet  in  length 
that  serve  as  stations  for  persons  intending  to  take  passage  on 
defendant's  trains.  The  north-bound  trains  run  to  Brooklyn 
and  pass  in  front  of  the  easterly  platform,  while  the  south- 
bound trains  going  to  Ulmer  Park  pass  in  front  of  the  westerly 
platform.  At  about  20  minutes  to  11  on  the  morning  of  the 
accident  the  plaintiff,  in  company  with  her  husband,  left  her 
home  intending  to  take  a  train  to  Brooklyn  which  was  scheduled 
to  leave  Eighty-Fourth  street  at  10:53.  They  approached  the 
tracks  from  the  west  by  a  diagonal  foot  path  across  a  vacant 
lot.  When  they  had  crossed  this  vacant  lot,  and  had  reached 
Eighteenth  avenue,  which  is  adjacent  to  the  defendant's  right 
of  way  on  the  west,  they  saw  a  train  approaching  from  the  south 
and  then  about  700  or  800  feet  distant.  They  supposed  that 
it  was  the  10:53  train  to  Brooklyn  which  they  intended  to 
take.  Continuing  towards  the  tracks  and  expecting  to  cross 
them  to  the  opposite  platform  ahead  of  the  approaching  train 
their  progress  was  interrupted  by  a  train  from  Brooklyn  which 
came  in  on  the  south-bound  track  in  front  of  them,  crossed 
Eighty-Fourth  street  and  stopped  at  the  platform  on  the  west- 
erly side.  The  rear  end  of  the  last  car  of  this  south-bound 
train  stopped  at  about  the  northerly  end  of  the  platform  on 
the  westerly  side,  which  is  about  6  feet  south  of  the  Eighty- 
Fourth  street  crossing.  As  they  crossed  behind  the  rear  car  of 
this  train  and  emerged  from  behind  it  into  the  space  between 
the  two  tracks,  the  plaintiff  looked  to  the  south  and  saw  the 
oncoming  north-bound  train  at  the  southerly  end  of  the  con- 
crete platform  about  120  feet  away.  Her  husband  crossed  safely 
at  this  point  and  reached  the  northerly  end  of  the  platform  on 
the  opposite  side,  which  is  nearer  to  Eighty-Fourth  street  than 
the  one  on  the  westerly  side.  The  plaintiff  did  not  attempt 
to  follow  her  husband  across  at  this  point.  Having  seen  the 
train  approaching  at  the  other  end  of  the  platform,  and  evi- 
dently supposing  that  it  would  stop  by  the  time  the  first  car 
reached  the  northerly  end  of  the  platform,  she  turned  and 
walked  towards  the  north  about  35  feet,  taking  the  same  direc- 
tion as  the  approaching  train.  This  took  her  well  into  the 
center  of  Eighty-Fourth  street.  She  then  attempted  to  cross 
without  again  looking  at  the  approaching  train.  Just  as  she 
placed  one  foot  on  the  track  she  was  struck  by  the  motor  car 
of  the  north-bound  train,  which  had  not  slackened  its  speed, 
and  sustained  the  injuries  complained  of.  The  plaintiff  and 
her  husband  acted  upon  the  assumption  that  this  train  was  the 
one  due  to  leave  for  Brooklyn  at  10:53,  and  that  it  would  stop 
as  usual  in  front  of  the  Eighty-Fourth  street  platform  in  such 
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a  position  that  the  first  car  would  not  pass  beyond  the  northerly 
end  of  the  platform.  It  transpired,  however,  that  it  was  not  a 
re^lar  train,  and  was  not  scheduled  to  stop  at  that  station. 
The  place  at  which  the  plaintiff  attenipted  to  cross  was  shown, 
by  the  plaintiff's  evidence,  to  be  considerably  to  the  north  of 
the  usual  stopping  place  of  trains  at  this  station.  The  plaintiff's 
evidence  tended  to  show,  and  the  jury  were  justified  in  finding, 
that  all  trains,  except  those  running  at  night  after  9  or  10 
o'clock  and  in  the  early  morning,  came  to  a  stop  at  this  station, 
and  that  the  front  end  of  the  first  car  of  such  stopping  trains 
did  not  usually  project  more  than  a  few  feet  beyond  the  end 
of  the  platform  towards  the  Eighty-Fourth  street  crossing. 
The  evidence  also  justified  the  jury  in  finding  that  in  approach- 
ing this  station  those  in  charge  of  the  train  that  caused  the 
accident- blew  no  whistle,  rang  no  bell,  or  gave  any  warning  of 
its  approach,  and  that  the  speed  of  the  train,  which  was  about 
12  miles  an  hour,  was  not  slackened.  In  short,  that  nothing 
was  done  to  indicate  that  this  was  not  the  regular  train  sched- 
uled to  stop  at  the  Eighty-Fourth  Street  Station  at  that  time. 

/.  /?.  O eland,  for  appellant. 
Stephen  C.  Baldunn,  for  respondent. 

Werner,  J.  (after  stating  the  facts).  For  the  purposes  of 
this  discussion  we  will  assume  that  the  jury  had  the  right  to 
charge  the  defendant  with  negligence,  for  there  was  evidence 
tending  to  show  that  those  in  charge  of  the  train  with  which 
the  plaintiff  collided  gave  no  signal  or  warning  of  its  approach 
to  the  crossing  at  which  the  accident  happened.  We  must  also 
assume  that  the  evidence  warranted  the  finding  that  all  of  the 
north-bound  trains  of  the  defendant  stopped  at  the  Eighty- 
Fourth  Street  Station,  and  that  this  fact  was  known  to  th:- 
plaintiff,  who  had  been  a  resident  in  that  vicinity  for  many 
years,  and  had  been  a  frequent  passenger  on  the  defendant's 
railroad.  If  these  facts,  in  and  of  themselves,  justified  the 
plaintiff's  attempt  to  cross  the  tracks  at  the  time  and  in  the 
manner  above  indicated,  it  would  logically  follow  that  the  ver- 
dict of  the  jury  was  proper,  and  that  its  affirmance  by  the 
Appellate  Division  was  necessary.  It  seems  to  us,  however, 
that  the  plaintiff's  evidence  upon  this  feature  of  the  case  not  only 
failed  to  establish  her  freedom  from  contributory  negligence, 
but  demonstrated  its  existence  as  matter  of  law.  The  evidence 
which  tended  to  show  that  all  of  the  defendant's  north-bound 
trains  stopped  at  the  Eighty-Fourth  Street  Station  was  clearly 
competent  and  cogent  upon  that  question,  and,  standing  alone, 
might  have  been  sufficient  to  sustain  the  conclusion  that  the 
plaintiff  was  free  from  contributory  negligence.  But  there  is 
something  more.  The  plaintiff  testified  that  from  the  time  when 
she  and  her  husband  reached  Eighteenth  avenue  and  first  saw 
the  north-bound  train  at  a  distance  of  700  or  800  feet  south  of 
the  station,  she  did  not  see  it  again  tmtil  she  looked  around 
the  rear  end  of  the  south-bound  train  which  had  stopptd  at  the 
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station.  At  that  moment  she  saw  the  north-bound  train  coming 
into  the  southerly  end  of  the  station  at  a  distance  of  at  least 
120  feet  south  of  the  point  from  which  she  took  her  observa- 
tion. Instead  of  attempting^  to  cross  then  and  there,  as  she 
mi^ht  possibly  have  done  in  safety,  she  concluded  to  walk  to 
the  north  for  a  distance  of  35  or  40  feet,  to  a  place  at  or  near 
the  center  of  Eighty-Fourth  street.  What  was  her  purpose  in 
doing-  this?  She  was  doubtless  acting^  upon  the  assumption 
that  the  train  would  stop  at  the  station,  and,  therefore,  con- 
cluded to  go  far  enough  to  the  north  to  be  entirely  clear  of  the 
motor  car  of  the  train  which,  in  stopping,  might  run  slightly 
past  the  limits  of  the  station  and  into  the  boundaries  of  Eighty- 
Fourth  street.  Having  taken  this  precaution,  while  she  was  in 
a  place  of  absolute  safety  from  which  she  could  at  every  instant 
have  commanded  a  full  view  of  the  approaching  train,  it  is 
obvious  that  she  should  not  have  attempted  to  cross  the  track 
without  first  looking  to  see  whether  the  train  had  in  fact  stopped. 
It  is  a  familiar  physical  fact  within  the  knowledge  of  all  persons 
of  ordinary  intelligence  that  railroad  trains,  operated  either  by 
steam  or  electricity,  cannot  always  be  stopped  with  mathemat- 
ical precision  at  a  given  point.  This  fact  is  clearly  demon- 
strated by  the  evidence  which  tends  to  show  that  the  north- 
bound trains,  in  stopping  at  the  Eighty-Fourth  Street  Station, 
would  sometimes  be  brought  to  a  standstill  before  the  motor  car 
reached  Eighty-Fourth  street,  and  on  other  occasions  would 
run  a  little  farther  to  the  north  so  as  to  project  into  Eighty- 
Fourth  street. 

The  inevitable  inference  to  be  drawn  from  the  plaintiff's  own 
testimony  is  that  it  was  this  uncertainty  as  to  the  precise  point 
of  stoppage  of  the  train  that  was  in  her  mind  when  she  con- 
cluded to  make  the  "detour"  of  35  or  40  feet  to  the  north.  In 
doing  so  she  turned  her  back  to  the  oncoming  train  and  never 
looked  again  to  see  where  it  was,  or  whether  it  had  stopped 
or  not,  although  a  simple  turn  of  her  head  would  have  sufficed 
to  gain  for  her  this  all-important  information.  Without  a  look, 
she  put  her  foot  upon  the  north-bound  track.  Before  she  could 
move  forward,  she  was  struck  by  the  train  which  was  then 
moving  at  the  rate  of  12  miles  an  hour.  Without  any  attempt 
to  exercise  her  senses  of  sight  or  hearing  she  stepped  from  the 
zone  of  absolute  safety  into  a  place  of  probable  danger,  and 
this  at  the  very  time  when  the  exercise  of  her  faculties  was 
imperative,  if  her  previous  precautions  were  to  be  of  any  prac- 
tical benefit.  If  such  conduct  does  not  properly  support  the 
legal  inference  of  contributory  negligence,  then  there  c^n  be 
no  case  in  which  the  speculative  finding  of  a  jury  upon  that 
question  may  not  be  substituted  for  legal  rules  of  evidence.  It 
may  be  admitted,  for  argument,  that  the  custom  of  stopping 
all  north-bound  trains  at  this  station  and  the  failure  of  the 
defendant  to  give  any  signal  or  warning  of  its  intention  not  to 
stop  this  particular  train,  might  have  lulled  the  plaintiff  into  a 
feeling  of  security  such  as  described  in  the  case  of  Parsons  z\ 
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N.  Y.  C.  &  H.  R.  R.  R.  Co.,  113  N.  Y.  335,  363,  21  N.  E.  145 
3  L.  R.  A.  683,  10  Am.  St.  Rep.  450.  The  obvious  answer  ta 
that  sufifgfestion  is  that  the  plaintiff's  own  conduct,  considered 
in  the  lifi:ht  of  the  surrounding^  circumstances,  was  utterly  in- 
consistent with  that  theory.  When  the  plaintiff  and  her  husband 
reached  the  northerly  end  of  the  stationary  south-bound  train 
the  husband  crossed  the  intervening  track  and,  according  to 
the  undisputed  testimony,  barely  escaped  collision  with  the  on- 
coming: train.  Had  the  plaintiff  attempted  to  follow  even  a 
moment  later,  an  accident  would  have  been  inevitable.  It  was 
this  emergency  that  must  have  suggested  to  the  plaintiff  the 
propriety  of  going  to  the  north  to  a  point  beyond  which  the  then 
moving  train  would  be  sure  not  to  extend  if  it  were  gf^ing  to 
stop  at  that  station.  Having  done  so  much,  how  could  the 
plaintiff  be  said  to  have  exercised  reasonable  care  and  caution 
without  even  taking  another  look  before  stepping  from  her 
position  of  safety  literally  against  the  motor  car  which  was 
then  directly  in  front  of  her. 

We  do  not  deem  it  necessary  to  go  into  an  extended  dis- 
cussion of  the  decided  cases  for,  in  the  last  analysis,  the  question 
of  contributory  negligence  depends  upon  the  application  of 
well-settled  legal  rules  to  the  special  facts  of  each  given  case. 
As  a  general  rule  the  question  whether  a  person  colliding  with 
a  railroad  train  has  been  guilty  of  contributory  negligence  is 
one  of  fact  for  a  jury  (Parsons  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
supra),  and,  as  applied  to  the  specific  facts  of  this  case,  that 
rule  is  to  be  considered  in  the  light  of  another  rule  to  the  effect 
that  a  person  who  intends  to  take  passage  upon  a  railroad  train 
and  crosses  the  railroad  tracks  at  a  highway  crossing  commonly 
used  for  that  purpose,  is  not  held  to  the  same  strict  exercise  of 
care  and  caution  that  is  required  of  the  ordinary  wayfarer  along- 
the  highway.  Terry  v.  Jewett,  78  N.  Y.  338 ;  Brassell  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  84  N.  Y.  241.  Both  of  these  rules  migrht 
be  successfully  invoked  in  support  of  plaintiff's  contention  that 
her  alleged  contributory  negligence  presented  a  question  of 
fact  for  the  jury,  if  it  were  not  for  the  conclusive  character 
of  the  evidence  showing  that  plaintiff,  although  fully  cognizant 
of  the  threatened  danger,  disregarded  the  most  simple  and  ob- 
vious precautions  for  her  safety  that  common  prudence  and  or- 
dinary intelligence  could  suggest.  Having  gone  out  of  her  way 
to  avoid  the  train,  she  neglected  to  look  for  it  at  a  time  when 
every  instinct  of  self-preservation  and  every  dictate  of  common 
prudence  demanded  such  action.  Instead  of  attempting  to  cross 
at  the  usual  place,  relying  upon  the  customary  stoppage  of  the 
train,  she  had  witnessed  the  dangerous,  albeit  successful,  ex- 
periment of  her  husband,  and  concluded  to  defer  her  crossing  to 
another  time  and  place.  Assuming  that  the  plaintiff  walked  at 
the  rate  of  four  miles  an  hour,  it  would  have  taken  her  between 
S  and  6  seconds  to  make  her  "detour"  of  35  feet,  while  it  would 
have  taken  the  train,  running  at  the  rate  of  12  miles  an  hour, 
between  8  and  9  seconds  to  reach  the  place  where  she  attempted 
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to  cross ;  that  point  beings  155  feet  north  of  the  southerly  entrance 
to  the  station.  Thus,  althoug-h  this  was  a  matter  of  seconds,  the 
plaintiff  still  had  an  appreciable  period  of  time  in  which  to  look 
for  the  train,  after  she  had  arrived  at  the  place  where  she  at- 
tempted to  cross  and  before  that  point  had  been  reached  bv  the 
train.  These  are  the  facts  which  differentiate  this  case  from 
Palmer  v,  N.  Y.  C.  &  H.  R.  R.  Co.,  112  N.  Y.  234,  19  N.  E. 
678 ;  Beecher  v.  Lon^  Island  R.  R.  Co.,  161  N.  Y.  222,  55  N.  E. 
899,  and  the  other  cases  relied  upon  by  the  plaintiff.  In  all  of 
those  cases  there  were  circumstances  from  which  it  was  reason- 
able to  draw  the  inference,  either  that  such  care  had  been  ex- 
ercised as  was  required  in  the  circumstances,  or  that  the  necessity 
for  such  care  had  been  obviated  bv  conditions  well  calculated  to 
lull  a  reasonably  prudent  person  into  a  sense  of  security.  In  the 
case  at  bar  the  plaintiff's  own  testimony  affirmatively  establishes, 
not  only  her  failure  to  exercise  necessary  care,  but  her  evident 
understandingf  and  appreciation  of  the  conditions  which  attended 
her  attempt  to  cross  the  tracks. 

The  judgement  should  be  reversed  and  a  new  trial  gfranted, 
with  costs  to  abide  the  event. 


Sarja  v.  Great  Northern  Ry.  Co. 

(Supreme   Court   of  Minnesota,   Nov.   9,   1906.) 
ri09  N.  W.  Rep.  600.1 

Railroads — Killing  Stock — Contributory  Negligence.* — When  ani- 
mals pass  upon  an  unfenced  railroad  track  and  are  iniured.  the  mere 
fact  that  the  owner  permitted  them  to  unlawfully  run  at  lar^e  does 
not  constitute  contributory  neprlicrence,  per  se. 

Same — Question  for  Jury.* — Evidence  examined,  and  held  the  facts 
do  not  warrant  the  conclusion  as  a  matter  of  law  that  the  owner 
proximately  contributed  to  the  iniury  by  turninur  his  stock  into  a 
clearinpr  upon  his  own  land,  knowing  that  the  fence  adioining  the 
riijjht  of  way  was  insufficient  to  hold  them.  Whether  he  was  guilty 
of  contributory  neprligence,  was  a  question  of  fact  for  the  jury. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  St.  Louis  County;  J.  D.  Ensign, 
Wm.  A.  Cant,  and  Homer  B.  Dibell,  Judges. 

Action  bv  Felix  Sarja  aeainst  the  Great  Northern  Railway 
Company.  Verdict  for  plaintiff.  From  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

♦For  the  authorities  on  the  subject  of  contributory  nejyliprence.  in 
actions  for  runninsr  trains  against  domestic  animals,  see  foot-notes 
appended  to  O'Leary  v.  ChicajfO,  etc.,  Ry.  Co.  (Iowa),  16  R.  R.  R. 
141,  39  Am.  &  EnR.  R.  Cas.,  N.  S.,  141:  foot-notes  appended  to  Little 
Rock  Ry.  &  Elec.  Co.  v.  Newman  (Ark.),  20  R.  R.  R.  631.  43  Am.  & 
EnR.  R.  Cas.,  N.  S..  631;  foot-notes  appended  to  Russell  v.  Maine 
Cent.  R.  Co.  (Me.),  20  R.  R.  R.  308,  43  Am.  &  Eng.  R.  Cas.,  N.  S., 
308. 
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Wm.  R.  Bcgg,  J.  A.  Murphy,  and  Heber  McHugh,  for  ap- 
pellant. 

Miller  &  Clapp,  for  respondent. 

Lewis,  J.  Respondent  is  the  owner  of  40  acres  of  land  in  an 
unsettled  portion  of  St.  Louis  county.  Appellant's  right  of  way 
crosses  one  corner  thereof.  About  20  acres  of  the  land  was 
Cleared,  and  the  house  stood  in  the  clearing^,  a  few  hundred  feet 
from  the  rig'ht  of  way.  Respondent  had  built  a  fence  around  the 
cleared  portion  of  his  land,  and  that  part  of  the  fence  opposite 
the  rig"ht  of  way  was  of  a  temporary  nature,  probably  built  of 
trees  and  brush  when  the  land  was  cleared  some  four  years  be- 
fore. The  rest  of  the  fence  was  sufficient  to  turn  stock.  Re- 
spondent owned  eight  head  of  cattle,  and,  during  the  summer, 
in  accordance  with  the  general  custom  of  that  part  of  the 
country,  they  were  permitted  to  run  at  large  in  the  woods.  The 
country  was  generally  quite  swampy,  and  there  was  no  perma- 
nent roadway  between  respondent's  house  and  the  right  of  way 
except  in  winter.  During  the  summer  the  land  was  swampy 
along  the  right  of  way  opposite  the  clearing.  The  temporary 
fence  next  to  the  right  of  way  on  respondent's  land  was  not  kept 
in  repair,  and  it  was  possible  for  stock  to  go  in  that  direction  to 
the  woods,  or  over  the  right  of  way  upon  the  railroad  track;  no 
railroad  fences  having  been  constructed.  May  12,  1905,  re- 
spondent's cattle  were  left  grazing  in  the  clearing  as  usuaU  and, 
during  his  absence,  crossed  over  the  right  of  way  and  got  upon 
the  railroad  tracks  at  a  point  a  considerable  distance  to  the  east 
of  respondent's  land.  It  does  not  appear  whether  they  went 
upon  the  track  immediately,  or  whether  they  escaped  upon  ad- 
joining premises,  and  afterwards  crossed  over  the  right  of  way 
and  got  on  the  track;  but  while  there  a  freight  train  ran  into 
them,  killing  two  and  injuring  one.  Respondent  having  recov- 
ered a  verdict,  appellant  has  submitted  the  case  to  this  court  for 
review  upon  certain  questions  of  law. 

It  is  asserted  that  it  conclusively  appears  from  the  evidence 
that  the  plaintiff  was  guilty  of  contributory  negligence,  in  that 
his  cattle  had  been  allowed  to  run  at  large  contrary  to  law,  and 
appellant  company  were  not  responsible  for  the  injury  unless 
guilty  of  willful  or  wanton  negligence  in  controlling  its  train, 
after  discovering  the  presence  of  stock  on  the  tracks.  The  cor- 
rect rule  in  such  cases  is  well  stated  in  Ericson  v.  Duluth  &  Iron 
Range  R.  Co.,  57  Minn.  26,  58  N.  W.  822,  as  follows :  "It  is 
the  settled  doctrine  of  this  court  that,  while  the  statutory  liability 
of  railway  companies  for  domestic  animals  killed  or  injured  by 
reason  of  their  failure  to  fence  their  roads  is  subject  to  the  gen- 
eral rule  that  a  person  cannot  recover  whose  negligence  has 
proximately  contributed  to  the  injury  complained  of,  yet  the 
mere  fact  of  voluntarily  permitting  animals  to  unlawfully  run  at 
large  does  not,  as  between  the  owner  and  the  railway  company, 
amount,  per  se,  to  contributory  negligence  *  *  *  that  in  such 
cases,  to  establish  contributory  negligence  there  must  be  some  act 
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or  omission  of  the  plaintiff  proximately  affecting  the  question  of 
the  exposure  of  the  animal  to  dangler,  or  contributing  to  the 
accident.  To  charg^e  the  owner  with  contributory  neg^ligence,  it 
must  appear  that  he  allowed  his  stock  to  run  at  large  under  such 
circumstances  that  the  natural  and  probable  consequence  of  so 
doing  was  that  the  stock  would  go  upon  the  railroad  track  and  be 
injured."  In  that  case  plaintiff  permitted  his  cow  to  run  at  large 
during  the  daytime,  and  graze  on  the  commons  and  in  the  village 
streets,  and  she  got  upon  the  railroad  track  at  a  place  two  miles 
from  the  station  and  was  struck  and  killed  by  one  of  defendant's 
trains.  It  was  held  that  the  question  of  contributory  negligence 
was,  under  those  circumstances,  a  question  of  fact  for  the  jury. 
The  authorities  cited  in  support  of  the  doctrine  were:  Johnson 
V  C,  M.  &  St.  P.  Ry.  Co.,  29  Minn.  425,  13  N.  W.  673 ;  Watier 
V.  C,  St.  P.,  M.  &  O.  Ry.  Co.,  31  Minn.  91,  16  N.  W.  537;  and 
Green  v,  St.  P.,  M.  &  M.  Ry.  Co.,  55  Minn.  192,  56  N.  W.  752. 
In  the  Watier  Case,  plaintiff's  horse  was  turned  loose  in  the  city 
of  Stillwater,  from  where  it  had  wandered  several  miles,  gdt  on 
the  railroad  track,  and  was  killed  by  a  passenger  train.  It  was 
held  that  the  question  of  contributory  negligence  was  for  the 
jury.  In  the  Green  Case,  plaintiff's  horse  was  running  at  large, 
entered  defendant's  track,  and  ran  along  it  for  some  distance 
until  it  was  struck  and  killed  by  ^n  engine.  It  was  held  that  the 
question  of  contributory  negligence  was  for  the  jury.  In  both 
these  cases,  Moser  v,  St.  P.  &  D.  R.  Co.,  42  Minn.  480,  44  N.  W. 
530,  relied  upon  by  appellant,  was  distinguished;  and,  viewed 
from  the  standpoint  of  later  decisions,  that  case  can  no  longer 
be  regarded  as  authority. 

From  the  record  in  the  case  under  consideration,  we  are  satis- 
fied that  it  does  not  conclusively  appear  that  respondent  con- 
tributed proximately  to  the  accident  by  permitting  his  cattle  to 
remain  upon  the  clearing,  knowing  that  the  fence  he  had  con- 
structed upon  his  own  land  adjoining  the  right  of  way  was  in- 
sufficient to  keep  them  from  escaping  in  that  direction.  It  would 
be  different  had  respondent  fenced  all  other  sides  of  the  clearing 
to  the  railroad  track  and  left  that  side  exposed,  knowing  that 
cattle,  in  search  of  pasturage,  would  necessarily  go  upon  the 
track.  As  we  understand  the  record,  the  side  fences  were  not 
constructed  beyond  the  right  of  way,  and  it  was  possible  for 
cattle  to  go  at  large  by  passing  around  the  ends  of  such  fences 
without  coming  near  the  track  itself.  In  brief,  there  is  nothing 
to  indicate  that  respondent  relied  upon  the  track,  or  the  grade 
upon  which  it  rested,  as  a  barrier  to  keep  his  stock  inclosed. 
The  case  is,  therefore,  no  different  than  it  would  be  had  there 
been  no  fences  at  all  around  the  clearing. 

The  trial  court  was  correct  in  submitting  to  the  jury  the 
question  of  contributory  negligence,  and  in  refusing  to  instruct 
the  jury  that  in  no  event  was  appellant  liable,  unless  its  servants 
were  guilty  of  willful  and  wanton  negligence. 

Order  affirmed. 


618         Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas.  N  S 


Birmingham  Ry.,  Light  &  Power  Co.  v.  Clarke- 

(Supreme  Court  of  Alabama,  June  7,  1906.     Rehearini!:  Denied  June 

30,  1906.) 

[41   So.    Rep.    829.] 

Street  Railroads—Collision  with  Vehicle— Personal  Injuries^Ac- 
tion — Complaint. — In  an  action  for  injuries  to  plaintiffs  intestate  in 
a  collision  between  his  buRjary  and  defendant's  street  car,  an  allegation 
in  the  complaint  that  intestate  was  in  a  vehicle  on  a  public  hisfhway 
on  which  defendant's  cars  were  moving,  near  the  intersection  w'th 
another  public  highway,  was  sufficient  to  show  the  relation  of  the 
parties  from  which  a  duty  to  exercise  care  could  be  inferred. 

Appeal — Pleading — Harmless  Error. — Where  an  affirmative  charge 
in  favor  of  defendant  was  given  with  reference  to  a  count  in  a  com- 
plaint, any  error  with  reference  to  a  ruling  on  a  demurrer  to  such 
count  was  harmless. 

Street  Railroads — Travelers  on  Highways — Injuries — Care  Re- 
quired.*— It  is  the  duty  of  operators  of  street  cars  to  always  keep 
their  cars  under  reasonable  control  and  keep  a  diligent  lookout  for 
persons  who  may  go  or  be  on  the  tracks  in  the  streets,  and  on 
seeing  any  person  on  the  street  in  danger  of  being  run  upon  to  use 
reasonable  diligence  to  avoid  injuring  him. 

Trial — Requests  to  Charge. — Where  an  instruction  on  a  material 
issue  is  correct,  if  the  party  desires  any  further  explanation  as  to  the 
facts,  it  is  his  duty  to  request  explanatory  charges. 

Street  Railroads — Travelers  in  Highway — Injuries — ^Last  Clear 
Chance.! — If,  after  the  driver  of  a  vehicle  by  his  own  negligence  has 
driven  within  the  zone  of  danger  from  a  street  car,  the  motorman 
realizes  his  danger  and  negligently  fails  to  do  all  reasonably  within 
his  power  to  avoid  a  collision,  and  a  collision  occurs  from  which  the 
driver  of  the  vehicle  is  killed,  the  driver's  negligence  would  not  be 
the  proximate  cause  of  his  death,  and  would  therefore  be  no  defense 
to  the  negligence  of  the  motorman. 

Same — Duty  of  Motorman.} — The  motorman  of  a  street  car  is  en- 

*For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  in  charge  of  street  cars  to  avoid  collisions  with  other 
users  of  streets,  see  foot-notes  appended  to  Latson  v.  St.  Louis 
Transit  Co.  (Mo.\  19  R.  R.  R.  845,  42  Am.  &  Eng.  R.  Cas..  N.  S.. 
845;  Foulk  v.  Wilmington  City  Ry.  Co.  (Del.  Supr.  Ct).  19  R.  R.  R. 
541.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  541;  foot-notes  appended  to  Smith 
V.  Minneaoolis  St.  Ry.  Co.  (Minn.\  19  R.  R.  R.  536,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  536;  Boudwin  v.  Wilmington  City  Ry.  Co.  (Del.  Supr. 
Ct),  19  R.  R.  R.  564,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  564;  foot-notes 
appended  to  Ablard  v.  Detroit  United  Ry.  (Mich.),  18  R.  R.  R.  722,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  722;  McKee  v.  Harrisburg  Traction  Co. 
(Pa.),  18  R.  R.  R.  3,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  3. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  last  clear 
chance  doctrine,  see  foot-note  appended  to  Barry  v.  Kansas  City, 
etc.,  Ry.  Co.  (Ark.),  18  R.  R.  R.  735,  41  Am.  &  Eng.  R.  Cas..  N.  S., 
735;  foot-notes  appended  to  Green  v.  Los  Angeles  Term.  Ry.  Co. 
(Cal.),  18  R.  R.  R.  192,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  192. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  right  of 
those  in  charge  of  trains  or  street  cars  to  assume  that  a  person  seen 
on  or  near  track  will  avoid  dangrer,  see  foot-notes  appended  to 
Kelley  v.  Ohio  River  R.  Co.  (W.  Va.),  19  R.  R.  R.  807,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  807;  Copp  v.  Maine  Cent.  R.  Co.  (Me.),  19  R.  R. 
R.  199,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  199;  Louisville,  etc.,  R.  Co.  v. 
Hathaway's  Ex'x  (Ky.),  18  R.  R.  R.  749,  41  Am.  &  Eng.  R.  Cas., 
N.  S.,  749;  Louisville  &  N.  R.  Co.  v.  Redmon's  Adm'x  (Ky.),  18 
R.  R.  R.  737,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  737. 
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titled  to  presume  that  a  person  traveling  on  a  street  will  remain  on 
that  part  of  the  street  not  occupied  by  the  railway,  at  least  until  he 
shows  by  his  actions  that  he  is  going  to  attempt  to  cross;  and  if  the 
traveler,  without  looking  to  see  whether  a  car  is  approaching,  turns 
onto  the  track  so  suddenly  that  it  is  impossible  to  check  the  car  in 
time  to  prevent  an  accident,  the  railway  company  is  not  liable  for 
the  consequences. 

Trial — Request  to  Charge — Instructions  Given. — An  instruction  that 
a  motorman  was  not  required  to  anticipate  that  intestate  would  turn 
his  vehicle  before  he  actually  attempted  to  do  so,  and  if,  after  he  first 
made  such  attempt,  and  when  he  got  on  the  track  on  which  defend- 
ant's car  was  running,  the  vehicle  was  so  close  to  the  car  that  it 
could  not  have  been  stopped  by  the  motorman  properly  using  all  the 
means  at  hand  to  prevent  the  injury,  and  proper  signals  were  given 
as  the  car  approached  an  intersecting  avenue,  the  jury  should  find 
for  defendant,  did  not  cover  a  request  to  charge  that  the  motorman 
was  entitled  to  presume  that  intestate  would  remain  on  the  right  side 
of  the  street  until  he  gave  some  outward  indication  that  he  was 
going  to  cross  to  the  left-hand  side,  which  instruction  was  erro- 
neously refused. 

Street  Railroads— Drivers  of  Vehicles— Death— Contributory  Neg- 
ligence.§ — Where  deceased  drove  across  a  street  railway  track  in 
front  of  a  moving  street  car,  without  stopping  to  look,  and  was 
killed  in  a  collision  which  immediately  followed,  he  was  guilty  of 
contributory  negligence  precluding  a  recovery. 

Appeal  from  City  Court  of  Birmingham;  C.  W.  Fer^son, 
Judge. 

"Not  officially  reported." 

Action  by  Peter  Clarke,  as  administrator,  etc.,  against  the  Bir- 
mingham Railway,  Light  &  Power  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Reversed  and  remanded. 

This  is  an  action  for  damages  for  personal  injuries  to  a  person 
traveling  the  public  highway  in  a  buggy  struck  by  defendant' ^ 
car,  and  death  resulting.  The  complaint  is  as  follows:  "The 
plaintiff  claims  of  the  defendant  $20,000  as  damages,  for  that 
heretofore,  to  wit,  on  the  24th  day  of  March,  1901,  defendant 
was  operating  a  certain  car  by  means  of  electricity  upon  and 
along  a  railway  in  and  upon  grade  with  a  public  highway  in  the 
city  of  Birmingham,  Jefferson  county,  Alabama,  to  wit.  South 
Twentieth  street;  that  defendant  so  negligently  conducted  itself 
in  and  about  the  management  and  control  of  said  car  that,  when 
the  same  was  at  a  point  upon  said  highway,  at  or  near  the  inter- 
section of  said  highway  with  Avenue  G,  which  was  another  pub- 
lic highway  in  said  city,  said  car  collided  with  a  vehicle  in  or 

§For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  driving  other  vehicles  in  street  on  which  street  cars 
are  operated,  see  foot-notes  appended  to  Strode  v.  St.  Louis  Transit 
Co.  (Mo.),  19  R.  R.  R.  569,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  569;  foot- 
notes appended  to  Foulk  v.  Wilmington  City  Ry.  Co.  (Del.  Supr. 
Ct.),  19  R.  R.  R.  541,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  541;  foot-notes 
appended  to  Logan  v.  Old  Colony  St.  Ry.  Co.  (Mass.),  19  R.  R.  R. 
141.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  141;  foot-notes  appended  to  Ablard 
V.  Detroit  United  Ry.  (Mich.),  18  R.  R.  R.  722,  41  Am.  &  Eng.  R. 
Cas.,  N.  S.,  722;  foot-notes  appended  to  Latson  v.  St.  Louis  Transit 
Co.  (Mo.),  19  R.  R.  R.  845,  42  Am.  &  Eng.  R.  Cas.,  N.  S..  845. 
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Upon  which  plaintiff's  intestate  was,  or  with  a  vehicle  or  horse 
or  other  animal  attached  to  said  vehicle,  and  as  a  proximate  con- 
sequence thereof  said  intestate  was  killed." 

t)emurrers  were  interposed  as  follows:  "Said  count  is  va^e, 
indefinite,  and  uncertain.  It  does  not  appear  from  the  facts 
stated  therein  that  the  defendant  owed  plaintiff's  intestate  any 
duty  which  it  violated,  for  that  it  does  not  appear  that  the  defend- 
ant was  ^ilty  of  negfli^ence,  nor  does  it  appear  wherein  the 
defendant  was  gfuilty  of  negfligence."  These  demurrers  being 
overruled,  the  defendant  filed  the  plea  of  the  g^eneral  issue  and 
three  pleas  of  contributory  neglig^ence:  (1)  In  the  way  and 
manner  in  which  he  drove  and  conducted  his  vehicle  in  crossing 
the  track  where  he  was  struck;  (2)  driving  vehicle  on  track 
without  stopping,  looking,  and  listening;  (3)  proximity  of  car 
known  to  deceased  and  the  reckless  and  negligent  driving  across 
ahead  of  the  approaching  car. 

The  evidence  tended  to  show  that  the  deceased  was  a  hack 
driver,  and  was  driving  at  night  alongside  of  the  tracks  of  de- 
fendant on  the  avenue  or  street  mentioned  in  the  complaint,  and 
turned  across  the  track  in  front  of  an  approaching  car  and  was 
struck  and  killed.    The  plaintiff  recovered  judgment. 

Plaintiff  requested  the  following  charges  in  writing,  which  the 
court  gave:  Charge  2:  "It  is  the  duty  of  operators  of  street 
cars  running  on  the  public  streets  of  Birmingham  to  always  keet> 
their  cars  in  reasonable  control,  and  keep  a  diligent  lookout  for 
persons  who  may  go  or  be  on  the  tracks  in  the  streets,  and  upon 
seeing  any  person  on  the  street  in  danger  of  being  run  upon  by 
the  car  to  use  due  diligence  to  avoid  injuring  him."  Charge  5: 
"If,  after  thp  driver  of  a  vehicle  by  his  own  negligence  has 
driven  his  vehicle  within  the  zone  of  danger,  the  motorman  of  a 
car  realizes  his  danger  and  negligently  fails  to  do  all  reasonably 
in  his  power  to  avoid  killing  the  driver,  and  thereby  kills  the 
driver,  then  the  previous  negligence  of  the  driver  would  not  hav^ 
proximately  contributed  to  his  own  death,  and  would  be  no  de- 
fense to  the  negligence  of  the  motorman."  Charge  6:  "Even  if 
the  jury  should  believe  from  the  evidence  that  the  motorman 
could  not  have  avoided  striking  the  vehicle,  yet,  if  the  jury  are 
reasonably  satisfied  from  the  evidence  that  the  motorman  could 
by  the  exercise  of  due  diligence  have  avoided  the  killing  of  West 
Flint,  and  that  he  did  cause  the  killing  of  West  Flint  as  charged 
in  the  first  count  of  plaintiff's  complaint,  then  plaintiff's  case  is 
made  out." 

The  defendant  requested  the  court  to  give  the  following  charge, 
which  was  refused:  Charge  2:  "The  motorman  on  defend- 
ant's car  had  the  right  to  presume  that  intestate  would  remain 
on  the  right-hand  side  of  the  street  going  south  until  intestate 
gave  some  outward  indication  that  he  was  going  to  cross  to  the 
left-hand  side  of  the  street." 

Charge  18  given  for  defendant:  "The  motorman  was  not  re- 
quired to  anticipate  that  the  intestate.  West  Flint,  would  turn  his 
vehicle  to  the  left  before  he  actually  attempted  to  do  so,  and  if  the 
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jury  believe  that  after  intestate  first  made  such  an  attempt,  and 
when  he  got  on  the  track  on  which  defendant's  car  was  running^, 
the  vehicle  was  so  close  to  the  car  that  the  car  could  not  have 
been  stopped  by  the  motorman  properly  using  all  the  means  at 
hand  to  prevent  the  injury,  and  if  the  jury  believe  that  the  proper 
signals  were  given  as  the  car  approached  Avenue  G,  the  jury 
must  find  for  defendant." 

The  defendant  also  requested  the  affirmative  charge,  with  hy- 
pothesis, which  was  refused. 

TUlnum,  Grubb,  Bradley  &  Morrow,  for  appellant. 
Bowman,  Harsh  &  Beddow,  for  appellees. 

Simpson,  J.  This  is  an  action  brought  by  the  appellee  against 
the  plaintiff  for  damages  resulting  from  a  personal  injury  to  one 
West  Flint,  causing  his  death.  Taking  up  the  assignments  of 
error  in  the  order  made  by  the  brief  of  the  appellant,  the  first 
count  of  the  complaint  is  sufficient  under  the  decisions  of  this 
court;  the  allegations  that  the  intestate  was  in  a  vehicle  on  a 
public  highway  on  which  the  cars  were  moving  near  the  inter- 
section with  another  public  highway  being  sufficient  to  show  the 
relation  of  the  parties  from  which  the  duty  could  be  inferred.  L. 
&  N.  R.  R.  Co.  V,  Marbury  Lumber  Co.,  125  Ala.  237,  28  South. 
438,  SO  L.  R.  a.  620;  Armstrong  v.  Montgomery  St.  Rv.  Co., 
123  Ala.  244,  26  South.  349.  The  record  shows  that  the  de- 
murrer to  the  second  count  was  sustained,  that  the  count  was 
amended,  and  that  the  court  gave  the  general  charge  in  favor  of 
the  defendant  as  to  that  count,  so,  if  there  was  any  error  in  re- 
gard to  that  matter,  it  was  without  injury. 

The  second  charge  given  at  the  request  of  plaintiff  asserts  a 
correct  principle  of  law.  If  the  defendant  had  desired  any 
further  explanation  as  to  the  facts  of  this  case,  it  could  have 
asked  for  explanatory  charges.  The  fifth  charge,  given  at  the 
instance  of  the  plaintiff,  asserts  a  correct  principle  of  law.  R.  R. 
&  P.  Company  v.  Brantley  (Ala.)  37  South.  700;  C.  of  G.  Rv.  v. 
Foshee,  125  Ala.  218,  27  South.  1006. 

Appellant  excepts  to  the  expression  in  charge  6.  given  at  the 
instance  of  the  plaintiff,  "the  plaintiff's  case  is  made  out"  because 
it  ignores  the  doctrine  of  contributory  negligence.  If  so.  the  de- 
fendant could  have  requested  an  explanatory  charisre.  Sou.  Rv. 
Co.  V.  Roebuck,  132  Ala.  412,  31  South.  611 ;  E.  T.  V.  &  G.  R. 
R.  V.  Clark,  74  Ala.  443.  This  charge  may  have  been  abstract, 
but  it  does  not  appear  that  the  jury  were  misled.  2  Mavfield's 
Dig.  565. 

The  street  car  company  has  a  right  to  the  use  of  its  tracks,  and 
the  public  likewise  have  the  right  to  use  the  streets.  To  hpld 
that  the  cars  must  check  up  whenever  a  vehicle  is  on  the  street 
near  the  track  would  be  almost  to  prohibit  the  cars  from  running, 
except  at  a  very  low  rate  of  speed,  as  vehicles  are  on  the  streets 
at  almost  all  times.  Consequently  the  motorman  has  a  right  to 
suppose  that  the  person  traveling  on  the  street  will  remain  on 
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that  part  of  the  street  not  occupied  by  the  railway,  at  least  until 
he  shows  by  his  actions  that  he  is  g'oingf  to  attempt  to  cross,  and 
if  the  traveler,  without  looking  to  see  whether  the  car  is  ap- 
proachingf,  turns  into  the  track  so  suddenly  that  it  is  impossible 
to  check  it  in  time  to  prevent  the  accident,  the  company  is  not 
liable  for  the  consequences.  Hence  the  court  erred  in  refusing 
to  g^ive  the  second  charge  requested  by  the  defendant.  Birming- 
ham Ry.  &  Elec.  Co.  v.  Franscomb,  124  Ala.  621,  624,  625,  27 
South.  508. 

The  giving  of  charge  18  for  the  defendant  was  not  equivalent 
to  this  charge,  as  that  required  also  that  the  proper  signals  had 
been  given  as  the  car  approached  Avenue  G,  the  failure  to  do 
which  would  have  been  simple  negligence,  and  could  not  over- 
come the  contributory  negligence  of  the  plaintiff.  The  evidence 
is  without  conflict  that  the  deceased  drove  across  the  track  in 
front  of  the  moving  car  without  stopping  to  look,  and  he  was 
clearly  guilty  of  contributory  negligence.  There  is  no  evidence 
of  any  such  conduct  on  the  part  of  the  defendant  as  would  over- 
come his  contributory  negligence.  Consequently  the  court  erred 
in  refusing  to  give  the  third  and  fourth  charges,  being  the  gen- 
eral charge. 

For  the  errors  named,  the  judgment  of  the  court  is  reversed, 
and  the  cause  remanded. 

Weakley,  C.  J.,  and  Tyson  and  Anderson,  JJ.,  concur. 


Bird  v,  Michigan  Cent.  R.  Co. 

(Supreme  Court  of  Michigan,   Sept.   20,   1906.) 
[108  N.  W.  Rep.  1100.] 

Railroads — Injuries  to  Animals  on  Track — Failure  to  Fence.'^ — A 

railway  company  maintained  a  number  of  tracks  running  out  from 
a  station.  From  the  northernmost  track  were  switches  to  different 
brickyards  and  factories.     On  the  south  side  was  one  or  two  icing 

♦For  the  authorities  in  this  series  on  the  subject  of  the  applicability 
of  statutes  requiring  railroads  to  fence  their  tracks,  with  respect  to 
localities,  see  Katzinski  v.  Grand  Trunk  Ry.  Co.  (Mich,),  17  R.  R. 
R.  381,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  381  (not  required  to  fence 
railroad  yards  by  Michigan  statute);  Chicago,  B.  &  Q.  R.  Co.  v. 
Sevcek  (Neb.),  15  R.  R.  R.  185,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  185 
(station  grounds  at  flag  stations  are  not  required  to  be  fenced  under 
Nebraska  statute);  Beaudin  v.  Oregon  Short  Line  R.  Co.  (Mont.), 
14  R.  R.  R.  208,  37  Am.  &  Eng,  R.  Cas.,  N.  S..  208  (Mont.  Civ.  Code, 
§  950,  does  not  require  a  railroad  to  be  fenced  at  a  station);  Downey 
V.  Mississippi,  etc.,  Ry.  Co.  (Mo.),  3  R.  R.  R.  616,  26  Am.  &  Eng.  R. 
Cas,  N.  S.,  616  (duty  to  fence  within  corporate  limits  under  Mis- 
souri statute);  note,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  186  (within  cities 
and  towns);  note,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  267  (at  switches  and 
sidings);  Croft  v.  Chicago,  G.  W.  Ry.  Co.  (Minn.),  11  Am.  &  Eng.  R. 
Cas.,  N.  S.,  652  (duty  to  fence  at  wagon  crossings  withm  cities); 
Eaton  V.  McNeill  (Ore.),  8  Am.  &  Eng.  R.  Cas..  N.  S.,  680  (dutjy 
to  fence  where  depot  grounds  are  in  excess  of  legal  limits);  Nickol- 
son  V.  Northern  Pac.  Ry.  Co.  (Minn.),  18  Am.  &  Eng.  R.  Cas.,  N.  S., 
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stations,  where  refrigerator  cars  in  transit  were  iced.  .  Cars  were 
stored  and  cars  in  transit  were  inspected  on  the  tracks.  Switching; 
necessary  for  icing  and  for  the  purposes  of  the  various  factories  was 
done  on  the  tracks.  Held,  that  the  premises  were  railway  yards, 
and  the  company  was  not  liable  for  killing  animals  there,  based  on 
its  failure  to  fence. 

Error  to  Circuit  Court,  Wayne  County;  Joseph  W.  Donovan, 
Jud^e. 

Action  by  William  H.  Bird  against  the  Michigan  Central  Rail- 
road Company.  There  was  a  judgment  for  plaintiff,  and  de- 
fendant bringfs  error.    Reversed  and  rendered. 

Arfi:ued  before  Blair^  Montgomery^  Ostrander,  Hooker,  and 
MooRE,  J  J. 

O.  B.  Butterfield  {Henry  Russell  of  counsel),  for  appellant. 
Edward  S.  Grece,  for  appellee. 

Hooker,  J.  The  defendant  appeals  from  a  jud^fment  on  a 
charg^e  of  neg^lig^ently  omitting^  to  keep  its  fences  in  repair.  It 
defended  upon  the  claim  that  plaintiff's  colts  were  killed  by  rea- 
son of  their  escape  from  the  pasture  to  the  highway  and  from 
there  they  strayed  to  and  entered  defendant's  yards  at  Detroit, 
where  its  line  fence  was  down  in  places. 

The  circuit  judg'e  left  to  the  jury  the  question  whether  this 
was  a  railroad  yard  within  the  meaning^  of  the  law,  and  defend- 
ant has  assigned  error  thereon,  and  upon  his  refusal  to  direct  a 
verdict  in  its  favor.  The  testimony  shows  that  running  out  from 
its  station  in  Detroit  defendant  has  a  large  number  of  tracks 
which,  at  the  point  where  the  colts  entered  upon  the  right  of  way, 
are  reduced  to  12  in  number.  From  the  northernmost  track 
several  switches  branch  to  different  brickyards,  mills,  factories, 
etc.  Immediately  opposite,  on  the  south  side  of  the  track,  was 
one,  of  two,  icing  stations  where  refrigerator  cars  in  transit  were 
iced.  Cars  were  stored  and  cars  in  transit  were  inspected  on 
these  tracks.  There  was  no  dispute  about  these  facts.  There 
was  testimony  from  which  it  is  inferable,  that  trains  are  occa- 
sionally made  up  there,  but  some  witnesses  testify  that  they 
never  saw  switching  done  there.     In  the  nature  of  things  the 

682  (railroad  yards);  Marengo  v.  Great  Northern  Ry.  Co.  (Minn,), 
23  Am.  &  Eng.  R.  Cas.,  N.  S.,  660  (where  two  railroads  are  parrallel); 
Hathaway  v.  Detroit.  T.  &  M.  Ry.  Co.  (Mich.),  19  Am.  &  Eng.  R. 
Cas.,  N.  S.,  714  (station  grounds) ;  Cole  v.  Duluth,  S.  S.  &  A.  Ry.  Co. 
(Wis.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  749  (depot  grounds);  Texas,  etc., 
R.  Co.  V.  Billingsby  (Tex.  Civ.  App.),  5  Am.  &  Eng.  R.  Cas.,  N.  S., 
714  (switch  limits);  Patrie  v.  Oregon  Short  Line  R.  Co.  (Idaho), 
14  Am.  &  Eng.  R.  Cas.,  N.  S.,  39  (where  track  passes  through  private 
land);  Owensboro  &  N.  Ry.  Co.  v.  Courts  (Ky.),  19  Am.  &  Eng.  R. 
Cas..  N.  S.,  125  (duty  to  construct  division  fences). 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
railroad  to  erect  cattle  guards,  see  Gulf  &  S.  I.  R.  Co.  v.  Ellis  (Miss.), 
16  R.  R.  R.  817,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  817;  Yazoo  &  M.  V. 
R.  Co.  V,  Harrington  (Miss.),  14  R.  R.  R.  452,  37  Am.  &  Eng.  R.  Cas., 
N  S.,  452;  foot-note  aopended  to  Campbell  v.  Iowa  Cent.  Ry.  Co. 
(Iowa),  12  R.  R.  R.  601,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  601. 
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switching:  necessary  to  icings,  and  for  the  purposes  of  the  various 
factory  switches,  must  have  been  done  over  this  g^round,  and  to 
draw  out  and  in,  cars  stored,  and  the  plaintiff  himself  testified 
that  he  had  seen  freig^ht  cars  and  eng^ines  switching:  back  and 
forth  there  rig^ht  along:,  and  that  the  place  was  a  "part  of  what 
they  call  the  'J^i^ction  Yards.* "  Counsel  rests  his  claim  that 
these  premises  are  not  yards,  larg:ely  on  the  fact  that  the  public 
is  not  allowed  to  load  and  unload  there,  and  the  contention  that 
the  proof  shows  that  switching:  is  not  done  there. 

There  is  sufficient  in  the  undisputed  proof  to  show  that  these 
premises  are  yards  within  the  meaning  of  the  statute,  the  case 
coming:  easily  within  the  rule  of  Katazinski  v.  G.  T.  R.  Co. 
(Mich.)  104  N.  W.  409.  The  court  should  have  directed  a  ver- 
dict for  the  defendant. 

The  judg:ment  is  reversed,  and  a  judg:ment  will  be  entered  here 
for  defendant  with  costs  of  both  courts. 


Kansas  City  Southern  Ry.  Co.  v.  Cash. 

(Supreme    Court   of  Arkansas,   Oct.   15,   1906.) 
[96  S.  W.  Rep.  1062.1 

Railroads — Injuries  to  Animals — Action — Presumptions.'^ — Where  a 
horse  was  killed  on  a  railroad  track  by  beinR  struck  by  a  train,  the 
killinf?  was  presumably  due  to  the  railroad's  neglijfence. 

Same — Evidence — Sufficiency. — In  an  action  against  a  railroad  for 
the  killinjf  of  a  horse  on  the  track,  the  evidence  held  to  warrant  a 
findinj?  that  defendant  was  negligent. 

Appeal  from  Circuit  Court,  Benton  County;  Jno.  N.  Tillman, 
Judfi:e. 

Action  by  J.  J.  Cash  against  the  Kansas  City  Southern  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Read  &  McDonough,  for  appellant. 
McGill  &  Lindsey,  for  appellee. 

Battle,  J.    This  action  was  brought  by  J.  J.  Cash  against  the 

♦See  foot-notes  appended  to  Cincinnati,  etc.,  R.  R.  v.  Burgess 
(Ky.),  18  R.  R.  R.  160.  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  160;  foot-note 
appended  to  Atlantic  &  B.  Ry.  Co.  v.  Smith  &  Son  (Ga.),  18  R.  R. 
R.  489,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  489;  foot-note  appended  to 
Ramsbottom  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  17  R.  R.  R. 
776,  40  Am.  &  Eng.  R.  Cas..  N.  S.,  776;  Southern  Ry.  Co.  v.  Hogc 
(Ala.),  17  R.  R.  R.  792,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  792;  Central 
of  Georgia  Ry.  Co.  v.  McWhorter  (Ga.),  15  R.  R.  R.  470.  38  Am.  & 
Eng.  R.  Cas.,  N.  S..  470;  Western  &  A.  R.  Co.  v.  Clark  (Ga),  15  R. 
R.  R.  440,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  440;  Alabama  &  V.  R.  Co. 
V  Boyles  (Miss.),  15  R.  R.  R.  431,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  431; 
Beaudin  v.  Oregon  Short  Line  R.  Co.  (Mont.),  14  R.  R.  R.  208,  ST 
Am.  &  Eng.  R.  Cas.,  N.  S.,  208. 
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Kansas  City  Southern  Railway  Company  to  recover  the  value  of 
a  horse  of  plaintiff  killed  on  the  track  of  defendant  by  one  of  its 
trains.  Plaintiff  recovered  judgment,  and  the  defendant  ap- 
pealed. 

It  was  shown  by  the  evidence  that  the  horse  was  the  property 
of  the  plaintiff  and  was  killed  by  a  train  of  appellant  on  its 
track,  and  that  the  track  was  straig^ht  for  three-quarters  of  a  mile 
at  the  place  it  was  killed,  and  there  was  nothing  to  obstruct  the 
view.  A.  D.  Bateman,  the  engineer  in  charge  of  the  engine  of 
the  train  that  killed  the  horse,  testified  that  the  horse  was  about 
100  feet  from  the  train  and  about  50  feet  from  the  track  when  he 
first  saw  it,  and  was  traveling  towards  the  track;  that  his  train 
was  going  35  miles  an  hour ;  that  in  his  efforts  to  stop  the  train 
he  only  slowed  it  up  to  about  30  miles  an  hour;  that,  when  he 
first  discovered  the  horse,  his  engine  was  about  75  or  80  feet 
from  the  point  where  it  was  struck,  and  that,  when  it  got  on  the 
track,  it  was  so  close  that  when  it  turned  around  to  run  it  was 
struck ;  that  it  was  impossible  to  stop  the  train  from  the  time  the 
horse  came  in  view  until  it  was  hit;  that  the  killing  occurred 
between  11  and  12  o'clock  at  night;  and  it  was  impossible  to  see 
the  horse  any  further  than  the  100  feet. 

The  law  presumed  that  the  horse  was  killed  through  and  on 
account  of  the  negligence  of  appellant;  and  it  devolved  upon 
the  railroad  company  to  remove  that  presumption.  It  attempted 
to  do  so  by  the  testimony  of  the  engineer  in  charge  of  the  en- 
gine of  the  train  that  did  the  killing  and  failed.  The  jury  were 
&e  judges  of  his  credibility  and  the  weight  of  his  testimony, 
and  they  did  not  believe  him.  They  evidently  did  not  believe 
that  the  horse  could  trot  50  feet  and  get  on  the  track  and  turn 
around  before  the  engine  could  go  80  feet  at  35  miles  an  hour. 
They  had  reasons  for  disbelieving  him. 

Judgment  affirmed.  , 


St.  Louis  Southwestern  Ry.  Co.  v.  Hutchison. 

(Supreme  Court  of  Arkansas,  June  4,  1906.) 
[96  S.  W.  Rep.  374.] 

Railroads — Injuries     to     Animals — ^Action — Burden     of     Proof.* — 

Where  plaintiff  showed  that  his  horse  was  killed  by  the  operation 
of  defendant  railroad,  the  burden  was  on  it  to  show  that  it  was  not 
the  result  of  its  neRligence. 
Witnesses — Credibility — Inconsistent    Testimony. — The     jury     are 

— ' \ — 

♦See  foot-note  appended  to  Atlantic  &  B.  Ry.  Co.  v.  Smith  &  Son 
(Ga.),  18  R.  R.  R.  489,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  489;  Cincin- 
nati, etc.,  R.  R.  V.  Burjjress  (Ky.),  18  R.  R.  R.  160,  41  Am.  &  Eng.  R. 
Cas.,  N.  S.,  160;  Ramsbottom  v,  Atlantic  Coast  Line  R.  Co.  (N.  Car.), 
17  R.  R.  R.  776,  40  Am.  &  Eur.  R.  Cas.,  N.  S.,  776;  Western  &  A.  R. 
Co.  V.  Clark  (Ga.),  15  R.  R.  R.  440,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
440. 

21  R  R  R-40 
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warranted  in  disbelieving  a  witness  on  account  of  inconsistencies  and 
contradictions  in  his  testimony. 

Appeal  from  Circuit  Court,  Monroe  County;  Georg^e  M.  Chap- 
line,  Jud^e. 

Action  by  W.  E.  Hutchison  against  the  St.  Louis  Southwest- 
ern Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

C.  F.  Greenlee,  for  appellant. 

Sam  H,  West  and  /.  C.  Hazvthorne,  for  appellee. 

Battle,  J.  The  plaintiff,  W.  E.  Hutchison,  proved  that  his 
horse  was  killed  by  the  operation  of  the  railway  of  the  defendant, 
the  St.  Louis  Southwestern  Railway  Company.  This  was  suffi- 
cient to  show  that  the  killing:  was  the  result  of  the  neg^li^ence  of 
the  defendant,  unless  evidence  adduced  proved  the  contrary. 
Plaintiff  thereby  cast  upon  the  defendant  the  burden  of  excusing^ 
the  killing.  To  do  so  it  introduced  two  witnesses.  But  the  tes- 
timony of  each  of  these  witnesses  is  inconsistent  with  and  contra- 
dictory to  itself.  If  the  jury  disbelieved  their  testimony  on 
account  of  these  inconsistencies  and  contradictions,  the  law  war- 
ranted them  in  disreg^ardingf  it,  which  they  did,  as  shown  by  their 
verdict.  Railway  Company  v.  Chambliss,  54  Ark.  214,  IS  S.  W. 
469.  It  will  not  be  profitable,  or  serve  any  useful  purpose,  to  set 
out  the  inconsistencies  and  contradictions. 

Judgement  affirmed. 


Kearney  County  v.  Chicago,  B.  &  Q.  Ry.  Co. 

(Supreme  Court  of  Nebraska,  June  8,  1906.) 
[108  N.  W.  Rep.  131.] 

Railroads — Fires— Evidence  of  Origin.* — In  an  action  for  damages 
for  neglififently  settinia:  out  a  fire,  the  origin  of  the  fire  may  be 
proven  by  circumstantial  evidence. 

Same. — Evidence  examined,  and  held,  that  the  circumstances  proven 
are  sufficient  to  sustain  the  verdict  of  the  jury  as  to  the  origin  of  the 
fire,  by  reason  of  which  the  plaintiff  sustained  damages. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  2.  Appeal  from 
District  Court,  Kearney  County;  Adams,  Judg^e. 

Action  by  Kearney  county  against  the  Chicago,  Burlington  & 

♦See  foot-note  appended  to  Swindell  &  Co.  v.  Alabama  Midland 
Ry.  Co.  (Ga.),  18  R.  R.  R.  519,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  619; 
Toledo,  etc.,  R.  Co.  v.  Fenstermaker  (Ind.),  16  R.  R.  R.  855,  39  Am. 
&  Eng.  R.  Cas.,  N.  S.,  855;  Gorham  Mfg.  Co.  v.  New  York,  etc,  R. 
Co.  (R.  I.),  16  R.  R.  R.  216,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  216;  To- 
ledo, etc.,  R.  Co.  V.  Parks  (Ind.),  15  R.  R.  R.  397,  38  Am.  &  Eng.  R. 
Cas.,  N.  S.,  397. 
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Quincy  Railway  Company.    Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

/.  W,  Deweese  and  F.  B.  Bishop,  for  appellant. 
Lewis  C.  Paulson,  for  appellee. 

Jackson,  C.  The  county  of  Kearney  recovered  judgment 
against  the  Chicago,  Burlington  &  Quincy  Railway  Company  for 
the  loss  of  a  bridge  by  fire,  which  it  is  charged  was  negligently 
set  out  by  the  company.  On  appeal  the  railroad  company  submit 
the  case  on  the  single  question  of  the  insufficiency  of  the  evi- 
dence to  show  the  origin  of  the  fire. 

The  burned  bridge  was  about  one  mile  south  of  the  railroad 
track.  On  the  day  of  the  fire  a  high  wind  was  blowing  from  the 
northwest.  John  Kroskurth,  a  witness  for  the  plaintiff,  lives 
about  three-quarters  of  a  mile  from  the  bridge  and  about  60  rods 
from  the  railroad  track.  He  testified  that  he  saw  a  train  passing 
over  the  defendant's  line  and  about  five  minutes  afterwards  dis- 
covered the  fire  south  of  the  railroad  track  about  a  quarter  of  a 
m.ile,  burning  in  the  direction  of  the  bridge,  and  had  burned  over 
the  ground  to  within  three  or  four  rods  of  the  track.  George 
Kroskurth,  another  witness  on  behalf  of  the  plaintiff,  testified  to 
substantially  the  same  facts,  except  that  he  testified  that  the 
ground  had  been  burned  over  to  within  two  or  three  rods  of  the 
track.  There  is  no  conflict  in  the  evidence,  and  no  other  theory 
of  the  origin  of  the  fire  advanced,  except  the  one  that  it  was 
caused  by  sparks  escaping  from  a  passing  train.  The  evidence  is 
not  entirely  satisfactory,  but  the  circumstances  are  such  thiat 
minds  might  reasonably  differ  as  to  the  deductions  to  be  drawn, 
and  in  such  cases  the  verdict  of  the  jury  should  not  be  dis- 
turbed. 

We  recommend  that  the  judgment  be  affirmed. 

Albert  and  Duffie,  CC,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  of  the  district  court  is  affirmed. 


NoGGLE  et  al.  v,  Carlisle  &  Mt.  H.  Ry.  Co. 

(Supreme  Court  of  Pennsylvania,  May  14,  1906.) 

[64  Atl.   Rep.   547.] 


Negligence — Evidence — Independent  Contractor.* — A  street  rail- 
way owned  an  amusement  park  and  provided  suitable  places  for  the 
exhibition  of  fireworks,  which  was  in  charge  of  a  competent,  inde- 
pendent contractor,  and,  a  piece  failing  to  explode,  the  father  of  the 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
railroad  companies  for  the  negligence  of  independent  contractors, 
see  foot-notes  appended  to  Montgomery  St.  Ry.  Co.  v.  Smith  (Ala.), 
19  R.  R.  R.  131,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  131:  Gossett  v.  South- 
ern Ry.  Co.  (Tenn.),  18  R.  R.  R.  706,  41  Am.  &  Eng.  R.  Cas.,  N.  S., 
706. 
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man  in  charge,  who  was  assisting  as  a  volunteer,  gave  it  to  a  boy  and 
told  him  to  take  it  away  and  have  a  good  time  with  it,  and  he  touched 
a  lighted  match  to  it  and  was  injured  by  its  explosion.  Held,  that 
the  defendant  was  not  liable. 

Appeal  from  Court  of  Common  Pleas,  Cumberland  Count>'. 

Action  by  Wesley  Nog^gle  and  Harvey  Noggle  against  the 
Carlisle  &  Mt.  Holly  Railway  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Argued  before  Fei.l,  Brown,  Mestrezat,  Potter,  and  El- 
kin,  JJ. 

£.  M.  Biddle,  Jr.,  and  C.  C,  Bashore,  ior  appellant. 
F.  B.  Beltzhoover  and  S,  B.  Sadler,  for  appellee. 

Per  Curiam.  The  defendant  company  contracted  with  a  dealer 
for  an  exhibition  of  fireworks  in  a  park  on  the  line  of  its  rail- 
way. By  the  terms  of  its  agreement  the  dealer  was  to  select  the 
fireworks  from  his  stock,  to  have  them  exploded,  and  to  make 
the  best  display  that  could  be  made  for  the  price  agreed  upon. 
The  company  procured  extra  policemen  for  the  occasion  to  pre- 
serve order  in  the  park,  but  it  did  not  reserve  nor  exercise  any 
supervision  or  control  of  the  exhibition,  which  was  placed  by  the 
dealer  in  the  exclusive  charge  of  a  competent  employee.  During- 
the  course  of  the  exhibition  a  piece  known  as  a  "flowerpot" 
failed  to  explode,  and  the  father  of  the  man  in  charge,  who  was 
assisting  him  merely  as  a  volunteer,  handed  it  to  a  boy  12  years 
old  and  told  him  to  take  it  away  and  have  a  good  time  with  it. 
He  took  it  some  distance  from  the  crowd,  touched  a  lighted  match 
to  it,  and  was  injured  by  its  explosion.  A  verdict  was  directed 
for  the  defendant. 

The  company  properly  policed  the  park,  provided  a  suitable 
place  for  the  exhibition,  and  placed  it  in  charge  of  a  competent 
person.  The  negligence  that  caused  the  injury  was  that  of  a 
volunteer  assisting  the  employee  of  an  independent  contractor. 
For  this  the  company  was  not  answerable. 

The  judgment  is  affirmed. 


Allan  L.  McDermott,  Receiver  of  the  City  &  Suburban  Rail- 
way of  Washington,  Plff .  in  Err.  v.  Charles  E.  Severe,  by 
His  Next  Friend,  William  B.  Severe. 

(Argued  April  20,  23,  1906.    Decided  May  28,  1906.) 

[26  Sup.  Ct.  Rep.  709.] 

Trial — Question  for  Jury — Negligence  of  Street  Railway  Motor- 
man. — Whether  a  street  railway  motorman  was  negligent  in  failing 
to  get  his  car  under  such  control,  after  seeing  several  young  boys  on 
the  track  at  a  public  crossing  where  children  were  in  the  habit  of 
playing,  as  would  have  enabled  him  to  prevent  an  injury  to  one  of 
the  boys  whose  foot  was  caught,  is  a  question  for  the  jury,  although 
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he  may  have  sounded  the  Ronjf  when  far  enough  away  to  give  ample 
warning,  and,  as  soon  as  he  saw  that  the  boy  could  not  or  would  not 
leave  the  track,  may  have  done  all  in  his  power  to  stop  the  car  before 
the  injury. 

Appeal — Sufficiency  of  Exception  to  Instruction. — A  j^eneral  excep- 
tion to  a  charj?e  covering  a  number  of  the  elements  of  damages  in  a 
negligence  suit  does  not  cover  the  specific  objection  that  the  langua<ye 
of  the  court  permitting  a  recovery  for  a  pecuniary  loss  directly  re- 
sulting from  the  injury  would  allow  the  infant  plaintiff  to  recover 
compensation  for  his  time  before  as  well  as  after  he  had  reached  his 
majority,  although,  during  infancy,  his  father  is  entitled  to  recover 
any  wages  he  may  earn. 

Damages — Mental  Suffering.* — Mental  suffering  which  is  a  direct 
consequence  of  a  physical  injury  may  be  considered  by  the  jury  in 
assessing  the  damages  for  such  injury. 

Appeal — Instruction  as  to  Damages. — Charging  the  jury  in  a  negli- 
gence case  that  damages  could  not  be  considered  in  excess  of  the  sum 
claimed  in  the  declaration  cannot  prejudice  the  defendant,  where  the 
court  was  careful  to  say  that  the  sum  claimed  should  not  be  taken 
as  a  criterion  to  act  upon,  but  only  as  a  limit,  beyond  which  the 
jury  could  not  go. 

In  Error  to  the  Court  of  Appeals  of  the  District  of  Columbia 
to  review  a  judgment  which  affirms  a  judgment  of  the  Supreme 
Court  of  that  District  in  favor  of  plaintiff  in  an  action  to  re- 
cover damages  for  personal  injuries  allegfed  to  have  been  caused 
by  ne^li^ence.    Affirmed. 

See  same  case  below,  25  App.  D.  C.  276. 
The  facts  are  stated  in  the  opinion. 

Messrs,  George  P.  Hoover  and  Charles  A.  Douglas,  for  plain- 
tiff in  error. 

Messrs.  A,  S.  JVorthington,  IVilliam  Meyer  Leivin,  and  Charles 
L.  Frailey,  for  defendant  in  error. 

AIr.  Justice  Day  delivered  the  opinion  of  the  court: 

This  is  an  action  to  recover  damages  because  of  an  injury  re- 
ceived by  Charles  E.  Severe,  an  infant,  who  was  run  over  at  a 
plank  crossing^  of  the  railway  company,  the  railroad  then  being 
in  charge  of  the  defendant,  operating  the  same  as  receiver. 

The  plaintiff  below  recovered  judgment  in  the  supreme  court 
of  the  District,  which  was  affirmed  in  the  court  of  appeals. 

At  the  place  of  the  accident  there  was  a  plank  crossing,  the 
planks  laid  between  and  on  either  side  of  the  rails,  at  a  point 
where  a  street  was  opened  to  the  westward,  and,  on  the  other 
side  of  the  track,  a  footpath,  but  no  thoroughfare  for  vehicles. 
The  crossing  was  one  of  the  regular  stopping  places  of  the  cars 
of  the  street  railway  near  Riverdale,  Maryland.  The  words 
"Cars  stop  here"  were  on  both  sides  of  the  telegraph  pole  at  the 

♦For  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  for  mental  suffering,  in  personal  injury  cases,  see 
foot-notes  appended  to  Kelley  zf.  Ohio  River  R.  Co.  (W.  Va.),  19  R. 
R.  R.  807,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  807;  Ammons  v.  Southern 
Ry.  Co.  (N.  Car.),  19  R.  R.  R.  724.  42  Am.  &  Eng.  R.  Cas.,  N.  S, 
724;  Eller  v.  Carolina  &  W.  Ry.  Co.  (N.  Car.),  18  R.  R.  R.  609,  41 
Am.  &  Eng.  R.  Cas..  N.  S.,  609. 
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crossing.  At  the  time  of  the  injury  plaintiff  was  six  years  and 
ten  months  old.  His  youngest  brother,  Raymond,  was  a  little 
over  five  years  of  age,  and  with  them  another  brother,  Edward, 
about  nine  years  old.  The  injured  boy,  at  the  time  he  was  hurt, 
had  his  foot  caught  in  a  space  between  the  rail  and  the  edge  of 
the  plank  on  the  inside.  There  was  testimony  tending  to  show 
that  this  opening  was  2  to  2  11-16  inches  wide.  The  accident 
happened  between  2  and  3  o'clock  in  the  afternoon  of  August 
31,  1902.  The  testimony  discloses  that  the  boys  had  expected  to 
meet  their  parents,  returning  from  a  visit,  about  2  o'clock  that 
afternoon,  and  went  to  the  crossing  for  that  purpose.  Edward, 
the  oldest  boy,  went  to  his  father's  house  nearby  to  get  a  drink 
of  water ;  while  he  was  gone  the  youngest  boy,  Raymond,  got  his 
foot  caught  in  the  space  between  the  west  rail  and  the  plank 
next  the  inside  of  the  rail.  Plaintiff  came  to  the  assistance  of  his 
little  brother,  whose  foot  he  helped  to  extricate,  and  was  himself 
caught  in  the  space  between  the  plank  and  the  rail.  Raymond 
ran  to  the  house  to  notify  Edward  that  the  plaintiff's  foot  was 
caught.  Together  the  two  boys  ran  back  towards  the  crossing 
and  shortly  thereafter  the  plaintiff  was  struck  and  so  severely 
injured  that  it  bacame  necessary  to  amputate  his  leg  below  the 
knee. 

In  the  view  we  take  of  this  case  we  do  not  consider  it  neces- 
sary to  state  in  detail  the  testimony  as  to  the  construction  of  the 
crossing  and  the  alleged  negligence  in  leaving  the  space  in  which 
the  boy's  foot  was  caught.  Under  the  pleadings  and  the  testi- 
mony the  jury  was  directed  to  return  a  special  verdict  upon  the 
three  propositions:  1.  Was  the  defendant  guilty  of  negligence 
in  the  improper  construction  or  maintenance  of  the  crossing? 
2.  Was  the  defendant  guilty  of  negligence  in  the  improper  man- 
agement of  the  car?  3.  Did  the  motorman  do  all  in  his  power  to 
stop  the  car  as  soon  as  he  saw  the  plaintiff's  foot  was  caught  in 
the  space  between  the  rail  and  plank?  The  jury  answered  the 
first  and  second  questions  in  the  affirmative;  being  unable  to 
agree  on  the  third,  the  plaintiff  consented  that  it  might  also  be 
answered  in  the  affirmative. 

In  view  of  these  special  findings,  if  the  issue  concerning  either 
of  the  first  two  of  them  was  properly  submitted  to  the  jury 
upon  sufficient  evidence  and  found  against  the  company,  the 
judgment  of  the  court  of  appeals  must  be  affirmed. 

In  delivering  the  opinion  of  the  court  of  appeals,  Mr.  Chief 
Justice  Shepard  says : 

"It  is  conceded,  by  reason  of  the  special  findings  of  the  jury, 
that  the  defendant  was  guilty  of  negligence,  not  only  in  the  con- 
struction and  maintenance  of  the  crossing,  but  also  in  the  man- 
agement and  control  of  the  car;  that  error  in  the  instructions 
upon  both  points  must  be  shown  in  order  to  obtain  a  reversal  of 
the  judgment,  because  either  finding  alone  is  sufficient  support 
therefore."     [25  App.  D.  C.  282.1 

It  is  insisted  in  argument  here  that  the  court  ought  to  have 
taken  the  case  from  the  jury  because  of  the  insufficiency  of  the 
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evidence  to  sustain  a  verdict.  In  the  view  we  take  of  the  case  as 
made  and  submitted  concerning^  the  conduct  of  the  motorman  at 
the  time  of  the  accident  and  the  instructions  given  to  the  jury  in 
that  connection,  we  do  not  deem  it  necessary  to  consider  the  cor- 
rectness of  the  charge  submitting  the  question  as  to  the  negligent 
construction  of  this  crossing.  We  think  the  testimony  was  am- 
ple to  carry  the  case  to  the  jury  upon  the  question  of  the  negligent 
conduct  of  the  motorman  at  the  time  of  the  injury,  and  that  this 
issue  was  properly  left  to  the  jury  under  instructions  which  af- 
ford no  ground  for  reversal. 

Negligence  only  becomes  a  question  of  law  to  be  taken  from 
the  jury  when  the  facts  are  such  that  fair-minded  men  can  only 
draw  from  them  the  inference  that  there  was  no  negligence.  If 
fair-minded  men,  from  the  facts  admitted,  or  conflicting  testi- 
mony, may  honestly  draw  different  conclusions  as  to  the  negli- 
gence charged,  the  question  is  not  one  of  law,  but  of  fact,  and 
to  be  settled  by  the  jury  under  proper  instructions.  Richmond 
&  D.  R.  Co.  V,  Powers,  149  U.  S.  43,  37  L.  Ed.  642,  13  Sup.  Ct. 
Rep.  748;  Northern  P.  R.  Co.  v.  Everett,  152  U.  S.  107,  38  L. 
Ed.  373,  14  Sup.  Ct.  Rep.  474. 

In  addition  to  the  facts  to  which  we  have  adverted  upon  the 
branch  of  the  case  which  we  deem  it  necessary  to  consider,  the 
testimony  tended  to  show  that  there  was  nothing  to  prevent  the 
motorman  from  seeing  the  crossing  for  a  distance  more  than 
sufficient  to  have  avoided  the  injury  by  controlling  or  stopping 
his  car ;  that  the  boy  Edward  waved  his  hat  and  "hollered**  for 
the  motorman  "to  stop,"  when  the  car  was  50  or  60  feet  away. 
A  passenger  who  was  on  the  car  testified  that,  his  attention 
being  called  by  the  motorman  ringing  his  bell,  he  saw  a  larger 
boy  than  the  one  on  the  track,  waving  his  hand.  Another  pas- 
senger testified  that,  when  from  60  to  100  yards  from  the  place, 
he  saw  three  boys  apparently  standing  on  the  platform  or  cross- 
ing. Plaintiff  says  that  just  before  he  was  hurt  he  saw  his 
brother  waving  his  hat  and  "hollering**  to  the  motorman,  and 
that  he  too  waved  his  hand  at  the  motorman.  Witnesses  testified 
that  the  car,  when  stopped,  came  up  with  a  sudden  jolt.  There 
was  also  testimony  tending  to  show  that  boys  were  in  the  habit 
of  playing  at  this  crossing  and  running  back  and  forth  over  it. 

The  motorman  testified  that  he  was  in  charge  of  the  car  and 
was  on  the  Washington-bound  track  at  the  time;  that  he  saw 
the  boys  when  he  was  about  3  or  400  feet  away ;  when  he  first 
saw  them  there  were  three  boys  on  the  track,  running  and 
jumping  backwards  and  forwards  on  the  crossing.  He  sounded 
his  gong  when  he  approached,  about  150  feet  away,  and  re- 
peatedly thereafter  until  he  reached  the  boy;  when  he  first  saw 
that  the  boy  was  not  going  to  get  off  the  track  he  was  about 
30  or  35  feet  away  from  him;  that  he  then  put  on  the  brakes, 
reversed  the  power,  and  did  everything  possible  to  stop  the  car. 
He  had  often  seen  the  plaintiff  on  the  track  at  that  place  and  on 
the  crossing  at  Riverdale,  Maryland;  that  he  had  seen  him 
remaining  on  the  track  until  the  car  got  close  to  him,  when  he 
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would  jump  off  the  track,  clap  his  hands,  and  laug^h;  had  seen 
the  plaintiff  and  other  boys  do  the  same  thing;;  the  first  thing" 
that  indicated  to  him  that  the  boy  would  not  g«t  off  the  track 
was  when  he  saw  that  his  foot  was  caug^ht ;  that  at  that  time  he 
was  from  30  to  35  feet  from  him ;  that  he  did  not  see  the  boys 
wave  their  hands  or  hats  or  making;  any  motions  to  him  or  did 
not  hear  them  calling;  to  him.  There  was  testimony  tending;  to 
show,  on  the  part  of  the  plaintiff  below,  that  he  was  not  in  the 
habit  of  playing;  at  this  crossing;,  and  that  he  and  his  brothers 
had  not  been  there  before  in  the  manner  stated  by  the  motorman. 
The  motorman  testified  further  that  he  saw  the  boy  on  the  track 
when  he  was  about  3  or  400  feet  awav. 

We  are  of  opinion  that,  in  the  attitude  of  the  case  on  this 
subject,  it  was  not  error  to  leave  to  the  jury,  under  proper  in- 
structions, to  find  whether  or  not  there  was  neg;lig;ence  in  man- 
ag;ing;  the  car  just  before  the  accident  occurred.  Upon  this  part 
of  the  case  the  instructions  requested  were  as  follows: 

"If  the  jury  shall  find  from  the  evidence  that  the  motorman 
sounded  his  gfong;  when  he  was  far  enoug;h  away  from  the  plain- 
tiff and  his  associates  so  that  thev  had  sufficient  time  to  leave 
the  track  before  the  car  reached  them,  he  had  the  rig;ht  to  as- 
sume that  they  would  do  so,  and  he  was  not  required  to  com- 
mence to  stop  the  car  until  such  time  as  he  discovered  that  the 
plaintiff  had  his  foot  caug;ht  between  the  rail  and  the  plank ;  and 
if  they  shall  further  find  that,  as  soon  as  the  motorman  made 
such  discovery,  he  did  all  in  his  power  to  stop  the  car  before  it 
struck  the  plaintiff,  then  they  should  find  for  the  defendant. 

"If  the  jury  find  from  the  evidence  that  the  motorman  sounded 
the  g:ong;  when  he  was  far  enoug;h  away  from  the  plaintiff 
and  his  associates  so  that  they  had  sufficient  time  to  leave  the 
track  before  the  car  reached  them ;  and  if  they  shall  further  find 
that,  as  soon  as  the  motorman  saw  that  the  plaintiff  would  not  or 
could  not  leave  the  track  before  the  car  reached  him,  he  did 
all  in  his  power  to  stop  the  car  before  it  struck  the  plaintiff,  and 
shall  further  find  that  the  construction  was  not  neg;lig;ent,  then 
they  should  find  for  the  defendant ;  and,  in  determining;  whether 
the  motorman  should  have  commenced  to  stop  the  car  before 
he  did,  they  may  consider  the  fact,  if  they  find  it  to  be  a  fact 
from  the  evidence,  that  plaintiff  and  others  were  in  the  habit 
of  standing:  on  the  track  and  leaving;  it  as  the  car  approached 
near  them,  and  whether  he  saw  any  waving;  from  anyone  before 
he  commenced  to  stop  the  car.'* 

Upon  this  subject  the  court  said  to  the  jury: 

"On  the  other  question,  as  to  whether  the  motorman  did  all 
that  he  could  possibly  do  under  the  circumstances  to  avert  this 
dang;er,  you  will  have  to  consider  all  the  testimony:  not  onlv 
that  of  the  plaintiff,  but  of  the  defendant;  and  try  to  reconcile 
it  so  far  as  you  can  in  order  to  ascertain  where  the  fact  lies. 
Was  it  prudent  in  that  motorman,  under  all  the  circumstances  of 
the  case,  to  calculate  that  these  children  would  be  off  from  the 
track,  and  out  of  dangler  when  he  g;ot  there?    Or  was  it  requisite 
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for  him,  as  a  prudent  and  reasonable  man  to  have  his  car  under 
control,  so  that  he  could  stop  very  suddenly  in  case  they  were 
not  out  of  danger  when  he  g^ot  there?  Of  course,  in  determining 
that  question,  you  are  to  consider  what  had  been  the  habit  of 
children  about  playing  at  that  place.  You  are  not  to  attribute 
any  contributory  negligence  to  the  plaintiff,  because  this  plaintiff 
is  less  than  seven  years  of  age,  and  the  law  does  not  give  h5m 
discretion.  Adults  have  to  look  out  for  children  of  that  kind. 
But,  at  the  same  time,  he  may  have  been  in  the  habit  of  jump- 
ing off  and  on  that  track  in  such  a  way  that  the  motorman 
might  have  been  justified  in  concluding  there  would  be  no 
danger.  You  are  to  look  at  all  the  surrounding  facts  and  see 
whether  that  is  true,  whether  he  was  justified  in  that  calculation. 
There  was  one  boy  still  smaller  than  the  boy  who  was  injured, 
and,  according  to  the  motorman's  own  statement,  the  three  boys 
were  running  back  and  forth  across  the  track.  It  is  for  you  to 
determine  whether  or  not  he  should  have  gotten  into  close  prox- 
imity to  them  without  getting  his  car  under  such  control  that 
he  could  have  stopped  very  suddenly  if  necessary  to  prevent  an 
accident.  Of  course,  after  he  saw  that  the  boy's  foot  was  caught, 
he  must  do  everything  to  stop  the  car.  But  I  call  your  attention 
to  the  time  before  he  could  see  that  the  boy's  foot  was  caught, 
and  ask  you  to  consider  what  it  would  have  been  prudent  for 
him  to  do  before  that  time,  considering  all  the  surrounding  cir- 
cumstances,— considering  the  formation  of  this  plank  crossing, 
of  this  track,  and  of  this  platform,  and  considering  the  fact,  as 
the  motorman  says  it  was  a  fact,  that  children  were  frequently 
there,  running  back  and  forth.  Should  he  have  anticipated  that 
there  might  have  been  some  kind  of  danger  there,  and  should 
he  have  stopped  his  car  or  gotten  it  under  control  before  he  even 
saw  any  signal  or  waving,  or  before  he  saw  that  the  boy's  foot 
was  caught?  Of  course,  after  he  saw  that  the  boy's  foot  was 
caught,  it  must  be  his  duty  to  stop  just  as  soon  as  he  can,  in 
order  to  prevent  the  accident.  I  have  no  doubt  he  did  that.  But, 
whether  he  discharged  his  whole  duty  towards  these  children, 
whom  he  admits  having  seen  there  before  that  time,  is  a  question 
for  the  jury. 

"In  considering  the  question  of  the  liability  of  the  defendant 
on  either  of  the  two  foregoing  grounds,  the  jury  are  instructed 
that  they  have  a  right  to  take  into  consideration  the  evidence 
tending  to  show  that  the  place  where  the  accident  occurred  was 
a  public  crossing,  and  that  it  was  frequented,  and  that  it  was 
known  to  the  motorman  in  charge  of  the  car  to  be  frequented,  by 
young  children,  as  well  as  by  older  persons. 

"It  is  a  question  for  the  jury  whether  the  motbrman  should 
have  commenced  to  stop  the  car  sooner  than  he  did,  and,  in  de- 
termining that  question,  they  should  take  into  consideration  the 
fact,  if  they  find  it  to  be  a  fact,  that  the  plaintiff  and  other  boys 
were  in  the  habit,  at  the  point  in  question,  of  standing  on  the 
track  imtil  the  car  was  very  near  them  and  then  jumping  off. 

"In  determining  the  question  of  how  far  the  car  was  from  the 
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platform  when  the  boys  waved  their  hands,  they  must  be  gov- 
erned by  the  evidence,  and  not  by  speculation." 

The  substance  of  the  requests  of  the  defendant  on  this  part  of 
the  case  was  that  the  motorman,  having  sounded  his  gong  far 
enough  away  to  give  warning  to  the  boys  in  time  to  get  off  the 
track  before  the  car  reached  them,  did  all  his  duty  required,  pro- 
vided that,  as  soon  as  he  saw  that  the  boy  could  not  or  would 
not  leave  the  track,  he  did  all  in  his  power  to  stop  the  car  before 
the  injury.  On  the  other  hand,  the  court  left  it  to  the  jury  to 
say  whether,  under  the  circumstances  shown,  the  motorman  was 
or  was  not  guilty  of  negligence  in  failing  to  get  his  car  under 
control,  so  that,  in  the  event  of  probable  injury,  he  could  quickly 
and  promptly  stop  it. 

We  think  the  court  did  not  err  in  its  charge  in  this  respect,  and 
that  the  motorman  had  no  right  to  assume  that  boys  of  tender 
age,  such  as  the  plaintiff,  might  not  be  caught  upon  the  crossing, 
notwithstanding  his  signals,  which  would  have  been  adequate  to 
warn  one  of  mature  years  of  approaching  danger.  Plaintiff  was 
not  a  wrongdoer.  He  had  gone  upon  the  track  with  a  view  of 
rescuing  his  brother,  and  was  himself  caught  and  was  unable  to 
extricate  his  foot  from  the  space  between  the  rail  and  the  plank. 
It  is  not  contended  that  he  was  guilty  of  any  contributory  negli- 
gence. He  was  a  child  of  tender  years;  the  testimony  is  undis- 
puted that  children  were  in  the  habit  of  playing  at  and  near  this 
crossing;  that  they  were,  at  the  time  of  the  injury,  in  full  view 
of  the  motorman  at  least  400  feet  away,  at  which  distance  he  ad- 
mits he  saw  the  boys.  It  was  apparent  that  one  of  the  boys  was 
right  upon  the  track.  The  jury  may  have  found  from  the  testi- 
mony, and  the  court  could  not  have  disturbed  that  conclusion, 
that  the  motorman  acted  upon  the  assumption  that  the  boys  would 
get  off  the  track,  and,  though  running  at  a  speed  of  8  to  10  miles 
per  hour,  made  no  effort  to  get  his  car  under  control  or  to  stop 
it,  until  he  saw  the  boy's  foot  was  caught,  when  it  was  too  late 
to  do  otherwise  than  run  over  him.  The  car,  running  with 
electric  power,  could  have  been  controlled  and  taken  well  in  hand 
so  as  to  be  readilv  stopped  at  the  crossing. 

This  court  in  Union  P.  R.  Co.  v.  McDonald,  152  U.  S.  262, 
277,  38  L.  Ed.  434,  441,  14  Sup.  Ct.  Rep.  619,  625,  quoted  ap- 
provingly from  Judge  Cooley  in  a  Michigan  case:  "Children, 
wherever  they  go,  must  be  expected  to  act  upon  childish  instincts 
and  impulses;  and  others,  who  are  chargeable  with  a  duty  of 
care  and  caution  towards  them,  must  calculate  upon  this  and  take 
precautions  accordingly."  This  view  is  supported  bv  other  well- 
considered  cases.  Powers  v.  Harlow,  53  Mich.  507,  514,  51 
Am.  Rep.  154,  19  N.  W.  257;  Camden  Interstate  R.  Co.  v. 
Broom,  139  Fed.  595 ;  Forrestal  v.  Milwaukee  Electric  R.  &  Light 
Co.,  119  Wis.  495,  97  N.  W.  182;  Strutzel  v.  St.  Paul  Citv  R. 
Co.,  47  Minn.  543,  50  N.  W.  690;  Gray  v.  St.  Paul  City  R.  Co., 
87  Minn.  280,  91  N.  W.  1106. 

This  is  not  a  case  of  a  sudden  and  unexpected  coming  of  chil- 
dren upon  a  track.    The  jury  may  have  found  that,  if  the  motor- 
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man  had  acted  prudently  in  view  of  the  signals  and  warnings  to 
stop,  which  the  testimony  tends  to  show  were  given,  and  the 
full  view  he  had  of  the  boys  at  the  time  of  the  accident,  checked 
the  car  and  kept  it  under  control,  the  injury  might  have  been 
avoided. 

We  think,  upon  principle  and  authority,  the  court  properly 
left  to  the  jury  to  find  whether  the  motorman  exercised  that 
reasonable  care  to  avoid  injury  to  the  boy  which  the  circum- 
stances of  the  occasion  required.  And  to  have  given  an  instruc- 
tion as  requested  by  the  plaintiff  in  error,  which  limited  the  duty 
of  the  motorman  to  sounding  an  alarm  in  time  for  the  boy  to  get 
off  the  track,  and  to  act  upon  the  presumption  that  he  would  do 
so  until  he  found  it  was  impossible  for  the  plaintiff  to  remove 
his  foot,  would  have  been  an  unwarranted  charge. 

It  is  further  urged  that  the  court  erred  in  instructing  the  jury 
upon  the  question  of  damages.    Upon  this  point  the  court  said : 

"The  jury  are  instructed  that,  if  they  find  a  verdict  for  the 
plaintiff,  they  should  render  a  verdict  in  his  favor  for  such  a  sum 
(not  exceeding  the  amount  claimed  in  the  declaration)  as,  in  their 
judgment,  will  reasonably  compensate  him  for  the  pain  resulting 
from  the  injury,  and  from  the  loss  of  his  leg;  for  the  incon- 
venience to  which  he  has  been  put,  and  which  he  will  be  likely  to 
be  put.  during  the  remainder  of  his  life,  in  consequence  of  the 
loss  of  his  leg ;  for  the  mental  suffering,  past  and  future,  which 
the  jury  may  find  to  be  the  natural  and  necessary  consequence  of 
the  loss  of  his  leg,  and  for  such  pecuniary  loss,  as  the  direct  re- 
sult of  the  injury,  which  the  jury  may  find  from  the  evidence 
that  he  is  reasonably  likely  to  sustain  hereinafter  in  consequence 
of  his  being  deprived  of  one  of  his  legs." 

The  court's  attention  was  not  called  to  any  particular  in  which 
this  chare-e,  which  covers  a  number  of  elements  of  damages, 
was  alleged  to  be  wrong ;  only  a  general  exception  was  taken  to 
the  charge  as  given  in  this  respect.  It  has  been  too  frequently 
held  to  require  the  extended  citation  of  cases,  that  an  exception 
of  this  general  character  will  not  cover  specific  objections  which, 
in  fairness  to  the  court,  ought  to  have  been  called  to  its  attention, 
in  order  that,  if  necessary,  it  could  correct  or  modifv  them.  A 
number  of  the  rules  of  damages  laid  down  in  this  charge  were 
unquestionably  correct;  to  which  no  objection  has  been  or  could 
be  successfully  made.  In  such  cases  it  is  the  duty  of  the  ob- 
jecting party  to  point  out  specifically  the  part  of  the  instructions 
regarded  as  erroneous.  Baltimore  &  P.  R.  Co.  v.  Mackev,  157 
U.  S.  72,  86,  39  L.  Ed.  624,  629,  15  Sup.  Ct.  Rep.  491. 

It  is  now  objected  that  to  permit  a  recovery  for  a  pecuniary 
loss,  as  covered  in  the  instructions,  would  allow  the  infant  plain- 
tiff to  recover  compensation  for  his  time  before  as  well  as  after 
he  has  reached  his  majority ;  and  that,  during  infancy,  his  father 
is  entitled  to  recover  any  wages  he  might  earn.  If  the  defendant 
wished  the  charge  modified  in  this  respect,  he  should  have  called 
the  attention  of  the  court  directly  to  this  feature.  The  charge  in 
this  respect  was  general,  permitting  a  recovery  for  a  pecuniary 
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loss  directly  resulting^  from  the  injury.  It  would  be  very  unfair 
to  the  trial  court  to  keep  such  an  objection  in  abeyance,  and  urg^e 
it  for  the  first  time  in  an  appellate  tribunal. 

Furthermore,  an  objection  is  taken  to  the  charge  as  to  mental 
suffering,  past  and  future.  It  is  objected  that  this  instruction 
permits  a  recovery  for  future  humiliation  and  embarrassment  of 
mind  and  feelings  because  of  the  loss  of  the  leg.  But  we  find 
no  objection  to  the  charge  as  given  in  this  respect.  The  court 
said:  "The  jury  are  to  consider  mental  suffering,  past  and 
future,  found  to  be  the  necessary  consequence  of  the  loss  of  his 
leg."  Where  such  mental  suffering  is  a  direct  and  necessary 
consequence  of  the  physical  injury,  we  think  the  jury  may  con- 
sider it.  It  is  not  unlikelv  that  the  court  might  have  given  more 
ample  instruction  in  this  respect,  had  it  been  requested  so  to  do. 
But  what  was  said  limited  the  compensation  to  the  direct  con- 
sequences of  the  physical  injury. 

An  instruction  of  this  character  was  sustained  in  Washings- 
ton  &  G.  R.  Co.  V.  Harmon,  147  U.  S.  584,  37  L.  Ed.  289,  13  Sup. 
Ct.  Rep.  557.  That  there  might  be  more  or  less  continuous 
mental  suffering  directly  resulting  from  a  .maiming  of  the  plain- 
tiff's person  in  an  injury  of  this  character  was  probable,  and, 
where  the  jury  was  limited  to  that  which  necessarily  resulted 
from  the  injury,  we  think  there  can  be  no  valid  objection  or  just 
ground  of  complaint.  Of  a  charge  of  this  character,  in  Kennon 
r,  Gilmer,  131  U.  S.  22,  26,  33  L.  Ed.  110,  112,  9  Sup.  Ct.  Rep. 
696,  Mr.  Justice  Gray,  speaking  for  this  court,  said:  "But  the 
instruction  given  only  authorized  them,  in  assessing  damages  for 
the  injury  caused  by  the  defendants  to  the  plaintiff,  to  take  into 
consideration  *his  bodily  and  mental  pain  and  suffering,  both  taken 
together'  (*but  not  his  mental  pain  alone'),  and  such  as  'inevitably 
and  necessarily  resulted  from  the  original  injury.'  The  action  is 
for  an  injury  to  the  person  of  an  intelligent  being,  and  when  the 
injury,  whether  caused  by  wilfulness  or  by  negligence,  produces 
mental  as  well  as  bodily  anguish  and  suffering,  independently  of 
any  extraneous  consideration  or  cause,  it  is  impossible  to  exclude 
the  mental  suffering  in  estimating  the  extent  of  the  personal 
injury  for  which  compensation  is  to  be  awarded.  The  instruction 
was  in  accord  with  the  opinions  of  this  court  in  similar  cases." 
We  find  no  error  in  the  charge  in  this  respect. 

As  to  the  alleged  error  in  charging  the  jury  that  damages 
could  not  be  recovered  in  excess  of  the  sum  claimed  in  the  decla- 
ration, the  court  was  careful  to  say  to  the  jury  that  the  sum 
claimed  should  not  be  taken  as  a  criterion  to  act  upon,  but  that  it 
was  only  a  limit,  beyond  which  they  could  not  go.  We  cannot 
see  how  the  plaintiff  in  error  was  prejudiced  bv  this  instruction. 

The  judgment  of  the  Court  of  Appeals  is  affirmed. 
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PoRTKR  V.  Delaware,  L.  &  W.  R.  Co. 

(Supreme  Court  of  New  Jersey,  June  11,  1906.) 

[63  Atl.  Rep.  860.] 

Damages — Grounds — Fright. — No  recovery  can  be  had  for  injuries 
due  to  frifjht. 

Same — Consequences  of  Physical  Injury. — Where  one  receives 
physical  injuries  all  the  resultant  effects  to  his  system  are  recover- 
able. 

Same — ^Fright.* — In  an  action  for  injuries,  evidence  that  plaintiff 
was  hit  on  the  neck  by  somethinjif,  and  that  dust  from  falling  materials 
went  into  her  eyes,  took  the  case  from  the  rule  prohibiting  recovery 
for  fright  alone. 

Action  by  Anna  Porter  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company.  Verdict  in  favor  of  plaintiff.  On 
a  rule  to  show  cause  why  a  new  trial  should  not  be  granted. 
Rule  made  absolute,  unless  plaintiff  consent  to  a  reduction  of 
the  verdict. 

Argued  February  term,  1906,  before  Fort,  Pitney,  and 
Rked,  JJ. 

McCorter,  Williamson  &  McCarter,  for  the  rule. 
Eugene  Bmley,  opposed. 

Fort,  J.  The  plaintiff  in  this  case  had  a  verdict  at  the  Pas- 
saic circuit  for  alleged  injuries  resulting  from  the  negligence  of 
the  defendant  company.  The  plaintiff  was  walking  upon  the 
highway  in  the  city  of  Newark,  upon  Ogden  street  in  said  city, 
and,  just  as  she  was  passing  from  under  the  overhead  railway 
bridge  of  the  defendant  company,  which  spans  the  street,  it  fell, 
with  an  engine  upon  it,  and  she  claims  that  something  hit  lier 
upon  the  back  of  the  neck  and  that  the  dust  from  the  crash  got 
into  her  eyes.  She  also  claims  injuries  resulting  from  the  shock. 
The  chief  injuries  are  alleged  to  be  to  her  eyes  and  nervous  sys- 
tem. 

The  contention  of  the  defendant  is  that  she  received  no  physical 
injury  whatever,  but  that  the  condition  she  alleges  she  is  suffer- 
ing from  is  due  to  fright  alone.  If  that  were  true,  of  course, 
she  could  not  recover.  Ward  v.  West  Jersey,  etc.,  R.  R.  Co., 
65  N.  J.  Law  383,  47  Atl.  561.  But,  if  she  received  physical  in- 
juries, all  the  resultant  effects  to  her  system,  due  to  the  accident, 
are  recoverable.  The  proof  by  the  plaintiff  was  that  she  was 
hit  on  the  neck  by  something,  and  that  dust  from  the  falling 
debris  went  into  her  eyes."  Proof  of  either  of  these  physical  in- 
juries would  take  the  case  out  of  the  rule  as  to  nonrecovery  for 
fright  alone.  Accepting  the  finding  of  the  jury  that  she  thus 
suffered  physical  injury,  she  was  entitled  to  damages  for  the 
results  flowing  therefrom.     We  do  not  think  the  weight  of  the 

♦See  foot-notes  appended  to  Yeaton  v.  Boston  &  M.  R.  R.  (N.  H.), 
17  R.  R.  R.  160,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  160. 
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evidence  is  so  clearly  against  her  having  received  the  physical  in- 
juries she  alleged  as  to  justify  us  in  disturbing  the  verdict  on 
that  ground. 

Several  points  are  made  in  the  defendant's  brief,  as  to  the 
erroneous  ruling  of  the  trial  judge  in  the  admission  of  evidence. 
We  have  examined  them  all.  Some  of  the  rulings  alleged  to  be 
erroneous,  we  do  not  find  were  excepted  to,  nor  was  there  in  fact 
even  an  objection  to  the  ruling.  It  may  be  that  on  a  rule  to 
show  cause  the  court  has  the  discretionary  power  to  grant  a  new 
trial  for  such  errors  of  the  trial  court.  In  a  case  where  an  error 
goes  to  the  very  foundation  of  the  plaintiff's  right  of  recovery 
or  to  the  real  quantum  of  damages  to  be  ascertained,  the  court, 
in  its  discretion,  might  grant  a  new  trial  for  errors  of  the  trial 
judge,  not  brought  to  his  attention  by  an  objection  or  excepted 
to  at  the  time.  Where,  in  a  suit  for  libel,  the  trial  judge  per- 
mitted the  question  of  the  injury  to  the  health  of  the  plaintiff 
from  the  libel,  to  enter  into  the  damages,  and  this  element  of 
damages,  appeared  to  be  largely  the  basis  of  the  damages  awarded 
by  the  jury,  this  court  granted  a  new  trial,  although  no  exception 
appeared  to  have  been  taken  to  the  charge  of  the  trial  court  in 
this  respect.  Butler  v.  Hoboken  Printing  Co.  (N.  J.  Sup.)  62 
Atl.  272.  But  the  granting  of  the  new  trial  in  this  case  could 
have  been  as  well  put  upon  the  ground  of  excessive  damages, 
owing  to  the  consideration  by  the  jury  of  this  improper  element 
of  damages,  and,  in  other  parts  of  the  decision,  was  practically 
so  put. 

Other  reasons  alleged  as  errors  of  the  trial  judge  relate  to  the 
admission  of  evidence  on  the  redirect  examination  of  witnesses 
and  to  the  refusal  to  strike  out  evidence.  These  rulings  do  not 
seem  to  have  been  injurious  to  the  defendant  on  the  merits  of  the 
case,  and  were  entirely  within  the  discretion  of  the  trial  judge, 
and  we  can  see  no  abuse  of  that  discretion  in  the  record.  Foley 
V.  Brunswick  Traction  Co.,  69  N.  J.  Law,  481,  55  Atl.  803; 
Willett  V.  Morse,  71  N.  J.  Law,  104,  58  Atl.  72,  60  Ati.  362; 
Bodee  v.  State,  57  N.  J.  Law,  140,  30  Atl.  681.  There  were  no 
errors  of  the  trial  judge  excepted  to  calling  for  reversal. 

The  only  remaining  ground  is  that  the  damages  were  ex- 
cessive. The  injuries  to  the  plaintiff  were  not  severe.  We  think 
them  greatly  exaggerated.  The  verdict  is  clearly  excessive.  On 
this  ground  the  rule  shall  be  made  absolute,  unless  the  plaintiff 
will  consent  to  the  reduction  of  the  verdict  to  $500. 
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(Supreme   Court  of  Minnesota,  Aug.   3,   1906.) 

[108  N.  W.  Rep.  882.1 

Railroads — Injury  to  Child  on  Track — Proximate  Cause — Failure  to 
Fence.* — A  railway  company  neglected  to  fence  its  track  as  required 
by  Rev.  St.  Wis.  1898,  §  1810.  Freight  cars  standing  on  a  track  with 
a  V/i  per  cent,  grade,  with  defective  brakes,  and  held  by  blocks  placed 
in  front  of  the  wheels,  were  started  by  trespassers,  who  removed  the 
blocks.  A  four  year  old  boy,  who  entered  the  right  of  way  where  a 
fence  should  have  been  and  climbed  on  the  cars,  was  thrown  there- 
from by  their  starting  and  injured.    Held: 

(a)  The  Wisconsin  statute  imposes  a  liability  upon  a  railway  com- 
pany, when  it  fails  to  fence  the  track,  for  injuries  only  which  are 
the  proximate  result  of  the  failure  to  fence. 

(b)  The  failure  to  fence  was  not  the  proximate  cause  of  the  accident 
by  which  the  plaintiff  was  injured. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County;  Grier  M.  Orr, 
Jud^e. 

Action  by  Earl  Paquin  and  by  Alderic  Paquin,  his  father, 
against  the  Wisconsin  Central  Railway  Company.  Verdict  di- 
rected for  defendant.  From  an  order  denyip^  a  new  trial,  plain- 
tiff appeals.    Affirmed. 

Samuel  A,  Anderson,  for  appellant. 

Thomas  H.  Gill  and  James  D.  Armstrong,  for  respondent. 

Elliott,  J.  This  is  an  action  to  recover  damag^es  alleg^ed  to 
have  been  caused  to  the  plaintiff  by  the  negfli^ece  of  the  defend- 
ant railway  company.  A  verdict  was  directed  for  the  defendant, 
and  the  plaintiff  appeals  from  an  order  denying^  a  motion  for  a 
new  trial. 

There  is  practically  no  controversy  as  to  the  facts.  At  the  time 
of  the  accident  the  plaintiff  was  about  four  years  of  a^e.    The 

♦For  the  authorities  in  this  series  on  the  question,  what  is,  and  is 
not,  the  oroximate  cause  of  an  injury,  see  foot-notes  appended  to 
Central  of  Georgia  Ry.  Co.  v.  Duggan  (Ga.),  19  R.  R.  R.  803,  42  Am. 
&  Eng,  R.  Cas.,  N.  S.,  803;  foot-note  appended  to  Little  Rock  Trac- 
tion &  Elec.  Co.  V.  McCaskill  (Ark.),  19  R.  R.  R.  513,  42  Am.  &  Enjr. 
R.  Cas.,  N.  S.;  613;  foot-notes  appended  to  Warren  v.  City  Electric 
Ry.  Co.  (Mich.),  19  R.  R.  R.  164,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  164; 
Byrd  v.  Southern  Express  Co.  (N.  Car.),  19  R.  R.  R.  150,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  150;  Wise  Terminal  Co.  v.  McCormick  (Va.),  19 
R.  R.  R.  23,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  23;  foot-note  appended  to 
Louisville  &  N.  R.  Co.  v.  Mounce's  Adm'r  (Ky.),  19  R.  R.  R.  1,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  Regan  v.  St.  Louis  Transit  Co.  (Mo.), 
18  R.  R.  R.  775,  41  Am.  &  Eng.  R.  Cas..  N.  S..  775;  Chicago  City  Ry. 
Co.  V.  Shaw  (111.),  18  R.  R.  R.  586,  41  Am.  &  Eng.  R.  Cas.,  N.  S., 
586;  foot-notes  appended  to  Brammer*s  Adm'r  v.  Norfolk  &  W.  Ry. 
Co.  (Va.),  18  R.  R.  R.  497.  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  497. 

For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
railroad  companies  for  injuries  to  children  as  affected  by  failure  to 
fence  railroad  right  of  way,  see  foot-notes  appended  to  Ellington  v. 
Great  Northern  Ry.  Co.  (Minn.),  19  R.  R.  R.  174,  42  Am.  &  Eng.  R. 
Cas.,  N.  S.,  174. 
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Street  on  which  he  lived  in  Ashland,  Wis.,  where  the  accident 
occurred,  ran  north  and  south  across  certain  railway  tracks  of 
the  defendant,   which  ran  east  and  west  about  one-half  block 
from  the  plaintiff's  home.     These  tracks  consisted  of  the  main 
line,  known  as  the  "dock  track,*'  a  side  track  parallel  with  the 
main  track,  and  a  third  or  spur  track  connected  with  the  side 
track  by  a  switch  at  or  near  the  extension  of  the  street  known  as 
**Third  Avenue  East,"  being:  the  first  street  west  of,  and  parallel 
with,  the  street  on  which  plaintiff  lived.     This  last-mentioned 
track  ran  down  a  2J4  per  cent,  grade  in  an  easterly  and  north- 
easterly direction  into  a  large  sawmill  and  lumber  yard,  which  lay- 
between  the  tracks  and  the  bay.    On  the  31st  of  July,  1905,  the 
defendant  had  two  freight  cars  coupled  together,  standing  on 
the  spur  track  on  the  grade.     On  each  car  there  was  a  hand 
brake,  but  one  was  useless  and  the  other  practically  so.     The 
cars  were  secured  in  the  position  where  they  were  standing  by 
blocks  placed  in  front  of  certain  of  the  wheels.    The  track  was 
owned,  maintained,  and  operated  by  the  defendant,  and  was  not 
situated  in  any  depot  grounds.    It  was  admitted  by  the  defend- 
ant that  the  track  in  question,  the  dock  tracks,  and  the  other 
tracks  in  the  vicinity  were  at  the  time  of  the  accident  unfenced 
and  had  never  been  fenced;  that  the  spur  track  upon   which 
these  cars  were  situated  and  upon  which  the  boy  was  hurt  was  a 
private  spur  track  upon  the  private  premises  of  the  lumber  com- 
pany; that  the  boy  obtained  access  to  the  particular  track  by 
walking  down  the  tracks,  across  the  dock  track,  across  the  spur 
track,  and  onto  the  second  spur  track,  on  which  the  two  cars 
were  standing;  that  those  cars  had  been  left  by  the  switchmen 
of  the  Wisconsin  Central  Railway  standing  on  the  track  and 
properly  blocked  so  as  to  prevent  their  moving  downgrade ;  that 
the  impelling,  the  moving,  force  which  started  the  cars  in  motion 
was  the  interference  therewith  by  two  small  boys,  who  were  in 
no  way  connected  with  the  Wisconsin  Central  Railway ;  that  for 
the  purpose  of  amusement  or  for  the  purpose  of  mischief,  these 
boys  knocked  the  blocks  out  from  under  the  car ;  that  just  as  the 
blocks  were  knocked  out  from  under  the  car  and  the  car  started 
in  motion,  the  plaintiff  in  this  case  climbed  upon  the  car  and 
was  thrown  off  and  received  the  injuries  for  which  this  action 
was  brought.     It  appears  that  the  plaintiff  left  his  home,  went 
along  an  alley  on  the  north,  and  finally  turned  and  went  down 
an  incline  on  the  main  or  dock  track,  then  went  a  few  feet  along 
the  dock  track,  then  down  another  incline  across  the  side  track, 
thence  to  the  track  where  the  cars  were  standing,  and  at  once 
climbed  upon  the  lower  car.    While  he  was  in  the  act  of  climbing 
upon  this  car,  after  he  had  reached  the  top,  three  boys,  who  were 
playing  about  the  car,  knocked  the  blocks  out  from  behind  the 
wheels  and  started  the  car  downgrade,  and  the  plaintiff  was 
thrown  under  the  wheels  and  his  leg  crushed.     The  plaintiff 
predicates  negligence  upon  the  failure  of  the  railway  company  to 
fence  its  tracks  as  required  by  the  statutes  of  Wisconsin  and 
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leaving  the  cars  with  defective  brakes  standing;  upon  the  incline 
track  with  insufficient  fastenings. 

1.  The  rights  of  the  parties  to  this  action  are  to  be  determined 
by  the  laws  of  the  state  of  Wisconsin,  and  this  court  will,  for  the 
pilrposes  of  the  case,  give  the  Wisconsin  statute  the  construction 
which  has  been  given  to  it  by  the  courts  of  that  state.  Roe  v. 
Winston,  86  Minn.  77,  90  N.  W.  319;  Benson  v.  C,  M.  &  St.  P. 
Ry.  Co.,  78  Minn.  308,  80  N.  W.  1050.  The  common  law  of  a 
sister  state  is  to  be  ascertained  by  an  examination  of  the  deci- 
sions and  opinions  of  its  courts.  Crandall  v.  G.  N.  Ry.  Co.,  83 
Minn.  190,  86  X.  W.  10 ;  Engstrand  v.  Kleff man,  86  Minn.  403, 
90  N.  W.  1054. 

2.  Rev.  St.  Wis.  1898,  §  1810,  provides  that  "every  railroad 
corporation  operating  any  railway  shall  erect  and  maintain  on 
any  portion  of  its  railway  (depot  grounds  excepted)  good  and 
sufficient  fences  of  the  height  of  four  and  one-half  feet,  with 
openings  or  gates  or  bars  therein  on  suitable  and  convenient 
farm  crossings,  for  the  use  of  the  occupants  of  the  land  adjoin- 
ing and  shall  construct  and  maintain  cattle  guards  at  all  high- 
way crossings,  and  connect  their  fences  therewith  to  prevent 
cattle  and  other  domestic  animals  from  going  on  such  railways. 
All  railways  hereafter  built  shall  be  so  fenced  and  such  cattle 
guards  be  made  within  three  months  of  the  time  of  commencing 
to  operate  the  same,  so  far  as  operated.  Until  such  fences  and 
cattle  guards  shall  be  made,  every  railway  corporation  owning 
and  operating  any  such  road  shall  be  liable  for  all  damages  done 
to  cattle,  horses  or  other  domestic  animals,  or  person^  thereon, 
occasioned  in  any  manner  in  whole  or  in  part  by  the  want  of 
such  fences  or  cattle  guards  or  fences ;  but  after  such  fences  and 
cattle  guards  shall  have  been  in  good  faith  constructed  such  lia- 
bility shall  not  extend  to  damages  occasioned  in  part  by  con- 
tributory negligence  or  to  defects  existing  without  negligence 
on  the  part  of  the  corporation  or  its  agents."  Under  this  statute 
the  defense  of  contributory  negligence  is  not  available  until  after 
the  fence  has  been  constructed  in  good  faith.  Quackenbush  v. 
Wis.  &  M.  Ry.  Co.,  62  Wis.  411,  22  N.  W.  519. 

The  appellant  contends  that  the  statute  imposes  an  absolute 
liability  upon  the  railroad  company  for  all  damages  occasioned 
in  any  manner  in  whole  or  in  part  by  the  absence  of  the  fence. 
But  the  Supreme  Court  of  Wisconsin  has  established  the  rule 
that  there  can  be  no  recovery  unless  the  failure  to  fence  was 
the  proximate  cause  of  the  accident.  In  an  action  to  recover  dam- 
ages caused  by  the  killing  of  certain  cattle  the  court  said :  "The 
statute  makes  railroad  companies  responsible  for  accidents  occa- 
sioned by  failure  to  fence.  The  injury  complained  of  must  there- 
fore be  shown  to  be  occasioned — that  is,»  caused — ^by  the  want 
of  a  proper  railroad  fence.  The  injury  must  be  affirmatively 
shown  to  be  a  consequence  of  the  absence  of  a  fence.  It  is  true 
that  the  injury  may  be  caused  by  the  absence  of  a  fence  in  a 
place,  whether  near  or  distant,  but  the  evidence  must  connect  the 
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injury  with  the  want  of  a  fence,  and  show  that  one  was  the 
consequence  of  the  other;  otherwise,  railroad  companies  would 
be  liable  for  injuries  incurred  where  their  roads  are  leg-ally 
fenced  if  they  should  be  left  unfenced  at  any  point,  however  dis- 
tant or  unconnected  with  such  injuries.  That  is  not  the  statute, 
and  ought  not  to  be."  Lawrence  v.  Railway  Co.,  42  Wis.  330. 
In  Cook  V.  Mpls.,  etc.,  Ry.  Co.,  98  Wis.  646,  74  N.  W.  561,  40 
L.  R.  a.  457,  67  Am.  St.  Rep.  830,  the  court  said :  "The  rio^ht 
of  recovery  is  based  solely  upon  the  fact  that  the  defendant  failed 
to  perform  its  duty  in  respect  to  fencing  its  right  of  way. 
*  *  *  Looking  at  the  language  of  section  1810  in  the  lig'ht 
of  such  rule,  it  must  be  held  that  the  circumstances  of  the  horses 
going  on  the  track  must  have  some  casual  connection  with  the 
failure  to  fence,  not  the  mere  nonexistence  of  the  fence  at  the 
time  of  the  entry,  or  there  is  no  liability  because  of  the  failure  to 
fence.  If  the  failure  to  fence  did  not  reach  to  such  entry  be- 
cause of  the  intervention  of  some  other  cause  or  connection,  the 
statutory  rule  of  absolute  liability  does  not  apply.  *  *  *  The 
rule  clearly  applies  that  if,  between  an  injury  and  prior  negli- 
gence which  might  have  produced  it,  had  the  effects  reached  that 
far,  there  were  a  superseding  cause,  though  not  traceable  to  a 
responsible  source,  which,  without  the  operation  of  the  negli- 
gence contributing,  produced  the  result  complained  of,  the 
wrongdoer  is  not  liable."  In  Perrault  v.  Railway  Co.  (Wis.) 
94  N.  W.  348,  it  is  said:  "The  language  of  the  statute  mani- 
festly makes  failure  by  the  railway  company  to  perform  the 
statutory  duty  as  to  constructing  the  right  of  way  fences  suffi- 
cient to  create  an  absolute  liability  for  damages  *  *»  *  only 
when  such  failure  has  some  casual  connection  with  the  occur- 
rence of  the  animals  getting  within  the  region  of  danger.  In 
view  of  that,  if  it  be  held  here  that  appellant's  fence  was  not 
sufficient  to  satisfy  the  calls  of  the  statute,  and  it  yet  be  held 
under  the  circumstances  of  the  case  that  such  insufficiency  has 
no  proximate  connection  whatever  with  the  cattle  reaching  the 
place  where  they  were  killed,  because,  regardless  of  the  charac- 
ter of  the  fence  in  fact,  or  what  it  ought  to  have  been,  it  would 
have  been  rendered  useless  by  trespassers,  so  that  such  inter- 
vening cause  would  have  furnished  the  opportunity  for  cattle 
to  go  upon  the  track,  then  the  plaintiff  was  not  entitled  to  re- 
cover, because  such  going  on  the  track  in  that  state  of  the  case 
would  necessarily  be  referable  to,  not  a  failure  to  fence,  not  a 
failure  to  exercise  ordinary  diligence  to  keep  the  fence  in  a 
proper  state  of  repair,  but  to  the  destruction  of  the  fence  by 
third  persons."  It  is  thus  apparent  that  in  Wisconsin  the  failure 
to  fence  as  required  by  statute  is  actionable  only  when  such 
failure  is  the  proximate  cause  of  an  injury. 

3.  The  trial  court  directed  a  verdict  for  the  defendant  on  the 
theory  that  the  failure  of  the  defendant  to  fence  its  tracks  as  re- 
quired by  the  statute  was  not  the  proximate  cause  of  the  acci- 
dent. If  an  act  is  such  that  a  party  ought,  in  the  exercise  of 
ordinary  care,  to  have  anticipated  that  it  would  result  in  injury 


Vol,  21  R  R  R— Vol  44  Am  &  Enc  R  Cas,  N  S         643 

Paquin  v,  Wiaconsin  Cent.  Ky.  Co 

to  some  one,  he  is  liable  for  any  injury  proximately  resulting* 
from  it,  although  he  could  not  have  anticipated  the  particular 
injury  which  did  happen.  Consequences  which  follow  in  un- 
broken sequence,  without  an  intervening  efficient  cause,  from 
the  original  negligent  act,  are  natural  and  proximate,  and  for 
such  consequences  the  original  wrongdoer  is  responsible.  Nel- 
son V.  C,  M.  &  St.  P.  Ry.  Co.,  30  Minn.  74,  14  N.  W.  360; 
Christianson  v.  Chicago,  etc.,  Ry.  Co.,  67  Minn.  94,  69  N.  W. 
640 ;  La  Londe  v.  Peake,  82  Minn.  124,  84  N.  W.  726 ;  Deisen- 
neter  v,  Kraus-Merkel  Malting  Co.,  97  Wis.  279,  72  N.  W. 
735 ;  Mil.,  etc.,  Ry.  Co.  v,  Kellogg,  94  U.  S.  469,  24  L.  Ed.  256. 
A  verdict  was  properly  directed  for  the  defendant.  The  injury 
to  the  plaintiff  was  not  the  proximate  result  of  the  negligence 
of  the  defendant,  nor  was  it  the  result  of  the  concurring  negli- 
gence of  the  defendant  and  other  parties.  The  removal  of  the 
blocks  was  a  new  and  efficient  force  in  no  way  connected  with 
or  originating  from  the  failure  of  the  defendant  to  fence  its 
tracks.  The  different  acts  of  negligence  have  no  casual  con- 
nection. The  cars  were  safely  fastened,  and  the  plaintiff  would 
not  have  been  injured,  but  for  the  acts  of  trespassers  for  whose 
acts  the  defendant  is  not  responsible.  The  force  which  produced 
the  accident  originated  with  these  boys.  The  failure  to  fence 
did  not  cause  the  boys  to  start  the  cars.  The  different  negli- 
gent acts  did  not  concur.  The  failure  to  fence  alone  could 
not  have  caused  the  accident.  The  act  of  the  boys  was  the 
sole  independent  and  efficient  cause.  The  negligence  of  the 
defendant  spent  its  force  when  the  boy  entered  upon  the  tracks, 
and  unless  the  defendant  is  liable  for  every  injury  which  might 
possibly  occur  to  one  who  enters  the  premises  because  of  the 
absence  of  the  fence  it  is  not  liable  in  this  case.  The  authorities 
are  uniform  that  a  railway  company  is  not  liable  for  any  and 
every  injury,  from  whatever  cause,  which  may  result  to  any 
person  who  goes  upon  its  right  of  way  before  the  statutory  fence 
is  constructed.  The  liability  exists  only  when  the  accident  is 
one  which  might  reasonably  be  expected  to  happen  because  of 
the  absence  of  the  fence,  and  of  which  the  absence  of  the  fence 
is  the  proximate  cause.  There  must  be  a  chain  of  events  leading 
naturally  from  the  act  of  the  defendant  to  the  accident  which 
causes  the  injury.  If  the  original  negligent  act  loses  its  force 
and  dies  out,  the  company  is  not  liable  for  an  accident  occasioned 
by  the  negligent  act  of  another  person,  originating  independently 
of  the  negligence  of  the  company  and  leading  by  a  distinct  and 
separate  line  of  events  to  the  accident. 

4.  It  was  not  an  act  of  negligence  to  leave  the  cars  standing 
upon  the  track  in  the  condition  in  which  they  are  shown  to  have 
been.  The  plaintiff  was  not  on  the  premises  as  a  licensee  by  the 
express  or  implied  invitation  of  the  defendant.  The  evidence 
shows  that  small  boys  occasionally  played  on  and  about  these 
tracks.  But  the  defendant's  employees  always  warned  them  away 
and  seem  to  have  made  every  effort  to  keep  them  away  from 
the  dangerous  place.     It  does  not  appear  that  they  were  there 
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often  enough  to  impose  upon  the  defendant  a  duty  to  anticipate 
their  presence.  The  rule  that  a  railway  company  owes  no  duty  to 
a  trespasser,  whether  child  or  adult,  except  to  refrain  from 
knowinj^ly  or  willfully  injuring  him,  applies  to  this  case.  Th«; 
plaintiff  was  not  lured  into  dangler  by  any  special  attractiveness 
which  these  cars  possess  for  the  childish  mind.  To  the  plaintiff 
they  must  have  been  merely  ordinary  freigfht  cars  stand inief  upon 
the  track.  The  facts  do  not  brin^  the  case  within  the  exception 
to  the  fifeneral  rule.  Ellington  z\  G.  N.  Rv.  Co.  (Minn.)  104 
N.  W.  827. 
The  order  appealed  from  is  therefore  affirmed. 


Mobile  &  O.  R.  Co.  v.  Morrow. 

(Court  of  Appeals  of  Kentucky,  Nov.  20,  1906.) 

[97  S.  W.  Rep.  389.] 

Railroads — Injuries  to  Animals.* — Where  a  locomotive  enf^ineer  saw 
horses  on  the  track  a  quarter  of  a  mile  before  the  locomotive  struck 
them,  it  was  neRlig^ence  not  to  have  stopped,  or  attempted  to  have 
stopped,  the  train. 

Same — Action — Burden  of  Proof.f — Ky.  St.  1903,  §  809,  provides 
that  the  injuring  of  cattle  by  a  locomotive  or  cars  shall  be  prima 
facie  evidence  of  negligence.  Held,  that  the  burden  is  on  the  railroad 
to  show  that  the  accident  could  not  have  been  avoided  by  the  exercise 
of  reasonable  care. 

Same. — The  uncontradicted  and  unimpeached  testimony  of  the  em- 
ployees in  charge  of  a  train  that  there  was  no  negligence,  overcomes 
the  statutory  presumption. 

Same — Evidence — Sufficiency. — In  an  action  against  a  railroad  for 
the  killincr  of  stock,  evidence  held  insufficient  to  warrant  a  finding  of 
negligence. 

Appeal  from  Circuit  Court,  Fulton  County. 
"Not  to  be  officially  reported." 

Action  by  Wiley  Morrow  against  the  Mobile  &  Ohio  Railroad 
Company.  From  a  judgement  in  favor  of  plaintiffs  defendant 
appeals.    Reversed. 

Lansden  &  Leek  and  Bullock  &  Davis,  for  appellant. 
Herschel  T.  Smith,  for  appellee. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  in  charge  of  trains  to  avoid  collisions  with  animals, 
see  foot-notes  appended  to  Southern  Ry.  Co.  v.  Pogue  (Ala.),  20  R. 
R.  R.  526,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  526;  Best  v.  Great  Northern 
Ry.  Co.  (Minn.),  19  R.  R.  R.  519,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  519. 

tFor  the  authorities  in  this  series  on  the  question  of  presumption 
of  negligence  and  burden  of  proof  in  actions  against  railroads  for 
running  their  trains  over  stock,  see  foot-notes  appended  to  Little 
Rock  Ry.  &  Elec.  Co.  v.  Newman  (Ark.),  20  R.  R.  R.  631,  43  Am.  & 
Eng.  R.  Cas.,  N.  S.,  631;  foot-notes  appended  to  Russell  v.  Maine 
Cent.  R.  Co.  (Me.),  20  R.  R.  R.  308,  43  Am.  &  Eng.  R.  Cas.,  N.  S., 
308;  Atlanta  &  W.  P.  R.  Co.  v.  Hudson  (Ga.),  18  R.  R.  R.  490,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  490. 
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Carroll,  C.  To  reverse  a  judgment  obtained  ag^ainst  it  for 
the  value  of  two  horses  killed  by  one  of  its  trains,  this  appeal 
is  prosecuted. 

The  principal,  and  in  fact  only,  ground  of  complaint  is  that 
there  is  no  evidence  to  support  the  verdict,  or  that  it  is  so 
flagrantly  against  the  evidence  that  a  new  trial  should  be  granted. 
The  horses  were  killed  in  the  night  by  one  of  appellant's  fast 
passenger  trains  going  north,  the  engineer  on  the  train  being  the 
only  witness  who  saw  the  horses  when  they  were  struck.  He 
testifies,  in  substance^  that  the  train  was  running  40  or  50  miles 
an  hour;  that  it  was  equipped  with  an  electric  headlight;  and 
that  he  was  keeping  a  good  look  out  and  could  have  seen  the 
horses  in  time  to  have  stopped  if  they  had  been  standing  on  or 
near  the  track,  but  that  suddenly  the  two  horses  came  on  the 
track  immediately  in  front  of  the  engine,  and  he  only  had  time 
to  apply  the  emergency  air  brake  and  give  two  short  blasts  of 
the  whistle  before  he  struck  the  stock.  The  horses  were  killed 
on  an  embankment  some  12  or  15  feet  high,  and  there  is  a 
straight  track  for  a  distance  of  probably  a  quarter  of  a  mile 
south  of  this  point.  The  theory  of  appellant  is  that  the  horses 
came  up  the  side  of  the  embankment  and  got  on  the  track 
immediately  in  front  of  the  train,  and  in  support  of  this  view 
one  of  the  employees  of  appellant  testified  that,  on  the  day 
following,  he  saw  the  tracks  showing  where  the  horses  had 
come  up  the  embankment.  Appellee  lived  about  150  yards  from 
the  place  \vhere  the  horses  were  killed.  He  testified  that  he 
was  awake  when  the  train  passed,  and  heard  it  coming,  and 
that  it  whistled  several  times  for  stock  and  a  few  moments  after 
the  stock  whistle  sounded  he  heard  the  engine  strike  the  horses ; 
that  the  engine  could  have  run  between  a  quarter  and  a  half 
of  a  mile  after  he  heard  the  stock  whistle  before  he  heard  the 
sound  of  the  collision ;  that  he  made  an  examination  of  the 
ground  and  did  not  discover  any  evidence  that  the  horses  had 
climbed  up  the  embankment,  nor  did  he  know  at  what  point  they 
got  on  the  track.  If  the  horses  were  on  the  track  and  seen  by 
the  engineer  a  quarter  of  a  mile  before  he  struck  them,  it  was 
negligence  not  to  have  stopped,  or  attempted  to  have  stopped, 
the  train  to  avoid  the  accident.  On  the  other  hand,  if  the  horses 
came  suddenly  on  the  track,  immediately  in  front  of  the  engine, 
appellant  is  not  liable,  as,  in  the  exercise  of  ordinary  care, 
the  train  could  not  have  been  stopped  in  time  to  avoid  killing 
the  stock. 

Section  809  of  the  Kentucky  Statutes  of  1903  provides  that 
the  killing  or  injuring  of  cattle  by  an  engine  or  cars  of  any 
company  shall  be  prima  facie  evidence  of  negligence  and  care- 
lessness on  the  part  of  the  company,  its  agents,  and  servants, 
and  it  has  been  held  that  the  burden  is  on  the  company  to  show 
that  the  accident  could  not  have  been  avoided  by  the  exercise  of 
ordinary  care,  but  the  uncontradicted  and  unimpeached  testimony 
of  the  employees  in  charge  of  the  train  that  there  was  no  negli- 
gence overcomes  the  statutory  presumption,  and  in  such  cases 
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a  verdict  against  the  company  cannot  be  sustained.  McGhee  r-. 
Guyn,  98  Ky.  209,  32  S.  W.  615 ;  McGhee  v,  Gaines,  98  Kv. 
182,  32  S.  W.  602 ;  I.  C.  R.  Co.  v,  Gholson,  66  S.  W.  1018,  23 
Ky.  Law  Rep.  2209.  It  has  also  been  ruled  in  this  class  of  cases 
that,  where  the  circumstantial  evidence  of  nep^lig^ence  is  suffi- 
cient to  authorize  a  submission  of  the  case  to  the  jury  and  thev 
are  properly  instructed,  their  verdict  will  not  be  disturbed. 
L.  &  N.  R.  Co.  V,  Rhoads,  90  S.  W.  219,  28  Ky.  Law  Rep.  692 ; 
L.  &  N.  R.  Co.  V.  Moore,  84  S.  W.  1144,  27  Kv.  Law  Rep.  293 ; 
C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Burgess,  84  S.  W.  760,  27  Ky.  Law 
Rep.  253.  But  the  circumstantial  evidence  offered  in  this  case 
was  not,  in  our  opinion,  sufficient  to  maintain  the  verdict.  It 
was  proper  to  submit  the  case  to  the  jury,  but  the  verdict  is 
flag'rantly  against  the  weig^ht  of  the  evidence,  and  a  new  trial 
should  be  granted. 

The  judgement  is  reversed,  with  directions  for  a  new  trial  in 
conformity  with  this  opinion. 


Southern  Ry.  Co.  z\  Blanford's  Adm'x. 

(Supreme  Court  of  Appeals  of  VifRinia,  June  14,  1906.) 

[54  S.  E.  Rep.  1.1 

Master  and  Servant — Railroads — ^Deatfa  of  Servant — Declaration.* — 

In  an  action  against  a  railroad  company  for  death  of  an  engineer,  a 
declaration  alleging  defendant's  liability  because  of  the  fact  that  a 
switch  leading  to  a  side  track  was  left  open  by  defendant's  employees, 
and,  second,  because  defendant  was  guilty  of  negligence  in  failing  to 
provide  a  reasonably  safe  roadway  for  intestate  while  in  the  discharge 
of  his  duties,  in  that  it  failed  to  have  a  switch  lantern  on  the  switch 
that  was  misplaced,  was  not  objectionable  for  indefiniteness  of  aver- 
ment as  to  the  grounds  of  negligence. 

Pleading — Declaration — ^Demurrer. — The  fact  that  a.  declaration 
stated  two  causes  of  action  in  the  same  count  did  not  render  it  de- 
murrable. 

Evidence — ^Judicial  Notice — Facts  of  Ordinary  Knowledgcf— It  is 
a  matter  of  common  knowledge,  of  which  courts  will  take  judicial 
notice,  that  the  maintenance  of  switch  lanterns  at  railroad  sidings 
tends  to  promote  the  safety,  not  only  of  the  employees  of  the  rail- 
road company,  but  of  the  traveling  public. 

♦For  the  authorities  in  this  series  on  the  subject  of  pleading  negli- 
gence, see  foot-notes  appended  to  Western  Ry.  of  Alabama  v.  Stone 
(Ala.),  19  R.  R.  R.  835,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  835;  foot-notes 
appended  to  Pittsburgh,  etc.,  Ry.  Co.  v.  Peck  (Ind.),  19  R.  R.  R.  693, 
42  Am.  &  Eng.  R.  Cas.,  N.  S.,  693;  Choctaw,  O.  &  G.  Ry.  Co.  v. 
Doughty  (Ark.),  18  R.  R.  R.  665,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  665; 
Philadelphia,  etc.,  R.  Co.  v.  Allen  (Md.).  18  R.  R.  R.  581,  41  Am.  & 
Eng.  R.  Cas.,  N.  S.,  581. 

tFor  the  authorities  in  this  series  on  the  subject  of  judicial  notice 
of  matters  relating  to  railroads,  see  foot-notes  appended  to  Atlanta, 
etc.,  R.  Co.  V.  Atlanta,  etc.,  R.  Co.  (Ga.),  18  R.  R.  R.  680,  41  Am.  & 
Eng.  R.  Cas.,  N.  S..  680;  foot-notes  appended  to  Dorr  Cattle  Co.  v. 
Chicago,  etc.,  Ry.  Co.  (Iowa),  18  R.  R.  R.  400,  41  Am.  &  Eng.  R. 
Cas..  N.  S..  -'00. 
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Haster  and  Servant— Death  of  Engineer— Negligence— Proximate 
Cause — Question  for  Jury. — In  an  action  for  death  of  a  railroad  engi- 
neer, evidence  held  to  require  a  submission  to  the  jury  of  the  ques- 
tions whether  intestate's  death  proximately  resulted  from  the 
negligence  of  defendant's  employees  in  failing  to  properly  set  a  cer- 
tain switch  before  leaving  it,  and  froni  defendant's  failure  to  provide 
a  switch  light  at  such  switch. 

Same — ^Assumed  Risk— Statutes.]: — In  an  action  for  the  alleged 
wrongful  death  of  a  railroad  engineer,  an  instruction  that,  though 
defendant  company  was  guilty  of  negligence  in  not  providing  its 
switches  with  lights,  still,  if  deceased  knew  of  such  failure  and  con- 
tinued to  work  for  a  period  of  years,  and  for  a  period  of  nine  months 
after  knowing  that  no  light  was  on  the  switch  in  question,  without 
calling  the  company's  attention  thereto  or  making  any  complaint,  or 
receiving  a  promise  that  the  switch  would  be  provided  with  a  light, 
such  conduct  amounted  to  contributory  negligence  precluding  a  re- 
covery, was  properly  refused  as  in  conflict  with  Const.  1902,  §  162, 
providing  that  knowledge  of  any  railroad  employee  injured  on  ac- 
count of  the  defective  or  unsafe  character  or  condition  of  any  of 
the  appliances,  shall  be  no  defense  to  an  action  for  injuries  caused 
thereby,  and  Code  1904,  §  1294k,  declaring  that  knowledge  of  any 
employee  injured  because  of  the  defective  or  unsafe  character  of  any 
of  the  appliances  of  such  corporation  shall  not,  of  itself,  bar  a  re- 
covery for  any  injury  or  death  caused  thereby. 

Same— Contributory  Negligence. — In  an  action  for  death  of  a  rail- 
road engineer  caused  by  a  misplaced  switch,  a  requested  charge  con- 
taining a  partial  statement  only  of  the  facts  tending  to  show  con- 
tributory negligence,  and  charging  that,  if  the  jury  found  the 
facts  stated  to  be  true,  they  should  find  decedent  guilty  of  contribu- 
tory negligence,  was  erroneous,  and  properly  refused. 

Same — Evidence — Acts  of  Defendant  and  Others.§ — Where,  in  an 
action  for  death  of  a  railroad  engineer,  negligence  was  alleged  in 
that  defendant  failed  to  provide  switch  lights  for  the  misplaced  switch 
at  which  deceased  was  killed,  evidence  that  switch  lights  were  used 
on  other  portions  of  defendant  company's  railroad,  and  by  other  rail- 
road companies  operating  within  the  state,  was  admissible. 

Writ  of  Error — Exceptions — EstoppeL — Where  defendant  objected 
to  the  introduction  of  certain  evidence  and  took  an  exception,  but 
thereafter  proved  the  same  facts  by  its  own  witnesses,  it  was  es- 
tooped  to  rely  on  such  exception  for  reversal  on  a  writ  of  error. 

Witnesses — Cross-Examination — Credibility. — ^Where,  in  an  action 
for  death  of  a  railroad  engineer  because  of  a  misplaced  switch,  it 
was  claimed  that  the  switch  had  been  left  misplaced  contrary  to  the 
company's  rules,  by  S.,  the  brakeman  on  a  preceding  train,  and  S., 
testifying  for  defendant,  claimed  that  he  had  properly  set  the  switch, 
and  that  he  could  not  possibly  be  mistaken,  it  was  proper  for  the 
court  to  permit  him  to  be  asked  on  cross-examination  whether  or  not 
a  short  time  before  the  accident  in  question  he  had  made  a  similar 
mistake  in  misplacing  another  switch. 

Error  to  Circuit  Court,  Brunswick  County. 

Action  bv  Claude  M.  Rlanford,  as  administratrix  of  the  estate 
of  Georg^e  T.  Blanford,  deceased,  against  the  Southern  Railway 

tFor  the  authorities  in  this  series  on  the  subject  of  the  effect  of 
contributory  neglisrence  of,  or  assumption  of  risk,  by  the  injured 
servant  on  the  right  to  recover  under  an  employers*  liability  act.  see 
foot-notes  appended  to  Atlantic  Coast  Line  R.  Co.  v.  Ryland  (Fla.), 
18  R.  R.  R.  834.  41  Am.  &  Enj?.  R.  Cas.,  N.  S.,  834. 

§See  extensive  note.  18  R.  R.  R.  296.  41  Am.  &  Eng.  R.  Cas.,  N.  S.. 
296;  Norfolk  &  W.  Ry.  Co.  v.  Bell  (Va.),  19  R.  R.  R.  263,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  263. 
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Company.     From  a  judgement  in  favor  of  plaintiff,  defendant 
bringfs  error.     Affirmed. 

A,  P.  Thorn,  W,  L,  Williams,  B.  R.  Turnbull,  Jr,,  and  R.  T. 
Thorp,  for  plaintiff  in  error. 
Biiford,  Palmer  &  Bggleston,  for  defendant  in  error. 

Cardwell,  J.  This  is  a  writ  of  error  to  a  judgment  in  favor 
of  the  administratrix  of  Georp^e  T.  Blanford,  deceased,  a^inst 
the  Southern  Railway  Company,  for  the  sum  of  $10,000  with 
interest  from  the  date  of  the  verdict  of  the  jury,  as  damap^es 
for  the  death  of  Blanford,  caused  as  alleged  by  the  negfli^ence 
of  the  defendant  company. 

Blanford  was  a  locomotive  engineer  on  the  Atlantic  &  Danville 
Division  of  the  defendant  company,  and  received  injuries,  from 
which  he  died,  .by  reason  of  runnings  into  an  open  switch  on  the 
nigfht  of  the  23d  of  April,  1904,  within  the  company's  yard 
limits  at  Lawrenceville,  the  train  upon  which  he  was  employed 
colliding  wuth  certain  freig^ht  cars  which  bad  been  at  an  earlier 
hour  of  the  nig^ht  placed  by  other  employees  on  a  side  track 
leading  from  the  main  line  of  the  railroad  to  the  Lawrenceville 
Manufacturing  Company.  The  collision  occurred  just  after  the 
train  beings  run  by  Blanford  had  left  the  station  at  Lawrenceville 
on  its  western  trip  to  Danville. 

The  declaration  contains  but  one  count,  and  alleges  the  liability 
of  the  defendant  company  to  the  plaintiff's  intestate  upon  two 
grounds:  First,  because  of  the  fact  that  the  switch  leading 
into  the  side  track  at  Lawrenceville  was  left  open  by  the  em- 
ployees of  the  defendant  company;  and,  second,  because  the 
defendant  company  was  guilty  of  negligence  with  respect  to  its 
common-law  duty  in  failing  to  provide  a  reasonably  safe  roadway 
for  the  plaintiff's  intestate  while  in  the  discharge  of  his  duties 
as  an  engineman — that  is  to  say,  the  company  had  been  negli- 
gent in  its  failure  to  have  a  switch  lantern  upon  the  switch  in 
its  yard  at  Lawrenceville. 

The  action  of  the  court  in  overruling  a  demurrer  to  the  decla- 
ration is  assigned  as  error. 

We  are  of  opinion  that  there  is  no  merit  in  this  assignment. 
The  declaration  is  sufficiently  definite  to  give  the  defendant  com- 
pany notice  of  what  was  claimed  to  be  the  negligence  alleged 
against  it,  and  fully  measures  up  to  the  requirements  of  a  decla- 
ration in  such  a  case.  The  fact  that  it  states  two  causes  of  action 
in  the  same  count  does  not  render  the  declaration  demurrable. 
N.  &  W.  Rv.  Co.  V.  Ampey,  93  Va.  108,  25  S.  E.  226 ;  Kimball, 
etc.,  z\  Borden,  95  Va.  203,  28  S.  E.  207. 

The  evidence  tended  to  prove  that  the  switch  in  question  was 
used  about  7  o'clock  in  the  evening  of  the  day  prior  to  the  time 
Blanford  was  injured,  by  a  freight  train  designated  as  "Second 
64,"  and  that  it  was  not  again  used  by  any  one  on  the  business 
of  the  company  until  after  Blanford  had  been  hurt;  that  the 
rules  of  the  company  (as  to  which  there  was  no  controversy) 
required  that  after  a  side  track  had  been  used  the  switch  should 
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be  "thrown"  for  the  main  line;  and  that  after  this  collision  it 
was  found  that  the  switch,  which  gave  no  indication  of  having 
been  tampered  with,  was  set  and  locked  for  the  side  track,  which 
could  not  have  been  accomplished  except  by  some  person  using 
a  switch  key.  The  evidence  discloses  no  fact  showing  that  a 
switch  key  was  in  the  possession  of  any  person  but  the  em- 
ployees of  the  company.  It  further  appears,  and  in  fact  is  not 
controverted,  that  the  last  use  made  of  the  switch  in  question 
was  by  the  employees  of  the  company  on  train  second  64,  and 
that  according  to  the  rules  of  the  company  it  was  the  duty  of 
one  S.  W.  Simmons,  a  brakeman  on  train  second  64,  to  set  the 
switch  for  the  main  track  after  the  use  of  it  by  his  train  about 
7  o'clock  in  the  evening  prior  to  this  accident,  which  occurred 
about  1 :30  o'clock  that  night.  The  theory  of  plaintiff's  case, 
therefore,  is  that  the  switch  was  displaced  by  the  brakeman, 
Simmons,  and  that,  notwithstanding  this,  the  accident  would  not 
have  happened  if  the  defendant  company  had  provided  at  the 
switch  a  lantern  (known  as  a  "target")  which  would  have 
served  as  a  warning  to  Blanford  that  the  switch  was  not  set 
for  the  main  line,  and  would  have  given  him  an  opportunity  to 
slow  up  or  stop  the  train  and  avoid  the  accident. 

Of  the  instructions  given  for  the  plaintiff,  three  (Nos.  1,  3, 
and  4)  were  objected  to,  and  the  overruling  of  the  objection  is 
assigned  as  error. 

Instruction  No.  1  is  based  upon  the  idea  that  the  defendant 
was  negligent  in  not  providing  a  switch  lantern,  and  that  the 
want  of  a  switch  lantern  was  the  proximate  cause  of  the  acci- 
dent; No.  3  deals  with  the  alleged  negligence  of  the  employees 
of  the  company  in  so  leaving  the  switch  open  as  to  cause  the 
accident  complained  of,  and  told  the  jury  that  if  they  believed 
from  the  evidence  that  the  switch  was  negligently  left  open  by 
the  emplo^^es  of  the  company  the  plaintiff  was  entitled  to  re- 
cover; and  No.  4  deals  with  both  the  alleged  negligence  in 
leaving  the  switch  open  and  the  failure  to  provide  a  switch  light, 
and  told  the  jury  that  if  they  believed  from  the  evidence  that 
the  defendant  was  guilty  of  negligence  in  either  not  placing  the 
switch  properly  or  in  the  failure  to  provide  a  switch  lantern  or 
target,  they  should  find  for  the  plaintiff,  unless  they  further 
believed  from  the  evidence  that  the  plaintiff's  intestate  was  him- 
self guilty  of  contributory  negligence  which  concurred  at  the 
time  in  causing  the  collision  in  which  he  received  his  injuries. 
The  objection  urged  to  these  instructions  is  that  there  is  not 
sufficient  evidence  upon  which  to  rest  them,  and  that  the  evi- 
dence does  not  tend  to  show  that  the  omission  to  provide  the 
switch  light  was  the  proximate  cause  of  the  accident. 

There  was  evidence,  as  we  have  remarked,  tending  to  prove 
that  the  switch  could  not  have  been  left  as  it  w^as  at  the  time  of 
this  accident  without  the  neglect  of  the  employees  on  train  second 
64  to  properly  set  it  before  leaving  that  FK)int,  as  required  by  the 
rules  of  the  defendant  company,  and  there  was  also  evidence 
tending  to  prove  that  it  was  necessary  and  proper  for  the  de- 
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fendant  company  to  have  provided  a  switch  lantern,  or  target, 
at  this  switch  wrongffuUy  set  at  the  time  of  the  accident.  Besides 
the  evidence  tending;  to  prove  this  last  proposition,  it  is  a  matter 
of  common  knowledge,  of  which  the  courts  will  take  judicial 
notice,  that  the  maintenance  of  switch  lanterns  or  targfets  at  rail- 
road sidings,  such  as  the  one  here  in  question,  tencla  to  promote 
the  safety,  not  only  of  the  employees  of  the  railroad  company, 
but  of  the  traveling  public,  and  the  courts  have  the  right  to  take 
judicial  notice  of  the  result  of  the  general  experience  of  society, 
as  shown  by  adjudged  cases  and  treatises  of  text- writers.  Rich- 
mond, etc.,  Rv.  Co.  V,  Richmond,  etc.,  Ry.  Co.^  !96  Va,  670, 
32  S.  E.  787.  ' 

It  was  plainly  a  question  for  the  jury,  on  the  evidence  in  this 
case,  to  determine  whether  or  not  the  accident  resulting  in  the 
death  of  Blanford,  resulted  proximately  from  the  negligence 
of  the  defendant's  employees  on  train  second  64  in  failing  to 
properly  set  the  switch  in  question  before  leaving  it;  and  it  is 
equally  clear  that,  upon  the  evidence  before  the  jury  and  for  the 
further  reason  that  we  have  stated,  it  was  the  province  of  the  jury 
to  determine  whether  it  was  the  duty  of  the  defendant  to  have 
provided  a  switch  light,  and  whether,  if  this  duty  rested  upon  the 
company,  its  failure  to  provide  the  switch  light  was  the  proxi- 
mate cause  of  the  injury  to  Blanford. 

We  are,  therefore,  of  opinion  that  the  court  did  not  err  in 
giving  instructions  Nos.  1,  3,  and  4. 

The  fourth  assignment  of  error  is  to  the  refusal  of  the  court 
to  give  instruction  H  on  the  motion  of  the  defendant  company. 
This  instruction  told  the  jury  that  even  if  they  found  from  the 
evidence  that  the  defendant  company  was  guilty  of  negligence 
in  not  providing  its  switches  with  lights,  still  if  they  further 
believed  that  Engineer  Blanford  knew  of  such  failure  on  the 
part  of  the  company,  and  had  continued  in  its  employment  for 
a  long  period  of  years  after  such  knowledge  of  the  general 
habit  of  the  company  not  to  have  switch  lights,  and  for  the 
period  of  nine  months  after  knowledge  that  no  light  was  on  the 
switch  in  question,  without  calling  the  attention  of  the  company 
to  it  or  making  complaint,  or  receiving  a  promise  that  the  switch 
would  be  provided  with  a  light,  then  such  conduct  on  the  part 
of  Blanford  amounted  to  contribtuory  negligence  and  the  plain- 
tiff could  not  recover  in  this  case. 

This  instruction  is  plainly  in  conflict  with  section  162  of  the 
Constitution  of  1902  and  section  1294k  of  Va.  Code  1904.  The 
language  of  the  Constitution  on  this  point  is:  "Knowledge,  bv 
any  such  railroad  employee  injured,  of  the  defective  or  unsafe 
character  or  condition  of  any  machinery,  ways,  appliances,  or 
structures,  shall  be  no  defense  to  an  action  for  injury  caused 
thereby" — and  that  of  the  section  of  the  Code  referred  to  is: 
"Knowledge  by  any  employee  injured  of  the  defective  or  unsafe 
character  or  condition  of  any  machinery,  wavs,  appliances,  or 
structures  of  such  corporation  shall  not  of  itself  be  a  bar  to 
recovery  for  any  injury  or  death  caused  thereby." 
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In  support  of  this  instruction  but  one  authority  is  cited,  viz., 
Railroad  Company  v.  Allen,  13  South.  112,  20  L.  R.  A.  458, 
decided  by  the  Supreme  Court  of  Alabama  in  1892  under  a 
statute  entirely  different  from  ours  just  quoted,  and  is  not,  as 
i:  appears  to  us,  a  case  having  any  bearingf  whatever  in  support 
of  the  instruction  under  consideration.  The  facts  hypothetically 
stated  in  the  instruction  would  not  have  constituted  contrib- 
utory ne^lififence,  but  at  most  would  have  amounted  only  to  an 
assumption  of  risk. 

In  Railway  Company  v.  Cheatwood's  AdmV,  103  Va.  368, 
49  S.  E.  489,  it  was  declared  that  the  defense  based  on  the 
doctrine  of  assumed  risk  has  been,  by  our  statute  and  the  Con- 
stitution, abolished,  but  not  the  defense  of  contributory  ne^li- 
^ence.  In  that  case  the  two  defenses  are  distin^ished,  and 
we  deem  it  unnecessary  to  repeat  here  what  was  there  said. 
See,  also^  1  Labatt  on  Master  and  Servant,  §  305  et  seq. 

The  refusal  to  ^ive  defendant's  instruction  1  is  assip^ed  as 
error.  This  instruction  sought,  as  did  instruction  H  to  place 
before  the  jury  the  theory  that  knowledge  on  the  part  of  Blan- 
ford  of  the  failure  on  the  part  of  the  company  to  provide  a 
switch  light  and  his  continuance  in  the  employment  of  the  com- 
pany for  a  period  of  about  nine  months  after  knowledge  of 
the  fact  that  no  light  was  on  the  switch  in  question,  constituted 
a  good  defense  to  this  action,  and  went  further  to  tell  the  jury 
that  this  absence  of  a  light  created  a  dangerous  situation  at  this 
switch,  and  that  if  Blanford  knew  of  such  dangerous  situation  it 
was  his  duty  to  approach  the  dangerous  point  carefully,  and 
with  his  engine  under  such  control  as  would  have  enabled  him 
to  avoid  the  danger  which  might  be  lurking  there ;  but  if  the  jur>' 
believed  that  he  did  not  do  so,  but  was  approaching  this  point 
at  the  rate  of  25  or  30  miles  an  hour,  and  that  was  too  fast  for 
him  to  escape  the  danger  when  he  could  see  it,  then  Blanford 
was  guilty  of  contributory  negligence,  and  the  plaintiff  could  not 
recover  in  this  action. 

We  have  been  wholly  unable  to  find  in  this  record,  indeed  we 
are  pointed  to  none  in  the  petition  for  this  writ  of  error,  any 
evidence  tending  to  prove  that  Blanford  was  guilty  of  any  act 
of  negligence,  unless  it  be  that  he*  remained  in  the  defendant's 
service  with  knowledge  that  the  switch  light  had  not  been  pro- 
vided. As  to  his  remaining  in  the  company's  employ  after 
knowledge  that  no  switch  light  was  used  at  the  point  in  ques- 
tion, enough  has  been  said.  It  is  true  that  J.  R.  Wright,  the 
conductor  on  the  train  run  by  Blanford  as  engineman  on  the 
occasion  of  this  accident,  testiiSed  that  they  were  using  a  speed 
of  about  25  miles  an  hour ;  but  he  also  says  the  train  was  going 
at  its  usual  rate  of  speed. 

It  is  not  controverted  that  the  rules  of  the  company  required 
the  switch  to  be  set  and  locked  for  the  main  line,  and  plainly 
Blanford,  even  if  his  train  had  been  running  at  a  high  rate  of 
speed,  had  a  right  to  rely  on  the  rules  of  the  company  being: 
complied  with.     Moreover,  it  has  been  insisted  throughout  this 


652        Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas.  N  S 

Southern  Ry.  Co.  v.  Blanford's  Adin'x 

case  by  the  defendant  company  that  its  methods  in  providing  a 
safe  roadway  upon  which  its  employees  could  work  were  ade- 
quate for  their  safety.  It  would,  therefore,  have  been  error  to 
have  told  the  jury,  as  a  matter  of  law,  as. was  the  effect  of 
instruction  1,  that  it  was  Blanford's  duty  to  approach  the  dan- 
gferous  point,  to  wit,  this  open  switch,  carefully  and  with  his 
engine  under  such  control  as  would  have  enabled  him  to  have 
avoided  the  danger  which  mig^ht  have  been  lurking^  there,  etc.. 
and  that  if  he  did  not  do  so  the  jury  should  find  for  the  de- 
fendant. 

The  instruction  is  open  to  the  further  objection  that  it  told 
the  jury,  as  a  matter  of  law,  that  the  facts  stated  therein  con- 
stituted nep^lig^ence,  and  that,  if  they  found  these  facts  to  be 
true,  they  should  find  for  the  defendant,  and  this  too  on  only  a 
partial  view  of  the  evidence.  It  has  been  over  and  over  held  by 
this  court,  and  is  now  a  settled  rule  of  law,  that  in  determining 
the  question  of  a  decedent's  contributory  neg^lig^ence,  and,  in 
fact,  the  contributory  neg^ligence  of  any  plaintiff,  in  a  case  like 
this,  all  of  the  facts  and  circumstances  of  the  case  tending^  to 
prove  or  disprove  such  negfligence  should  be  considered  by  the 
jury,  and  that  a  partial  statement,  only,  of  the  facts  predicating 
contributory  negligence  concluding  with  the  direction  to  the  jur\- 
that  if  thev  find  such  facts  to  be  true  thev  should  find  for  the 
defendant,  is  erroneous.  Newport  News,  etc.,  Co.  v.  Bradford. 
99  Va.  117,  37  S.  E.  807;  N.  &  W.  Ry.  Co.  v,  Cromer's  AdmV. 
99  Va.  763,  40  S.  E.  54;  1  Shear.  &  Red.  on  Neg.  §  114. 

The  court  gave,  at  plaintiff's  request,  instruction  G,  and  the 
giving  of  this  instruction  is  assigned  as  error.  This  instruction 
told  the  jury,  in  effect,  that,  although  Blanford  knew  of  the 
defendant  company's  failure  to  provide  its  switches  with  lights, 
and  that  such  failure  or  neglect  was  the  proximate  cause  of  the 
injury  to  him,  this  knowledge  on  the  part  of  Blanford  of  the 
company's  method  of  doing  business  would  not  estop  the  plaintiff 
from  recovering  in  this  action,  but  the  jury  might  consider  such 
knowledge  along  with  all  the  evidence  in  the  case  in  determining 
whether  Blanford  used  ordinarv  care  for  his  own  safety  in 
approaching  the  switch,  and  while  performing  any  of  his  other 
duties  before  and  at  the  time  of  receiving  the  injury  complained 
of;  and  to  this  instruction  the  court  added,  "And  if  they  be- 
lieve from  the  evidence  that  said  George  T.  Blanford  failed  to 
use  such  ordinary  care  at  that  time,  then  he  was  guilty  of  con- 
tributory negligence,  and  the  jury  must  find  for  the  defendant." 

In  view  of  the  fact  adverted  to,  that  there  is  no  evidence  of 
contributory  negligence  on  the  part  of  Blanford,  this  instruction 
was  plainly  more  favorable  to  the  defendant  company  than  it 
had  a  right  to  expect.  On  the  first  proposition  contained  in  the 
Instruction,  it  was,  for  the  reasons  we  have  stated  in  connection 
with  instructions  H  and  I  not  erroneous.  If  it  were  a  fact 
that  there  was  evidence  tending  to  prove  contributory  negligence 
on  the  part  of  Blanford,  still  the  instruction  would  be  without 
error,  because,  as  given,  it  properly  submitted  the  question  as 
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one  of  fact  to  the  jury,  in  accordance  with  the  decision  of  this 
court  in  N.  &  W.  Ry.  Co.  v.  Cheatwood's  Adm'r,  supra. 

The  next  three  assignments  of  error  may  be  considered  to- 
gether. They  relate  to  the  action  of  the  court  in  permitting  the 
plaintiff  to  prove  that  switch  Hghts  are  used  on  other  portions 
of  the  defendant  company's  railroad,  and  by  two  other  railroad 
companies  operating  in  the  state  of  Virginia. 

While  this  court  has  maintained  in  Southern  Ry.  Co.  v.  Mauzy, 
98  Va.  694,  37  S.  E.  285,  and  Richmond  Locomotive  Works  v. 
Ford,  94  Va.  627,  27  S.  E.  509,  the  proposition  that  "a  party 
should  not  be  adjudged  negligent  for  not  conforming  to  some 
other  method  believed  by  some  to  be  less  perilous,"  that  is  not 
the  question  presented  here.  In  the  cases  just  mentioned,  each 
of  the  defendants  had  adopted  methods  for  conducting  their 
business,  and  there  was  no  evidence  that  at  other  places  they 
themselves  used  another  and  a  safer  method,  but  it  was  sought 
to  show  that  the  instrumentalities  used  by  other  parties  to  do  the 
same  work  were  better  and  safer  than  the  instrumentalities  used 
by  these  defendants.  In  other  words,  it  was  sought  to  institute 
a  comparison  of  the  degrees  of  prudence  involved  in  the  use  of 
one  appliance  instead  of  another,  or  the  adoption  of  one  method 
instead  of  another.  In  the  last  of  these  cases  named,  it  was 
said:  "A  witness,  having  sufficient  knowledge,  may  testify  as 
to  the  general  practice  of  machine  shops  in  moving  such  wheels, 
and  the  comparative  safety  of  different  methods,  but  it  is  not 
competent  to  show  that  the  different  method  of  another  shop 
is  better  than  that  of  the  defendant." 

In  the  case  at  bar,  the  defendant  company  used  no  switch 
lights  on  its  Atlantic  &  Danville  Division,  and  the  evidence  here 
objected  to  was  introduced  for  the  purpose,  not  of  making  a 
comparison,  but  of  showing  the  fact  that  the  appliance  in  ques- 
tion was  in  use,  not  only  by  other  employers  in  a  similar  business, 
but  by  the  defendant  itself.  As  we  have  remarked,  it  is  a 
matter  of  common  knowledge,  of  which  courts  will  take  judicial 
notice,  that  the  maintenance  of  switch  lights  along  the  line  of  a 
railroad  operated  for  the  purpose  of  carrying  passengers  and 
freight,  like  the  maintenance  of  gates  and  gatekeepers  at  grade 
crossings  of  railroad,  tends  to  promote  safety.  It  was,  therefore, 
a  proper  question  for  the  jury  in  this  case,  whether  or  not  it  was 
the  duty  of  the  defendant  company  to  have  maintained  switch 
lights  along  the  line  of  its  Atlantic  &  Danville  Division,  and 
whether  the  failure  to  do  this  at  the  switch  here  in  question 
was  the  proximate  cause  of  the  injurv  to  Blanford. 

In  Jones  v.  Kansas  City,  etc.,  R.  Co.,  77  S.  W.  890,  the  Su- 
preme Court  of  Missouri  said:  "The  fact  that  there  was  no 
derailing  switch  there  was  not  per  se  negligence,  and  it  was  not 
so  treated  by  the  court.  Since  the  law  imposes  on  the  master 
no  higher  degree  of  care  than  that  which  it  denominates  'reason- 
able,' it  does  not  require  him  to  furnish  absolutely  safe  or  even 
the  best  known  appliances.  Yet,  when  his  conduct  in  this  re- 
spect is  on  trial,  it  is  proper  for  the  jury  to  know  what  appliances 
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are  in  common  use  in  this  kind  of  business."    To  the  same  eflFect 
is  Smith  V.  Fordyce  (Mo.  Sup.)  88  S.  W.  679. 

In  Frankford,  etc.,  Co.  v.  Railroad  Co.,  54  Pa.  345,  93  Am. 
Dec.  708,  the  court  says:  "When  he  (the  presiding^  judge  in  his 
instructions  to  the  jury)  spoke  of  the  stacks  in  the  ordinar>'  use 
of  the  leading  railroad  companies,  he  referred  to  their  practice, 
not  as  a  rule  of  decision,  but  as  a  matter  of  evidence,  assisting 
the  jury  to  judge  what  sort  is  ordinarily  safe." 

In  R.  &  D.  R.  Co.  V.  Norment,  84  Va.  175,  48  S.  E.  215 
(10  Am.  St.  Rep.  827),  in  speaking  of  signal  flags  which  the 
company  had  failed  to  provide,  the  opinion  says :  "The  company 
recognized  the  necessity  for  them  before  the  injury,  for  they 
used  them  before  the  injury  in  the  Manchester  yard." 

In  Hoyt  V.  Jeffers,  30  Mich.  181,  the  action  was  brought  to 
recover  damages  of  a  mill  owner  for  the  destruction  of  the 
plaintiff's  buildings  by  fire  communicated  by  sparks  emitted  from 
the  mill's  chimney,  and  it  was  held  that  evidence  as  to  the  use 
and  effect  of  spark  catchers  on  steamboats  and  locomotive  smoke- 
stacks, and  upon  iron  smokestacks  of  mills  of  the  character  of 
the  mill  there  in  question,  was  admissible;  that  the  proprietor 
of  such  a  mill  so  situated  is  bound  in  adopting  means  to  check 
the  flow  of  sparks,  not  only  to  adopt  means  calculated  to  avert 
the  danger,  but  the  means  which,  in  the  progress  of  science  and 
improvement,  have  been  shown  by  experience  to  be  the  best, 
unless  it  be  some  recent  invention,  not  generally  known  or  un- 
reasonably expensive;  and  that  a  charge  to  the  jury  in  such  an 
action  that  if  the  erection  and  operation  of  defendant's  mill 
endangered  the  plaintiff's  property,  it  was  the  duty  of  the  de- 
fendant in  so  erecting  and  operating  it,  to  use  such  precaution 
and  such  means  to  lessen  the  danger  and  prevent  the  injury,  as 
a  prudent  man,  conversant  with  the  business  and  the  danger  and 
all  the  surroundings  would  have  used,  and  that  if  he  fell  short 
of  this,  or  operated  his  mill  with  less  care  and  caution  than  a 
prudent  man  would  use  under  such  circumstances,  and  a  loss 
thereby  accrued  to  the  plaintiff,  he  would  be  liable,  is  proper. 

The  effect  of  the  decision  in  Bennett  v.  Long  Island  R.  Co., 
21  App.  Div.  25,  47  N.  Y.  Supp.  258,  is  that  the  duty  rests  upon 
the  company  operating  a  completed  line  of  railroad,  however 
short,  for  the  purpose  of  traffic  and  travel,  not  only  to  keep 
the  switch  at  a  side  track  locked,  but  to  provide  a  signal  target 
on  the  switch — ^this  because  it  is  a  reasonable  requirement  for 
the  protection  of  the  employees  of  the  company,  and  the  travel- 
ing public. 

In  section  461,  1  Wigmore  on  Evidence,  the  distinction  is 
drawn  between  the  use  of  facts  as  to  the  custom  and  usages  of 
others  conducting  a  similar  business,  and  their  use  as  involving 
a  standard  of  conduct  in  substantive  law.  He  says:  "The  dis- 
tinction is  in  itself  a  simple  one.  The  conduct  of  others  evidences 
the  tendency  of  the  thing  in  question,  and  such  conduct  *  *  * 
is  receivable  with  other  evidence  showing  the  tendency  of  the 
thing  as  dangerous,  defective,  or  the  reverse.     But  this  is  only 
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evidence.  The  jury  may  find  from  other  evidence  that  the  thing 
was  in  fact  dang^erous,  defective,  or  the  reverse,  and  that  its  main- 
tenance was  or  was  not  neglig^ence,  in  spite  of  the  above  evi- 
dence. Meanwhile  the  substantive  law  tells  them  what  the 
standard  of  conduct  for  negligence  is;  and  this  standard  is  a 
fixed  one,  independent  of  the  actual  conduct  of  others.  To  take 
that  conduct  as  furnishing  a  sufficient  legal  standard  of  negli- 
gence would  be  to  abandon  the  standard  set  by  the  substantive 
law,  and  would  be  improper.  The  conduct  of  others,  then,  is 
receivable  as  some  evidence  of  the  nature  of  the  thing  in  ques- 
tion, because  it  indicates  what  is  the  influence  of  the  thing  on 
the  ordinary  person  in  that  situation ;  but  it  is  not  to  be  taken  as 
fixing  a  legal  standard  for  the  conduct  required  by  law.  This 
distinction  is  patent  enough,  but  it  is  sometimes  judicially  ig- 
nored. Such  evidence  is  sometimes  improperly  excluded  on  the 
erroneous  supposition  that  the  mere  reception  of  it  implies  that 
it  is  to  serve  as  a  legal  standard  of  conduct."  Further  on  the 
same  author  says:  "Facts  rejected  under  the  former  (that  is, 
the  rule  as  to  legal  standard  of  conduct)  may  nevertheless  be 
admissible  under  the  latter  (that  is,  the  rule  of  evidence).  The 
opinion  rule  may  forbid  direct  testimony  by  a  witness  upon  care, 
prudence,  reasonableness,  safety,  or  skill,  of  the  conduct  or  the 
place  or  the  machine  in  issue;  but  that  rule  does  not  aflFect  the 
present  use  of  specific  instances  of  conduct  as  circumstantial 
evidence." 

The  distinction  there  drawn  by  the  learned  author  is  well  pre- 
served and  guarded  by  the  instructions  given  by  the  court  in  the 
case  at  bar.  We  need  not,  however,  pursue  the  discussion  of 
this  subject  further,,  because  under  another  well-settled  rule  the 
defendant  company  cannot  %vail  itself  of  the  benefit  of  the  ex- 
ception to  the  introduction  of  this  evidence.  After  the  exceptions 
were  taken,  the  defendant  company  proved  by  its  own  witnesses 
that  it  had  a  good  many  of  its  own  lines  equipped  with  these 
signal  lights;  that  the  main  line  of  the  Atlantic  Coast  Line  is 
equipped  with  signal  lights;  and  that  they  were  also  used  on 
the  Seaboard  Air  Line. 

"Where,  on  a  trial,  a  party  takes  a  step  or  adopts  a  course 
directly  inconsistent  with  an  exception  previously  taken  by  him 
to  some  ruling  of  the  trial  court,  he  will  be  deemed  to  have 
waived  such  exception,  and  cannot  take  advantage  of  it  upon  an 
appeal  or  writ  of  error."    2  Cyc.  739. 

"If  a  party  objects  to  the  introduction  of  which  is  admitted, 
and  afterwards  introduces  the  same  evidence  himself,  it  is  not 
ground  for  reversing  the  judgment,  although  the  evidence  itself 
was  incompetent."    N.  Y.  Life  Ins.  Co.  v.  Taliaferro,  95  Va.  522, 

28  S.  E.  879. 

On  cross-examination  of  S.  W.  Simmons,  introduced  by  the 
defendant  company,  he  was  asked  a  number  of  questions  as  to 
whether  or  not  he  had,  a  short  time  before  this  accident,  made  a 
similar  mistake,  in  setting  a  switch,  to  that  which  it  was  claimed 
he  made  on  the  night  of  the  accident,  and  to  this  line  of  cross- 
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examination  the  defendant  company  objected,  and  the  action  of 
the  court  in  overruling^  the  objection  is  assigned  as  error. 

The  defendant  company  had  taken  the  position  that  the  charge 
of  negligence  in  the  declaration,  consisting  of  leaving  the  switch 
open  or  wrongfully  set  on  the  night  of  the  accident,  could  not 
be  sustained,  because  its  witnesses,  Simmons  and  Willard,  would 
swear  that  the  switch  was  properly  set  by  Simmons,  and  the 
question  here  presented  is  whether  or  not  it  was  proper,  on 
cross-examination,  to  show  that  Simmons  was  mistaken ;  in  other 
words,  to  test  the  witness'  accuracy,  veracity,  or  credibility. 

Two  cases  are  cited  by  the  defendant  company  to  sustain  its 
contention  that  the  court  erred  in  allowing  the  plaintiff  to  pursue 
this  line  of  cross-examination,  viz.,  Ellis  v.  Harris'  ExV,  32 
Grat.  688,  and  Maguire  v.  Middlesex  R.  Co.,  115  Mass.  240; 
but  these  cases  do  not  sustain  the  contention.  They  are  wholly 
dissimilar,  as  in  them  it  was  sought  to  introduce  evidence  through 
another  witness  as  direct  proof  of  the  negligence  in  issue,  and 
not  an  effort  upon  cross-examination  of  an  adverse  witness  to 
test  his  accuracy,  veracity,  or  credibility. 

The  circumstances  of  this  case  illustrate  the  wisdom  of  the 
distinction  that  has  been  drawn  between  the  introduction  of 
another  witness  to  prove  that  a  witness  examined  in  a  case  had 
been  guilty  of  conduct  inconsistent  with  his  conduct  as  testified 
to,  and  the  examination  of  the  same  witness  on  cross-examina- 
tion to  test  his  accuracy,  veracity,  or  credibility. 

In  Wheel  Co.  v,  Chalkley,  98  Va.  62,  34  S.  E.  976,  the  opinion 
says:  "The  evidence  was  brought  out  upon  the  cross-examina- 
tion of  a  witness  who  had  testified  in  chief  that  the  machinery 
was  in  the  same  condition  when  exhibited  to  the  jury  that  it 
was  when  the  plaintiff  was  injured.  The  latter  had  the  right  not 
only  to  show  that  this  was  not  true,  but,  upon  cross-examination, 
had  the  right  to  ask  any  question  which  tended  to  test  the  wit- 
ness' accuracy,  veracity,  or  credibility,  as  the  questions  com- 
plained of  clearly  did."  Stephens'  Dig.  Law  of  Ev.  c.  16,  art. 
129;  1  Greenleafs  Ev.  §  446. 

Chief  Justice  Shaw,  in  Hathaway  v,  Crocker,  7  Mete.  (Mass.) 
266,  states  the  principles  of  cross-examination  as  follows:  "In 
cross-examination,  an  adverse  party  is  usually  allowed  great 
latitude  of  inquiry,  limited  only  by  the  sound  discretion  of  the 
trial  court,  with  a  view  to  test  the  memory,  the  purity  of  prin- 
ciple, the  skill,  accuracy,  and  judgment  of  the  witness,  the 
consistency  of  his  answers  with  each  other,  and  with  his  present 
testimony ;  his  life  and  habits,  his  feeling  towards  the  parties  and 
the  like;  to  enable  the  jury  to  judge  of  the  degree  of  confidence 
they  may  safely  place  in  his  testimony.  The  rule  is  this;  that 
when  the  question  is  of  this  description,  relative  to  a  fact  col- 
lateral to  the  issue,  and  not  material  to  it,  the  answer  of  the 
witness  must  be  taken  as  it  is,  and  other  evidence  cannot  be 
oflFered  to  contradict  him."  See,  also,  Worrell  v,  Kinnear,  103 
Va.  724,  49  S.  E.  988;  Railroad  Co.  i\  Bowles,  92  Va.  743, 
24  S.  E.  388. 
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It  will  be  observed  that  the  cross-examination  of  Simmons 
related  to  the  first  charfj^e  of  ne^li^ence  made  in  the  declaration, 
namely,  that  he  left  the  switch  open,  and  the  contention  is  that 
his  testimony  must  be  accepted  as  true — that  he  could  not  pos- 
sibly be  mistaken.  Therefore,  leaving:  entirely  out  of  view  the 
interest  he  had  in  a  finding^  that  he  had  not  left  the  switch  open* 
the  plaintiff  would  have  been  put  in  a  very  embarrassing  position 
indeed  if  she  had  been  denied  the  benefit  of  cross-examination 
for  the  purpose  of  testing^  the  witness'  accuracy,  veracity,  and 
credibility.  That  she  had  this  ri^ht  seems  to  be  clearly  settled 
by  the  authorities.  In  addition  to  those  already  cited,  we  need 
mention  but  a  few  others.  They  are  reviewed  in  2  Wigmore  on 
Ev.  at  considerable  leng:th.  At  section  979  the  author  cites,  w^th 
approval,  several  cases  sustaining  the  view  of  the  court  below  in 
this  case.  Among:  them  are  People  v,  Jackson,  3  Parker,  Cr.  R. 
(N.  Y.)  395,  and  Oxier  v,  U.  S.,  1  Ind.  T.  85,  38  S.  W.  331. 

In  the  first  of  these  cases  it  is  said :  "Generally  the  conduct  of 
a  witness  in  matters  disconnected  from  the  subject  of  the  trial, 
beingf  irrelevant,  cannot  be  g-iven  in  evidence.  The  objections  to 
admitting  such  evidence  are  that  it  raises  collateral  issues,  and 
that  the  party  against  whom  it  may  be  offered  would  g^enerally 
be  taken  by  surprise  and  not  be  prepared  to  meet  it.  It  is  very 
desirable  that  the  inquiries  upon  a  trial  should  be  confined  to  the 
issues  actuallv  joined  between  the  parties.  They  attend  to  try 
those  only.  The  attention  of  the  jury  is  or  should  be  exclusively 
directed  to  them,  and  not  diverted  to  other  and  irrelevant  mat- 
ters which  have  a  tendency  to  confuse  their  minds,  and  an  inves- 
ti^tion  into  collateral  matters  would  protract  issues  into 
inconvenient  and  intolerable  length.  *  ♦  *  There  can  be  no 
doubt  but  that,  in  ordinary  cases,  an  inquiry  addressed  to  any 
but  the  assailed  witness,  as  to  any  particular  act  derogatory  to 
his  character  or  as  to  any  specific  blemish  in  his  reputation, 
should  be  excluded.  *  *  *  However,  a  fact  derogatory  to  a 
witness'  character  may  be  proved,  provided  it  does  not  raise  or 
tender  a  collateral  issue.  ♦  *  *  a  witness  may  be  asked  if 
he  has  not  perpetrated  some  offense,  or  been  guilty  of  some  moral 
obliquity,  which  would,  if  true,  impair  the  weight  of  his  evi- 
dence. *  *,  *  That  would  not,  however,  raise  any  issue  for 
trial,  as  whatsoever  his  answer  might  be,  the  party  asking  the 
question  could  not  controvert  it." 

In  the  last-cited  case,  the  opinion  says:  "There  is  a  clear  dis- 
tinction, recognized  by  the  authorities  cited  above,  between  im- 
peaching a  witness  by  proof  of  facts  which  discredit  him,  made 
independently  of  his  examination,  and  by  proof  of  the  same 
facts  elicited  in  his  cross-examination.  Proof  of  particular  facts 
tending  to  impair  his  credibility,  made  independently  of  his  own 
examination,  is  excluded  for  the  reason  that  its  admission  would 
engender  a  multiplicity  of  collateral  issues,  and  would  frequently 
surprise  a  witness  with  matter  which  he  could  not  be  prepare!! 
to  disprove.    But  these  reasons  do  not  apply  to  his  cross-exam- 

21  R  R  R— 42 
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ination  as  to  the  same  facts,  because  the  witness,  better  than  an}' 
one  else,  can  explain  the  impeach inpf  matter,  and  protect  himself 
to  the  extent  that  explanation  will  protect  him ;  the  cross-exam- 
ining party  bein^  bound  by  his  replies." 

It  is,  of  course,  not  meant  there  that  the  cross-examining  party 
has  to  accept  the  answers  of  the  witness  as  true,  but  merely 
that  he  cannot  pursue  the  inquiry  further  by  the  introduction  of 
other  evidence,  and  has  to  leave  the  inferences  to  be  drawn  from 
the  answers  of  the  witness  or  their  effect  to  the  jury  in  con- 
nection with  the  other  evidence  in  the  case. 

Concluding  the  review  of  the  authorities  on  the  subject,  the 
learned  author  (Wig^more),  at  section  981,  says:  "The  reasons, 
already  examined  appear  plainly  to  have  no  effect  in  forbidding 
the  extraction  of  the  facts  of  misconduct  from  the  witness  him- 
self upon  cross-examination,  (a)  There  is  no  dangler  of  con- 
fusion  of  issues,  because  the  matter  stops  with  question  and 
answer,  (b)  There  is  no  danger  of  unfair  surprise,  because  the 
impeached  witness  is  not  obliged  to  be  ready  with  other  witnesses 
to  answer  the  extrinsic  testimony  of  the  opponent,  for  there  is 
none  to  be  answered,  and  because,  so  far  as  the  witness  himself 
is  concerned,  he  may  not  unfairly  be  expected  to  be  ready  to 
know  and  to  answer  as  to  his  own  deeds.  Thus,  neither  of  the 
reasons  has  any  application,  and,  hence,  so  far  as  they  are 
concerned,  the  opponent  is  at  liberty  to  bring  out  the  desired 
facts  by  crosb-examination  and  answer  of  the  witness  himself 
to  be  impeached. 

"One  or  two  not  uncommon  inaccuracies  in  expressing  this 
result  must  be  noticed :  ( 1 )  It  is  sometimes  said  that  the  above 
objection  of  confusion  of  issues  is  obviated  because  the  witness' 
answer,  if  in  the  negative,  *must  be  taken  for  true,'  or  'is  con- 
clusive in  his  favor.'  This  is  obviously  not  correct.  The  jury  is 
not  obliged  to  take  any  witness'  word  as  true;  and  they  may 
or  may  not  choose  to  believe  this  witness  on  this  point.  All  that 
can  be  said,  and  all  that  is  meant,  is  that  the  opponent  cannot 
proceed  to  prove  the  alleged  fact  by  extrinsic  testimony,  and 
that,  if  he  chooses  to  ask  for  testimony  on  this  point  from  the 
witness  himself,  he  must  accept  the  chances  of  the  jury  believing 
a  negative  answer." 

These  authorities  are  in  harmony  with  the  decisions  of  this 
court  upon  the  subject  under  consideration,  and  we  are  of  opinion 
that  there  is  no  merit  in  this  assignment  of  error. 

This  brings  us  to  the  consideration  of  the  case  upon  its  merits. 
The  evidence  is  conclusive  that  the  setting  of  the  switch  for 
the  side  track  was  not  the  work  of  a  miscreant;  in  fact,  there  is 
no  effort  to  prove  that  such  was  the  case.  Therefore  the  switch 
could  only  have  been  set  for  the  side  track  by  some  person 
having  a  switch  key;  and  that  the  switch  was  used  last  by  the 
employees  of  the  defendant  company  about  7  o'clock  in  the 
evening  preceding  the  accident  resulting  in  the  death  of  Blan- 
ford,  when  second  64  placed  some  cars  upon  the  side  track  at 
Lawrenceville,  is  not  controverted.     There  is  not  a  single  fact 
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disclosed  by  the  evidence  showing^  that  a  switch  key  was  in 
the  possession  of  any  other  person  who  could  have  changed  the 
switch  from  the  condition  in  which  it  was  left  when  second  64 
had  departed.  It  was  for  the  jury  to  determine  whether  or  not 
the  witnesses  Simmons  and  Willard  were  mistaken  in  saying 
that  Simmons  rightly  set  the  switch  for  the  main  track  when 
their  train  departed  from  Lawrenceville,  and  as  the  testimony 
of  these  witnesses  is  so  much  impaired  by  the  circumstances, 
namely,  that  the  switch  was  wrongfully  set,  that  it  was  not 
tampered  with  by  a  miscreant,  and  that  no  one  else  had  a  key 
with  which  the  switch  could  have  been  changed  from  the  con- 
dition in  which  it  was  left  by  these  witnesses,  and  the  further 
fact  that  Simmons  admitted,  though  reluctantly,  on  his  cross- 
examination,  that  he  had  on  a  previous  occasion  left  this  or  some 
other  switch  open,  which  would  have  resulted  in  a  similar  acci- 
dent to  the  one  in  which  Blanford  lost  his  life  had  the  train 
which  passed  successfully  over  the  switch  left  wrongfully  set 
been  going  in  an  opposite  direction,  the  jury,  we  think  were 
warranted  in  concluding  that  the  switch  was  left  open  on  the 
occasion  in  question  as  charged  in  the  declaration. 

With  reference  to  the  second  ground  of  liability  charged,  viz., 
negligence  in  failing  to  equip  the  switch  with  a  signal  light: 
Aside  from  the  consideration  of  this  question  upon  the  ground 
that  it  is  a  matter  of  common  knowledge  that  the  use  of  a 
switch  light  adds  to  the  safety  of  the  employees  operating  steam 
railroad  trains  and  the  traveling  public,  the  evidence  tended  to 
prove  not  only  the  necessity  for  the  lights,  but  that  the  defendant 
company  knew  of  the  existence  of  such  appliances,  and  used 
them  along  its  main  lines  and  branch  lines  where  the  necessity 
for  their  use  was  no  greater  than  upon  its  Atlantic  &  Danville 
Division.  Upon  this  condition  of  things  being  shown,  we  could 
not  say  that  the  jury  were  not  warranted  in  finding  that  it  was 
negligence  on  the  part  of  the  defendant  company  in  failing  to 
equip  the  switch  where  this  accident  occurred  with  a  signal 
light,  and  that  that  negligence  was  the  proximate  cause  of  the 
accident. 

We  are,  therefore,  of  opinion  that  upon  the  whole  case  the 
judgment  of  the  circuit  court  should  be  affirmed. 


WiLKiE  V,  Richmond  Traction  Co. 

(Supreme  Court  of  Appeals  of  Virginia,  June  14,  190C.) 

[54  S.  E.  Rep.  43.] 

Street  Railroads — Injuries  to  Person  on  Track.^ — In  an  action  for 
injuries  to  one  struck  by  a  car  while  walking  on  the  track,  the  court 

*For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  railroads  to  trespassers  or  licensees  on  their  tracks,  see  foot- 
notes appended  to  Yates  v.  Illinois  Cent.  R.  Co.  (Ky.),  20  R.  R.  R. 
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instructed  that,  if  persons  j2renerally  walked  on  the  track  at  that  point 
it  was  the  duty  of  defendant  to  exercise  reasonable  care  to  discover 
persons  so  using  the  track,  and  that  if  defendant's  servants,  in  the 
exercise  of  a  proper  lookout,  failed  to  observe  plaintiff's  persistence 
in  remaininjE:  on  the  track,  and  did  not  then  exercise  all  reasonable 
care  to  avoid  an  accident,  defendant  was  liable.  Held,  that  the  in- 
struction was  erroneous,  because  if  defendant's  servants  exercised 
proper  care  they  had  discharged  defendant's  duty,  and  it  was  not 
liable,  though  plaintiff's  presence  was  not  observed. 

Same — Contributory  Negligence. — The  court  instructed  that  if  the 
iniury  was  caused  by  the  negligence  of  defendant's  servants  and 
without  anv  greater  want  of  ordinary  care  and  caution  on  the  part  of 
the  plaintiff  than  was  reasonably  to  be  expected  of  him  under  the 
circumstances  plaintiff  was  entitled  to  recover.  Held,  that  the  in- 
struction was  erroneous,  since  if  plaintiff  failed  to  exercise  that  or- 
dinary care  and  caution  to  be  expected  of  him  under  the  circumstances, 
and  such  want  of  care  contributed  to  the  injury  he  was  not  entitled  to 
recover. 

Same — Evidence — Sufficiency. — Tn  an  action  against  a  street  rail- 
road for  injuries  to  one  struck  by  a  car  while  walking  on  the  track  in 
the  nighttime,  evidence  considered,  and  held  insufficient  to  warrant 
a  finding  of  a  failure  of  proper  care  to  furnish  necessary  lights  on  the 
car. 

Trial — Reopening  Case  after  Close  of  Evidence. — The  evidence  for 
both  parties  having  been  closed  there  was  no  error  in  refusing  to 
permit  plaintiff  to  offer  witnesses  to  prove  facts  concerning  his  case 
in  chief,  where  it  did  not  appear  that  the  witnesses  had  been  absent 
or  ill,  or  that  there  was  any  surprise,  accident,  or  mistake. 

Error  to  Circuit  Court,  Henrico  County. 

Action  by  Frederick  Wilkie  ag:ainst  the  Richmond  Traction 
Company.  Judgment  in  favor  of  defendant,  and  plaintiff  bring^s 
error.    Affirmed. 

Hill  Montague,  J.  G.  Pollard,  and  W.  R.  Meredith,  for  plain- 
tiff in  error. 

H.  Taylor,  Jr.,  for  defendant  in  error. 

Keith,  P.  Plaintiff  in  error  sued  the  Richmond  Traction 
Company  in  the  circuit  court  of  Henrico  county  to  recover 
damages  for  personal  injuries  received  by  him.  The  case  was 
twice  tried. 

272,  43  Am.  &  Eng.  R.  Cas..  N.  S.,  272:  foot-notes  appended  to  Flint 
V.  Illinois  Cent.  R.  Co.  (Ky.),  20  R.  R.  R.  269,  43  Am.  &  Eng.  R.  Cas., 
N.  S„  269;  Hall  v.  Western  &  A.  R.  Co.  (Ga.),  19  R.  R.  R.  567,  42 
Am.  &  Eng.  R.  Cas.,  N.  S..  567;  Hulsey's  Adm'r  v.  Louisville,  etc., 
Ry.  Co.  (Ky.),  19  R.  R.  R.  557,  42  Am.  &  Eng.  R,  Cas.,  N.  S.,  557; 
Texas  &  N.  O.  Ry.  Co.  v.  McDonald  (Tex.),  19  R.  R.  R.  503,  42  Am.  & 
Eng.  R.  Cas..  N.  S.,  503;  foot-notes  appended  to  Copp  v.  Maine  Cent. 
R.  Co.  (Me.).  19  R.  R.  R.  199.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  199; 
Louisville,  etc.,  Ry.  Co.  v.  Jolly^s  Adm'x  (Ky.),  19  R.  R.  R.  154,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  154;  Glenn's  Adm'r  v.  Louisville  &  N.  R. 
Co.  (Ky.),  19  R.  R.  R.  143,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  143:  Ala- 
bama Great  So.  R.  Co.  v.  Guest  (Ala.),  18  R.  R.  R.  759,  41  Am.  &  Eng. 
R  Cas.,  N.  S.,  759;  foot-notes  appended  to  Louisville  &  N.  R.  Co.  v. 
Redmon's  Adm'x  (Ky.),  18  R.  R.  R.  737,  41  Am.  &  Eng.  R.  Cas.,  N. 
S.,  737;  Williamson  v.  Southern  Ry.  Co.  (Va.),  18  R.  R.  R.  492,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  492. 
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At  the  first  trial  certain  instructions  were  ^iven  by  the  court, 
as  follows : 

•*(5)  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  at  the  point  at  which  plaintiff  sustained  the  injury 
sued  for  on  the  tracks  of  the  defendant  company  on  Q  street,  it 
was  the  custom  and  habit  of  persons  generally  traveling  on  said 
street,  to  walk  upon  and  on  the  said  tracks,  and  that  the  said 
defendant  company  knew  of  this  habit  and  custom^  then  they 
are  instructed  that  the  defendant  company  was  charged  with 
notice  of  the  fact  that  its  tracks  were  so  used,  and  it  became,  and 
was,  their  duty  to  exercise  reasonable  care  to  discover  and  pro- 
tect persons  so  using  their  tracks. 

"But  this  instruction  is  to  be  qualified  thus:  The  defendant 
had  a  right  to  presume  that  any  person  walking  upon  its  tracks 
in  front  of  a  moving  car  would  exercise  all  reasonable  care  by 
looking  and  listening  to  observe  approaching  cars  and  remove 
himself  if  he  had  opportunity  in  time  to  avoid  an  accident;  but 
if  the  agents  of  the  company,  in  exercise  of  proper  outlook  and 
care,  failed  to  observe  his  persistency  in  remaining  on  the  track 
and  did  not  then  exercise  all  reasonable  care  to  avoid  accident,, 
defendant  is  liable  in  damages  for  injury  thus  sustained." 

We  think  that  this  instruction,  taken  as  a  whole,  is  not  only 
misleading  but  erroneous.  The  company  owed  it  to  the  plaintiff 
in  error,  in  the  exercise  of  reasonable  care,  to  keep  a  proper 
lookout  to  avoid  doing  him  an  injury  while  upon  its  tracks; 
but  the  qualification  to  instruction  V  is  predicated  upon  the 
theory  that  defendant  in  error  did  keep  a  proper  lookout,  and, 
if  it  did  so,  it  had  fulfilled  its  duty,  and  if,  having  exercised 
this  proper  care  and  discharged  that  duty,  it  failed  to  observe 
his  presence  upon  the  track,  it  was  not  under  any  liability  to  him 
for  the  injury  which  he  sustained,  and  having  kept  a  proper 
lookout,  and  failing,  notwithstanding  its  vigilance,  to  observe  his 
presence,  it,  of  course,  could  not  exercise  care  in  any  degree  to 
avoid  the  accident.  In  other  words,  the  instruction  states  that 
"if  the  agents  of  the  company,  in  exercise  of  proper  outlook  and 
care,  failed  to  observe  his  persistency  in  remaining  on  the  track 
and  did  not  then  exercise  all  reasonable  care  to  avoid  accident, 
defendant  is  liable  in  damages  for  injury  thus  occasioned,''  but 
if  the  company  exercised  proper  care,  it  had  discharged  the 
duty  which  under  the  law  is  owed  to  the  plaintiff  in  error,  and, 
having  discharged  its  duty,  we  do  not  perceive  upon  what  prin- 
ciple it  can  be  held  responsible,  although  the  presence  of  plaintiff 
in  error  upon  the  track  was  not  observed,  and  the  obligation  to 
exercise  reasonable  care  to  avoid  injury  to  plaintiff  in  error 
after  discovering  his  dangerous  situation  did  not  arise,  because 
by  the  ver>'  terms  of  the  instruction  the  agents  of  the  company, 
though  keeping  a  proper  outlook,  failed  to  observe  his  per- 
sistency in  remaining  on  the  track. 

Bv  instruction  W  the  jurv  were  told  "that  the  burden  of 
proof  is  upon  the  plaintiff  to  establish  the  negligence  of  the 
defendant,   and,   unless   the   evidence   be   sufficient   to   establish 
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such  ne^Ii^ence,  they  should  find  for  the  defendant,  but  in 
determining^  the  question  of  negligence  in  this  cause,  they  should 
take  into  consideration  the  situation  and  conduct  of  both  parties 
at  the  time  of  the  alleged  injury,  so  far  as  it  may  be  disclosed 
by  the  evidence,  and  if  they  believe  from  the  evidence  that  the 
injury  complained  of  was  caused  by  the  negligence  of  the  de- 
fendant company's  servants,  and  without  any  greater  want  of 
ordinary  care  and  caution  on  the  part  of  the  plaintiff  than  was 
reasonably  to  be  expected  of  him  under  all  the  circumstances, 
then  the  plaintiif  is  entitled  to  recover." 

It  is  not  clear  to  us  what  this  instruction  means.  It  was  the 
duty  of  the  plaintiff  to  exercise  reasonable  care  and  caution  foe 
his  own  protection,  but  in  this  instruction  the  jury  were  told 
that,  unless  there  was  a  greater  want  of  ordinary  care  and 
caution  on  the  part  of  the  plaintiff  than  was  reasonably  to  be 
expected  of  him  under  all  the  circumstances,  he  was  entitled 
to  recover.  It  was  the  duty  of  the  plaintiff  to  exercise  ordinary 
care  and  caution  for  his  own  protection.  What  degree  of  care 
and  caution  was  to  be  exercised  in  a  particular  case  would  de- 
pend upon  the  surrounding  facts  and  circumstances  existing 
at  the  time  of  the  accident.  But  if  the  plaintiff  failed  to  exercise 
the  ordinary  care  and  caution  which  were  to  be  expected  of  him 
at  the  time  and  place  when  and  where  he  was  injured,  and  that 
want  of  care  contributed  to  his  injury,  he  was  not  entitled  to 
recover,  and  it  was  erroneous  and  misleading  to  instruct  the 
jury  that  the  plaintiff  was  entitled  to  recover  unless  there  was  a 
greater  want  of  ordinary  care  and  caution  on  his  part  than  was 
reasonably  to  be  expected  of  him  under  all  the  circumstances. 

To  the  giving  of  these  instructions  the  defendant  excepted, 
and,  a  verdict  having  been  rendered  in  favor  of  the  plaintiff, 
moved  to  set  aside  the  verdict  as  contrary  to  the  law  and  the 
evidence,  and  because  the  jury  had  been  misdirected.  The  court 
set  aside  the  verdict,  and  upon  a  subsequent  trial,  the  defendant 
demurred  to  the  evidence,  and  judgment  was  rendered  in  its 
favor.  From  the  judgment  of  the  court,  setting  aside  the  verdict 
of  the  jury  rendered  upon  the  first  trial,  and  from  the  judg- 
ment of  the  court  upon  the  second  trial,  plaintiff  in  the  court 
below  obtained  a  writ  of  error  to  this  court. 

The  first  question  to  be  considered  is  as  to  the  propriety  of 
setting  aside  the  first  verdict. 

Without  discussing  the  evidence  then  adduced,  it  is  sufficient 
to  say  that  the  court  was  right  in  setting  aside  the  verdict  upon 
the  ground  that  it  had  misdirected  the  jury. 

Coming  to  the  second  trial:  The  planitiff  was  put  upon  the 
stand  to  narrate  the  circumstances  attending  the  injury  which  he 
received.  From  his  testimony  it  appears  that  the  night  of  the 
accident  was  very  dark :  that  it  had  been  raining  and  the  roads 
were  muddy;  that  he  was  walking  along  the  left-hand  track  of 
the  defendant  company  just  beyond  the  limits  of  the  citv  of 
Richmond,  and  where  the  railroad  tracks  occupied  a  part  of  the 
public  road  in  Henrico  county;  that,  looking  up,  he  saw  a  car 
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approaching:,  goings  west,  upon  the  track  upon  which  he  was 
walking.  In  order  to  avoid  it  he  stepped  to  the  rig^ht  upon  the 
other  track,  and,  looking  back,  he  neither  saw  nor  heard  any- 
thing to  warn  him  of  an  approaching  car;  that  he  went  a  few 
steps,  and  was  struck  from  behind  by  a  car  goingf  east,  receiving 
the  injury  for  which  he  sued.  The  evidence  for  plaintiff  further 
tends  to  prove  that  the  condition  of  the  roadway,  at  and  near 
the  point  of  the  accident,  was  very  bad;  that  it  had  beeb  rain- 
ing-, and  the  ditches  on  either  side  were  filled  with  water;  and 
that  the  car  track  was  about  the  only  place  to  walk,  it  beingf 
ver>'  roufi^h  and  muddy  on  the  outside,  and  it  was  the  general 
habit  and  custom  of  people  using  the  road  at  the  point  of  acci- 
dent to  walk  on  the  roadbed. 

The  evidence  for  the  defendant  which  we  deem  it  material  to 
consider  is  given  bv  the  motorman  of  the  car  moving  west,  to 
avoid  which  plaintiff  in  error  stepped  from  the  track  upon  which 
he  was  walking  to  that  upon  which  he  was  injured.  This  motor- 
man  testifies  that  he  stopped  his  car  just  as  the  rear  of  it  cleared 
the  rear  of  the  car  which  caused  the  accident.  He  says  that 
the  headlight  upon  the  car  going  east  was  burning;  of  that  he 
was  positive.  The  only  witness  introduced  by  plaintiff  in  error, 
except  himself,  testifies  that  the  electric  lights  within  the  car  were 
burning,  but  that  he  was  unable  to  say  whether  there  was  a 
headlight  or  not,  as  he  did  not  go  around  in  front  of  the  car. 

Upon  this  point,  then,  we  have  the  positive  evidence  of  the 
motorman,  introduced  by  the  defendant,  and  that  of  a  disinter- 
ested witness,  introduced  by  the  plaintiff,  one  of  whom  states 
that  there  was  a  headlight,  and  the  other  of  whom  states  that 
the  lights  within  the  car  were  burning;  as  against  the  statement 
of  plaintiff  that  he  looked,  and  saw  no  lights.  We  do  not  think 
this  establishes  such  a  contradiction  in  the  testimony,  or  is  such 
positive  proof  of  failure  of  proper  care  to  furnish  needed  lights, 
on  the  part  of  the  railroad  company,  as  would  warrant  a  jury  in 
finding  a  verdict  against  it  upon  that  ground. 

When  the  defendant  in  error  had  closed  its  testimony,  plain- 
tiff in  error  offered  witnesses  to  prove  certain  facts  tending  to 
show  negligence  on  the  part  of  the  defendant  company.  Objec- 
tion was  made  to  the  introduction  of  these  witnesses,  that  they 
should  have  been  called  to  testify  in  chief,  but  the  evidence  for 
both  plaintiflf  and  defendant  having  been  closed,  any  further  tes- 
timony in  behalf  of  plaintiff  should  be  confined  to  a  rebuttal  of 
that  which  had  been  introduced  by  the  defendant. 

No  reason  is  shown  for  not  having  introduced  the  witnesses  to 
testify  in  chief.  It  is  not  said  that  they  were  absent,  or  sick,  nor 
that  there  was  any  surprise,  accident,  or  mistake,  nor  any  reason 
whatever  given  why  their  introduction  as  witnesses  was  delayed. 

The  trial  court  refused  to  permit  these  witnesses  to  testify, 
except  in  way  of  rebuttal.  The  plaintiff  in  error  took  a  bill  of 
exception  to  this  ruling;  but,  under  the  circumstances,  we  are 
unable  to  see  that  the  circuit  court  committed  any  error  in  this 
respect,  and  its  judgment  is"  affirmed. 
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Illinois  Cent.  R.  Co.  v,  Bailey. 

(Supreme  Court  of   Illinois,  Oct.  23,   1906.) 
f78   X.   E.   Rep.   833.] 

Railroads — Fires — Negligence — Prima  Facie  Case. — In     an     action 

ajfainst  a  railroad  for  setting  fire  to  a  building,  plaintiff's  witnesses 
testified  that  an  enjifine  drawing  a  passenger  train  discharged  sparks, 
and  that,  when  the  engineer  started  the  engine,  the  wheels  slipped 
and  whirled  around  and  a  volume  of  sparks  was  emitted  and  blown 
toward  the  building.  The  fire  was  first  seen  on  the  shingled  roof 
of  the  building.  Held  sufficient  to  establish  a  prima  facie  case  en- 
titling plaintiff  to  judgment  unless  it  should  be  overcome  by  the  evi- 
dence of  defendant. 

Same — Question  for  Jury. — Where,  in  an  action  against  a  railway 
company  for  setting  fire  to  a  building,  plaintiff  established  a  prima 
facie  case  of  negligence,  and  the  evidence  of  the  railroad  company 
showed  that  it  had  done  ail  that  the  law  required  of  it  in  the  equip- 
ment and  management  of  the  engine,  the  question  whether  plaintiff's 
prima  facie  case  was  overcome  was  for  the  jury. 

Trial — Peremptory  Instructions — Right  to  Give. — A  peremptory  in- 
struction can  only  be  given  where  the  evidence,  with  all  the  infer- 
ences, is  so  insufficient  to  support  a  verdict  that  the  verdict  must  be 
set  aside  on  that  ground. 

Appeal — Finding  of  Appellate  Court — Conclusiveness. — A  judgment 
of  the  Appellate  Court  affirming  a  judgment  of  the  trial  court  settles 
the  controversy  as  to  whether  the  verdict  is  against  the  weight  of  the 
evidence. 

Railroads — Fires — Evidence — Admissibility  —  Similar  Occurrences.* 
— Where,  in  an  action  against  a  railway  company  for  setting  fire  to 
a  building,  the  evidence  identified  the  engine  from  which  it  was 
claimed  that  the  sparks  scttin&:  the  fire  escaped,  and  there  was  no 
evidence  that  the  fire  was  communicated  by  any  other  engine,  it  was 
error  to  permit  a  witness  to  testify  that  at  another  time  he  had  seen 
sparks  emitted  by  another  engine. 

Appeal — Harmless  Error — Erroneous  Admission  of  Evidence. — 
Where  the  court,  in  an  action  against  a  railway  company  for  setting 
fire  to  a  building,  directed  the  jury  not  to  consider  the  evidence  of  a 
witness  testifying  that  he  had  seen  another  engine  at  another  time 
emit  sparks,  the  error  in  admitting  the  evidence  was  cured. 

Railroads — Fires — Negligence — Prima  Facie  Case.t — One  suing  for  a 
fire  set  by  a  railway  company  is  entitled  to  the  benefit  of  the  rule  of 
evidence  as  to  what  will  constitute  a  prima  facie  case  to  charge  the 
company  with  negligence,  though  the  fact  that  the  fire  was  com- 
municated from  an  engine  is  controverted. 

*See  foot-note  appended  to  Hendricks  v.  Southern  Ry.  Co.  (Ga.), 
18  R.  R.  R.  503,  41  Am.  &  Eng.  R.  Cas..  N.  S.,  503;  foot-notes  ap- 
pended to  Shelly  V,  Philadelphia  &  R.  Ry.  Co.  (Pa.),  17  R.  R.  R. 
835,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  835;  Gorham  Mfg.  Co.  v.  New 
York,  etc.,  R.  Co.  (R.  I.),  16  R.  R.  R.  216,  39  Am.  &  Eng.  R.  Cas.,  N. 
S.,  216;  extensive  note,  19  R.  R.  R.  275,  42  Am.  &  Eng.  R.  Cas.,  N.  S., 
275. 

tFor  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  that  a  fire  is  set  by  a 
railroad  locomotive,  see  foot-notes  appended  to  Norfolk  &  W.  Ry. 
Co.  V.  Fritts  (Va.),  18  R.  R.  R.  246,  41  Am.  &  Eng.  R.  Cas.,  N.  S., 
246;  foot-note  appended  to  Southern  Ry.  Co.  v.  Johnson  (Ala.),  18 
R.  R.  R.  162,  41  Am.  &  Eng.  R.  Cas..  N.  S..  162;  Fireman's  Ins.  Co. 
7'.  Seaboard  Air  Line  Ry.  (N.  Car.),  16  R.  R.  R.  808,  39  Am.  &  Eng. 
R.  Cas..  N.  S..  808;  St.  Louis,  etc.,  Ry.  Co.  v.  Coombs  (Ark.),  16  R. 
R.  R.  480,  39  Am.   &  Eng.  R.  Cas.,  N.  S..  480. 
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Same — Instructions. — Where,  in  an  action  against  a  railway  com- 
pany for  settinjj^  fire  to  a  building,  the  evidence  showed  that  the 
fire  was  set  by  sparks  from  an  engine,  and  that  the  fire  was  com- 
municated finally  to  plaintiff's  building,  an  instruction  requiring  the 
jury,  before  finding  for  plaintiff,  to  believe  that  sparks  were  emitted 
from  the  company's  engine  and  communicated  to  a  building,  and  that 
the  fire  was  communicated  successively  to  other  buildings,  and  finally 
to  plaintiff's  building,  and  that  the  fire  so  communicated  was  the 
natural  and  proximate  cause  of  the  burning  of  plaintiff's  property, 
and  advising  the  jury  what  facts  would  be  prima  facie  evidence  of 
negligence  on  the  part  of  the  company,  unless  it  appeared  that  the 
engine  was  in  good  order  and  was  properly  handled  at  the  time  of 
the  fire,  was  not  erroneous. 

Same. — Where,  in  an  action  against  a  railway  company  for  setting 
fire  to  a  building,  the  evidence  of  the  improper  handling  of  the  en- 
gine emitting  sparks  at  the  time  of  the  fire  was  that  the  wheels 
slipped  in  starting,  and  the  witnesses  for  the  company  testified  that 
such  slipping  was  liable  to  happen  to  any  engineer  and  was  not  evi- 
dence of  improper  management,  an  instruction  that  defendant  would 
be  liable,  though  the  engine  was  equipped  with  the  most  approved 
appliance  to  prevent  the  escape  of  fire,  if  the  servants  in  charge  of 
the  engine  negligently  managed  it  so  as  to  cause  sparks  of  fire  to 
escape,  properly  submitted  to  the  jury  the  question  of  negligence 
in  the  management  of  the  engine. 

Same. — Where,  in  an  action  against  a  railway  company  for  setting 
fire  to  a  building,  the  instructions  given  at  the  request  of  the  com- 
pany were  based  on  the  hypothesis  that  the  engine  alleged  to  have 
emitted  sparks  causing  the  fire  was  equipped  with  the  best  and  most 
approved  spark  arrester,  and  that  the  highest  degree  of  care  was 
exercised  to  keep  the  same  in  order,  and  there  was  no  question  in  the 
case  of  any  new  invention  which  was  claimed  to  surpass  the  spark 
arrester  in  use,  an  instruction  that,  if  the  engine,  though  carefully 
managed,  was  not  equipped  with  the  best  and  most  approved  appli- 
ance for  arresting  sparks,  and  for  that  reason  sparks  were  thrown 
on  the.  building,  the  company  was  liable,  was  not  open  to  the  objec- 
tion that  it  stated  the  duty  of  the  company  too  strictly  in  requiring 
it  to  have  the  best  and  most  approved  appliance,  while  it  was  only 
required  to  exercise  a  very  high  degree  of  skill  in  that  regard. 

Trial — Argumentative  Instructions. — An  instruction  in  an  action 
against  a  railway  company  for  setting  fire  to  a  building,  informing 
the  jury  that  the  fact  of  fire  being  communicated  to  a  building  by  an 
engine  of  the  company  might  be  established  by  proof  of  circum- 
stances giving  rise  to  an  inference  of  that  fact,  provided  such  cir- 
cumstances constituted  a  preponderance  of  the  evidence,  was  not 
erroneous  as  argumentative. 

Appeal  from  Appellate  Court,  Fourth  District. 

Action  by  T.  L.  Bailey  against  the  Illinois  Central  Railroad 
Company.  From  a  judgment  of  the  Appellate  Court  affirming^  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

W.  W.  Barr,  F,  M.  Youngblood,  and  R.  J.  Stephens  (/.  M, 
Dickinson,  of  counsel),  for  appellant. 

William  A,  Schwartz,  Hosea  V,  F  err  ell,  and  Andrezv  S.  Cald- 
well, for  appellee. 

Cartwrigiit,  J.  Appellee  brought  this  suit  in  the  circuit  court 
of  Jackson  county  against  appellant  to  recover  the  value  of  a 
store  building,  and  a  stock  of  merchandise  therein  situated,  in 
the  village  of  Makanda,  which  were  destroyed  by  fire  on  October 
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10,  1899.  There  was  a  verdict  for  $5,000  damages,  on  which 
judgment  was  entered,  and  the  judgment  was  affirmed  by  the 
Appellate  Court  for  the  Fourth  district. 

The  defendant  asked  the  trial  court  to  direct  a  verdict  of  not 
guilty,  and,  the  court  having  refused  to  do  so,  the  defendant  ex- 
cepted to  the  ruling.  It  is  not  contended  that  the  evidence  of- 
fered by  the  plaintiff,  with  the  reasonable  inferences  to  be  drawn 
from  it,  was  not  sufficient  to  prove  that  the  fire  which  destroyed 
plaintiff's  property  was  communicated  by  defendant's  locomotive 
engine  to  a  store  building,  from  which  it  spread  through  inter- 
vening buildings  to  the  plaintiff's  property,  but  it  is  contended 
that  the  prima  facie  case  so  made  was  completely  overcome  and 
rebutted  by  uncontradicted  evidence  offered  by  defendant  that 
the  engine  was  equipped  with  the  best  and  most  approved  appli- 
ance for  preventing  the  escape  of  sparks  and  fire,  and  was  in 
charge  of  an  experienced  and  careful  engineer,  who  carefully 
handled  and  operated  it  at  the  time.  Defendant's  railroad  runs 
north  and  south  through  the  village  of  Makanda,  and  before 
the  fire  there  was  a  row  of  store  buildings  at  the  base  of  a  ver>- 
high  hill  parallel  with  the  railroad  track  and  about  140  feet  easf 
of  such  track.  About  9  o'clock  in  the  morning  a  passenger  train 
went  south  in  two  sections.  The  first  section  was  drawn  by  en- 
gine No.  941,  and  it  was  followed  in  about  10  minutes  by  the 
second  section,  drawn  by  engine  No.  912.  From  10  to  30  minutes 
after  the  second  section  of  the  train  had  passed  fire  was  seen 
coming  from  the  roof  of  an  old  unoccupied  building  near  the 
south  end  of  the  row,  known  as  the  Rendleman  building,  which 
had  been  used  as  a  restaurant.  That  building  was  burned  and  the 
fire  was  communicated  to  four  other  intervening  buildings,  when 
it  reached  plaintiff's  property  and  destroyed  the  building  and 
contents.  The  weather  was  very  dry  and  the  wind  was  blowing 
from  the  southwest.  Witnesses  for  the  plaintiff  testified  that  the 
engine  on  the  second  section  discharged  sparks  and  burning  cin- 
ders, and  when  the  engineer  started  the  engine  the  wheels  slipped 
and  whirled  around  and  a  volume  of  sparks  and  cinders  was 
emitted  and  blown  toward  the  Rendleman  building.  The  fire 
was  first  seen  on  the  south  side  of  the  shingle  roof  of  that  build- 
ing. This  evidence  fairly  tended  to  prove  that  the  fire  was  com- 
municated to  the  Rendleman  building  from  defendant's  engine, 
and  it  was  sufficient  to  make  out  a  prima  facie  case  under  the 
statute  which  entitled  the  plaintiff  to  judgment  unless  it  should 
be  overcome  by  the  evidence  for  the  defendant.  Chicago  &  Al- 
ton Railroad  Co.  z\  Glenny,  175  111.  238,  51  N.  E.  896.  The  court 
therefore  would  not  have  been  justified  in  setting  aside  the  ver- 
dict and  awarding  a  new  trial  for  a  want  of  evidence  to  support 
the  declaration. 

There  was  evidence  for  the  defendant  that  it  had  done  all  that 
the  law  required  of  it  in  the  equipment  and  management  of  the 
engine,  but  the  question  whether  the  prima  facie  case  of  the 
plaintiff  was  overcome  depended  upon  the  credibility  of  the 
witnesses,  a  weighing  of  the  evidence,  and  a  decision  as  to  where 
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the  preponderance  lay.  It  is  not  correct  to  say  that  in  every  case 
where  the  court  can  see  that  a  verdict  for  the  plaintiff,  if  re- 
turned, must  be  set  aside,  a  peremptory  instruction  should  be 
g"iven.  An  attentive  reading  of  the  decisions  of  this  court  will 
show  that  such  an  instruction  can  only  be  g^iven  where  the 
evidence  g^iven  at  the  trial,  with  all  the  inferences  that  the  jury 
could  reasonably  draw  from  it,  is  so  insufficient  to  support  a 
verdict  for  the  plaintiff  that  the  verdict  must  be  set  aside  on  that 
ground.  It  is  not  authorized  where  a  prima  facie  case  sufficient 
to  support  a  cause  of  action  is,  in  the  judgment  of  the  court, 
overcome  by  contrary  evidence.  If  the  court  would  be  bound  to 
set  aside  a  verdict,  when  returned,  for  want  of  evidence  suffi- 
cient to  support  it,  only  the  evidence  favorable  to  the  successful 
party  beings  considered,  a  peremptory  instruction  should  be  ^iven. 
Woodman  v.  Illinois  Trust  &  Savingrs  Bank,  211  111.  578,  71  N. 
E.  1099.  But  if  there  is  substantial  evidence  tending?  to  prove 
the  cause  of  action  alleg^ed,  the  instruction  should  not  be  g^ven. 
The  court  did  not  err  in  refusing;  to  direct  a  verdict  of  not 
^ilty,  and  the  controversy  as  to  whether  the  verdict  was  agfainst 
the  weififht  of  the  evidence  ended  with  the  Appellate  Court. 

The  evidence  identified  the  eng^ine  from  which  it  was  claimed 
that  the  sparks  and  fire  escaped  as  the  en^ne  drawing  the  second 
section  of  the  train.  There  was  no  evidence  fairly  tending;  to 
prove  that  the  fire  was  communicated  by  any  other  engine,  but 
the  court,  against  the  objection  of  the  defendant,  permitted  a 
witness  to  testify  that  at  another  time  he  had  seen  sparks  coming 
out  of  some  other  engine  owned  by  the  defendant,  and  had  seen 
a  hole  in  a  man's  hat,  and  a  cinder  on  top  of  it  which  looked  like 
a  coal  cinder.  The  engine  had  nothing  to  do  with  either  section 
of  this  train,  and  the  incident  being  at  another  time  the  court 
erred  in  the  ruling.  First  Nat.  Bank  v.  Lake  Erie  Western  Rail- 
road Co.,  174  111.  36,  SO  N.  E.  1023.  That  case  does  not  hold, 
as  insisted  upon  by  counsel  for  the  defendant,  that  it  is  within 
the  discretion  of  the  court  to  admit  incompetent  evidence,  but  in 
this  case,  the  court  being  afterward  satisfied  that  the  evidence 
was  incompetent,  excluded  it,  and  directed  the  jury  not  to  con- 
sider it.  It  appears  to  us  from  the  record  that  the  error  was 
thereby  cured. 

Several  instructions  given  at  the  request  of  the  plaintiff  are 
complained  of.  The  first  gave  to  the  jury  the  statutory  rule  of 
evidence  as  to  what  will  constitute  a  prima  facie  case  to  charge 
the  defendant  with  negligence,  and  the  second  applied  that  rule 
to  the  case,  and  both  are  objected  to  on  the  ground  that  the 
statutory  rule  is  only  applicable  where  the  fact  that  the  fire  was 
communicated  from  an  engine  is  undisputed  or  uncontroverted . 
No  fault  is  found  with  the  rule,  but  the  argument  is  that  it  is  not 
to  be  applied  where  the  fact  as  to  the  fire  being  communicated 
from  an  engine  is  in  dispute  or  controverted.  We  do  not  under- 
stand that  the  application  of  the  rule  is  dependent  on  the  ques- 
tion whether  the  defendant  admits  the  origin  of  the  fire  or  not. 
The  plaintiff  is  entitled  to  the  benefit  of  the  rule  if  he  produces 
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evidence  sufficient  to  satisfy  the  iurv  of  the  fact.  The  second 
instruction  required  the  jury  to  believe,  from  the  evidence,  that 
fire  and  cinders  were  emitted  from  defendant's  eng^ine  and  were 
communicated  to  the  Rendleman  building;  that  the  fire  was 
communicated  successively  to  the  buildings  situated  between  the 
Rendleman  building^  and  plaintiff's  building^,  and  from  thence  to 
plaintiff's  building:,  and  destroyed  it;  and  that  fire  so  communi- 
cated by  defendant's  eng^ine  was  the  natural,  direct,  and  proximate 
cause  of  the  burning^  of  plaintiff's  property.  It  advised  the  iur>' 
that  such  facts  would  be  full  prima  facie  evidence  of  negligence 
on  the  part  of  the  defendant  unless  it  further  appeared,  from  the 
evidence,  that  the  engine  w-as  in  good  order  and  was  properly 
handled  and  managed  at  the  time  of  the  fire.  The  court  did  not 
err  in  giving  those  instructions. 

The  third  and  fourth  instructions  are  objected  to  on  the 
ground  that  they  had  no  support  in  the  evidence  and  were  argu- 
mentative and  misleading.  The  principle  stated  in  the  third  was 
that  the  defendant  would  be  liable  to  the  plaintiff  although  the 
engine  was  equipped  with  the  best  and  most  approved  appliance 
to  prevent  the  escape  of  fire  and  cinders,  if  the  jury  believed, 
from  the  evidence,  that  the  servants  of  the  defendant  in  charge 
of  the  engine  carelessly  and  negligently  managed  it  so  as  to  cause 
sparks  and  fire  to  escape  and  set  fire  to  the  Rendleman  building 
and  thereby  destroyed  plaintiff's  property.  Counsel  say  that  the 
only  evidence  of  improper  handling  was  that  the  wheels  slipped 
in  starting,  and  that  defendant's  witnesses  testified  that  sucli 
slipping  was  liable  to  happen  to  any  engineer  and  was  not  evi- 
dence of  improper  management.  Under  the  evidence  the  question 
was  a  fair  one  for  the  jury,  and  it  was  not  improper  to  gfive 
the  instruction,  although  defendant's  witnesses  testified  as  stated. 
The  fourth  advised  the  jury  that,  even  if  the  engine  was  care- 
fully and  properly  managed,  yet  the  defendant  would  be  liable 
if  the  evidence  proved  that  it  was  not  equipped  with  the  best 
and  most  approved  appliance  for  arresting  sparks  and  fire,  and 
for  that  reason  sparks  and  fire  were  thrown  upon  the  Rendleman 
buildiner  and  caused  the  destruction  of  plaintiff's  property.  The 
principal  objection  seems  to  be  that  the  instruction  stated  the 
duty  of  the  defendant  too  strictly  in  requiring  it  to  have  the  best 
and  most  approved  appliance,  while  it  was  only  required  to  ex- 
ercise a  very  high  degree  of  skill  in  that  regard.  Every  instruc- 
tion on  that  question  given  at  the  request  of  defendant  was  based 
on  the  hx'pothesis  that  the  engine  was  equipped  with  the  best  and 
most  approved  spark  arrester,  and  that  the  highest  degree  of  care 
was  exercised  to  keep  the  same  in  good  order.  The  defendant 
was  not  required  by  the  law  to  purchase  or  adopt  every  new  in- 
vention to  prevent  the  escape  of  fire  which  might  be  in  the 
nature  of  an  experiment,  but  it  was  bound  to  exercise  the  highest 
degree  of  diligence  in  equipping  its  engines  with  the  best  and 
most  approved  appliance  which  had  been  proved  by  actual  test. 
There  was  no  question  in  this  case  of  any  new-  or  untried  inven- 
tion  which   was  claimed   to  surpass   the   spark  arrester  in  use. 
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There  was  no  evidence  which  would  render  the  instructions  sub- 
ject to  criticism,  and  the  instructions  for  both  parties  stated  sub- 
stantially the  same  rule.  The  instructions  were  not  argumenta- 
tive. 

The  purpose  of  the  fifth  instruction  was  to  inform  the  jury 
that  the  fact  of  fire  being  communicated  to  the  Rendleman  build- 
ing by  defendant's  engine  might  be  established  by  proof  of  cir- 
-  cumstances  giving  rise  to  an  inference  of  that  fact,  provided  such 
circumstances  constituted  a  preponderance  of  the  evidence.  The 
objection  made  to  it  is  that  it  was  argumentative,  but  we  do  not 
so  regard  it.  * 

The  sixth  instruction  is  said  to  have  been  objectionable  as  an 
abstract  proposition.  It  began  with  a  correct  definition  of  proxi- 
mate cause,  and  so  far  was  necessarily  abstract  in  form;  but  it 
applied  the  definition  to  the  facts  in  this  case  to  enable  the  jury 
to  determine  whether  the  burning  of  plaintiflf*s  building  and 
goods  was  the  natural  consequence  of  the  setting  fire  to  the 
Rendleman  building,  and  such  that  it  might  have  been  foreseen 
by  any  reasonable  person.    The  objection  is  not  well  founded. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Louisville  &  N.  R.  Co.  v.  Ueltschi's  Ex'rs. 

(Court  of  Appeals  of  Kentucky,  Oct  30,  1906.) 

[97  S:   W.   Rep.   14.] 


Trial — Instructions — Undue  Prominence  to  Particular  Matters. — An 

instructittn,  in  an  action  against  a  railway  company  for  the  death  of 
a  pedestrian  struck  by  a  train  at  a  public  crossing:,  that  it  was  the 
duty  of  the  pedestrian  in  approaching:  the  track  to  stop,  look,  and 
listen,  was  properly  refused  because  it  gave  undue  prominence  to 
particular  facts  as  constituting  contributory  negligence. 

Railroads — Injuries  to  Person  on  Track — Care  Required  by  Person 
Approaching  Track.^ — One  approaching  a  railway  track  on  a  public 
crossing  must,  to  be  free  from  contributory  negligence,  exercise 
such  care  as  an  ordinarily  prudent  person  would  exercise  under  like 
conditions  and  similar  circumstances. 

Same — Signals — Violation    of    Statutes.! — In   an   action   against   a 


♦See  foot-notes  appended  to  Cooper  v.  North  Carolina  R.  Co. 
<N.  Car.),  19  R.  R.  R.  857,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  857;  Bilton 
V.  Southern  Pac.  Co.  (Cal.),  19  R.  R.  R.  797,  42  Am.  &  Eng.  R.  Cas., 
N.  S.,  797;  foot-note  appended  to  Cohen  v.  Philadelphia  &  R.  R.  Co. 
(Pa.),  19  R.  R.  R.  558,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  558;  Stokes' 
Adm'x  V.  Southern  Ry.  Co.  (Va.),  18  R.  R.  R.  731.  41  Am.  &  Eng. 
R.  Cas.,  N.  S..  731;  Brammer's  AdmV  v.  Norfolk  &  W.  Ry.  Co.  (Va.), 
18  R.  R.  R.  497,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  497. 

tFor  the  authorities  in  this  series  on  the  question  whether  failure 
to  give  crossing  signals,  is  negligence  per  se,  see  foot-notes  ap- 
pended to  Dougherty  v.  Chicago,  etc.,  Ry.  Co.  (S.  Dak.),  20  R.  R.  R. 
288,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  288;  foot-notes  appended  to 
Greenawaldt  v.  Lake  Shore,  etc.,  Ry.  Co.  (Ind.),  17  R.  R.  R.  816,  40 
Am.  &  Eng.  R.  Cas.,  N.  S.,  816. 
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railway  company  for  the  death  of  a  pedestrian  struck  by  a  train 
at  a  public^  crossing,  evidence  examined,  and  held  to  support  a  finding 
that  the  employees  in  char>jre  of  the  train  failed  to  jfive  warning  of 
the  train's  approach  by  sounding  the  whistle  or  ringing  the  bell,  as 
required  by  Ky.  St.  1903,  §  786,  authorizing  a  recovery,  if  decedent 
was  free  from  contributory  negligence. 

Same4 — Ky.  St.  1903,  §  786,  requiring  every  railway  company  to 
ring  the  bell  or  sound  the  whistle  not  less  than  50  rods  from  a  public 
crossinar,  is  for  the  benefit  of  the  traveling  public,  and  must  be  com- 
plied with  at  all  times  and  under  all  circumstances,  and  a  compliance 
therewith  exempts  a  company  from  liability  for  accidents  at  public 
crossings,  unless  the  employees  in  charge  of  a  train  see  the  danger 
of  any  person  on  the  track  in  time  to  prevent  injury  to  him. 

Same — Care  Required  by  Company. — The  employees  of  a  railway 
company  running  a  train  through  a  storm,  such  as  obscures  the  view 
and  deadens  the  sound  of  the  train's  approach,  must  proceed  with  the 
greatest  caution,  and  exercise  greater  care  than  while  running  a  train 
during  ordinary  weather. 

Same — Injury  to  Person  on  Track — Public  Crossing — ^Evidence. — 
In  an  action  against  a  railway  company  for  the  death  of  a  pedestrian 
struck  by  a  train,  evidence  examined,  and  held  to  support  a  finding 
that  the  pedestrian  was  struck  by  a  train  at  a  public  crossing,  au- 
thorizing a  recovery  on  it  being  shown  that  the  company  was  negli- 
gent and  that  he  was  free  from  contributory  negligence. 

Same — Contributory  Negligence — Evidence — Sufficiency. — In  an  ac- 
tion against  a  railway  company  for  the  death  of  a  pedestrian  struck 
by  a  train  at  a  public  crossing,  evidence  examined,  and  held  to  sup- 
port a  finding  that  he  was  free  from  contributory  negligence. 

Death — Excessive  Damages. — In  an  action  for  death  at  a  crossing, 
a  verdict  for  $10,000  was  not  excessive,  where  deceased  was  a  pros- 
perous farmer  about  60  years  old,  with  an  income  of  about  $1,500  a 
year  from  his  business. 

Appeal  from  Circuit  Court,  Franklin  County. 
"Not  to  be  officially  reported." 

Action  by  J.  R.  Ueltschi's  executors  against  the  Louisville  & 
Nashville  Railroad  Company.  From  a  judgement  for  plaintiffs, 
defendant  appeals.    Affirmed. 

Ira  Julian  and  John  T.  Shelby,  for  appellant. 
5.  G,  Williams,  for  appellees. 

Lassing,  J.  This  is  an  appeal  from  a  judgment  of  the  Frank- 
lin circuit  court  rendered  upon  the  verdict  of  a  jury  against 
appellant  for  $10,000  in  favor  of  appellee  for  killing  J.  R.  Uelt- 
schi  about  three  miles  west  of  Frankfort,  in  May,  1904.  The 
petition  charges  that  the  killing  was  due  to  the  gross  negligence 
of  the  servants,  agents,  and  employees  of  appellant.  The  answer 
is  a  traverse,  and  a  plea  of  contributory  negligence. 

The  following  facts  are  shown  by  the  testimony:  The  resi- 
dence of  the  decedent  was  upon  the  north  side  of  the  railroad 
track,,  and  there  were  three  other  small  houses,  used  as  a  buggy 
house,  henhouse,  and  shop,  on  the  same  side  of  the  track,  and 
west  of  the  dwelling.    The  dwelling  was  50  or  60  yards  from  the 

tSee  foot-notes  appended  to  Cleveland,  etc.,  Ry.  Co.  v.  Miles  (Ind.). 
11  R.  R.  R.  536,  34  Am.  &  Eur.  R.  Cas.,  N.  S.,  536;  Louisville  &  N. 
R.  Co.  V.  Sawyer  (Tenn.),  16  R.  R.  R.  800,  39  Am.  &  EnR.  R.  Cas., 
N.  S.,  800. 
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track.  Across  the  railroad  from  the  house  was  the  barn,  crib, 
and  stable  of  decedent.  The  public  road  crossed  the  railroad,  at 
^rade,  at  a  point  almost  between  the  house  and  the  barn.  The 
railroad  curves  slightly  to  the  north  just  beyond  this  crossing, 
and  runs  through  a  deep  cut.  Decedent  and  his  family  used  this 
public  crossing  over  the  railroad  in  passing  to  and  from  their 
house  to  the  barn  on  the  opposite  side  of  the  track.  From  meas- 
urements taken  on  a  clear  day,  it  is  shown  that  a  man  standing 
10  feet  north  of  the  track  at  the  public  crossing  could  see  a  train 
550  feet  away  as  it  approached  from  the  west,  and  when  6  feet 
from  the  track  he  could  see  a  train  700  feet  away,  and  when 
standing  at  the  north  rail  he  could  see  a  train  800  feet  away.' 
The  three  outbuildings  west  of  the  dwelling  were  destroyed  by 
fire  at  some  time  between  the  date  of  the  killing  of  decedent  and 
the  time  of  the  case,  and  before  these  measurements  were  taken. 
There  is  another  public  crossing  about  a  mile  from  the  Ueltschi 
crossing,  at  a  place  known  as  "Ganeys  Bridge."  In  approach- 
ing the  railroad  from  the  residence  of  decedent,  the  view  was 
obstructed  by  the  three  buildings  and  a  high  fence  until  one  got 
within  perhaps  10  feet  of  the  track,  when  he  could  see  a  train  or 
engine  as  far  as  500  or  550  feet  away.  About  noon  on  May  23, 
1904,  the  decedent  and  his  hised  hand  and  two  boys  were  en- 
gaged in  some  kind  of  work  in  his  barn.  He  left  the  barn,  as 
stated  to  the  hired  man,  to  go  over  to  the  house  to  telephone  one 
of  his  boys,  who  was  in  Frankfort,  to  come  home.  He  said  he 
would  come  back  in  a  few  minutes.  He  stayed  at  the  house  but 
a  short  time,  and  started  back  to  the  barn.  It  was  raining  at 
the  time,  and  he  took  a  gum  coat  and  threw  it  over  his  shoulders, 
and  started  down  a  little  path  which  leads  from  the  house  to 
the  public  crossing,  in  the  direction  of  the  barn.  Miss  Freda 
Hurney,  a  young  lady  whom  the  Ueltschi  family  had  raised,  was 
out  on  the  side  porch,  and  saw  him  go  down  the  path  in  the 
direction  of  the  barn,  and  when  he  had  nearly  reached  the  rail- 
road track  at  the  crossing  she  turned  and  went  into  the  house. 
When  he  had  approached  within  8  or  10  feet  of  the  track,  he 
paused,  looked  up  and  down  the  track,  and  then  started  over  to- 
wards the  barn,  and  this  was  the  last  seen  of  him  alive.  In  a 
very  short  time  thereafter  the  train  passed  by,  and  he  was  found 
at  a  point  in  the  field,  250  yards  or  more  from  the  crossing, 
where  he  was  seen  by  one  of  the  trainmen  to  fall  from  the  cow- 
catcher or  pilot  of  the  engine.  When  the  engine  was  stopped, 
the  gum  coat  which  he  wore  around  his  shoulders  still  stuck  to 
the  pilot  of  the  engine.  Miss  Freda  says  that  she  had  barely  had 
time  to  walk  across  the  porch  and  through  one  room  when  the 
train  passed.  Garland  McDonald,  who  was  standing  in  the  shop 
door  and  saw  decedent  as  he  approached  the  track,  and  stopped 
or  halted,  and  looked  up  and  down  the  track,  says  that  he  walked 
but  8  or  10  feet  to  his  anvil  in  the  shop  when  the  train  rushed  by. 
The  track  is  on  a  downgrade  at  this  crossing,  and  the  train 
which  killed  decedent  was  a  freight  train  of  39  or  40  cars,  be- 
hind its  schedule  time,  and  running  at  from  30  to  45  miles  an 
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hour.  Xone  of  the  witnesses  who  were  near  that  crossing  heard 
this  train  until  it  was  rig^ht  upon  this  crossing.  Miss  Freda  did 
not  hear  it  when  she  turned  to  go  back  into  the  house.  Mc- 
Donald did  not  hear  it  when  he  left  the  shop  door  and  returned 
to  his  anvil.  The  hired  man  and  bovs  in  the  barn  on  the  other 
side  of  the  track  did  not  hear  it,  and  decedent  evidenely  never 
saw  or  heard  it  when  he  was  seen  to  stop  and  look  up  and  down 
the  track.  The  train  crew  consisted  of  ?i\t  men,  conductor, 
engineer,  fireman,  and  two  brakemen.  As  they  approached  this 
crossing,  the  engineer  was  in  his  place,  and  he  says  that  on  ac- 
count of  the  curve  in  the  track  and  an  obstruction  which  part  of 
the  engine  itself  offered  to  his  view  he  was  unable  to  see  more 
than  50  or  75  feet  ahead  of  him  at  this  point.  The  fireman  was 
putting  in  coal.  The  forward  brakeman  was  in  the  cab,  and 
the  rear  brakeman  and  conductor  were  in  the  caboose.  It  was 
raining  hard.  The  cab  windows  were  down,  the  wind  was  blow- 
ing, a  summer  storm  was  on,  accompanied  by  lightning  and 
some  thunder.  The  conductor  and  rear  brakeman  testified  that 
thev  could  not  say  whether  or  not  the  whistle  was  sounded  or 
bell  rung  as  they  approached  this  crossing.  The  fireman  says 
the  bell  was  rung,  but  he  is  not  certain  about  the  whistle,  and  the 
engineer  says  both  signals  were  given.  Some  12  or  15  witnesses? 
who  were  within  the  immediate  vicinitv  of  this  crossing  testified 
upon  this  point.  Ten  of  them  are  positive  that  neither  signal  was 
given.  The  others  are  uncertain  as  to  whether  the  signals  were 
given  or  not.  No  witness  saw  decedent  killed,  no  one  saw  him 
upon  the  track,  either  at  the  crossing  or  below  the  crossing.  The 
engineer,  fireman,  and  brakeman  all  testified  that  they  did  not  see 
him  upon  the  track ;  that  the  first  that  any  of  them  knew  of  his 
being  struck  was  when  one  of  them  saw  him  fall  from  the  pilot 
down  in  the  field.  It  was  shown  that  at  the  time  of  his  death  he 
was  operating  a  large  dairy ;  that  he  was  keeping  about  70  cows : 
that  he  was  prosperous,  and  was  making  from  $1,200  to  $1,500 
net  a  year  out  of  his  business ;  that  he  was  somewhere  between 
58  and  64  years  of  age;  that  from  the  bruises  upon  his  body  it 
was  evident  that  he  was  struck  upon  the  right  side,  as  his  right 
arm  and  right  leg  were  broken,  and  the  right  side  of  his  head  was 
crushed.  This  was  in  substance  the  testimony  given  upon  the 
trial.  At  the  conclusion  of  the  testimony  one  of  the  jurors  made 
a  request  that  they  be  permitted  to  view  the  place  where  the 
killing  was  said  to  have  occurred,  but  the  court  on  account  of 
the  inclement  weather  refused  to  grant  the  request. 

The  court  gave  to  the  jury  the  following  instructions:  "No.  1. 
Unless  the  jur>'  believe  from  the  evidence  that  the  decedent,  J. 
R.  Ueltschi,  was  struck  upon  the  public  crossing  referred  to  in 
the  testimony,  they  should  find  for  the  defendant.  If  the  jury 
believe  from  the  evidence  that  the  decedent,  J.  R.  Ueltschi,  was 
struck  upon  the  public  crossing  referred  to  in  the  testimony,  then 
the  court  instructs  them:  (2)  Even  if  the  jury  should  believe 
from  the  evidence  that  the  engine  bell  was  not  rung  nor  the 
whistle  sounded  at  a  distance  of  at  least  50  rods  from  the  cross- 
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ing,  nor  such  bell  run^  nor  whistle  sounded  continuously  or  alter- 
nately until  the  engine  reached  the  crossing,  yet  if  such  warning- 
of  the  train's  approach  to  the  crossing  was  given  that  the  de- 
cedent, in  the  exercise  of  ordinary  care,  could  have  known  of  its 
coming,  then  the  defendant  is  not  liable,  and  the  jury  should  so 
find.  (3)  If  the  decedent,  J.  R.  Ueltschi,  was  approaching  the 
crossing  in  question,  it  was  his  duty  to  exercise  such  care  as  per- 
sons of  ordinary  prudence  usually  exercise  under  similar  cir- 
cumstances to  avoid  being  struck  by  any  train  that  might  be 
approaching;  and  if  the  jury  believe  from  the  evidence  that  he 
either  knew,  or,  by  the  exercise  of  reasonable  and  ordinary  care, 
could  have  known  of  the  train's  approach,  and  notwithstanding 
this  went  upon  the  crossing,  and  was  in  consequence  thereof 
struck  by  the  train,  and  that  but  for  such  conduct  the  accident 
would  not  have  occurred,  he  was  guilty  of  contributory  neglect, 
and  the  defendant  is  not  liable,  even  if  the  jury  should  also  be- 
lieve that  the  persons  in  charge  of  the  train  failed  to  give  suffi- 
cient warning  of  its  approach.  (4)  It  was  the  duty  of  defendant, 
its  agents,  servants,  and  employees  in  charge  of  said  train  in 
approaching  the  crossing  in  question  to  give  reasonably  timely 
warning  by  bell  or  whistle  or  other  signal  of  its  approach  to  the 
crossing  in  order  to  have  enabled  deceased,  if  using  ordinary 
care  for  his  own  safety,  to  have  avoided  being  struck ;  and  if  the 
jury  believe  that  they  failed  to  give  such  warning,  and  as  the 
result  thereof  said  J.  R.  Ueltschi  was  struck,  whilst  using  ordi- 
nary care  for  his  own  safety,  at  said  crossing,  and  killed,  they 
ought  to  find  for  the  plaintiff  in  any  amount  which  in  their  judg- 
ment will  reasonably  compensate  the  estate  of  decedent  for  the 
loss  of  his  power  to  earn  money,  if  any,  not  to  exceed  $20,000,  the 
amount  claimed  in  the  petition.  (5)  Ordinary  care  as  used  in 
these  instructions  is  such  care  as  an  ordinarily  prudent  person 
would  use  for  his  own  safety  under  like  conditions  and  similar 
circumstances.  (6)  Contributory  negligence  is  such  negligence 
upon  the  part  of  the  one  injured  as  that  but  for  same  his  injury 
would  not  have  been  received."  Of  these  instructions  Nos.  1,  2, 
and  5  were  offered  by  defendant.  It  offered  two  other  instruc- 
tions which  were  refused  by  the  court,  and  in  lieu  thereof  the 
court  gave  to  the  jury  instructions  Nos.  4.  5,  and  6. 

Appellant  contends  that  the  court  should  have  given  the  in- 
structions which  it  offered,  and  in  which  the  jury  were  told  that 
it  was  the  duty  of  decedent  in  approaching  the  track  to  "stop, 
look,  and  listen."  We  are  aware  that  such  an  instruction  has 
been  approved  by  the  courts  of  last  resort  in  several  of  our  sister 
states,  and,  while  we  can  see  the  advantages  of  such  an  instruc- 
tion in  assisting  the  jury  to  determine  whether  or  not  the  decedent 
was  exercising  ordinary  care  for  his  own  safety  at  the  time  of  the 
killing,  our  courts  have  not  seen  fit  to  adopt  this  rule ;  but,  on  the 
other  hand,  have  by  a  long  line  of  decisions  condemned  such  an 
instruction,  and  have  said  that  it  should  not  be  given  for  the 
reason  that  it  would  give  undue  prominence  to  particular  facts 
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as  constituting^  negligence  on  the  part  of  the  party  injured.  In 
the  case  of  Wright  v.  C,  N.  O.  &  T.  P.  Ry.  Co.,  21  S.  W.  581, 
14  Ky.  Law  Rep.  788,  this  same  question  was  raised,  and  in 
discussing  it  Judge  Pry  or,  speaking  for  the  court,  said:  "It  is 
insisted  by  counsel  for  the  railway  company  that  it  is  the  duty 
of  one  on  a  highway  crossing  the  track  of  a  railway  to  stop  and 
listen,  in  order  that  he  may  know  it  is  safe  to  cross;  and,  if  he 
had  stopped  and  listened  when  he  reached  the  track  before  go- 
ing upon  it,  he  might  have  seen  the  train  or  heard  the  rumbling 
noise  of  its  approach,  or  the  sound  of  its  whistle,  and,  if  he  failed 
to  do  so,  it  is  such  contributory  negligence  as  bars  the  recovery 
and  authorizes  a  nonsuit,  although  the  railway  company  may 
have  been  guilty  of  neglect.  It  is  true  that  the  appellant,  being 
within  30  yards  of  the  crossing  when  reaching  the  cut,  might 
have  looked  back  and  seen  a  train  nearly  a  mile  off,  but,  having 
exercised  the  precaution  that  he  did,  it  seems  to  us  to  be  a  ques- 
tion for  the  jury  to  determine  whether  or  not  he  exercised  the 
proper  care  and  diligence  for  his  safety.  If  one  approaches  a 
railway  track  and  attempts  to  cross  without  looking  the  one  way 
or  the  other,  no  other  fact  appearing,  and  is  injured,  no  recovery 
can  be  had,  unless  the  danger  is  discovered  and  could  be  averted 
by  the  exercise  of  ordinary  care;  for,  if  the  facts  are  such  as 
that  rational  minds  or  men  formed  of  ordinary  judgment  must 
say  that  the  man's  own  neglect  caused  the  injury,  then  a  nonsuit 
is  proper.  It  must  be  conceded  that  many  of  the  authorities  re- 
ferred to  by  appellee  sustain  the  view  of  the  court  below ;  that  it 
is  negligence  per  se  not  to  stop  and  listen  before  going  upon  a 
railway  track,  unless  the  evidence  shows  that  it  did  not  proxi- 
mately contribute  to  the  injury.  This  court  has  not  followed  or 
adopted  such  a  doctrine;  but,  on  the  contrary,  has  held  that, 
where  the  circumstances  under  which  one  attempts  to  cross  the 
track  of  a  railway  show  that  degree  of  care  that  prudent  persons 
would  ordinarily  exercise  under  like  circumstances,  the  negli- 
gence resulting  in  injury  from  the  passing  train  ought  not  to  be 
attributed  to  the  party  injured."  The  most  that  is  required  of  one 
approaching  a  railroad  track  on  a  public  crossing  is  to  exercise 
such  care  as  an  ordinarily  prudent  person  would  exercise  under 
like  conditions  and  similar  circumstances.  This  is  the  rule,  and 
it  is  so  well  established  that  it  will  not  be  departed  from. 

Appellant  does  not  seriously  complain  of  the  ruling  of  the 
court  in  refusing  to  give  the  other  instruction  asked  for,  for  the 
reason,  we  presume,  that  the  court  practically  gave  this  instruc- 
tion in  instruction  No.  4.  We  believe  that  the  instructions  given 
in  this  case  are  the  law,  and  that  they  presented  to  the  jury  fairly 
and  fully  the  questions  for  their  determination.  Under  these 
instructions,  before  the  jury  could  find  for  plaintiff,  they  had  to 
decide  three  points  in  his  favor:  (1)  That  he  was  killed  upon 
tiie  public  crossing;  (2)  that  those  in  charge  of  the  train  failed 
to  give  warning  of  the  train's  approach  by  sounding  the  whistle 
or  ringing  the  bell;  (3)  that  the  plaintiff  in  approaching  the 
crossing  and  going  upon  it  used  ordinary  care  for  his  safety. 
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These  were  all  questions  of  fact.  The  jury  found  for  plaintiff, 
and  hence  of  necessity  they  decided  that  decedent  was  killed 
upon  the  public  crossing^,  that  no  signals  were  given  and  that 
decedent  used  ordinary  care  for  his  own  safety  in  going  upon 
the  crossing. 

We  will  first  consider  the  question  of  the  company's  negligence. 
Section  786  of  the  Kentucky  Statutes  of  1903  provides  that  the 
railroad  company  must  give  notice  of  the  approach  of  its  trains 
to  a  public  crossing  at  grade  by  ringing  its  bell,  or  blowing  the 
whistle,  not  less  than  50  rods  before  reaching  the  crossing.    Two 
of  the  employees  in  charge  of  the  train  say  that  such  signals 
were  given.     Two  others  say  that  they  cannot  say  whether  the 
signals  were  given  or  not.     Ten  persons  near  the  crossing  at 
the  time  the  train  passed  say  that  no  signal  of  any  kind  was 
given,  and  of  these  10,  8  have  no  interest  in  the  suit,  and  are 
not  of  kin.    The  jury  had  the  right  to  weigh  the  testimony,  and 
give  to  the  evidence  of  each  witness  that  consideration  to  which 
it  was  entitled,  taking  into  consideration  his  surroundings  and 
environments  and  any  facts  which  the  proof  showed  might  tend 
to  warp  or  bias  or  prejudice  him  in  his  testimony.    Considered  in 
any  light,  viewed  from  any  standpoint,  the  overwhelming  weight 
of  the  testimony  supports  the  finding  of  the  jury  upon  this  point. 
This  statutory  provision  that  a  train  must  give  warning  of  its 
approach  is  for  the  benefit  of  the  traveling  public,  that  those  near 
or  upon  public  crossings  may  have  timely  notice  of  the  approach 
of  the  train  and  keep  out  of  danger.    This  statute  is  mandatory. 
It  must  be  complied  with  at  all  times  and  under  all  circum- 
stances, in  the  nighttime  as  well  as  in  the  daytime,  in  fair  weather 
and  in  inclement  weather.     The  compliance  with  its  provisions 
exempts  the  company  from  liability  for  accidents  occurring  at 
ordinary  public  crossings,  unless  those  in  charge  of  the  train  sec 
the  danger  of  the  person  upon  the  track  in  time  to  prevent  the 
injury.     It  is  urged  by  appellant  in  argument,  that,  as  is  was 
raining  and  the  wind  blowing,  decedent  should  have  taken  more 
care  in  attempting  to  cross  the  track  on  this  occasion.     But  a 
better  rule,  it  seems  to  us,  would  be  to  require  that  those  in 
charge  of  the  train  be  more  cautious  and  careful  when  running 
their  train  through  a  storm  such  as  they  encountered  on  th^t 
day.    To  say  the  least,  they  were  not  relieved  of  the  statutory  re- 
quirements  because   of   the   stormy  condition   of  the   weather. 
Indeed,  it  would  seem  that,  in  the  absence  of  any  statutory  provi- 
sion in  regard  to  signals  at  public  crossings  at  grade,  due  care 
for  the  safety  of  those  on  the  train  and  the  property  carried  by 
it,  as  well  as  regard  for  the  rights  of  the  traveling  public,  would 
require  that  those  in  charge  of  the  train  should  proceed  with 
the  greatest  caution  when  the  weather  conditions  are  such  as  to 
obscure  the  view  and  deaden  the  sound  of  the  train's  approach. 
The  other  two  questions  may  be  considered  together:     Was 
decedent  killed  upon  the  crossing,  and  did  he  exercise  ordinary 
care  in  going  upon  it?    When  last  seen  alive,  he  was  going  in 
the  direction  of  the  crossing  and  was  only  8  or  10  feet  away  from 
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it.    Witness  McDonald  saw  him  last.    When  decedent  was  onlv 
8  or  10  feet  from  the  crossing:  McDonald  turned  and  walked 
from  his  shop  door  to  his  anvil,  something  like  10  feet  from  the 
door,  and  when  he  ^ot  to  the  anvil  the  train  passed.    When  Miss 
Freda  saw  the  decedent  ^oing  down  the  path  leading  from  the 
house  in  the  direction  of    the  crossing,  she  walked  across  the 
porch  and  through  one  room  and  the  train  went  by.     Oscar 
Sharp,  the  boy  at  the  barn,  says  he  saw  decedent  coming  doivn 
toward  the  track,  and  in  about  two  minutes  the  train  went  bv. 
Witnesses  differ  materially  in  their  ideas  in  the  length  of  time 
elapsing  between  given  events,  but  when  they  state  that  the  time 
was  taken  up  by  them  in  doing  a  certain  thing  or  in  going  a  cer- 
tain distance  the  jury  can  generally  get  an  idea  of  the  real  length 
of  time  between  the  given  events.    McDonald  says  decedent  was 
8  or  10  feet  from  the  track,  facing  the  track,  when  he  turned  and 
walked  back  in  the  shop,  and  when  he  got  back  to  his  anvil  the 
train  passed.    If  decedent  continued  to  walk  as  he  had  done,  he 
could  not  have  gone  more  than  8,  10,  or  12  feet  at  the  most,  while 
McDonald  was  going  the  same  distance,  and   from  the  point 
where  he  was  last  seen  this  would  put  him  on  the  track  when 
the  train  passed.     Miss  Freda  says  that  he  was  approaching  the 
track  when  she  walked  across  the  porch  and  through  a  room,  a 
distance  of  not  more  than  35  feet,  when  she  heard  the  train  go 
by.     While  she  was  walking  this  distance  decedent  would  have 
traveled  about  the  same  distance,  and  this  would  have  put  him 
at  or  upon  the  crossing  by  the  time  she  says  she  heard  the  train 
pass.    The  testimony  of  these  two  witnesses  when  taken  together 
support  each  other,  and  would  seem  to  show  that  decedent  had 
just  about  had  time  to  reach  the  track,  traveling  at  the  rate  he 
was  going,  when  the  train  passed.     The  fact  that  the  injury  to 
plaintiff's  body  was  all  on  the  right  side  shows  that  he  was  struck 
by  the  engine  not  when  walking  down  the  track,  but  crossing  it 
at  right  angles  to  the  way  from  which  the  train  was  coming. 
And  this  is  the  way  he  would  have  been  upon  the  track,  if  struck 
when  crossing  over  toward  the  barn.    When  he  left  the  barn,  he 
said  he  was  coming  back.     When  he  left  the  house,  he  said  he 
was  going  back  to  the  barn.     Miss  Freda  saw  him  start  toward 
it.     The  boy.  Oscar  Sharp,  saw  him  coming  in  the  direction  of 
the  barn.     McDonald  saw  him  going  in  that  direction.    The  in- 
jury to  his  right  side  shows  that  he  was  struck  while  attempting 
to  cross  over,  and  not  while  walking  down  the  track.     He  did 
not  have  time  to  have  gone  beyond  the  crossing  from  the  place 
where  McDonald  saw  him  last  before  the  train  passed.     The 
testimony  upon  this  point  is  overwhelming,  and  the  conclusion  is 
irresistible  that  decedent  was  killed  upon  this  public  crossing. 

Appellant  urges  that  decedent  could  not  have  been  struck  upon 
the  crossing,  as  the  front  brakeman  occupying  the  fireman's 
place  did  not  see  him  there.  But  this  brakeman  says  that  he  did 
not  see  him  at  all,  did  not  see  him  upon  the  track  beyond  the 
crossing  either.  Hence  he  was  not  looking,  or  else  something 
obstructed  his  view.    It  is  further  urged  that  the  pilot  or  cow- 
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catcher  upon  the  engine  was  of  such  shape  or  slope  that  it  would 
not  and  could  not  have  carried  decedent  from  the  crossing  down 
into  the  field  where  his  body  was  found,  a  distance  of  more  than 
250  yards.  This  is  a  theory,  and  a  plausible  one,  but,  like  many 
theories,  it  fails  to  meet  the  requirements  of  a  practical  test.  The 
answer  to  the  statement  that  it  would  not  carry  the  body  that  far 
is  that  it  did  do  it.  Appellant  says,  if  he  was  killed  upon  the 
crossing,  he  cannot  recover,  because  the  physical  conditions  and 
facts  are  such  that,  by  exercising;  any  deg^ree  of  care  whatever, 
decedent  could  not  have  failed  to  see  and  hear  tihe  train's  ap- 
proach. And  if  he  did  ^o  upon  the  track  under  these  circum- 
stances it  not  only  showed  a  lack  of  care  on  his  part,  but  an  utter 
abandon  and  reckless  disregfard  for  his  own  safety  and  life.  This 
would  doubtless  have  been  true  if  it  had  been  a  fair  day  and  no 
storm,  but  there  was  a  storm,  and  a  heavy  rain  was  falling,  ac- 
companied by  thunder  and  lightning,  and  a  strong  wind  was 
driving  the  rain  in  sheets,  so  that,  as  one  witness  testified,  you 
could  hardly  see.  It  was  a  blinding  rainstorm.  McDonald  says 
that,  when  decedent  was  within  8  or  10  feet  of  the  track,  he 
paused  and  looked  up  and  down  the  track  and  then  gathered  his 
cloak  around  his  shoulders  as  if  to  walk  on,  and  he  went  back 
into  the  shop.  McDonald  heard  no  train  at  this  time,  and  it 
is  evident  that  decedent  neither  heard  nor  saw  one;  and  as  he 
was  approaching  a  public  crossing  he  had  the  right  to  expect 
some  warning  of  the  approach  of  any  train  that  might  be  com- 
ing, and,  hearing  or  receiving  no  signal,  he  proceeded  on  his 
way  and  was  killed.  The  fact  that,  when  decedent  was  within 
8  or  10  feet  of  the  crossing,  he  stopped  and  looked  up  and  down 
the  track,  is  undisputed.  The  further  fact  that  a  heavy  rain  was 
falling  which  would,  and  did,  obscure  the  view,  and  that  it  was 
accompanied  by  thunder  and  lightning  and  a  stiflF  wind,  all  of 
which  would  make  it  difficult  to  hear  the  approach  of  the  train,  is 
proven  by  many  witnesses.  The  further  fact  that  this  train  was 
running  down  grade  at  a  rapid  rate  is  admitted.  Under  these 
circumstances  and  with  this  proof  before  them,  the  jury  said  that 
decedent  acted  with  ordinary  care  for  his  own  safety.  The  ver- 
dict is  large,  but  we  are  not  prepared  to  say  that,  under  the  state 
of  facts  proven  in  this  case,  it  is  excessive. 
The  judgment  is  affirmed. 


Gerry  et  ai.  v.  American  Exp.  Co. 

(Supreme   Judicial    Court   of   Maine.   Dec.    I,   1905.) 

[62    Atl.    Rep.   498.1 

Carriers — Contract — Limited  Liability  Thereunder.*  —  A  common 
carrier  may  limit  his  responsibility  for  property  intrusted  to  him  by 

*For  the  authorities  in  this  series  on  the  question  whether  a  com- 
mon carrier  can  limit  its  liability,  see  foot-note  appended  to  Russell 
t'.  Erie  R.  Co.  (N.  J.),  15  R.  R.  R.  699,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
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a  notice  containing:  reasonable  and  suitable  restrictions,  if  broug^ht 
home  to  the  owner  of  the  Roods  delivered  for  transportation,  and 
assented  to  clearly  and  unequivocally  by  him,  if  it  also  appears  that 
the  terms  on  which  the  carrier  proposed  to  carry  the  goods  were 
adopted  as  the  contract  between  the  parties,  according  to  which  the 
service  of  the  carrier  was  to  be  rendered. 

Same— Receipts  for  Freightf— In  the  case  at  bar  the  defendant 
furnished  the  plaintiffs  a  book  of  blank  receipts,  in  which  the  plain- 
tiffs entered  their  shipments.  At  the  top  of  each  sheet  of  these  re- 
ceipts there  was  printed  the  following:  "The  property  hereinafter 
described  to  be  forwarded  subject  to  the  terms  and  conditions  of  the 
company's  regular  form  of  receipts  printed  on  the  inside  cover  of 
this  book."  Below  this  were  entered  the  date,  amount,  and  destina- 
tion of  each  shipment,  and  receipted  by  the  defendant's  agent  when 
the  goods  were  taken  by  him.  On  the  inside  cover  was  a  notice  to 
shippers,  not  involved  in  this  case,  and  at  the  bottom,  in  large  type, 
the  following:  "The  liability  of  this  company  is  limited  to  $50,  at 
which  sum  the  property  is  hereby  valued,  unless  the  just  and  true 
value  is  stated  in  this  receipt."  In  the  receipt  for  the  shipment  of  the 
goods  by  the  plaintiffs  in  this  suit  no  value  of  the  goods  was  stated. 
The  goods  injured,  however,  were  of  a  much  greater  value  than  $50, 
and  the  loss  by  reason  of  the  injury  was  more  than  $50.  The  plain- 
tiffs claimed  that  they  did  not  read  the  terms  and  conditions  in  the 
shipping  book  given  them  by  the  defendant. 

Held,  that  the  receipt  in  this  case  incorporated  into  it  the  limitation 
of  liability  contained  in  the  conditions  printed  in  the  books  of  re- 
ceipts used  by  the  plaintiffs.  Upon  that  receipt,  and  under  its  con- 
ditions, the  defendant  received  the  goods,  and  upon  it  the  plaintiffs 
delivered  the  goods.  This  constituted  the  contract  between  the  par- 
ties, and,  in  the  absence  of  fraud  or  misrepresentation,  the  plaintiffs 
are  bound  by  its  expressed  terms.  They  cannot  be  permitted  to  say 
that,  by  their  own  inattention,  they  did  not  read  the  terms  and  con- 
ditions, and  thereby  impose  upon  the  defendant  a  greater  value  than 
that  expressed  in  the  contract. 

Trial — Directing  Verdict. — Further  held,  that  the  ruling  of  the  pre- 
siding justice  in  directing  a  verdict  for  the  plaintiffs  based  upon  the 
limited  liability  of  the  defendant  was  correct. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court,  Penobscot  County. 

Action  by  Freeland  J.  Gerry  and  others  against  the  American 
Express  Company.  Verdict  for  plaintiffs  for  less  than  the 
amount  claimed,  and  they  except.     Exceptions  overruled. 

Ar^ed  before  WiswELL,  C.  J.,  and  Emery.  Strout,  Savage, 
and  Peabody,  JJ. 

Cahnn  IV.  Brown,  for  plaintiffs. 
C  F.  Woodard,  for  defendant. 

Strout,  J.  Plaintiffs  shipped  by  defendant  company  61  cans 
of  cream  from  Belfast  to  Boston.  Before  delivery  it  became 
frozen  and  was  injured,  and  plaintiffs  claim  damages  therefor. 

699;  foot-notes  appended  to  Saunders  v.  Southern  Ry.  Co.  (C.  C.  A.>, 
11  R.  R.  R.  596.  34  Am.  &  Enp^.  R.  Cas.,  N.  S.,  596. 

tFor  the  authorities  in  this  series  on  the  question  whether  the 
shipper's  acceptance  of  a  contract  of  shipment  includes  his  assent  to 
its  printed  conditions,  see  foot-note  appended  to  Northern  Pac.  Ry. 
Co.  V.  American  Trading  Co.  (U.  S.),  15  R.  R.  R.  744,  38  Am.  &  En^. 
R.  Cas.,  N.  S.,  744. 
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Defendant  admits  a  limited  liability  only,  and  on  the  18th  day 
of  October,  1904,  tendered  plaintiffs  $55  in  full  for  its  liability, 
and  brought  the  amount  into  court.  Plaintiffs  refused  to  ac- 
cept it.  and  claims  to  recover  the  value  of  the  cream,  stated  to  be 
$457.50,  less  amount  realized  from  the  butter  made  therefrom, 
which  left  a  net  loss  of  $114.18,  which  plaintiffs  seek  to  recover 
in  this  action. 

Plaintiffs  were  presented  by  defendant  with  a  book  of  blank 
receipts,  in  which  plaintiffs  entered  their  shipments.  At  the 
top  of  each  sheet  of  these  receipts  there  was  printed,  "The  prop- 
erty hereinafter  described  to  be  forwarded  subject  to  the  terms 
and  conditions  of  the  company's  regular  form  of  receipt  printed 
on  inside  cover  of  this  book."  Below  this  were  entered  the 
date,  amount,  and  destination  of  each  shipment,  and  receipted  by 
defendant's  agent  when  the  goods  were  taken  by  him.  Pasted 
on  the  inside  cover  of  the  book  was  a  notice  to  shippers  not  in- 
volved here,  and  at  the  bottom,  in  larger  t)rpe,  the  following: 
"The  liability  of  this  company  is  limited  to  $50,  at  which  sum  the 
property  is  hereby  valued,  unless  the  just  and  true  value  is 
stated  in  this  receipt."  In  the  receipt  for  the  shipment  of  this 
cream  no  value  was  stated.  Defense  claims  that  plaintiffs  are 
bound  by  this  limitation.  The  presiding  justice  ordered  a  verdict 
for  plaintiffs  for  $52.25,  that  being  for  $50  and  interest  thereon 
from  the  date  of  shipment  to  the  date  of  the  tender.  To  this 
ruling  exception  was  taken.  There  is  also  the  general  motion  for 
a  new  trial. 

It  is  well  settled  that  a  common  carrier  may  "limit  his  respon- 
sibility for  property  intrusted  to  him  by  a  notice  containing  rea- 
sonable and  suitable  restrictions,  if  brought  home  to  the  owner 
of  goods  delivered  for  transportation,  and  assented  to  clearly  and 
unequivocally  by  him,"  and  if  it  appears  "that  the  terms  on  which 
the  carrier  proposed  to  carry  the  goods  were  adopted  as  the 
contract  between  the  parties,  according  to  which  the  service  of 
the  carrier  was  to  be  rendered."  Fillebrown  v.  Grand  Trunk 
Ry.  Co.,  55  Me.  468,  92  Am.  Dec.  606.  The  limitation  in  de- 
fendant's receipts  in  this  case  cannot  be  considered  unreason- 
able. The  rate  for  transportation  and  the  care  to  be  bestowed 
upon  them  depends  very  largely  upon  their  value,  and  the  carrier 
may  well  require  the  value  to  be  stated,  if  he  is  to  be  held  re- 
sponsible to  the  extent  of  the  common-law  liability  of  common 
carriers.  Plaintiffs  had  been  shipping  cream  by  the  defendant, 
and  having  their  receipts  in  the  same  book  of  receipts  almost 
daily  from  January  24,  1902,  and  in  all,  or  nearly  all,  the  ship- 
ments the  receipts  were  filled  out  by  the  plaintiffs  or  their  agent, 
and  signed  by  defendant's  receiving  agent.  In  no  case  did  they 
give  the  value  of  the  shipment  to  defendant.  They  say  they  did 
not  read  the  terms  and  conditions  in  the  shipping  book,  but  it 
seems  incredible  that  using  that  book  almost  daily  for  nearly 
two  years,  and  filling  in  the  blanks  at  every  shipment,  the  eye 
could  have  failed  to  catch  the  distinct  notice  of  limitation  of 
liability.    Lapse  of  memory  is  much  more  probable. 
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The  receipt  in  this  case  in  express  terms  incorporated  into  it 
t;ie  limitation  of  Hability  contained  in  the  conditions  printed  in 
the  book  of  receipts  used  by  plaintiffs.  Upon  that  receipt  and 
under  its  conditions  defendant  received  the  g;oods,  and  upon  it 
plaintiffs  delivered  them.  That  constituted  the  contract  between 
the  parties,  and,  in  the  absence  of  fraud  or  misrepresentation, 
which  are  not  claimed,  the  plaintiffs  are  bound  by  its  expressed 
terms.  They  cannot  be  permitted  to  say  that,  by  their  own  in- 
attention, they  did  not  read  the  terms  and  conditions,  and  therebv 
impose  upon  defendant  a  greater  liability  than  that  expressed  in 
the  contract.  Squire  v.  New  York  Cent.  R.  Co.,  98  Mass.  239,  93 
Am.  Dec.  162. 

The  receipt  did  not  state  the  rate  for  transportation.  Conse- 
quently, the  rate  would  be  that  agreed  upon,  if  any;  otherwise  a 
reasonable  rate. 

But  it  is  strongly  ur^ed  that  the  rate  per  can  for  transportation 
had  been  specifically  ag^reed  upon  by  the  parties,  and  therefore 
there  was  no  occasion  for  gfiving-  the  value.  One  of  the  plaintiffs 
rather  vag^uely  says  it  was  ag^reed,  and  the  other  plaintiff  says 
the  rate  was  asked  for  and  p^iven.  and  that  was  all.  But  this 
arg^ument  overlooks  the  consideration  that  upon  the  value  of  the 
^oods  larg^ely  depends  the  degree  of. care  defendant  would  ex- 
ercise to  protect  the  property.  If  the  value  was  large,  and  lia- 
bility for  loss  great,  defendant  would  naturally  use  much  greater 
care  to  protect  from  loss  than  if  the  value  was  trifling. 

It  is  the  opinion  of  the  court  that  the  ruling  was  right,'  and 
the  entrv  must  be: 

Motion  and  exceptions  overruled. 


Reubkx  L.  Martin,  Plff.  in  Err.,  v.  Pittsburg  &  Lake  Erie 

R.\iLROAD  Company. 

(Argued  October  26,  29,   1906.     Decided   DecembeV  3,  1906.) 

[27  Sup,   Ct.  Rep.   100.1 

Post  office — Confi^ressional  Power  over  Post  Roads — State  Regula- 
tion.— The  power  of  Congress  to  establish  postoffices  and  post  roads 
is  not  infringed  by  Pa.  act  of  April  4.  1868.  under  which  a  railway 
postal  clerk,  injured  in  the  course  of  his  employment,  can  have  no 
j^reater  rights  against  the  railway  company  than  if  he  were  an  em- 
ployee. 

Commerce — State  Regulation. — Applying  to  interstate  transporta- 
tion the  provisions  of  Pa.  act  of  April  4,  1868,  restricting,  as  against 
a  railway  company,  the  rights  of  persons  injured  in  the  course  of 
their  employment  in  or  about  the  railroad  to  those  which  an  em- 
ployee of  the  railway  company  would  have  under  like  circumstances, 
does  ngt  make  such  statute  repugnant  to  the  commerce  clause  of  the 
Federal  Constitution. 

Constitutional  Law — Due  Process  of  Law. — Due  process  of  law  is 
not  denied  a  person  injured  in  the  course  of  his  employment  in  or 
about  a  railroad  by  Pa.  act  of  April  4,  1868,  restricting  his  rights  as 
against  the  railway  company  to  those  which  an  employee  of  such 
company  would  have  under  like  circumstances. 

Constitutional  Law — Privileges  and  Immunities. — Privileges  andim- 
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munities  of  citizens  of  the  United  States  are  not  denied  by  applying 
to  interstaio  transportation  the  provisions  of  Pa.  act  of  April  4,  1868, 
res;rictinff,  as  axainst  a  railroad  company,  the  rights  of  persons  in- 
jured in  ihe  course  of  their  employment  in  or  about  the  railroad  to 
those  which  an  employee  of  the  railway  company  would  have  under 
like  circumstances. 

Constitutional  Law — Equal  Protection  of  the  Laws — Classification. 
— Restricting  railway  mail  clerks  and  others  whose  employment  in 
and  about  a  railroad  subjects  them  to  greater  peril  than  passengers 
in  the  strict  sense  to  such  right  of  action  against  the  railway  company 
for  injuries  received  in  the  course  of  their  employment  as  a  railway 
employee  would  have  under  like  circumstances  is  a  reasonable  classi- 
fication, which  sustains  the  provision  of  Pa.  act  of  April  4,  1868, 
making  it,  as  against  the  objection  that  such  statute  denies  the  equal 
protection  of  the  law*. 

In  Error  to  the  Supreme  Court  of  the  State  of  Ohio  to  review 
a  judgfment  which  affirmed  a  judgment  of  the  Circuit  Court  of 
Mahoning  County,  in  that  state,  which  had  in  turn  affirmed  a 
judgement  of  the  Court  of  Common  Pleas  of  that  county,  in  favor 
of  defendant,  in  an  action  by  a  railway  postal  clerk  to  recover 
from  a  railway  company  for  personal  injuries  alleged  to  have 
l)een  sustained  by  reason  of  its  negligence.    Affirmed. 

See  same  case  below.  72  Ohio  St.  659,  76  N.  E.  1129. 

Statement  by  Mr.  Justice  White  : 

Reuben  L.  Martin  brought  this  action  to  recover  compensation 
for  personal  injuries.  At  the  time  Martin  was  injured  he  was  on 
a  train  of  the  railroad  company,  in  the  employ  of  the  United 
States  as  a  railway  postal  clerk  on  a  route  extending  from 
Cleveland,  Ohio,  to  Pittsburg,  Pennsylvania.  The  injuries  arose 
from  the  derailing  in  Pennsylvania  of  the  train,  by  the  negligence 
of  the  crew  of  a  work  train,  in  permitting  a  switch  leading  to  a 
side  track  to  be  open.  Among  other  defenses  the  company 
pleaded  a  law  of  Pennsylvania  passed  April  4,  1868  (P.  L.  58), 
•  which,  it  alleged,  was  applicable,  and  relieved  from  responsibility. 
In  reply  the  plaintiff  denied  the  existence  and  applicability  of 
the  statute,  moreover,  and  defended  on  the  ground  that  the 
statute,  if  existing  and  applicable,  was  void,  first,  because  con- 
trary to  the  power  delegated  to  Congress  to  establish  postoffices 
and  post  roads;  second,  because  repugnant  to  the  commerce 
clause  of  the  Constitution ;  and,  third,  because  in  conflict  with 
the  equal  protection  and  due  process  clauses  of  the  14th  Amend- 
ment, and  also  the  clause  prohibiting  a  state  from  making  or 
enforcing  any  law  which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States. 

On  trial  before  a  jury  the  court  held  the  statute  in  question 
to  be  applicable  and  valid,  and  hence  operative  to  defeat  a  re- 
covery. A  verdict  and  judgment  in  favor  of  the  railroad  com- 
pany was  severally  affirmed  bv  the  circuit  court  and  by  the 
supreme  court  of  the  state  of  Ohio. 

Messrs.  Charles  Koonce,  Jr.,  Robert  B.  Murray,  and  William 
S.  Anderson  for  plaintiff  in  error. 

•  Messrs.  James  P.  Wilson  and  Arrel,  Wilson  &  Harrington  for 
defendant  in  error. 
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Mr.  Justice  White,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court: 

We  quote  the  Pennsylvania  statute  of  April  4,  1868,  upon 
which  the  case  turns : 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  Commonwealth  of  Pennsylvania,  in  General  Assembly  met; 
It  is  hereby  enacted  by  the  authority  of  the  same  that  when  any 
person  shall  sustain  personal  injury  or  loss  of  life  while  lawfully 
engaged  or  employed  on  or  about  the  roads,  works,  depots,  and 
premises  of  a  railroad  company,  or  in  or  about  any  train  or  car 
therein  or  thereon,  of  which  company  such  person  is  not  an 
employee,  the  right  of  action  and  recovery  in  all  such  cases 
against  the  company  shall  be  such  only  as  would  exist  if  such 
person  were  an  employee,  provided  that  this  section  shall  not 
apply  to  passengers." 

As  the  application  of  the  statute,  if  valid,  presents  no  Federal 
question,  we  are  unconcerned  with  that  matter,  although  it  may 
be  observed  in  passing  that  it  is  conceded  in  the  argument  at 
bar  that  under  the  settled  construction  given  to  the  statute  by 
the  supreme  court  .of  Pennsylvania  the  plaintiflF,  as  a  railway 
postal  clerk,  was  not  a  passenger,  and  had  no  greater  rights  in 
the  event  of  being  injured  in  the  course  of  his  employment 
than  would  have  had  an  employee  of  the  railroad  company. 

Was  the  ai>pHcation  of  the  statute  thus  construed  to  a  railway 
postal  clerk  of  the  United  States  in  conflict  with  the  power  of 
Congress  to  establish  postoffices  and  post  roads? 

In  Price  v,  Pennsylvania  R.  Co.,  113  U.  S.  221,  28  L.  Ed. 
981,  5  Sup.  Ct.  Rep.  427,  this  question  was  in  effect  foreclosed 
against  the  plaintiff  in  error.  That  case  was  brought  to  thib 
court  from  a  judgment  of  the  supreme  court  of  Pennsylvania 
(96  Pa.  258),  holding  that  a  railway  postal  clerk  was  not  a 
passenger  within  the  meaning  of  the  Pennsylvania  act,  and 
hence  had  no  right  to  recover  for  injuries  suffered  by  him  in 
consequence  of  the  negligence  of  an  employee  of  the  company. 
The  Federal  ground  there  relied  upon  was  substantially  the  one 
here  asserted;  that  is,  the  power  of  the  government  of  the 
United  States  to  establish  postoffices  and  post  roads,  and  the 
effect  of  the  legislation  of  Congress  and  the  act  of  the  Post- 
master General  in  appointing  mail  clerks  thereunder.  After 
fully  considering  the  subject  the  case  was  dismissed  because  no 
substantial  Federal  ground  was  involved,  the  court  saying  (113 
U.  S.  221,  28  L.  Ed.  981,  5  Sup.  Ct.  Rep.  428) : 

"The  person  thus  to  be  carried  with  the  mail  matter,  without 
extra  charge,  is  no  more  a  passenger  because  he  is  in  charge 
of  the  mail,  nor  because  no  other  compensation  is  made  for  his 
transportation,  than  if  he  had  no  such  charge;  nor  does  the 
fact  that  he  is  in  the  employment  of  the  United  States,  and 
that  defendant  is  bound,'  by  contract  with  the  government,  to 
carry  him,  affect  the  question.  It  would  be  just  the  same  if  the 
company  had  contracted  with  any  other  person  who  had  charge 
of  freight  on  the  train  to  carry  him  without  additional  compen- 
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sation.  The  statutes  of  the  United  States  which  authorize  this 
employment  and  direct  this  service  do  not,  therefore,  make  the 
person  so  eng^aged  a  passenger,  or  deprive  him  of  that  char- 
acter, in  construing  the  Pennsylvania  statute.  Nor  does  it  give 
to  persons  so  employed  any  right,  as  against  the  railroad  com- 
pany, which  would  not  belong  to  any  other  person  in  a  similar 
employment,  by  others  than  the  United  States." 

This  brings  us  to  the  second  contention, — ^the  repugnancy  of 
the  Pennsylvania  statute  to  the  commerce  clause  of  the  Con- 
stitution. It  is  apparent  from  the  decision  in  the  Price  Case, 
just  previously  referred  to,  that  in  deciding  that  question  we 
must  determine  the  application  of  the  statute  to  the  plaintiff 
in  error,  wholly  irrespective  of  the  fact  that  at  the  time  he  was 
injured  he  was  a  railway  postal  clerk.  In  other  words,  the 
validity  or  invalidity  of  the  statute  is  to  be  adjudged  precisely 
as  if  the  plaintiff  was,  at  the  time  of  the  injury,  serving  for  hire 
in  the  employment  of  a  private  individual  or  corporation. 

Under  the  circumstances  we  have  stated,  the  case  of  Penn- 
sylvania R.  Co.  V.  Hughes,  191  U.  S.  477,  48  L.  Ed.  268,  24 
Sup.  Ct.  Rep.  132,  clearly  establishes  the  unsoundness  of  the 
contention  that  the  Pennsylvania  statute  in  question  was  void 
because  in  conflict  with  the  commerce  clause.  In  that  case  a 
horse  was  shipped  from  a  point  in  the  state  of  New  York  to  a 
point  in  the  state  of  Pennsylvania  under  a  bill  of  lading  which 
limited  the  right  of  recovery  to  not  exceeding  $100  for  any 
injury  which  might  be  occasioned  to  the  animal  during  the 
transit.  The  horse  was  hurt  within  the  state  of  Pennsylvania 
through  the  negligence  of  a  connecting  carrier.  In  the  courts 
of  Pennsylvania,  applying  the  Pennsylvania  doctrine  which  de- 
nies the  right  of  a  common  carrier  to  limit  its  liability  for 
injuries  resulting  from  negligence,  a  recovery  was  had  in  the 
sum  of  $10,000,  the  value  of  the  animal.  On  writ  of  error  from 
this  court  the  judgment  of  the  supreme  court  of  Pennsylvania 
was  affirmed,  it  being  held  that,  at  least,  in  the  absence  of 
legislationby  Congress  on  the  subject,  the  effect  of  the  commerce 
clause  of  the  Constitution  was  not  to  deprive  the  state  of  Penn- 
sylvania of  authority  to  legislate  as  to  those  within  its  juris- 
diction concerning  the  liability  of  common  carriers,  although 
such  legislation  might,  to  some  extent,  indirectly  affect  inter- 
state commerce.  The  ruling  in  the  Hughes  Case  in  effect  but 
reiterated  the  principle  adopted  and  applied  in  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Solan,  169  U.  S.  133,  42  L.  Ed.  688,  18  Sup.  Ct. 
Rep.  289,  where  an  Iowa  statute  forbidding  a  common  carrier 
from  contracting  to  exempt  itself  from  liability  was  sustained 
as  to  a  person  who  was  injured  during  an  interstate  trans- 
portation. 

The  contention  that  because,  in  the  cases  referred  to,  the 
operation  of  the  state  laws  which  were  sustained  was  to  augment 
the  liability  of  a  carrier,  therefore  the  rulings  are  inapposite 
here,  where  the  consequence  of  the  application  of  the  state 
statute  may  be  to  lessen  the  carrier's  liability,  rests  upon     a 
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distinction  without  a  difference.  The  result  of  the  previous 
rulings  was  to  recognize,  in  the  absence  of  action  by  Congress, 
the  power  of  the  states  to  legislate,  and  of  course  this  power 
involved  the  authority  to  regulate  as  the  state  might  deem 
best  for  the  public  good,  without  reference  to  whether  the  effect 
of  the  legislation  might  be  to  limit  or  broaden  the  responsibility 
of  the  carrier.  In  other  words,  the  assertion  of  Federal  right 
is  disposed  of  when  we  determine  the  question  of  power,  and 
doing  so  does  not  involve  considering  the  wisdom  with  which 
the  lawful  power  may  have  been,  under  stated  conditions,  exerted. 

And  the  views  previously  stated  are  adequate  to  dispose  of 
the  assertion  that  the  Pennsylvania  statute  is  void  for  repug- 
nancy to  the  14th  Amendment.  If  it  be  conceded,  as  contended, 
that  the  plaintiff  in  error  could  have  recovered  but  for  the 
statute,  it  does  not  follow  that  the  legislature  of  Pennsylvania, 
in  preventing  a  recovery,  took  away  a  vested  right  or  a  right  of 
property.  As  the  accident  from  which  the  cause  of  action 
is  asserted  to  have  arisen  occurred  long  after  the  passage  of 
the  statute,  it  is  difficult  to  grasp  the  contention  that  the  statute 
deprived  the  plaintiff  in  error  of  the  rights  just  stated.  Such  a 
contention,  in  reason,  must  rest  upon  the  proposition  that  the 
state  of  Pennsylvania  was  without  power  to  legislate  on  the 
subject, — a  proposition  which  we  have  adversely  disposed  of. 
This  must  be,  since  it  would  clearly  follow,  if  the  argument 
relied  upon  were  maintained,  that  the  state  would  be  without 
power  on  the  subject.  For  it  cannot  be  said  that  the  state  had 
authority  in  the  premises  if  that  authority  did  not  even  extend 
to  prescribing  a  rule  which  would  be  applicable  to  conditions 
wholly  arising  in  the  future. 

The  contention  that  because  plaintiff  in  error,  as  a  citizen  of 
the  United  States,  had  a  constitutional  right  to  travel  from  one 
state  to  another,  he  was  entitled,  as  the  result  of  an  accident 
happening  in  Pennsylvania,  to  a  cause  of  action  not  allowed  by 
the  laws  of  that  state,  is  in  a  different  form  to  reiterate  that  the 
Pennsylvania  statute  was  repugnant  to  the  commerce  clause  of 
the  Constitution  of  the  United  States.  Conceding,  if  the  acci- 
dent had  happened  in  Ohio,  there  would  have  been  a  right  to 
recover,  that  fact  did  not  deprive  the  state  of  Pennsylvania  of 
its  authority  to  legislate  so  as  to  affect  persons  and  things 
within  its  borders.  The  commerce  clause  not  being  controlling 
in  the  absence  of  legislation  by  Congress,  it  followed,  of  ne- 
cessity, that  the  plaintiff  in  error,  as  an  incident  of  his  right 
to  travel  from  state  to  state,  did  not  possess  the  privilege,  as  to 
an  accident  happening  in  Pennsylvania,  to  exert  a  cause  of 
action  not  given  by  the  laws  of  that  state,  and  had  no  immunity 
exempting  him  from  the  control  of  the  state  legislation. 

The  proposition  that  the  statute  denied  to  the  plaintiff  in  error 
the  equal  protection  of  the  laws  because  it  "capriciously,  arbi- 
trarily, and  unnaturally,"  by  the  classification  made»  deprived 
railway  mail  clerks  of  the  rights  of  passengers,  which  they 
might  have  enjoyed  if  the  statute  had  not  been  enacted,  is  without 
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merit.  The  classification  made  by  the  statute  does  not  alone 
embrace  railway  mail  clerks,  but  places  in  a  class  by  themselves 
such  clerks  and  others  whose  employment  in  and  about  a  rail- 
road subjects  them  to  greater  peril  than  passengers  in  the  strict- 
est sense.  This  general  difference  renders  it  impossible  in  reason 
to  say,  within  the  meaning  of  the  14th  Amendment,  that  the 
legislature  of  Pennsylvania,  in  classifying  passengers  jn  the  strict 
sense  in  one  class  and  those  who  a*re  subject  to  greater  risks, 
including  railway  mail  clerks,  in  another,  acted  so  arbitrarily 
as  to  violate  the  equal  protection  clause  of  the  14th  Amendment. 
Judgment  affirmed. 


Verronr  v.  Rhode  Island  Sururban  Ry.  Co. 

(Supreme  Court  of  Rhode  Island,  Nov.  10,  1903.) 

[62   Atl.    Rep.    512.1 

Carriers — Injury  to  Passenger — Contributory  Negligence— Question 
for  Jury.* — It  is  not  nej^ligence  per  se  for  a  passenjjrer  on  a  street 
car  to  stand  on  the  runninj?  board,  and  hold  the  post  or  handle  af- 
fixed thereto,  where  the  car  is  so  filled  that  there  is  no  room  inside. 

Same — Obligation  of  Company.t — A  street  railway  company,  ac- 
cepting? a  passenf?er  oblij?ed  to  stand  on  the  runninj?  board  of  the 
car  because  he  cannot  be  accommodated  inside  the  car.  must  do 
all  that  human  vigilance  reasonably  can  to  prevent  injury  to  him. 

Same — Negligence — Question  for  Jury. — Where,  in  an  action  for 
the  death  of  a  street  car  oassensrer  occasioned  by  his  beinpr  thrown 
from  the  car,  the  evidence  showed  that  decedent  was  oblijjed  to  stand 
on  the  running?  board  of  the  car  because  of  its  crowded  condition, 
and  tnat  he  held  onto  the  post  with  both  hands,  and  that  previous  co 
the  accident  che  car  swayed  violently,  the  question  of  the  nefiflip^enco 
of  the  company  in  operatinj?  the  car  was  for  the  jury. 

Same — Assumption  of  Risk. — A  passenger  on  a  street  car,  who 
stands  on  the  running:  board  of  the  car,  assumes  only  the  risk  of  the 
ordinary  motion  of  the  car. 

Evidence — Opinions — Competency  of  Witness.^ — A  witness  who 
does  not  know  the  ordinary  rate  of  speed  of  a  street  car  on  a  par- 
ticular route  is  not  competent  to  testify  that  a  car  on  a  particular 
occasion  on  that  route  was  run  at  an  extraordinary  rate  of  speed. 

Action  by  Quirino  Verrone,  administrator,  against  the  Rhode 
Island  Suburban  Railway  Company.  There  was  a  nonsuit,  and 
plaintiff  petitions  for  a  new  trial.    Granted. 

*See  foot-note  appended  to  Ft.  Wayne  Traction  Co.  v.  Hardendorf 
(Ind.),  15  R.  R.  R.  738,  38  Am.  &  Enp:.  R.  Cas.,  N.  S.,  738. 

tSee  generally,  foot-notes  appended  to  Abbott  v.  Oregon  R.  Co. 
(Ore.).  16  R.  R.  R.  52,  39  Am.  &  Eng.  R.  Cas.,  N.  S..  52;  foot-note 
appended  to  South  Covington  &  C.  St.  Ry.  Co.  v.  Smith  (Ky.),  16 
R.  R.  R.  26,  39  Am.  &  Eng.  R.  Cas..  N.  S.,  26;  foot-notes  appended 
to  Redmon  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  15  R.  R.  R.  248,  38 
Am.  &  Eng.  R.  Cas.,  N.  S.,  248. 

JFor  the  authorities  in  this  series  on  the  question,  what  evidence 
is  admissible  to  show  the  speed  of  cars  or  trains,  see  foot-notes  ap- 
pended to  Sluder  v.  St.  Louis  Transit  Co.  (Mo.),  16  R.  R.  R.  293,  39 
Am.  &  Eng.  R.  Cas.,  N.  S.,  293. 
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distinction   without   a   difference.     The   resu    .- 
rulings  was  to  recognize,  in  the  absence  of      '  .. 

the  power  of    the  states  to  legislate,  and  Mcuonneu, 

involved   the   authority    to   regulate   as  u  j»  w 

best  for  the  public  good,  without  refere  Hoitman,  ana 

of  the  legislation  might  be  to  limit  or 

of  the  carrier.     In  other  words,  th'  -g  ^  passenger  on 

is  disposed  of  when  we  determine  .^^j.'  operated  by  the 

doing  so  does  not  involve  consir  ^^  Crescent  Park,  the 

the  lawful  power  may  have  been  ^.^   standing  between  the 

And  the  views  previously  .«  ^  position  upon  the  running- 

the  assertion  that  the  Penns  ^nony,  he  grasped  the  post  or 

nancy  to  the  14th  Amendme  ^^  hands'  as  long  as  he  continued 

that  the  plaintiff  in  erro-  ^^r^^^  ^^^  j^ju  n^rth  of  Harrington 
statute.  It  does  not  foUo'  ^^j  ^j  ^  straight  and  approxi- 
in  preventmg  a  recover  ^  ^^  ^^^  ^^  j^y^  a  short  time  after 
property.  As  the  ac  '  ^^^^^  j^  ^^  dispute  that  he  was  killed 
is  asserted  to  have  •  '^^  Several  witnesses  testified  that  just 
the  statute  it  is  diff  .  ^^^  ^^^  ^^  ^j  violently,  and  was  jerkd 
deprived  the  plaint  ^-^^  -jerable  force.  One  witness  testified,  with- 
contention  m  re-  j^  ^  ^^  ^^^  j  ^^  ^n  extraordinary  rate 
state  of  Penns^  .,  gj^  ^j  ^j^^  accident.  The  question  was  asked  of 
subject,— a  pr  ,x '  ^^^  ^^^^^^  compared  with  the  usual  motion 
This  must  b-  ,,.^  ^^  defendant's  objection  to  this  question  was 
relied  upon  ,,jn°  j^j^^j^f  ^^^  excepted.  At  the  conclusion  of 
power  on  ♦  ■;^^  evidence,  a  nonsuit  was  granted.  The  plaintiff 
authority  ^.ySJ^  ^^.^^  ^^  ^j^^  grounds  that  it  was  error  to  exclude 
to  presc    ;^.x'     offered  and  to  grant  the  nonsuit. 

ri J     v'^^think  the  nonsuit  was  improperly  granted     The  pton- 
.u    T       1  Istate  occupied  this  position  on  the  running  board  becaoa 
tft       /",£  no  vacant  seat  in  the  car.  nor  standing  room  betw«n 
f***      KS.     This  was  not  negligence  per  se.    If  the  railro^ 
.u        ^^V  accepts  passengers  whom  it  cannot  accommodate  msidc 
*J       ^f  k  must  do  all  that  human  care  and  vigilance  reasonably 
f       i^to  prevent  accident  happening  to  them.     Brunnchow j. 
fr  Co,  26  R.  I.  211,  58  Atl.  657.     The  court  below  seems 
'^  have  based  its  decision  upon  the  opinion  in  Elliott  »•  Newpon 
S  Rv.  Co.,  18  R.  I.  707.  28  Atl.  338,  31  Atl.  694,  23  L.  R  A 
a  where  it  is  said :   "A  passenger  who  rides  on  the  footboaw 
fTa  car  necessarily  takes  on  himself  the  duty  of  looking  out  for 
"„d  protecting  himself  against  the  usual  and  obvious  peril  » 
riding  there,  such,  for  instance,  as  injury  from  passing  veh^e 
oT  by  being  thrown  off  by  the  swaying  or  jolting  of  the  car, 
assuminf;,  of  course,  proper  management  of  the  car  and  r^?^ 
construction  and  condition  of  the  road."    The  court  interpret 
this  language  as  holding  that  a  person  riding  upon  the  runmw 
board  of  an  electric  car  assumed  the  risk  of  being  thrown  o 
bv  a  jolt,  whether  of  usual  or  extraordinary  violence,    uui "  - 
Words  we  have  italicized  modify  the  general  statement,  aiw ' 
troduce  a  new  issue  into  the  case.    No  doubt  it  is  reasonaoie 
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•^    ^\.y  oassen^er  the  assumption  of  such  risks  as 

^^    ^if  ..  nosition  he  takes,  but  he  has  a  right  to 


^'/^  >fer  K\ 


4      ^A     -'i^  be  run  with  due  care,  and  this  requires 
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'¥'        ^      <*..  ssengers  are  occupying  the  running 

^      '•/*,  W  seated.     A  shock  sufficient  to 

holding  on  with  both  his  hands 

-^v.vj  V  i  ^'  %  ''?•■  evidence  that  the  car  was  not 

'.*  ''^Z    '     '\  therefore,  that  the  plaintiff  had 

/  ^ .    ''^    '       ':•  ,  and  should  have  been  allowed  to 

•     h.      *  .  what  we  have  said  that  it  was  a  sub- 

..''.'.^  case  whether  the  car  was  proceeding  as 

s,cident  occurred,  or  was  propelled  at  an  ex- 

.  of  speed,  which  would  be  likely  to  cause  more 

langerous  jolting  and  swaying  than  common.     The 

,  when  he  took  his  place  on  the  runnig  board,  assumed 

.  of  ordinary  motion,  not  of  extraordinary  violence.    Tes- 

iiy,  therefore,  upon  this  subject  would  be  admissible  if  of- 

wred  by  competent  witnesses.     The  plaintiff  in  this  case  failed 

to  qualify  the  witnesses  whom  he  called  on  that  question  by  first 

showing  that  they  had  traveled  on  this  route,  and  knew  the 

ordinary  rate  of  speed  at  the  place  in  question.    For  this  reason, 

the  exceptions   to   the   exclusion   of    their  testimony   must   be 

overruled. 

The  defendant  cites  Moskowitz  v.  Brooklyn  Heights  R.  Co. 
(Sup.)  85  N.  Y.  Supp.  960.  It  was  held  in  that  case  that  where 
plaintiff  elected  to  ride  on  the  step  of  a  crowded  street  car, 
and  was  thrown  off  by  the  oscillation  or  "greyhound  motion" 
of  the  car  as  it  was  running  at  the  usual  rate  of  speed  main- 
tained on  that  portion  of  its  route,  and  there  was  no  evidence 
of  any  unusual  or  abnormal  motion,  due  to  any  unusual  condi- 
tion of  the  car,  rails,  roadbed,  or  management,  plaintiff  assumed 
the  risk  of  an  injury  so  occasioned.  The  opinion  of  the  majority 
of  the  court  proceeds  to  distinguish  other  cases,  where  the  acci- 
dent was  caused  by  unusual  or  abnormal  motion  of  the  car, 
from  the  one  under  consideration;  and,  while  approving  the 
cases  reviewed,  bases  the  decision  in  this  case  upon  the  fact 
that  no  unusual  or  abnormal  motion  was  "proved,  or  attempted 
to  be  proved,"  by  the  plaintiff.  In  this  respect  the  case  differed 
from  the  case  at  bar. 

The  petition  for  a  new  trial  is  granted,  and  the  cause  will  be 
remanded  to  the  superior  court  for  further  proceedings. 
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(Court  of  Appeals  of  Indian  Territory,  Oct.  27,  1905.) 

[89  S.   W.   Rep.  668.1 

New  Trial — Grrounds — Sufficiency. — Specifications,  in  a  motion  for 
a  new  trial,  that  the  court  erred  in  the  admission  of  evidence  over 
defendant's  objection,  that  the  court  erred  in  refusing  to  admit  e^n- 
dence  offered  by  defendant,  that  the  court  erred  in  the  several  in- 
structions Kjven  to  the  jury  at  the  request  of  plaintiff,  and  that  the 
court  erred  in  refusing?  to  instruct  the  jury  as  requested  by  defendant, 
were  too  general  for  consideration. 

Same. — Specifications  that  the  court  erred  in  refusing  to  instruct 
the  jury  to  return  a  verdict  for  defendant,  and  that  the  verdict  was 
excessive  in  amount,  was  not  sustained  by  the  evidence,  and  was 
contrary  to  law,  were  sufficiently  specific. 

Carriers — Ejection  of  Passengers — Tender  of  Fare.* — Plaintiff  sur- 
rendered his  pass  to  defendant's  conductor  and  received  a  hat  check 
therefor.  He  alifi^hted  at  an  intervening:  station,  and  on  beinf^  left 
applied  to  the  station  agent,  who  told  him  that  the  conductor  of  the 
succeeding  train  would  carry  him.  Plaintiff  explained  the  situation 
to  such  conductor,  who  took  up  the  hat  check,  refused  to  carry 
plaintiff  without  paying:  his  fare,  and,  plaintiff  being:  unable  to  pay  his 
fare,  the  conductor  stopped  the  train  to  eject  plaintiff,  when  a  friend 
tendered  plaintiff's  fare,  which  the  conductor  refused  to  receive,  and 
ejected  plaintiff.  Held,  that  the  conductor's  refusal  of  the  tender  was 
not  justified,  and  the  ejection  was  therefore  wrongful. 

*For  the  authorities  in  this  series  on  the  rijfht  to  eject  passenj^ers 
for  failure  to  pay  fare,  see  Schmidt  r.  Cleveland,  etc.,  Ry.  Co.  (Ky.), 
12  R.   R.   R.   149,  35  Am.  &  Eng.   R.   Cas..   N.   S.,   149;   Hornesby  v. 
Georgia  Ry.  &  Elec.  Co.  (Ga.),  12  R.  R.  R.  421,  35  Am.  &  Eng.  R. 
Cas.,  N.  S.,  421   (failure  to  tender  street  railway  transfer  in  time  and 
refusal  to  pay  fare);  Nutter  v.  Southern  Ry.  in  Kentucky  (Ky.).  12  R. 
R.  R.  140,  35  Am.  &  Eng.  R.  Cas.,  N.  S..  140  (nonpayment  of  fare  by 
passenger  who   purchased   ticket,   but   had   entrusted  it   to  another) ; 
Weber  v.  Southern  Ry.  Co.  (S.  Car.),  6  R.  R.  R.  932,  29  Am.  &  Eng. 
R.    Cas.,   N.   S.,  932    (evidence   admissible,   in   action   for   ejection,   to 
show   that   third   party   offered   to   pay   plaintiff's   fare);    Crowley   r. 
Fitchburg  &  L.  St.  Ry.  Co.  (Mass.).  10  R.  R.  R.  584,  33  Am.  &  Eng. 
R.  Cas.,  N.  S.,  584   (failure  to  produce  street  railway  transfer  or  to 
pay  fare,  where  conductor  of  first  car  told  other  conductor  that  fare 
had  been  paid):  Brown  v.  Rapid  Rv.  Co.  (Mich.),  9  R.  R.  R.  802,  33 
Am.  &  Eng.  R.  Cas.,  N.  S.,  802  (failure  to  produce  ticket  good  on  its 
face  or  to  pay  fare):  Garrison  v.  United  Rys.  &  Elec.  Co.  of  Balti- 
more (Md.).  8  R.  R.  R.  301,  31  Am.  &  Eng.  R.  Cas..  N.  S.,  301  (when 
a   street   railway   conductor   has   given    a   passenger   reasonable   time 
and  opportunity  to  pay  his  fare,  and  the  passenger  has  refused,  and 
the   conductor   has   commenced   the   process   of   ejecting   the   passen- 
ger, the  election  may  be  completed,  even  though  a  fare  be  tendered, 
as  the  passenger  has  forfeited  his  rights  as  such):  Choctaw,  O.  &  G. 
R.  Co.  V,  Hill  (Tenn.),  8  R.  R.  R.  776,  31  Am.  &  Eng.  R.  Cas..  X.  S.. 
776  (wrongful  second  ejection,  after  offer  to  pay  fare,  of  employee  of 
news  companv.  for  violation  of  rules);  Smith  v.  Indianapolis  St.  Rv. 
Co.  (Tnd.),  3  R.  R.  R.  116,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  116  (pre- 
sumption that  requirement  of  conductor  was  legal  where  passenger 
was  ejected  for  nonpayment  of  fare);   McGarry  v.   Holyoke  St.   Ry. 
Co.  (Mass.),  5  R.  R.  R.  294.  28  Am.  &  Eng.  R.  Cas.,  N.  S..  294:  note, 
2  Am.  &  Eng.  R.  Cas.,  N.  S..  162;  note.  2  Am.  &  Eng.  R.  Cas.,  N.  S., 
163  (tender  of  fare  during  or  after  ejection);  Price  v.  Chesapeake  & 
O.  R.  Co.  (W.  Va.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  399  (where  pas- 
senger refuses  to  show  ticket  or  to  pay  fare). 
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Same — Measure  of  Damage8.t — In  an  action  against  a  carrier  for 
wronjfful  ejection  of  a  passenger,  plaintiff  is  entitled  to  recover  com- 
pensation for  loss  of  time,  humiliation,  and  inconvenience  in  reach- 
ing his  destination,  and  for  suffering:  of  mind  and  body. 

Same — Excessiveness. — Plaintiff,  who  was  a  cripple,  compelled  to 
walk  with  a  crutch,  was  unlawfully  ejected  from  a  train  at  about  mid- 
nij2:ht,  and  compelled  to  walk  six  or  seven  miles  to  his  destination. 
Held,  that  a  verdict  for  $800  was  not  excessive. 

Appeal  from  the  United  States  Court  for  the  Northern  Dis- 
trict of  the  Indian  Territory ;  before  Justice  Joseph  A.  Gill,  Feb. 
16,  1904. 

Action  by  W.  M.  Smith  against  the  Missouri,  Kansas  &  Texas 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  is  an  action  for  damages  brought  by  the  appellee  by 
reason  of  being  ejected  from  a  passenger  train  of  the  appellant. 
The  complaint  alleges:  "That  on  the  22d  day  of  August,  1903, 
the  plaintiff  had  agreed  to  go  to  work  for  the  said  defendant 
company  as  a  cook  for  a  gang  of  railroad  men,  who  were  laying 
steel  upon  the  road  of  said  defendant  company,  and  was  fur- 
nished transportation  from  said  defendant  from  Atoka,  I.  T.,  to 
Adair,  I.  T.,  for  the  purpose  of  taking  up  his  employment  as  a 
cook  for  said  defendant  company.  That  on  said  day  the  plaintiff 
took  passage  on  the  train  of  said  defendant  company  at  Atoka, 
and  his  said  pass  was  taken  up  by  the  conductor  of  said  defend- 
ant company  at  Atoka,  and  a  check  punched  by  said  conductor 
of  said  defendant  company,  showing  his  destination  to  be  Adair, 
I.  T.,  and  placed  in  the  hatband  of  the  plaintiff  by  said  con- 
ductor of  said  defendant  company.  That  when  the  train  of 
said  defendant  company  upon  which  the  plaintiff  was  traveling 
reached  the  station  of  Eufaula,  I.  T.,  the  plaintiff  got  off  of  said 
train  to  get  some  jackets,  and,  the  train  pulling  out  sooner  than 
the  plaintiff  anticipated,  the  plaintiff  got  left  at  said  station. 
That  the  plaintiff  made  known  these  facts  to  the  agent  of  said 
defendant  companv  at  Eufaula,  and  that  said  agent  told  the 
plaintiff  to  get  on  the  next  train  of  said  defendant  company  going 
north  and  passing  through  Adair,  I.  T.,  and  to  explain  these 
facts  to  the  conductor  of  said  defendant  company  in  charge  of 
said  train  and  that  he  was  satisfied  the  said  conductor  would 
carry  the  plaintiff  to  his  destination  under  the  circumstances, 
the  plaintiff  having  the  check  punched  on  his  hat  placed  there  by 
the  conductor  of  the  train  on  which  he  had  first  taken  passage. 

tFor  the  authorities  in  this  series  on  the  question  as  to  the  dam- 
apres  recoverable  for  the  wronjfful  ejection  of,  or  the  refusal  or  failure 
to  carry,  a  passenger,  see  foot-note  appended  to  Schmidt  v.  Cleve- 
land, etc..  Ry.  Co.  (Ky.^  12  R.  R.  R.  149,  33  Am.  &  Eng.  R.  Cas., 
N.  S.,  149;  Louisville,  etc..  Ry.  Co.  v,  Covetts  CKy.),  15  R.  R.  R.  63, 
38  Am.  &  Ens:.  R.  Cas.,  N.  S.,  63;  Miller  v.  Southern  Ry.  Co.  (N. 
Car.).  15  R.  R.  R.  33,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  33;  Southern 
Ry.  Co.  V.  LanninR  (Miss.),  15  R!  R.  R.  1,  38  Am.  &  Eng.  R.  Cas., 
N.  S.,  1;  Cain  v.  Louisville  &  N.  R.  Co.  (Ky.),  14  R.  R.  R.  376,  37  Am. 
&  Enjf.  R.  Cas.,  N.  S.,  376. 

21  R  R  R-44 
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That  the  plaintiff  boarded  the  next  train  of  said  defendant  com- 
pany ffoin^  north  and  through  Adair,  I.  T.,  at  Eufaula,  and  the 
conductor  in  charge  of  said  train  and  in  the  employ  of  said 
defendant  company  demanded  of  him  his  ticket,  whereupon  the 
plaintiff  explained  the  circumstances  herein  related  to  said  con- 
ductor in  charg^e  of  the  train  of  the  said  defendant  company, 
and  said  conductor  took  said  ticket  out  of  the  hat  of  plaintiff 
and  demanded  his  fare,  telling  him  that  he  could  not  and  would 
not  carry  him,  unless  he  had  a  ticket  or  paid  his  fare,  and  that 
he  had  nothing:  to  do  with  the  fact  that  the  plaintiff  had  gotten 
left  as  he  stated.  That  the  plaintiff  told  the  conductor  that  he 
had  no  money,  and  the  conductor  in  charge  of  the  train  of  said 
defendant  company  told  him  that  he  would  have  to  get  off  and 
reached  up  and  pulled  the  bell  cord  to  stop  the  train.  That 
before  said  train  had  come  to  a  stop  Georg^e  Benge,  of  Tahle- 
quah,  I.  T.,  a  passenger  on  board  the  train,  who  knew  the 
plaintiff,  came  up  to  the  conductor  and  told  him  that  he  knew 
the  plaintiff  and  that  he  was  all  right,  and  asked  him  what  his 
fare  was  from  Eufaula  to  Adair,  and  upon  being  told  the 
amount  of  the  fare  tendered  to  the  conductor  in  the  employ  of 
said  defendant  company  the  full  amount  of  said  fare  in  good 
and  lawful  money  of  the  United  States  of  America,  but  said 
conductor  refused  to  accept  said  fare,  stating  that  he  had  already 
pulled  the  bell  cord  to  put  the  plaintiff  off,  and  that  'B —  G — , 
he  had  to  get  off,'  meaning  the  plaintiff.  That  the  train  thereupon 
came  to  a  standstill  between  the  stations  of  Choteau  and  Pryor 
Creek,  I.  T.,  about  six  or  seven  miles  north  of  Choteau  and 
nearer  to  Choteau  than  any  other  station  on  the  line  of  said 
defendant  company's  railroad.  That  the  plaintiff  was  wrongfully 
and  unlawfully  and  harshly  ejected  from  the  train  of  said  de- 
fendant company  by  said  conductor  in  charge  thereof.  *  *  *" 
The  answer  is  a  specific  denial  of  each  of  the  allegations  of  the 
complaint.  Trial  was  had,  resulting  in  a  verdict  for  the  appellee 
for  $800. 

Clifford  L.  Jackson,  for  appellant. 

Wilson  &  Davis  and  W,  P.  Thompson,  for  appellee. 

Clayton,  J.  (after  stating  the  facts).  A  motion  to  dismiss 
the  appeal  herein,  on  the  ground  that  the  motion  for  new  trial 
filed  by  appellant  in  the  court  below  fails  to  set  out  in  detail  the 
errors  relied  on,  has  been  filed  and  submitted  with  the  cause. 
The  motion  for  new  trial  is  as  follows:  "First.  That  the  court 
erred  in  the  admission  of  evidence  over  the  objection  of  the 
defendant,  and  to  which  action  of  the  court  the  defendant  duly 
excepted.  Second.  That  the  court  erred  in  refusing  to  admit 
evidence  offered  by  the  defendant,  and  to  which  action  of  the 
court  the  defendant  duly  excepted.  Third.  That  the  court  erred 
in  the  several  instructions  given  to  the  jury  at  the  request  of 
the  plaintiff,  to  which  action  of  the  court  the  defendant  duly 
excepted.     Fourth.  That  the  court  erred  in  refusing  to  instruct 
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the  jury  to  return  a  verdict  for  the  defendant,  to  which  action 
of  the  court  the  defendant  duly  excepted.  Fifth.  That  the  court 
erred  in  refusing  to  instruct  the  jury  as  requested  by  the  de- 
fendant, and  to  which  action  of  the  court  the  defendant  duly 
excepted.  Sixth.  That  the  verdict  is  excessive  in  amount.  Sev- 
enth. That  the  verdict  is  not  sustained  by  the  evidence.  Eip^hth. 
That  the  verdict  is  contrary  to  law."  While  the  first,  second, 
third,  and  fifth  grounds  of  the  motion  for  new  trial  are  too 
general  to  be  considered,  the  others,  notably  the  fourth,  are 
certainly  specific.  The  motion  to  dismiss  the  appeal  is  therefore 
overruled. 

The  evidence  as  to  where  the  plaintfif  boarded  the  train  of 
defendant  is  conflicting^.  The  plaintiff  himself  testified  sub- 
stantially as  alleged  in  the  complaint.  The  conductor  of  the 
defendant  testified  that  he  first  noticed  the  plaintiff  after  his 
train  had  left  the  station  of  Choteau,  which  is  some  70  miles 
north  of  Eufaula,  where  plaintiff  claimed  to  have  boarded  the 
train.  One  of  the  witnesses  for  defendant  testified  positively 
that  he  saw  the  plaintiff  board  the  train  at  Choteau.  There  is, 
however,  no  conflict  in  the  testimony  as  to  what  occurred  at  the 
time  the  conductor  demanded  the  plaintiff's  ticket  or  fare. 

Assuming:  that  the  contention  of  plaintiff  is  true,  that  he  had 
been  furnished  with  transportation  from  Atoka  to  Adair  on  a 
preceding:  train,  and  that  of  his  own  volition  he  had  alighted  at 
an  intermediate  station,  Eufaula,  and  had  missed  that  train,  and 
had  boarded  the  next  train,  expecting  that  the  conductor  would 
carry  him  to  his  destination  on  the  hat  check  that  had  been 
given  him  by  the  first  conductor,  did  the  court  err  in  refusing  to 
instruct  the  jury  to  return  a  verdict  for  the  defendant?  The 
decisions  of  the  highest  courts  of  the  various  states  are  some- 
what conflicting  as  to  the  true  rule  to  be  applied  in  cases  of  this 
kind.  The  weight  of  authority,  however,  establishes  the  principle 
that  where  a  passenger  has  been  unable  to  procure,  or,  after 
procuring,  has  been  deprived  of,  his  ticket,  through  the  fault  or 
negligence  of  the  carrier,  he  has  the  right  at  any  time  before 
actual  eviction  to  tender  and  the  company  must  accept  his  fare ; 
but,  if  one  enter  a  railway  car  without  the  means  of  transporta- 
tion, with  the  intention  of  avoiding  the  pa3mient  of  fare,  and 
willfully  refuse,  on  proper  demand,  to  do  so,  he  may  then  be 
ejected,  and  after  steps  have  been  taken  looking  towards  his 
removal  no  tender  of  fare  will  be  sufficient  to  render  the  com- 
pany liable  for  his  eviction.  Where,  however,  a  passenger  in 
good  faith  tenders  transportation  which  is  void,  and  there  has 
been  no  negligence  on  the  part  of  the  carrier,  and  there  is  no 
willful  or  captious  refusal  on  the  part  of  the  passenger  to  comply 
with  the  lawful  demand  of  the  conductor  for  the  payment  of 
fare,  the  passenger  may  at  any  time  before  actual  eviction,  or 
some  one  for  him,  tender,  and  the  company  must  accept,  the 
fare.  "The  question  has  frequently  arisen  in  recent  cases 
whether,  after  a  passenger  has  refused  to  pay  the  fare  demanded 
or  to  produce  his  ticket,  and  the  conductor  has  begun  to  eject 
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him,  or  has  completely  ejected  him,  the  passenger  may  then 
tender  the  fare  or  ticket  required  and  be  entitled  to  continue 
his  journey  upon  that  train.  Upon  this  question  the  cases  are 
not  in  harmony,  but  the  prevailing  rule,  and  the  one  supported 
by  the  better  reasons,  is  that,  even  though  he  may  once  have 
refused  to  pay  his  fare  or  show  his  ticket,  he  may  at  any  time 
before  the  process  of  eviction  is  begun  comply  with  the  demand 
and  continue  his  journey  on  that  train;  but,  where  he  so  re- 
fuses and  persists  in  his  refusal,  after  being  accorded  reasonable 
time  and  opportunity  to  comply,  until  the  conductor  has  begun 
the  process  of  ejection,  either  by  stopping  the  train  or  applying 
force  to  the  passenger  when  necessary,  the  passenger  thereupon 
forfeits  his  rights  as  a  passenger,  and  his  ejection  may  be  com- 
pleted, even  though  he  may  thereafter  tender  the  performance 
demanded."  Hutchinson  on  Carriers  (2d  Ed.)  §  591a.  "Ac- 
cording to  the  weight  of  authority  and  the  better  reason,  a 
passenger  who  has  persistently  refused  to  pay  his  fare  or  pro- 
duce a  ticket  cannot  gain  a  right  to  be  carried  and  make  the 
expulsion  unlawful  by  a  tender  of  the  fare  after  the  conductor 
has  begun  to  expel  him,  but  it  has  been  held  that,  if  he  has  no 
money,  another  may  pay  his  fare  for  him  before  he  is  expelled." 
Elliott  on  Railroads,  vol.  4,  §  1637. 

According  to  the  contention  of  the  plaintiff,  he  had  been  told 
by  the  agent  of  the  company  at  Eufaula  that  the  conductor  would 
probably  carry  him  on  the  hat  check  which  had  been  given  him 
by  the  conductor  of  the  preceding  train.  He  presented  this  hat 
check  to  the  conductor,  and  informed  him  of  the  facts,  and  was 
told  that  this  would  not  entitle  him  to  ride — that  he  would  have 
to  pay  his  fare.  The  plaintiff  informed  the  conductor  that  he 
had  no  money,  and  was  told  that  he  would  have  to  get  off. 
The  conductor  then  pulled  the  bell  cord  to  stop  the  train,  and 
started  with  the  plaintiff,  who  made  no  resistance,  toward  the 
door  of  the  car.  Before  the  train  had  stopped  a  friend  of 
plaintiff  offered  the  conductor  plaintiff's  fare,  but  the  conductor 
refused  to  accept  it,  and  proceeded  with  the  ejection  of  plaintiff. 
There  was  nothing  willful  or  captious  in  the  conduct  of  the 
plaintiff.  He  tendered  what  he,  as  claimed,  in  good  faith,  be- 
lieved to  be  transportation  which  would  be  accepted  by  the 
conductor.  The  conductor  refused  to  accept  it,  and  the  plaintiff 
peaceably  and  quietly  started  to  comply  with  the  demand  of  the 
conductor  to  leave  the  train.  There  was  no  resistance  on  his 
part,  and  nothing  which  justified  the  conductor  in  refusing  to 
accept  the  tender  of  the  fare  for  the  purpose  of  making  an 
example  of  the  plaintiff,  and  in  order  to  preserve  peace  and 
quiet  on  his  trains.  The  case  of  L.  &  N.  R.  Co.  v,  Garrett,  8 
Ivca  (Tenn.)  438,  41  Am.  Rep.  640,  is  very  like  the  case  at  bar. 
In  passing  upon  that  case,  the  Supreme  Court  of  Tennessee  say : 
"It  is  urged,  however,  and  cases  are  cited  tending  to  support 
the  position,  that  immediately  on  failure  to  comply  with  the 
demand  of  the  conductor  the  contract  was  broken  or  was  for- 
feited, and  the  right  of  the  carrier  was  complete  to  eject  the 
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passeng^er,  regardless  of  a  subsequent  offer  before  actual  ejection 
to  pay  either  by  himself  or  another  for  him.  To  this  proposition 
we  cannot  assent,  at  any  rate  in  a  case  like  the  present.  Here 
was  no  captious  objection  or  refusal  to  pay  or  comply  with  a 
reasonable  reg:ulation  of  the  carrier,  such  as  the  cases  of  refusal 
to  g:ive  up  ticket  on  receiving  a  check  or  to  exhibit  ticket  or  the 
like  as  in  the  cases  referred  to.  On  the  contrary,  it  was  only 
an  inability  to  meet  the  demand  for  the  fare  arising  out  of  inno- 
cent mistake  or  ignorance."  To  the  same  effect  are  T.  &  P.  R. 
Co.  V.  Bond,  62  Tex.  442,  50  Am.  Rep.  532 ;  L.  N.  &  G.  R.  Co. 
V.  Harris,  42  Am.  Rep.  668;  A.,  T.  &  S.  F.  R.  Co.  v.  Dwelle 
(Kan.  SupO  24  Pac.  504;  Pease  v.  D.,  L.  &  W.  R.  Co.  (N.  Y.) 
5  N.  E.  Z7,  54  Am.  Rep.  699;  Thompson  on  Carriers,  §  640. 
We  find  no  error  in  the  action  of  the  court  in  refusing  to  instruct 
the  jury  to  return  a  verdict  for  the  defendant. 

Complaint  is  made  as  to  the  correctness  of  the  court's  charge 
as  follows:  "The  court  instructs  the  jury  that  if  they  find  from 
the  evidence  that  before  the  train  was  stopped  some  other  person 
or  persons  offeied  to  pay  the  fare  of  the  plaintiff,  due  to  de- 
fendant to  the  conductor  in  charge  of  the  train  of  the  defendant 
company,  that  said  fare  so  offered  cannot  be  refused,  no  matter 
who  makes  it,  and  you  should  find  for  the  plaintiff  and  against 
the  defendant."  If  there  had  been  any  proof  as  to  a  willful  or 
violent  refusal  to  pay  fare,  this  instruction  would  not  state  the 
law  correctly ;  for  it  is  the  law  that  a  passenger  cannot  stubbornly 
refuse  to  pay  and  put  the  carrier  to  the  trouble  and  inconvenience 
of  stopping  its  trains,  and  then  attempt  to  reinstate  himself  by  a 
tender  of  the  fare.  But  the  defendant's  testimony  clearly  estab- 
lishes the  fact  that,  when  the  plaintiff  was  told  that  the  hat  check 
which  he  offered  could  not  be  honored,  he  quietly  submitted  to 
the  request  of  the  conductor  to  leave  the  train,  and  the  conductor 
gave  as  his  reason  for  refusing  the  fare  tendered  by  the  other 
passenger  that  the  plaintiff  was  a  bum  and  he  intended  to  make 
an  example  of  him.  In  the  light  of  this  testimony,  the  refusal 
to  accept  the  fare,  tendered  admittedly  before  the  train  had 
stopped,  was  wrongful,  and  the  failure  of  the  court  to  instruct 
the  jury  that  if  the  plaintiff  willfully  and  captiously  refused  to 
pay,  etc.,  was  not  error,  as  there  was  no  evidence  on  which  such 
an  instruction  could  have  been  based. 

Exception  is  taken  to  the  charge  of  the  court  as  to  the  measure 
of  damages.  We  think  the  issue  was  properly  submitted.  The 
jury  were  instructed  to  allow  nothing  but  compensatory  damages, 
and  were  told  that  they  should  compensate  him  for  loss  of  time, 
humiliation,  and  inconvenience  in  reaching  his  destination,  and 
suffering  in  mind  and  body.  These  are  proper  elements  of 
damage.  St.  L.  &  S.  F.  R.  Co.  v.  Brown,  62  Ark.  254,  35  S- 
W.  225. 

It  is  urged  that  the  verdict  is  excessive.  The  verdict  was  for 
$800.  It  is  the  well-established  rule  that  a  verdict  will  not  be 
disturbed  on  this  ground,  unless  it  is  so  large  as  to  shock  the 
sense  of  justice.     Considering  that  the  plaintiff,  a  cripple,  com- 
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pelled  to  walk  with  a  crutch,  was  unlawfully  ejected  from  a  train 
at  about  midnight,  and  compelled  to  walk  six  or  seven  miles 
to  his  destination,  and  considering  that  he  was  entitled  to  be  paid 
for  his  humiliation  in  bein^  ejected  from  the  train,  we  do  not  see 
anything^  grossly  excessive  in  the  verdict. 

Finding:  no  errors,  the  judgfment  of  the  court  below  is  affirmed 
TowNSEND,  J.,  concurs.    Raymond,  C.  J.,  not  participating. 


Fore  v.  Alabama  &  V.  Ry.  Co. 

(Supreme  Court  of  Mississippi,  Dec.   11,  1905.) 

[39  So.  Rep.  493.1 

^  Carriers — Injuries  to  Passengers — Contributory  Negligence — Ques- 
tion for  Jury.* — Whether  a  boy  ridinj?  on  a  freij^ht  car,  in  char^^e  of 
mules  and  other  freight,  was  Ruilty  of  contributory  nejjfliKcnce  in 
alightinjr  from  the  train  while  in  motion  in  obedience  to  an  order  of 
the  conductor,  held,  under  the  evidence,  a  question  for  the  jury. 

Trial — Peremptory  Instructions. — While  the  presiding  judge  may 
grant  new  trials  on  the  ground  that  the  verdict  is  against  the  weight 
of  the  evidence,  yet  he  cannot,  because  a  new  trial  would  be  war- 
ranted on  that  ground,  give  a  peremptory  charge  for  one  of  the 
parties,  unless  the  evidence,  conceding  it  to  be  absolutely  true,  dis- 
closes no  legal  right  in  the  other  party  or  fails  to  maintain  the  issue. 

Appeal  from  Circuit  Court,  Scott  County;  J.  R.  Enochs. 
Jud^e. 

Action  by  Luther  Fore,  by  his  next  friend,  A.  G.  Fore,  a^inst 
the  Alabama  &  Vicksburg:  Railway  Company,  for  damag'es  for 
personal  injuries.  From  a  judgment  on  a  peremptory  instruc- 
tion in  favor  of  the  defendant,  plaintiff  appeals.  Reversed  and 
remanded. 

According  to  the  testimony  offered  by  the  appellant,  on  June 
27,  1902,  Luther  Fore,  who  was  employed  as  a  driver  for  Brown 
Bros.,  who  had  a  contract  to  do  some  grading  for  the  Alabama  & 
Vicksburg  Railway  Company,  boarded  the  local  freight  train 
of  the  appellee  to  go  from  Forest  to  Jackson,  Miss.  By  direction 
of  the  foreman  of  the  gang  in  which  Fore  worked,  he,  with 
another  member  of  the  gang,  Gaston,  got  into  the  car  in  which 
the  mules,  scrapers,  tools,  and  feed  stuff  were  being  transported. 
They  were  discovered  in  this  car  by  the  brakeman,  who  ordered 
them  to  get  out,  and  upon  their  refusal  informed  the  conductor, 
who  came  to  the  car  and  repeated  the  order.  Fore  testified 
that  he  told  the  conductor  that  the  foreman  had  his  transportation 
in  the  caboose,  to  which  the  conductor  replied  that  he  could  not 
ride  in  that  car,  with  or  without  transportation,  and  to  get  off 
and  catch  the  caboose,  at  the  same  time  signaling  the  engineer  to 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  passenger  to  alight  from  a  moving  car, 
see  foot-note  appended  to  Walker  7'.  Georgia  Ry.,  &  Elec.  Co.  (Ga.), 
16  R.  R.  R.  654,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  654. 
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slow  up ;  that  the  train  slowed  up,  but  did  not  stop,  the  conductor 
ordering  him  to  ^et  off  then  as  the  train  was  ffoinp^  as  slow  as 
it  would  ever  ^o ;  that  he  and  his  companion  p^ot  out  of  the  car 
onto  a  flat  car  and  swung:  off  to  the  ground  while  the  train  was 
fifoing  "a  little  faster  than  a  man  could  walk" ;  that  he  was  only 
18  years  old,  a  country  boy,  and  had  never  gotten  on  or  off  a 
moving:  train  before;  that  in  g^etting:  off  he  fell  and  injured  his 
foot.  Gaston  testified  that  he  did  not  see  Fore  fall  as  he  gfot 
off,  but  that  he  did  fall  as  he  tried  to  catch  the  caboose,  but  that 
he  saw  him  g^et  up  and  walk  down  the  track  after  the  train  had 
passed.  The  defendant  pleaded  the  general  issue,  alleging  that 
plaintiff  was  guilty  of  contributory  negligence  in  getting  off 
the  train  while  in  motion  and  in  attempting  to  catch  the  caboose 
as  it  passed  him.  According  to  the  testimony  of  the  conductor, 
when  he  ordered  appellant  and  his  companion  out  of  the  car 
he  signaled  the  engineer  to  stop;  that  appellant  said,  "You  need 
not  stop ;  we  can  get  off ;"  that  the  train  did  stop,  however,  but 
not  until  after  both  boys  had  gotten  off ;  that  he  did  not  tell  them 
to  catch  the  caboose  as  it  passed,  but  only  ordered  them  to  get 
off  that  car;  that  they  could  not  ride  there,  with  or  without 
transportation ;  that  he  did  not  see  appellant  get  off,  or  see  him 
fall,  but  that  he  did  see  him,  after  he  got  off,  standing  on  the 
ground ;  that  he  did  not  appear  to  be  injured.  He  also  testified 
that  he  afterwards  found  the  foreman  and  Gaston  in  the  caboose, 
but  that  appellant  was  not  there;  that  they  were  without  proper 
transportation,  but  when  they  informed  him  that  they  were  in 
charge  of  the  stock  he  permitted  them  to  go  as  far  as  Morton, 
when  he  wired  the  superintendent  for  instructions  and  received 
a  reply  ordering  him  to  put  them  off  unless  they  had  the  proper 
transportation,  which  he  did.  After  all  the  evidence  was  in 
the  court  gave  a  peremptory  instruction  to  find  for  the  defendant. 

Green  &  Green  and  5*.  I..  McLaurin,  for  appellant. 
McWillie  &  Thompson,  for  appellee. 

Calhoon,  J.  The  evidence  is  conflicting,  and,  without  an 
elaborate  recital  of  it,  we  think  the  case  should  have  been  left  to 
the  jury.  They  are  the  forum  to  determine  whether  the  injury 
occurred  in  getting  off  the  train,  or  subsequently,  in  attempting 
to  board  the  caboose  while  in  motion ;  and  it  is  for  them  to  decide 
whether  or  not  there  was  contributory  negligence  in  getting  off 
the  train,  in  view  of  plaintiff's  age  and  the  attendant  circum- 
stances, and  whether  or  not  the  disembarkation  was  made  rea- 
sonably incumbent  on  plaintiff,  under  the  facts  they  may  believe 
to  be  established,  considering  the  age  of  plaintiff  and  the  acts  or 
words  of  the  conductor  which  may  be  shown.  If  the  peremptory 
instruction  was  given  by  the  learned  judge  below  on  the  idea 
that  he  would  set  aside  a  verdict  for  recovery  on  the  whole 
case,  we  think  this  stretches  the  doctrine  too  far;  there  being 
here  no  warrant  for  the  position  that,  as  matter  of  law,  conceding 
the  testimony  for  plaintiff  to  be  true,  no  case  is  shown. 

There  is  a  distinction  in  the  rules  applicable  to  the  action  of 
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courts  in  granting^  new  trials  and  in  giving^  peremptory  instruc- 
tions. Occasionally  it  is  the  duty  of  a  trial  court  to  set  aside  a 
verdict  and  ^rant  a  new  trial,  where  the  judge  is  of  the  opinion 
that  the  finding^  of  the  jury  is  clearly  agfainst  the  ffreat  prepon- 
derance of  the  evidence.  But  the  result  is  simply  a  rehearing 
of  the  cause,  and  the  plaintiff  is  protected,  finally,  by  Rev.  Code 
1892,  §  738,  against  more  than  two  new  trials  on  the  facts,  and 
no  appeal  lies  from  allowing^  a  new  trial ;  a  review  by  this  court 
being  to  be  had  only  after  the  final  termination  of  the  cause. 
Action  by  jury  is  a  right,  where  the  litigant  presents  testimony 
which,  if  true,  "fairly  tends  to  prove  the  case."  Brame  &  Alex- 
ander's Digest,  640,  and  the  cases  there  digested  in  sections 
61-68.  Peremptory  charges  should  be  given  only  where  the 
evidence,  taken  as  absolutely  true,  and  might  be  so  found  by  the 
jury,  establishes  no  legal  rights  or  fails  to  maintain  the  issue. 
Id.  If,  in  the  case  in  hand,  there  had  been  no  other  testimony 
than  that  for  the  plaintiff,  it  would  hardly  have  been  warranted  to 
instruct  peremptorily  for  defendant,  even  though  the  trial  judge 
might  have  not  believed  it.  On  careful  consideration  of  the 
facts  and  opinions  reported,  it  will  be  found  that  the  following 
cases  are  not  out  of  harmony  with  our  views  as  to  peremptory- 
charges  or  the  weight  of  authority  in  this  state,  viz.:  Holmes 
V.  Simon,  71  Miss.  246,  IS  South.  70;  Bernheim  v,  Dibbrell,  66 
Miss.  199,  5  South.  693 ;  Crawley  z\  Railroad  Co.,  70  Miss.  343, 
13  South.  74;  Railroad  Co.  v.  Doyle,  60  Miss.  977. 

It  is  not  the  law  that,  because  the  presiding  judge  might  well 
grant  a  new  trial  on  account  of  the  verdict  being  against  the 
overwhelming  preponderance  of  the  evidence,  the  court  is  there- 
fore warranted  in  giving  a  peremptory  instruction.  It  may 
grant  new  trials  because  of  this,  not  exceeding  two,  but  nor 
finally  oust  the  party  by  a  peremptory  charge,  unless  the  evi- 
dence, upon  the  concession  that  it  is  absolutely  true,  discloses 
no  legal  right. 

Reversed  and  remanded. 


Harry  Donovan.  George  Callahan,  Charles  Lewis,  M.  M.  Lee, 
Joseph  Ward,  W.  H.  Ashley,  R.  L.  Taylor,  I.  Ganthier. 
I.  \'aughn.  ct  al..  Petitioners,  z\  Pennsylvania  Company. 

(ArR^ued   January   6,    1905.     Decided    November   27,    1905.) 

(26   Sup.   Ct.   Rep.  91.1 

Carriers — Excluding  Hackmen  from  Railway  Station  and  Grounds.* 

— A  railway  company  which  has  made  an  arrangement  with  a  trans- 
fer company  to  furnish  at  its  passenger  station  all  the  vehicles  nec- 
essary  for   the   accommodation   of  the   passengers   arriving  there   on 

*For  the  authorities  in  this  series  on  the  subjects  embraced  in  the 
first  two  head-notes  of  the  principal  case,  sec  foot-note  appended  to 
State  V.  Union  Depot  Co.  (Ohio),  16  R.  R.  R.  614,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  014. 
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its  trains  or  on  the  trainfe  of  other  railroad  companies  usinpf  the 
station  may  lej^ally  exclude  from  the  station  and  depot  grounds  all 
other  hackmen  or  cabmen  seeking  entrance  for  the  purpose  of  so- 
liciting for  themselves  the  custom  or  patronage  of  passengers. 

Carriers— Interference  by  Hackmen  with  Passengers  Entering  or 
Leaving  Railway  Station.* — Licensed  hackmen  or  cabmen,  when  not 
forbidden  by  valid  municipal  regulations,  may,  within  reasonable 
limits,  use  the  public  sidewalk  in  front  of,  adjacent  to,  or  about  the 
main  entrance  to  a  railway  passenger  station  in  prosecuting  their 
calling,  but  are  not  entitled  to  congregate  upon  such  sidewalk  so  as 
to  interfere  with  the  ingress  and  egress  of  passengers  and  employees. 

Injunction — Adequate  Remedy  at  Law — Continuous  Injury. — The 
inadequacy  of  any  remedy  at  law  justifies  injunctive  relief  against 
the  constant,  unlawful  attempt  of  h<u^kmen  and  cabmen  to  enter  a 
railway  passenger  station  and  depot  grounds  to  solicit  patronage, 
and  their  use  of  the  sidewalk  in  front  of  the  station  so  as  to  inter- 
fere unduly  with  the  ingress  and  egress  of  passengers. 

On  Writ  of  Certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  Circuit  Court  for  the  Northern  District  of 
Illinois,  Northern  Division,  enjoining  cabmen  from  entering  a 
railway  station  and  grounds  to  solicit  custom,  and  from  congre- 
gating upon  the  sidewalk  in  front  of  the  station  so  as  to  inter- 
fere with  the  ingress  and  egress  of  passengers  and  employees. 
Affirmed. 

See  same  case  below,  60  C.  C.  A.  168,  124  Fed.  1016.     On 
first  appeal,  61  L.  R.  A.  140,  57  C.  C.  A.  362,  120  Fed.  215. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Richard  /.  Cooney  and  James  R.  Ward  for  petitioners. 
Messrs.  Edgar  A.  Bancroft,  Frank  J.  Loesch,  and  Charles  F. 
Loesch  for  respondent. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court: 

This  suit  involves  some  questions  as  to  the  relative  rights  of 
the  parties  in  the  use  of  a  railroad  passenger  station  and  d^pot 
grounds,  and  in  the  use  of  the  public  sidewalk  and  street  adja- 
cent to  such  station  and  grounds. 

The  facts  out  of  which  the  controversy  has  arisen  are  clearly 
established,  and  may  thus  be  summarized: 

By  a  lease  executed  in  1871  the  Pennsylvania  Company,  a 
corporation  of  Pennsylvania,  engaged  in  transporting  passengers 
and  freight  by  railroad,  acquired  the  possession  and  control  of 
the  Pittsburg,  Fort  Wayne,  &  Chicago  Railway  and  all  its  rolling 
stock  and  property, — the  latter  railway  extending  from  Pittsburg 
to  a  passenger  station  at  or  near  the  corner  of  Canal  and  Adams 
streets  in  Chicago. 

In  1880  the  lessee  company  erected  on  the  leased  premises  a 
new  passenger  house,  now  known  as  the  Union  Passenger  Sta- 
tion, which  ever  since  has  been  and  is  now  occupied  and  used  by 
it  and  its  tenants,  the  Chicago  &  Alton  Railway  Company,  the 
Chicago,  Burlington,  &  Quincy  Railway  Company,  the  Chicago, 
Milwaukee*  &  St.  Paul  Railway  Company,  and  the  Pittsburg, 
Cincinnati,  Chicago,  &  St.  Louis  Railway  Company.     The  com- 

*See  foot-note  on  preceding  pa^e. 
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panics  just  named  occupy  and  use  that  station  under  a  perpetual 
lease  by  which  the  Pennsylvania  Company,  as  between  it  and  its 
tenants,  has  charge  of  the  station,  with  authority  to  control 
and  manage  all  trains  therein  as  well  as  all  watchmen  and 
employees  in  the  business  there  transacted. 

This  passenger  station  is  the  only  terminus  in  Chicag^o  of 
each  of  those  lines  of  railway,  and  throug^h  that  station  alone  can 
the  several  companies  using^  it  conduct  an  exchange  of  passen- 
gers and  baggag:e  and  the  transportation .  and  handlings  of  the 
United  States  mail  and  express  parcels. 

The  extent  of  the  business  done  at  that  station  is  indicated  by 
the  statement  that  the  Chicago  &  Alton  Railway  Company  con- 
trols and  operates  in  the  transaction  of  what  is  commonly  called 
interstate  business  over  1,000  miles  of  railway;  the  Chicag^o, 
Burlington,  &  Quincy  Railway  Company,  over  7,000  miles;  the 
Chicag^o,  Milwaukee,  &  St.  Paul  Railway  Company,  over  6,000 
miles;  the  Pittsburg,  Cincinnati,  Chicago,  &  St.  Louis  Railway 
Company,  over  1,400  miles;  and  the  Pennsylvania  Company, 
over  1,000  miles. 

At  this  station  the  average  number  of  passengers  arriving^  and 
departing  is  over  30,000  each  day;  the  average  number  of  par- 
cels of  baggage  daily  received  and  delivered  is  over  2,200,  and 
the  average  number  of  tons  of  United  States  mail  daily  received 
and  delivered  is  over  250.  Passenger  trains  to  the  number  of 
250  arrive  and  depart  each  day.  This  statement  does  not  include 
the  large  number  of  express  parcels  daily  handled  at  the  station. 

All  tickets  of  interstate  passengers  arriving  and  departing 
from  this  station,  known  as  through  tickets,  have  attached  to  each 
a  check  or  coupon  for  conveyance  through  Chicago  to  the  station 
of  the  connecting  line  of  railroad  designated  on  such  tickets,, 
and  not  running  into  or  out  of  the  passenger  depot  of  the  Penn- 
sylvania Company.  The  latter  company  and  the  other  companies 
named  have  contracts  for  the  use  of  a  line  of  omnibuses  or 
conveyances  for  the  performance  of  the  services  called  for  by 
such  coupons  or  checks,  and  those  omnibuses  or  conveyances 
form  the  only  regular  connecting  lines  of  transportation  between 
the  Pennsylvania  Company's  station  and  the  stations  of  other 
railways  in  Chicago. 

Besides  the  Pennsylvania  Company's  station  there  are  five 
other  railway  stations  in  Chicago. 

The  main  entrance  to  and  exits  from  the  Pennsylvania  Com- 
pany's station  for  passengers,  for  employees,  and  for  the  public 
using  the  station,  is  on  Canal  street,  about  100  feet  north  of 
Adams  street.  Substantially  all  passengers,  whether  arriving  or 
departing,  pass  through  that  entrance,  which  is  at  the  head  of  a 
flight  of  stairs  leading  down  to  and  up  from  the  station  platform 
upon  which  trains  arrive  and  depart. 

The  present  suit  was  instituted  by  the  Pennsylvania  Company 
against  the  defendant  Donovan  and  others,  citizens  of  Illinois, 
for  the  purpose  of  protecting  that  company  in  the  enjoyment  of 
certain  alleged  rights  and  privileges  in  respect  of  its  passenger 
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station  and  depot  grounds  in  Chicag^o.  The  plaintiff  alleged 
that  those  rights  had  been  violated  by  the  defendants,  and,  unless 
enjoined  from  so  doing,  they  would  continue  to  violate  them, 
to  its  great  damage. 

After  referring  to  its  efforts  for  many  years  to  protect  in- 
coming and  outgoing  passengers  from  extortion  and  annoyance 
practiced  by  local  hackmen,  expressmen,  and  hotel  runners  con- 
gregating about  its  station,  and  noisily  soliciting  the  patronage 
of  passengers,  the  plaintiff,  besides  stating  the  above  facts,  al- 
leged that  it  was  compelled,  in  1894,  to  institute  a  partial  hack 
service  of  its  own ;  and,  for  the  purpose  of  protecting  the  rights 
of  passengers,  it  made,  on  the  31st  day  of  December,  1894,  an 
arrangement,  or  contract,  with  one  Eighme  for  the  purpose  of 
furnishing  sufficient  carriage  and  cab  service  to  passengers 
arriving  at  its  station,  and  gave  to  him  for  a  carriage  stand  a 
small  piece  of  ground,  about  32  feet  wide  and  about  10  feet  long, 
in  the  northwest  corner  of  its  passenger  station,  at  the  corner 
of  Madison  street,  near  its  power  house,  requiring  him  to  keep 
at  all  times  clean  vehicles,  carriages,  and  cabs  with  uniformed, 
honest,  and  competent  drivers,  who  would  be  satisfactory  to  the 
company;  to  make  charges  for  the  use  of  such  carriages  and 
cabs  only  in  accordance  with  the  ordinances  of  the  city  of  Chi- 
cago ;  that  Eighme  had  been  allowed  to  place  an  agent  inside  the 
company's  station  to  notify  passengers  that  suitable  cabs  and 
carriages  could  be  obtained  from  such  agent;  that,  by  means  of 
such  arrangement,  the  company  made  full  provision  for  the 
wants  of  incoming  passengers  desiring  cabs  or  carriages  for 
transportation  from  its  station  to  any  part  of  Chicago.  The  ar- 
rangement or  agreement  with  Eighme  was  terminated  by  the 
company  on  the  31st  day  of  January,  a.  d.  1902,  and  a  similar 
arrangement  was  made  with  the  Parmelee  Transfer  Company, 
which  thereafter  succeeded  Eighme  in  the  same  business  and 
now  carried  it  on  in  the  same  manner. 

The  plaintiff  charged  a  conspiracy  and  confederation  among 
the  defendants — hack  drivers  and  members  of  the  Chicago  Hack, 
Coupe,  &  Cab  Drivers*  Union — to  injure  its  business  and  prop- 
erty rights — ^alleging  that  they  daily  gathered  in  numbers  from 
eight  to  twenty  men  at  a  time,  in  rows  and  groups,  upon  the 
sidewalk  in  front  of  its  main  entrance,  entered  the  company's 
station  at  its  main  entrance  by  twos  and  threes  at  a  time,  without 
plaintiff's  consent  and  against  its  express  objections,  and  loud 
and  boisterous  voices  and  manner  solicited  incoming  passengers 
and  baggage  for  their  vehicles ;  that  defendants,  by  their  numbers 
and  noisy  calls,  harassed  and  annoyed  passengers,  sometimes 
forcibly  laying  hold  of  them  when  leaving  the  station  in  order 
to  secure  their  patronage,  to  the  annoyance  and  confusion  of 
passengers,  and  to  the  injury  and  damage  of  the  plaintiffs ;  that 
the  number  of  the  defendants,  upon  the  arrival  of  each  train  at 
the  entrance  and  within  the  station,  soliciting  businesses,  had 
become  so  great  that  by  their  boisterous  actions  and  obstruction 
of  the  sidewalk  and  the  interior  of  plaintiff's  station,  without  its 
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consent,  they  had  in  large  part  deprived  plaintiff  of  its  lawful 
property  rights  in  the  street  frontage,  and  of  the  free  and  full 
use  of  its  station  and  propert>%  and  thereby  created  and  continued 
a  private  nuisance  damaging  to  the  plaintiff's  property,  depriv- 
ing it  of  the  full,  lawful,  beneficial  use  of  its  station  and  street 
frontage,  and  of  the  main  entrance  thereto,  and  had  prevented 
and  now  daily  prevented  it  from  securing  to  passengers  a  free 
and  uninterrupted  passage  from  and  to  its  station  and  to  arriving 
and  departing  trains;  and  that  by  such  acts  of  the  defendants 
great  and  substantial  damages  were  inflicted  upon  plaintiff's 
property,  different  in  kind  and  degree  from  that  suffered  by  the 
general  public,  incapable  of  computation,  and  which  could  not 
be  compensated  at  law. 

It  was  further  averred  in  the  bill  that  the  defendants  asserted 
the  right — ^and  acted  upon  that  claim  and  assertion — ^to  enter  the 
station  of  the  plaintiff  at  all  times,  in  such  numbers  as  suited  their 
purposes,  to  remain  there  and  occupy  such  portions  of  the  sta- 
tion as  they  saw  fit  in  soliciting  the  custom  of  incoming  passen- 
gers, regardless  of  the  consent  or  the  regulations  of  the  plaintiff, 
or  the  use  to  which  its  property  is  lawfully  devoted,  and  to  the 
prejudice  of  its  duties  and  business  as  a  common  carrier,  and  by 
their  actions  largely  deprived  the  plaintiff  of  the  control  of  its 
property,  to  its  irreparable  loss  and  damage. 

Alleging  that  its  rights  could  not  be  effectively  protected  ex- 
cept by  the  decree  of  a  court  of  equity,  the  plaintiff  prayed  that 
the  defendants  be  perpetually  enjoined  from  "entering  the  sta- 
tion" of  the  plaintiff  "for  the  purpose  of  soliciting  the  custom  of 
incoming  passengers  for  cabs,  carriages,  express  wagons,  or 
hotels,  respectively ;  and  that  the  occupation  of  the  sidewalk  and 
street  abutting  the  main  entrance  of  your  orator's  said  station 
by  said  defendants  for  the  purpose  of  soliciting  custom  of 
passengers  for  their  said  cabs,  carriages,  express  wagons,  and 
hotels  be  decreed  to  be  a  nuisance  to  your  orator,  and  dam- 
aging to  its  property;  and  that  said  defendants,  and  each  of 
them,  and  all  persons  acting  in  concert  with  them,  whose  names 
are  unknown  to  your  orator,  may  be  perpetually  enjoined 
from  congregating  singly  or  in  larger  numbers  upon  the  said 
sidewalk  at  the  main  or  any  other  entrance  of  your  orator's  said 
station  for  the  purpose  of  plying  their  respective  vocations  as 
hackmen,  cabmen,  expressmen,  or  hotel  runners,  and  from  inter- 
fering with  or  soliciting  the  custom  of  any  of  the  passengers  upon 
the  sidewalk  adjoining  said  station  at  any  main  or  other  entrance 
to  said  station ;  and  that  vour  orator  may  have  such  other  and 
further  relief  in  the  premises  as  the  nature  of  its  case  may  re- 
quire, and  to  your  honors  shall  seem  meet." 

The  defendants  filed  an  answer,  putting  in  issue  the  material 
allegations  of  the  bill,  and  insisting  upon  their  legal  right  to  have 
their  vehicles  in  the  public  street  in  front  of  the  company's 
station,  and  to  go  upon  the  plaintiff's  depot  grounds  or  into  its 
station,  as  well  as  to  stand  upon  the  sidewalk  in  front  of  the 
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main  entrance  to  the  station,  for  the  purpose  of  solicitingf  the 
business  of  incoming  or  outgoing  passengers. 

A  motion  for  an  injunction  against  the  defendants  was  heard 
upon  the  pleadings  and  upon  affidavits  filed  by  the  respective 
parties.  The  circuit  court  granted  a  preliminary  injunction  to 
the  effect  that  the  defendants  and  all  persons  claiming  to  act 
under  their  authority,  direction,  or  control,  or  to  whom  notice  of 
the  court's  order  or  injunction  should  come,  refrain  '*from  en- 
tering the  passenger  station  of  complainant  at  the  comer  of 
Adams  and  Canal  streets,  in  the  city  of  Chicago,  to  solicit  custom 
of  the  incoming  passengers  for  cabs,  carriages,  express  wagons, 
or  hotels,  and  do  absolutely  desist  and  refrain  from  congregating 
upon  the  sidewalk  in  front  of,  adjacent  to,  or  about  such  en- 
trances to  said  passenger  station,  and  from  soliciting  the  custom 
of  passengers  for  cabs,  carriages,  express  wagons,  or  hotels  until 
the  further  order  of  the  court  in  the  premises/' 

The  defendants  appealed  from  that  order,  and  it  was  affirmed 
in  the  circuit  court  of  appeals,  except  the  last  clause  thereof, 
which  was  modified  by  restraining  the  defendants  **from  con- 
gregating upon  the  sidewalk  in  front  of,  adjacent  to,  or  about 
the  entrances  of  appellee's  [company's]  passenger  station  .  .  . 
and  from  there  soliciting  the  custom  of  passengers,  so  as  to  inter- 
fere with  the  ingress  and  egress  of  passengers  and  employees." 
61  L.  R.  A.  140,  57  C.  C.  A.  362,  120  Fed.  215.  Subsequently, 
a  final  decree  was  passed  in  the  circuit  court  in  conformity  with 
the  above  order  of  the  circuit  court  of  appeals.  That  decree, 
upon  appeal  by  the  defendants,  was  affirmed  in  the  latter  court, 
and  the  case  is  now  before  this  court  upon  writ  of  certiorari, 
sued  out  by  the  defendants. 

As  this  case  is  before  us  on  writ  of  certiorari,  we  can  dispose 
of  all  questions  arising  on  the  record. 

Upon  the  pleadings  two  principal  inquiries  arise:  First, 
v/hether  the  Pennsylvania  Company,  having  made  an  arrange- 
ment with  the  Parmelee  Transfer  Company  to  furnish,  at  its 
passenger  station,  from  time  to  time,  all  vehicles  necessary  for 
the  accommodation  of  passengers  arriving  there  on  its  trains  or 
on  the  trains  of  other  railroad  companies,  may  legally  exclude 
from  its  depot  grounds  or  passenger  station  all  hackmen  or  ex- 
pressmen coming  to  either  for  the  purpose  only  of  soliciting  for 
themselves  the  custom  or  patronage  of  passengers.  Second, 
whether,  in  virtue  of  its  ownership  of  the  passenger  station  and 
depot  grounds  in  question,  the  railroad  company  is  entitled,  in 
prosecuting  its  business,  to  any  greater  privileges  in  respect  of 
the  use  of  the  sidewalk  and  street  in  front  of  the  main  entrance 
to  such  station  than  belonged  to  the  defendants  in  the  prosecu- 
tion of  their  business. 

Much  has  been  said  in  argument  as  to  the  functions  and  duties 
of  railroad  companies.  Under  the  decisions  of  this  court  there 
can  be  no  doubt  as  to  the  nature  of  those  functions  or  duties.  In 
New  Jersey  Steam  Nav.  Co.  v.  Merchants*  Bank,  6  How.  344, 
382,  12  L.  Ed.  465,  482,  this  court  held  that  a  corporation  en- 
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gaged,  under  legislative  authority,  in  the  transportation  of  pas- 
sengers and  freight  over  navigable  waters,  was  "in  the  exercijC 
of  a  sort  of  public  office,  and  has  public  duties  to  perform."     In 
Olcott  V,  Fond  du  Lac  County,  16  Wall.  678,  694,  695,  21  L.  Ed. 
382,  388,  it  was  adjudged  that  a  railroad,  whether  constructed 
by  a  private  corporation  or  by  individuals  under  the  authority  of 
a  legislative  grant,  or  by  the  state  itself,  was  a  public  hig-hway, 
and  that  the  function  performed  by  the  corporation  was  that  of 
the  state,  and  the  uses  to  which  its  property  was  devoted  were  of 
a  public  nature.     In  Queensbury  v.  Culver,  19  Wall.  83,  91,  22 
L.  Ed.  100,  104,  it  was  said  that  the  construction  or  maintenance 
of  a  public  highway  was  "for  the  promotion  of  a  public  use." 
So  in  Pine  Grove  Twp.  z\  Talcott,  19  Wall.  666,  676,  22  L.  Ed. 
227,  233,  which  involved  the  validity  of  taxation,  under  legisla- 
tive authority,  to  aid  in  the  construction  of  a  railroad  by  a  cor- 
poration:    "Though  the  corporation  was  private,  its  work  was 
public,  as  much  so  as  if  it  were  to  be  constructed  by  the  state." 
Again,  in  Cherokee  Nation  v.  Southern  Kansas  R.  Co.,  135  U. 
S.  641,  657,  34  L.  Ed.  295,  302,  10  Sup.  Ct.  Rep.  965,  971 :   "The 
question  is  no  longer  an  open  one,  as  to  whether  a  railroad  is  a 
public  highway,  established  primarily  for  the  convenience  of  the 
people,  and  to  subserve  public  ends,  and  therefore  subject  to  gov- 
ernmental control  and  regulation.     It  is  because  it  is  a  public 
highway,  and  subject  to  such  control,  that  the  corporation  by 
which  it  is  constructed,  and  by  which  it  is  to  be  maintained,  may 
be  permitted,  under  legislative  sanction,  to  appropriate  private 
property  for  the  purposes  of  a  right  of  way,  upon  making-  just 
compensation  to  the  owner  in  the  mode  prescribed  by  law."    To 
the  same  effect  are  United   States  v,   Trans-Missouri   Freight 
Asso.,  166  U.  S.  290,  332,  41  L.  Ed.  1007,  1024,  17  Sup.  Ct.  Rep. 
540 ;  Smith  v.  Ames,  169  U.  S.  466,  544,  42  L.  Ed.  819,  848,  18 
Sup.  Ct.  Rep.  418,  Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U.  S. 
285,  301,  43  L.  Ed.  702,  708,  19  Sup.  Ct.  Rep.  465.    Necessarily, 
the  same  principles  apply  in  reference  to  the  use  of  the  company's 
station  house  and  depot  grounds;  for  they  are  held  in  the  same 
right  as  are  its  road,  its  locomotives,  and  other  property  or  appli- 
ances employed  in  the  transportation  of  passengers  and  freight, 
and  must  be  devoted  primarily  to  public  use  to  the  extent  neces- 
sar>'  for  the  public  objects  intended  to  be  accomplished  by  the 
constniction  and  maintenance  of  the  railroad  as  a  highway. 

It  by  no  means  follows,  however,  that  the  company  may  not 
establish  such  reasonable  rules,  in  respect  of  the  use  of  its  prop- 
erty, as  the  public  convenience  and  its  interests  may  suggest, 
provided  only  that  such  rules  are  consistent  with  the  ends  for 
which  the  corporation  was  created,  and  not  inconsistent  with 
public  reerulations  legally  established  for  the  conduct  of  its  busi- 
ness. Although  its  functions  are  public  in  their  nature,  the  com- 
pany holds  the  legal  title  to  the  property  which  it  has  undertaken 
to  emplov  in  the  discharge  of  those  functions.  And.  as  incident 
to  ownership,  it  may  use  the  property  for  the  purposes  of  making 
profit  for  itself;  such  use,  however,  being  always  subject  to  the 
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condition  that  the  property  must  be  devoted  primarily  to  public 
objects,  without  discrimination  among^  passengers  and  shippers, 
and  not  be  so  managed  as  to  defeat  these  objects.  It  is  required, 
under  all  circumstances,  to  do  what  may  be  reasonably  necessary 
and  suitable  for  the  accommodation  of  passengers  and  shippers. 
But  it  is  under  no  obligation  to  refrain  from  using  its  property  to 
the  best  advantage  of  the  public  and  of  itself.  It  is  not  bound  to 
so  use  its  property  that  others,  having  no  business  with  it,  may 
make  profit  to  themselves.  Its  property  is  to  be  deemed,  in  every 
legal  sense,  private  property  as  between  it  and  those  of  the  gen- 
eral public  who  have  no  occasion  to  use  it  for  purposes  of 
transportation.  In  Western  U.  Teleg.  Co.  v.  Pennsylvania  R. 
Co.,  195  U.  S.  540,  49  L.  Ed.  312.  25  Sup.  Ct.  Rep.  133,  the  court 
considered  the  nature  of  the  interest  which  a  railroad  company 
had  in  its  right  of  way.  It  was  there  said:  "A  railroad's  right 
of  way  has,  therefore,  the  substantialitv  of  the  fee,  and  it  is  pri- 
vate property  even  to  the  public  in  all  else  but  an  interest  and 
benefit  in  its  uses.  It  cannot  be  invaded  without  guilt  of  trespass. 
It  cannot  be  appropriated  in  whole  or  part  except  upon  the  pay- 
ment of  compensation.  In  other  words,  it  is  entitled  to  the  pro- 
tection of  the  Constitution,  and  in  the  precise  manner  in  which 
protection  is  given."  In  that  case  the  court  referred,  with  ap- 
proval, to  the  observation  of  the  supreme  court  of  Pennsylvania 
in  Philadelphia  &  R.  R.  Co.  v,  Hummell,  44  Pa.  375,  84  Am.  Dec. 
457,  to  the  effect  "that  a  railroad  company  is  a  purchaser,  in 
consideration  of  public  accommodation  and  convenience,  of  the 
exclusive  possession  of  the  ground  paid  for  to  the  proprietors  of 
it."  So,  in  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Bingham.  29  Ohio 
St.  370,  371.  23  Am.  Rep.  751,  the  supreme  court  of  Ohio  said 
that  "for  all  purposes  not  connected  with  the  operation  of  its 
road,  the  right  of  the  company  to  the  exclusive  use  and  enjoy- 
ment of  the  corporate  property  is  as  perfect  and  absolute  as  is 
that  of  an  owner  of  real  property  not  burdened  with  public  or 
private  easements  or  servitudes." 

Applying  these  principles  to  the  case  before  us,  it  would  seem 
to  be  clear  that  the  Pennsylvania  Company  had  the  right — if  it 
was  not  its  legal  duty — to  erect  and  maintain  a  passenger  sta- 
tion and  depot  buildings  in  Chicago  for  the  accommodation  of 
passengers  and  shippers  as  well  as  for  its  own  benefit ;  and  that 
it  was  its  duty  to  manage  that  station  so  as  to  subserve,  primarily, 
the  convenience,  comfort,  and  safety  of  passengers  and  the  wants 
of  shippers.  It  was  therefore  its  duty  to  see  to  it  that  passengers 
were  not  annoyed,  disturbed,  or  obstructed  in  the  use  either  of  its 
station  house  or  of  the  grounds  over  which  such  passengers, 
whether  arriving  or  departing,  would  pass.  It  was  to  that  end — 
primarily,  as  we  may  assume  from  the  record — ^that  the  Pennsyl- 
vania Company  made  an  arrangement  with  a  single  company  to 
supply  all  vehicles  necessary  for  passengers.  We  cannot  say 
that  that  arrangement  was  either  unnecessary,  unreasonable,  or 
arbitrary ;  on  the  contrary,  it  is  easy  to  see  how,  in  a  great  city, 
and  in  a  constantly  crowded  railway  station,  such  an  arrangement 
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mi^ht  promote  the  comfort  and  convenience  of  passengers  ar- 
riving: and  departing:,  as  well  as  the  efficient  conduct  of  the  com- 
pany's business.  The  record  does  not  show  that  the  arrang^ement 
referred  to  was  inadequate  for  the  accommodation  of  passeng^ers. 
But  if  inadequate,  or  if  the  transfer  company  was  allowed  to 
chargfe  exorbitant  prices,  it  was  for  passeng^ers  to  complain  of 
negflect  of  duty  by  the  railroad  company,  and  for  the  constituted 
authorities  to  take  steps  to  compel  the  company  to  perform  its 
public  functions  with  due  reg^ard  to  the  rig^hts  of  passeng^ers. 
The  question  of  any  failure  of  the  company  to  properly  care  for 
the  convenience  of  passeng^ers  was  not  one  that,  in  any  lefyal  as- 
pect, concerned  the  defendants  as  licensed  hackmen  and  cabmen. 
It  was  not  for  them  to  vindicate  the  rig^hts  of  passengers.  They 
only  sought  to  use  the  property  of  the  railroad  company  to  make 
profit  in  the  prosecution  of  their  particular  business.  A  hack- 
man,  in  nowise  connected  with  the  railroad  company,  cannot,  of 
right  and  against  the  objections  of  the  company,  go  upon  its 
grounds  or  into  its  station  or  cars  for  the  purpose  simply  of 
soliciting  the  custom  of  passengers ;  but,  of  course,  a  passenger, 
upon  arriving  at  the  station,  in  whatever  vehicle,  is  entitled  to 
have  such  facilities  for  his  entering  the  company's  depot  as  may 
be  necessary. 

Here  the  defendants  press  the  suggestion  that  they  are  entitled 
to  the  same  rights  as  were  accorded  by  special  arrangement  to 
the  Parmelee  Transfer  Company.    They  insist,  in  effect,  that,  as 
carriers  of  passengers,  they  are  entitled  to  transact  their  business 
at  any  place  which,  under  the  authority  of  law,  is  devoted  pri- 
marily to  public  uses, — certainly,  at  any  place  open  to  another 
carrier  engaged  in  the  same  kind  of  business.     But  this  conten- 
tion, when  applied  to  the  present  case,  cannot  be  sustained.     The 
railroad  company  was  not  bound  to  accord  this  particular  priv- 
ilege to  the  defendants  simply  because  it  had  accorded  a  like 
privilege  to  the   Parmelee  Transfer   Company;   for   it  had   no 
contractual  relations  with  the  defendants,  and  owed  them,  as 
hackmen,  no  duty  to  aid  them  in  their  special  calling.    The  de- 
fendants did  not  have,  or  profess  to  have,  any  business  of  their 
own  with  the  company.    In  meeting  their  obligations  to  the  pub- 
lic, whatever  the  nature  of  those  obligations,  the  defendants  could 
use  any  property  owned  by  them,  but  they  could  not,  of  right,  use 
the  property  of  others  against  their  consent.     In  maintaining  a 
highway,  under  the  authority  of  the  state,  the  first  and  para- 
mount obligation  of  the  railroad  company  was,  as  we  have  already 
said,  to  consult  the  comfort  and  convenience  of  the  public  who 
used  that  highway.    To  that  end  it  could  use  all  suitable  means 
that  were  not  forbidden  by  law.     In  its  discretion  it  could  ac- 
cept the  aid  or  stipulate  for  the  services  of  others.     But.  after 
providing  fully  for  the  wants  of  passengers  and  shippers,  it  did 
not  undertake,  expressly  or  by  implication,  to  so  use  its  property 
as  to  benefit  those  who  had  no  business  or  connection  with  it.    It 
is  true  that  by  its  arrangement  with  the  railroad  company  the 
Parmelee  company  was  given  an  opportunity  to  control,  to  a 
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^reat  extent,  the  business  of  carrying  passeng^ers  from  the  Union 
Passengers*  Depot  to  other  railway  stations  and  to  hotels  or  pri- 
vate houses  in  Chicagfo.  But  in  a  real,  substantial,  legal  sense^ 
that  arrangement  cannot  be  regarded  as  a  monopoly  in  the  odious 
sense  of  that  word,  nor  does  it  involve  an  improper  use  by  the 
railroad  company  of  its  property.  That  arrangement  is  to  be 
deemed,  not  unreasonably,  a  means  devised  for  the  convenience 
of  passengers  and  of  the  railroad  company,  and  as  involving  such 
use  by  the  company  of  its  property  as  is  consistent  with  the 
proper  performance  of  its  public  duties  and  its  ownership  of  the 
property  in  question.  If  the  company,  by  such  use  of  its  prop- 
erty, also  derived  pecuniary  profit  for  itself,  that  was  a  matter 
of  no  concern  to  the  defendants,  and  gave  them  no  ground  of 
complaint. 

This  question  is  not  controlled  by  any  statute  of  Illinois.  Ref- 
erence has  been  made  to  the  Illinois  act  as  amended  in  1883,  by 
which  it  is  provided  that  every  railroad  in  that  state  shall,  "at  ail 
junctions  with  other  railroads,  at  all  depots  where  said  railroad 
companies  stop  their  trains  regularly  to  receive  and  discharge 
passengers  in  cities  and  villages,  for  at  least  one-half  hour  before 
the  arrival  of,  and  one-half  hour  after  the  arrival  of.  any  pas- 
senger train,  cause  their  respective  depots  to  be  open  for  the  re- 
ception of  passengers;  said  depots  to  be  kept  well  lighted  and 
warmed  for  the  space  of  time  aforesaid;"  also,  to  the  act  of 
1877,  as  amended  in  1895,  by  which  it  is  provided,  "that  all  rail- 
roads in  this  state  carrying  passengers  or  freight  shall,  and  they 
are  hereby  required  to,  build  and  maintain  depots  for  the  com- 
fort of  passengers  and  for  the  protection  of  shippers  of  freight, 
where  such  railroad  companies  are  in  the  practice  of  receiving 
and  delivering  passengers  and  freight,  at  all  towns  and  villages 
having  a  population  of  two  hundred  or  more,  on  the  line  of  their 
roads  and  roads  leased  and  operated  bv  them."  Kurd's  Rev. 
Stat.  (111.)  1901,  pp.  1378,  1385.  Clearly,  these  statutes  have 
nothing  to  do  with  the  matter  before  us.  They  relate  only  to  the 
comfort  and  convenience  of  passengers  and  shippers  of  freight, 
and  do  not  confer  or  assume  to  confer  any  rights  on  hackmen  or 
cabmen  who  seek  to  enter  the  depot  grounds  and  station  of  the 
railroad  company  merely  to  solicit  business  for  themselves.  It 
does  not  appear  that  the  state  has  undertaken  by  any  statute  to 
compel  the  railroad  company  to  share  the  use  of  its  depot  grounds 
and  station  with  hackmen  and  cabmen  seeking  to  use  them  only  to 
solicit  custom  for  themselves.  Whether  such  a  statute  would 
be  valid,  we  need  not  now  consider  or  determine. 

In  the  Express  Cases,  117  U.  S.  1,  24,  29  L.  Ed.  791,  801,  6 
Sup.  Ci.  Rep.  542,  554,  628,  which  involved  a  general  inquiry  as 
to  the  respective  rights  of  railroad  and  express  companies  in  re- 
spect of  the  use  of  railroads  for  the  transportation  of  express 
parcels,  this  court  said:  "So  long  as  the  public  are  served  to 
their  reasonable  satisfaction,  it  is  a  matter  of  no  importance  who 
serves  them.    The  railroad  company  performs  its  whole  duty  to 
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the  public  at  lar^e  and  to  each  individual  when  it  affords  the 
public  all  reasonable  express  accommodations.  If  this  is  done, 
the  railroad  company  owes  no  duty  to  the  public  as  to  the  par- 
ticular agencies  it  shall  select  for  that  purpose.  The  public  re- 
quire the  carriage,  but  the  company  may  choose  its  own  appro- 
priate means  of  carriag^e,  always  provided  they  are  such  as  to 
insure  reasonable  promptness  and  security." 

In  Chicag^o,  St.  L.  &  N.  O.  R.  Co.  v,  Pullman  Southern  Cai 
Co.,  139  U.  S.  79,  87,  35  L.  Ed.  97,  100,  11  Sup.  Ct.  Rep.  490, 
one  of  the  questions  was  as  to  the  validity  of  a  contract  between 
a  railroad  company  and  the  Pullman  company,  whereby  the  latter 
was  ^iven  the  exclusive  rig^ht  for  fifteen  years  to  furnish  draw- 
ing-room and  sleeping^  cars  to  be  used  by  the  former,  and 
whereby,  also,  the  railroad  company  stipulated  that  during^  that 
term  it  would  not  contract  to  g^ive  a  like  privilege  to  other  sleep- 
ing-car companies.  That  contract  was  assailed  as  one  in  restraint 
of  trade  and  as  being  against  public  policy.  This  court  said: 
"The  authorities  cited  in  support  of  this  contention  have  no  appli- 
cation to  such  a  contract  as  the  one  before  us.  The  defendant 
was  under  a  duty  arising  from  the  public  nature  of  its  employ- 
ment to  furnish  for  the  use  of  passengers  on  its  lines  such  ac- 
commodations as  were  reasonably  required  by  the  existing 
conditions  of  passenger  traffic.  Its  duty  as  a  carrier  of  passen- 
gers was  to  make  suitable  provisions  for  their  comfort  and  safety. 
Instead  of  furnishing  its  own  drawing-room  and  sleeping  cars, 
as  it  might  have  done,  it  employed  the  plaintiff,  whose  special 
business  was  to  provide  cars  of  that  character,  to  supply  as  many 
as  were  necessary  to  meet  the  requirements  of  travel.  It  thus 
used  the  instrumentality  of  another  corporation  in  order  that  it 
might  properly  discharge  its  duty  to  the  public.  So  long  as  the 
defendant's  lines  were  supplied  with  the  requisite  nvunber  of 
drawing-room  and  sleeping  cars,  it  was  a  matter  of  indifference 
to  the  public  who  owned  them.  Express  Cases,  117  U.  S.  1,  29 
L.  Ed.  791,  6  Sup.  Ct.  Rep.  542,  628." 

The  views  we  have  expressed  find  more  or  less  support  in 
numerous  adjudged  cases,  some  of  which  are  cited  in  the  mar^n.* 
There  are  cases  to  the  contrary,  but,  in  our  opinion,  the  better 
view — the  one  sustained  by  the  clear  weight  of  authority  and 
by  sound  reason  and  public  policy — is  that  which  we  have  ex- 
pressed. 

The  defendants  cite,  as  supporting  their  contention,  Pennsvl- 
vania  Co.  v,  Chicago,  181  111.  289,  53  L.  R.  A.  223,  54  N.  E.  825. 

♦Jencks  v.  Coleman.  2  Sumn.  221,  Fed.  Cas.  No.  7,  258;  The  D.  R. 
Martin,  11  Blatchf.  233,  Fed.  Cas.  No.  1,030;  Com.  v.  Power,  7  Met. 
596,  41  Am.  Dec.  465;  Barney  v.  Oyster  Bay  S.  B.  Co.,  67  N.  Y.  301; 
Old  Colony  R.  Co.  v.  Tripp,  147  Mass.  35,  9  Am.  St.  Rep.  661,  17 
N.  E.  89;  Com.  v.  Carey,  147  Mass.  40,  note,  17  N.  E.  97;  State  ex 
rel.  Sheets  v.  Union  Depot  Co.,  71  Ohio  St.  379,  68  L.  R.  A.  792. 
73  N.  E.  633;  Norfolk  &  W.  R.  Co.  v.  Old  Dominion  Baggage  Trans- 
fer Co.,  99  Va.  Ill,  50  L.  R.  A.  722,  37  S.  E.  784;  Flukcr  v.  Georgia 
R.  &  Bkg.  Co.,  81  Ga.  461,  2  h.  R.  A.  843,  12  Am.  St.  Rep.  328,  8 
S    E.  529;   Griswold  v.  Webb,   16  R.   I.  649,   7  h.   R.  A.   302,  19  AtL 


Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas.  N  S         707 

Doaovan  v.  Penoaylvania  Co 

But  that  case  did  not  involve  any  question  as  to  the  right  of 
licensed  cabmen  to  enter  the  station  house  of  a  railroad  com- 
pany, ag^ainst  its  objection,  solely  for  the  purpose  of  soliciting 
the  custom  of  passengers.  What  appears  in  the  opinion  of  the 
majority,  and  in  the  particular  cases  cited  by  the  learned  state 
court,  on  that  point,  was,  we  feel  constrained  to  say,  outside  of 
the  issues  presented,  and  cannot  be  deemed  authoritative  upon 
the  question  now  being  considered.  The  sole  issue  in  that  case 
was  as  to  the  validity  of  certain  ordinances  of  the  city  of  Chicago 
relating  to  the  use  by  hackmen  of  the  public  street  and  sidewalk 
in  front  of  the  company's  station, — a  question  wholly  diiferent 
from  the  one  relating  to  the  special  arrangement  between  the 
railroad  company  and  the  Parmelee  Transfer  Company.  If  the 
question  had  been  before  the  state  court,  and  it  had  adjudged 
that  a  railroad  corporation  could  not  grant  to  one  person  or 
company  the  exclusive  right  within  its  station  to  solicit  the  cus- 
tom of  passengers  (the  subject  not  being  covered  by  any  valid 
statute),  then  it  would  have  been  necessary  to  consider  whether 
the  subject  was  not  one  of  general  law,  in  respect  of  which  the 
courts  of  the  United  States  were  entitled  to  exercise  their  in- 
dependent judgment,  in  light  of  the  settled  principles  that  must 
always  control  the  determination  of  the  legal  rights  of  parties. 
No  such  question  is  now  presented. 

The  next  question  to  be  examined  is  that  which  involves  the 
respective  rights  of  the  parties  in  the  use  of  the  public  street  and 
sidewalk  in  front  of  the  company's  passenger  station. 

We  have  seen  that  the  original  temporary  restraining  order  of 
the  circuit  court  was,  in  general  terms,  to  the  effect  that  the 
defendants  desist  from  congregating  upon  the  sidewalk  in  front 
of,  adjacent  to,  or  about  the  entrance  to  the  company's  passenger 
station,  and  from  soliciting  the  custom  of  passengers  for  cabs, 
etc.,  until  the  further  order  of  the  court ;  and  that  this  order  was 
so  modified  in  the  circuit  court  of  appeals  as  to  restrain  only 
such  congregating  by  defendants  upon  the  sidewalk  as  would 
interfere  with  the  ingress  and  egress  of  passengers  and  em- 
ployees. We  take  it  that  the  final  decree  recognized  the  right  of 
the  defendants  in  prosecuting  their  business  to  congregate,  in 
reasonable  numbers,  upon  the  sidewalks  in  front  of,  adjacent  to, 
or  about  the  entrance  of  the  company's  station,  and  from  there 
'  soliciting  the  custom  of  passengers,  providing  such  use  of  the 
sidewalks  did  not  obstruct  the  ingress  and  egress  of  passengers 
and  employees. 

143;  Summitt  r.  State,  8  Lea,  413,  41  Am.  Rep.  637;  New  York,  N.  H. 
&  H.  R.  Co.  V.  Scovill,  71  Conn.  136,  42  L.  R.  A.  157.  71  Am.  St. 
Rep.  159,  41  Atl.  246;  Kates  v.  Alabama  Baggage  &  Cab  Co.,  107 
Ga.  636.  46  L.  R.  A.  431,  34  S.  E.  372;  Godbout  v,  St.  Paul  Union 
Depot  Co.,  79  Minn.  188,  47  L.  R.  A.  532,  81  N.  W.  835;  Boston  & 
A.  R.  Co.  V,  Brown.  177  Mass.  65,  52  L.  R.  A.  418,  58  N.  E.  189; 
Boston  &  M.  R.  Co.  v.  Sullivan,  177  Mass.  230,  83  Am.  St.  Rep.  276, 
58  N.  E.  689;  New  York,  N.  H.  &  H.  R.  Co.  v.  Bork,  23  R.  I.  218, 
49  Atl.  965;  St.  Louis  Drayage  Co.  v.  Louisville  &  N.  R.  Co.,  5 
Inters.  Com.  Rep.  137,  65  Fed.  39;  Hedding  v.  Gallagher,  72  N.  H. 
377,  64  L.  R.  A.  811,  57  Atl.  225. 
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As  the  railroad  company  did  not  appeal  from  the  final  decree 
of  the  circuit  court,  it  cannot,  upon  this  appeal,  complain  of  any 
of  its  provisions.  The  defendants  did  appeal,  and  they  object 
to  the  decree  relating^  to  the  use  of  the  sidewalk  and  street  in 
front  of  the  main  entrance  to  the  passenger  depot. 

That  the  railroad  company,  by  its  agents  and  employees,  are 
entitled,  in  prosecuting  its  business,  to  use,  in  all  appropriate 
ways,  the  sidewalk  and  street  in  front  of  its  station  and  depot 
grounds,  cannot  be  doubted, — that  right  being  appurtenant  to  the 
lands  upon  which  its  station  house  and  depot  grounds  stand. 
Passengers  may,  therefore,  in  their  own  right,  as  well  as  in  right 
of  the  company,  use  the  sidewalk  in  order  to  gain  access  to  the 
depot  grounds  and  station,  or  to  reach  the  public  street  when 
leaving  the  station. 

Referring  to  the  rights  of  abutting  owners,  the  supreme  court 
of  Illinois,  in  Field  v.  Barling,  149  111.  556,  571.  24  L.  R.  A. 
406,  411,  41  Am.  St.  Rep.  311,  37  N.  E.  850,  said:    "The  dedica- 
tion of  the  street  by  the  plat,  the  sale  of  lots  with  reference  to  it, 
conveyance  of  abutting  lots,  and  the  payment  of  the  money  for 
the  conveyances,  were  elements  sufficient  to  create  the  right. 
The  right  may  be  regarded  in  the  nature  of  an  incorporeal  hered- 
itament.   It  becomes  appurtenant  to  the  lots.    As  to  the  rights 
secured,  they  are  plain :  to  have  the  street  kept  open,  so  that  free 
access  may  be  had  to  and  from  lots  abutting  on  the  street."    In 
the  later  case  of  Pennsylvania  Co.  v.  Chicago,  181  111.  289,  53 
L.  R.  A.  223,  54  N.  E.  825,  above  cited,  that  court  adjudged  that 
the  title  to  the  streets  in  Chicago  was  vested  in  the  city,  and  "it 
has  the  conservation,  control,  management,  and  supervision  of 
such  trust  property,  and  it  is  its  duty  to  defend  and  protect  the 
title  to  such  trust  estate.    The  city  has  no  power  or  authority  to 
grant  the  exclusive  use  of  its  streets  to  any  private  person  or 
for  any  private  purposes ;  but  must  hold  and  control  the  posses- 
sion exclusively  for  public  use,  for  purposes  of  travel  and  the 
like."     The  general   doctrine  is   correctly   stated  in   Dillon  on 
Municipal   Corporations:     "For  example,  an  abutting  owner's 
right  of  access  to  and  from  the  street,  subject  only  to  legitimate 
public  regulation,  is  as  much  his  property  as  his  right  to  the  soil 
within  his  boundary  lines.    .    .    .    When  he  is  deprived  of  such 
right  of  access,  or  of  any  other  easement  connected  with  the  use 
and  enjoyment  of  his  porperty,  other  than  by  the  exercise  o£ 
legitimate    public    regulation,  he  is  deprived  of  his  property." 
Again:    "But  it  was  further  seen  that  he  had  rights  not  shared 
by  the  public  at  large,  special  and  peculiar  to  himself,  and  which 
arose  out  of  the  very  relation  of  his  lot  to  the  street  in  front  of 
it.  and  that  these  rights,  whether  the  bare  fee  of  the  streets  was 
in  the  lot  owner  or  in  the  city,  were  rights  of  property,  and  as 
such  ought  to  be  and  were  as  sacred  from  legislative  invasion  as 
his  right  to  the  lot  itself."    2  Dill.  Mun.  Corp.  4th  Ed.  §§  587b. 
656a.     So,  in  Lewis  on  Eminent  Domain,  where  the  adjudged 
cases  are  referred  to  and  examined:     "When  the  owner  of  a 
tract  of  land  lays  the  same  out  into  lots  and  streets,  and  sells  the 
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lots,  the  purchasers  of  such  lots  acquire,  as  appurtenant  thereto, 
a  private  rigfht  of  way  and  access  over  the  streets.  This  private 
rifi^ht  arises  without  any  express  grant,  and  in  the  absence  of 
any  statute.  The  law  presumes  that  the  parties  had  in  mind  the 
advantag;es  to  be  derived  from  the  use  of  the  proposed  streets, 
and  implies  a  rigfht  to  such  use  as  a  part  of  the  g^rant.  .  .  . 
Therefore,  in  the  case  of  such  a  s^rant,  there  arises  by  operation 
of  law  a  private  right  to  use  the  streets  in  connection  with  the 
lots  of  each  proprietor,  which  is  as  inviolable  as  any  other  right 
of  property.  .  .  .  The  existence  of  these  private  rights  and 
easements  is,  therefore,  entirely  independent  of  the  mode  in 
which  the  highway  is  established,  or  of  the  estate  or  interest 
which  the  public  acquires  in  the  soil  of  the  street,  whether  a  fee 
or  less."  Lewis,  Em.  Dom.  2d  Ed.  §  91f  and  authorities  cited  in 
notes.    See  also,  Newell  z\  Sass,  142  111.  104,  31  N.  E.  176. 

But  the  right  of  the  railroad  company,  as  abutting  owner,  and 
the  rights  of  passengers,  are  not,  in  their  nature,  paramount 
to  the  rights  of  others  of  the  general  public  to  use  the  sidewalk  in 
question  in  legitimate  ways  and  for  legitimate  purposes.  Licensed 
hackmen  and  cabmen,  unless  forbidden  by  valid  local  regula- 
tions, may,  within  reasonable  limits,  use  a  public  sidewalk  in 
prosecuting  their  calling,  provided  such  use  is  not  materially 
obstructive  in  its  nature;  that  is,  of  such  exclusive  character  as, 
in  a  substantial  sense,  to  prevent  others  from  also  using  it  upon 
equal  terms,  for  legitimate  purposes.  Generally  speaking,  public 
sidewalks  and  streets  are  for  use  by  all,  upon  equal  terms,  for 
any  purposes  consistent  with  the  object  for  which  such  side- 
walks and  streets  are  established ;  subject,  of  course,  to  such 
valid  regulations  as  may  be  prescribed  by  the  constituted  au- 
thorities for  the  public  convenience;  this,  to  the  end  that,  as  far 
as  possible,  the  rights  of  all  may  be  conserved  without  undue 
discrimination. 

By  the  Illinois  statutes  it  is  provided  that  the  city  council  in 
cities  may  regulate  the  use  of  streets  and  sidewalks,  and  license, 
tax,  and  regulate  hackmen.  omnibus  drivers,  carters,  cabme'n, 
porters,  expressmen,  and  all  others  pursuing  like  occupations,  and 
to  prescribe  their  compensation.  Kurd's  Rev.  Stat.  (111.)  1901, 
pp.  285,  287.  And  by  ordinance  of  the  city  council  of  Chicago 
it  is  provided  that  "any  licensed  hackney,  coach,  cab,  or  other 
vehicles  for  the  conveyance  of  passengers,  may  stand,  while  wait- 
ing for  employment,  at  the  following  places,  and  for  the  period 
of  time  hereinafter  provided:  .  .  .  Stand  No.  4.  The  east 
side  of  Canal  street,  occupying  110  feet  between  Adams  and 
Madison  streets,  as  the  superintendent  of  police  shall  direct  .  .  . 
Stand  No.  6.  At  all  railroad  depots  ten  minutes  previous  to  the 
arrival  of  all  passenger  trains."  Rev.  Code  of  Chicago,  §  498. 
The  validity  of  this  ordinance  has  been  sustained  by  the  supreme 
court  of  Illinois.  Pennsylvania  Co.  z\  Chicago,  181  111.  299,  53 
L.  R.  A.  223,  54  N.  E.  825.  Perceiving  nothing  in  the  above 
provisions  inconsistent  with  any  right  secured  by  the  Constitu- 
tion of  the  United  States,  we  accept  the  decision  of  the  state  court 
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as  authoritative  upon  this  point.  When,  therefore,  licensed  hack- 
men  and  cabmen,  at  appropriate  times,  placed  their  vehicles  in 
the  public  street,  next  to  the  sidewalk,  in  front  of  the  company's 
passenger  house,  they  did  not  violate  the  reflations  established 
by  the  city  council.  Nor,  so  far  as  the  plaintiff  is  concerned,  did 
they  violate  such  reflations,  when,  leaving  their  vehicles  in  the 
public  street,  at  the  appointed  places,  they  stood  near  by  them 
for  a  reasonable  time  upon  the  sidewalk,  awaiting  the  coming 
of  passengers  from  the  station  house.  What  they  could  not 
legally  do — what  the  final  decree  properly  forbade  them  to  do — 
was  to  congregate  upon  the  sidewalk  in  front  of,  adjacent  to,  or 
about  the  passenger  house,  so  as  to  interfere  with  the  ingress  and 
egress  of  passengers.  Of  course,  any  use  of  the  sidewalk  in 
whatever  way  that  would  unnecessarily  or  unduly  obstruct  and 
interefere  with  passengers  in  their  going  or  coming  would  be 
inconsistent  with  the  rights  of^such  passengers  as  well  as  an  in- 
fringement of  the  right  of  the  company,  as  abutting  propert>' 
owner,  to  have,  by  its  agents  and  employees,  for  the  purposes  of 
its  business,  reasonable  access  to  and  from  the  sidewalk  and  the 
public  street. 

It  only  remains  to  inquire  as  to  the  competency  of  a  court  of 
equity  to  give  the  railroad  company  the  relief  it  sought.  The 
defendants  insist  that  equity  cannot  properly  interfere.  But  the 
inadequacy  of  a  legal  remedy  in  such  a  case  as  this  one  is  quite 
apparent.  According  to  the  record  the  attempt  of  the  defend- 
ants, despite  the  objections  of  the  company,  to  use  its  station 
house  and  depot  grounds  for  the  purpose  of  meeting  passengers 
and  soliciting  their  patronage,  was  of  constant,  daily,  almost 
hourly  occurrence.  The  case  was  one  of  a  continuing  trespass, 
involving  injury  of  a  permanent  nature.  A  suit  at  law  could 
only  have  determined  the  particular  wrong  occurring  on  a  par- 
ticular occasion,  and  would  not  reach  other  wrongs  of  like  char- 
acter that  would  occur  almost  every  hour  of  each  day,  as 
passengers  arived  at  the  station  of  the  company.  The  same  state 
of  things  existed  in  reference  to  such  use  of  the  sidewalk  in 
front  of  the  passenger  station  as  unduly  interfered  with  the  rights 
of  passengers  arriving  and  departing.  Only  a  court  of  equity 
was  competent  to  meet  such  an  unusual  emergency,  and  by  a 
comprehensive  decree  determine  finally  and  once  for  all  the  en- 
tire controversy  between  the  parties,  thus  avoiding  a  multiplicity 
of  suits,  and  conserving  the  public  interests.  No  remedy  at  law 
would  be  so  complete  or  efficacious  as  a  suit  in  equity  in  such  a 
case  as  this  one.  Coosaw  Min.  Co.  v.  South  Carolina,  144  U.  S. 
550,  36  L.  Ed.  537,  12  Sup.  Ct.  Rep.  689;  Smyth  v.  Ames.  169 
U.  S.  466,  517,  42  L.  Ed.  819,  838.  18  Sup.  Ct.  Rep.  418.  The 
supreme  court  of  Illinois  well  said  in  Chicago  General  R.  Co.  v. 
Chicago,  B.  &  Q.  R.  Co.,  181  III.  605,  611,  54  N.  E.  1026:  '^V^Tien 
irreparable  injury  is  spoken  of,  it  is  not  meant  that  the  injury  is 
beyond  the  possibility  of  repair,  or  beyond  the  possibility  of  com- 
pensation in  damages,  but  it  must  be  of  such  constant  and  fre- 
quent recurrence  that  no  fair  or  reasonable  redress  can  be  had 
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therefor  in  a  court  of  law."  See  also,  Newell  v.  Sass,  142  111. 
104,  115,  116,  31  N.  E.  176;  Carpenter  v.  Capital  Electric  Co,, 
178  111.  29,  36,  43  L.  R.  A.  645,  69  Am.  St.  Rep.  286,  52  N.  E. 
973;  Lowery  v.  Pekin,  186  111.  387,  398,  51  L.  R.  A.  301,  57 
N.  E.  1062. 

The  decree  of  the  Circuit  Court  of  Appeals  is  affirmed. 


Kentucky  Repining  Co.  v.  Bank  op  Morilton. 

(Court  of  Appeals  of  Kentucky,  Nov.  23,  1905.) 

[89  S.  W.  Rep.  492.] 

Attachment— Rights  Acquired. — An  attaching  creditor  Rets  no 
greater  right,  as  against  holders  of  equities  upon  the  attached  prop- 
erty, than  the  debtor  himself  had. 

Carrier»--Bill8  of  Lading — ^Assignment.* — An  assignment  of  a  bill 
of  lading  is  a  symbolic  delivery  of  the  property  represented  by  the 
bill. 

Same — Collateral  Security. — A  depositor  in  a  bank,  who  had  over- 
drawn his  account,  shipped  certain  goods  consigned  to  his  own  order, 
attaching  to  the  bills  of  lading  drafts  on  the  party  to  whom  the 
goods  had  been  contracted.  The  drafts  were  discounted  by  the  bank, 
which  credited  the  proceeds  to  the  depositor's  account  under  an 
agreement  that,  if  they  were  not  paid,  they  should  be  charged  back. 
The  drafts  were  not  paid  or  accepted,  and  were  returned  with  the 
bills  of  lading  attached,  and  were  charged  up  by  the  bank  to  the 
depositor's  account.  Held  that,  since  the  drafts  were  dishonored, 
the  debt  reoresented  by  them  was  not  extinguished,  and  the  bank's 
lien  upon  the  goods  covered  by  the  bills  of  lading  which  it  held  as 
collateral  was  not  discharged. 

Same. — A  drawer  of  a  draft,  who  discounts  the  same,  with  bills  of 
lading  attached  as  collateral,  at  a  bank  to  which  he  is  indebted, 
guaranties  that  the  draft  will  be  honored  on  presentment,  and,  if  it  is 
dishonored,  is  bound  to  pay  an  equivalent  sum,  and  the  bank's  lien 
on  the  property  covered  by  the  bills  of  lading  continues  until  such 
payment  is  made. 

Appeal  from  Circuit  Court.  Jefferson  County,  Chancery 
Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  the  Kentucky  Rpfining:  Company  against  the  Plant- 
ers' Oil  Mill,  in  which  the  Bank  of  Morilton  intervened.  Prom  a 
jud^^ent  in  favor  of  intervener,  plaintiff  appeals.    Affirmed. 

Arthur  M.  Rutled^e,  for  appellant. 

W,  W.  &  /.  R.  Watts  and  Emile  Stunfeld,  for  appellee. 

O'Rear,  J.  In  its  suit  agfainst  the  Planters'  Oil  Mill,  of  Moril- 
ton, Ark.,  appellant  attached  two  tanks  of  cotton-seed  oil.  Ap- 
pellee.   Bank    of    Morilton,    intervened,    claiming:    that    the    oil 

*For  the  authorities  in  this  series  on  the  subject  of  the  negotia- 
bility and  effect  of  the  transfer  of  bills  of  ladincr,  see  Nat.  Bank  of 
Bristol  V.  Baltimore  &  O.  R.  Co.  (Md.),  15  R.  R.  R.  206,  38  .Am.  & 
Eng.  R.  Cas.,  N.  S.,  206. 
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belong^ed  to  it,  and  not  to  the  mill  company.  Issue  was  joined 
upon  this  claim,  upon  which  the  proof  shows  the  following  facts : 
The  mill  company  was  indebted  to  appellee  bank  in  excess  of 
$20,000  for  money  loaned,  evidenced  by  an  overdraft  account  on 
the  bank's  books.  The  mill  company  shipped  the  two  tanks  of  oil 
to  Louisville,  Ky.,  consigned  to  its  own  order,  and  attached 
drafts  to  the  bills  of  lading.  The  drafts  were  drawn  against 
the  purchase  price  of  the  oil,  and  upon  appellant,  to  whom 
it  had  been  contracted.  The  drafts  were  on  the  dates  of  their 
issue  discounted  to  appellee  bank,  who  then  credited  their  net 
proceeds  to  the  overdrawn  account  of  the  mill  company,  reducing 
it  by  their  net  sum.  The  bank  had  an  agreement  with  the  mill 
company  that,  if  the  drafts  were  not  paid,  they  should  be  charged 
back  to  the  mill  company's  account.  The  drafts  were  not  paid 
or  accepted.  They  were  returned  with  bills  of  lading  attached, 
and  were  charged  up  by  appellee  to  the  mill  company's  ac- 
count. After  all  that  transpired,  and  before  any  other  agree- 
ment or  arrangement  had  been  made  between  the  mill  company 
and  the  bank  respecting  the  oil,  appellant  caused  its  attachment 
to  be  levied  on  the  oil  as  the  property  of  the  mill  company.  The 
bank  had  not  surrendered  the  bills  of  lading. 

In  this  state  it  is  consistently  ruled  that  an  attaching  creditor 
gets  no  greater  right  as  against  holders  of  equities  upon  the 
attached  property  than  the  debtor  himself  then  had.  As  it  has 
been  expressed,  the  attaching  creditor  "stands  in  the  shoes  of 
his  debtor."  It  is  also  held  here  that  the  assignment  of  a  bill 
of  lading  is  a  symbolic  delivery  of  the  property  represented  by 
the  bill.  So  we  come  to  consider  this  controversy  as  if  appellee 
had  the  possession  of  the  attached  property,  which  had  been 
delivered  to  it  to  secure  a  debt  owing  to  it  by  the  pledgor.  The 
drafts  drawn  on  the  Louisville  customer  by  the  shipper,  the  mill 
company,  were  foreign  bills  of  exchange,  of  which  the  mill  com- 
pany was  the  drawer  and  the  bank  was  payee.  They  were 
discounted  to  the  bank  in  part  liquidation  of  its  debt  against  the 
drawer.  The  attached  bills  of  lading  were  given  to  secure  so 
much  of  the  bank's  debt  as  was  evidenced  by  the  bills  of  ex- 
change. When  the  bills  were  dishonored,  the  original  debts 
represented  by  them  were  not  thereby  extinguished,  but  remained 
an  unpaid  obligation  of  the  drawer.  It  is  not  to  be  supposed 
that  the  purpose  of  the  parties  to  the  transaction  was  to  do  less 
than  to  give  to  the  bank  as  security  for  that  much  of  its  debt  a 
lien  upon  the  property  pledged  by  the  symbolic  delivery  of  the 
oil  to  the  creditor.  As  the  lien  was  given  to  secure  so  much  of 
that  debt,  so  long  as  it  remained  undischarged  the  lien  also  con- 
tinued. Of  course,  the  pledgee  could  have  released  its  lien  by 
surrendering  the  pledge.  But  that  it  did  not  do.  On  the  con- 
trar}%  it  held  it  as  security  for  the  identical  items  for  which  it 
was  given  as  security.  The  fact  that  the  bills  of  exchange,  when 
dishonored,  were  charged  back  to  the  drawer's  open  account, 
did  not  affect  its  liability  on  that  part  of  its  indebtedness.  That 
was  merely  a  matter  of  bookkeeping,  in  which  the  real  transac- 
tion of  the  parties  was  not  lost. 
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Though  it  should  be  true  that,  when  the  bank  credited  the  mill 
company's  overdrawn  account  by  the  net  proceeds  of  the  bills  of 
exchangee,  that  much  of  the  original  debt  was  extinguished,  yet 
it  took  the  bills  with  the  attached  collateral  as  evidence  of  the 
drawer's  obligation,  implied  by  its  signature  to  and  discounting 
of  the  bills,  which  was  to  guaranty  that  the  bills  woifld  be  honored 
on  due  presentment.  When  they  were  dishonored,  the  drawer's 
liability  was  not  merely  to  suffer  an  entry  to  be  made  on  the 
payee's  books  showing  that  the  original  debt  had  not  been  paid, 
but  was  to  pay  the  equivalent  sum,  the  guaranty  of  which  the 
collateral  was  pledged.  So  long  as  that  much  of  the  debt  re- 
mained unpaid,  whatever  form  its  evidence  may  have  taken, 
short  of  novation,  the  lien  imposed  by  the  pledge  inhered  to  it. 

The  judgment  of  the  circuit  court  was  in  favor  of  appellee 
bank  on  its  intervening  claim  of  the  oil,  and  being  in  conformity 
to  correct  principles  of  law,  as  we  apprehend,  it  is  affirmed. 


Illinois  Cent.  R.  Co.  et  al,  v.  Jones. 

(Supreme  Court  of  Mississippi,  Dec.  11,  1905.) 

[39  So.  Rep.  493.] 


Carrier»--Connecting  Lines — ^Liability  as  Partners — Evidence.'*' — 
Evidence  in  an  action  for  delay  in  delivery  of  freight,  to  be  trans- 
ported from  G.  to  J.  over  the  Z.  Railroad  and  from  J.  to  T.  over  the 
I.  Railroad,  that  the  two  companies  had  the  same  freight  agent  at 
J.,  the  same  freight  dispatcher  and  other  employees,  and  that  the 
entire  route  from  G.  to  T.  was  under  the  supervision  of  a  common 
traveling  freight  agent,  is  sufficient  to  authorize  a  finding  of  a 
partnership  arrangement  between  the  two  companies,  making  them 
liable  as  partners. 

Appeal  from  Circuit  Court,  Hinds  County;  D.  M.  Miller, 
Judge. 

Suit  by  Howard  Jones  against  the  Illinois  Central  Railroad 
Company  and  the  Yazoo  &  Mississippi  Valley  Railroad  Company 
for  damages  caused  by  delay  in  delivery  of  freight.  From  a 
judgment  in  favor  of  the  plaintiff,  both  deiendants  appeal. 
Affirmed. 

Howard  Jones  arranged  to  feed  and  fatten  for  market  a 
number  of  cattle  at  Terry,  Miss.,  a  station  south  of  Jackson, 
Miss.,  on  the  main  line  of  the  Illinois  Central  Railroad  Company. 
In  November,  1904,  he  bought  of  the  Buckeye  Cotton  Oil  Com- 
pany, of  Greenwood,  Miss.,  a  station  north  of  Jackson,  Miss., 
on  the  Yazoo  &  Mississippi  Valley  Railroad,  35  car  loads  of 
cotton  seed  hulls,  which  was  more  than  sufficient  to  feed  his 
cattle,  which  numbered  about  350  head.     The  hulls  were  to  be 

*For  the  authorities  in  this  series  on  the  subject,  see  foot-notes 
appended  to  Lehigh  Valley  R.  Co.  v.  Dupont  (C.  C.  A.),  12  R.  R.  R. 
83,  35  Am.  &  Eng.  R.  Cas.,  N.  S..  83. 
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shipped  at  the  rate  of  2  car  loads  each  week  over  the  Yazoo  & 
Mississippi  Valley  Railroad  to  Jackson,  thence  over  the  Illinois 
Central  to  Terry,  a  distance  of  only  about  100  miles  in  all.  The 
two  railroads  have  the  same  freight  agent  at  Jackson,  the  same 
train  dispatcher  and  other  employees,  and  the  entire  route  over 
which  the  hulls  were  to  be  shipped  is  under  the  supervision  of 
a  common  traveling?  freig^ht  agent;  Greenwood,  Terry,  and  Jack- 
son all  being  in  his  territory.  During  the  months  of  December 
and  January  the  railroad  made  delays  in  the  delivery  of  14 
car  loads  of  hulls,  though  the  plaintiff  on  several  occasions 
notified  the  agent  at  Terry  and  the  traveling  freight  agent  of 
these  delays  as  they  occurred,  and  explained  the  importance  of 
a  prompt  delivery  of  the  hulls,  which  were  needed  for  feed  stuff. 
In  February  plaintiff  filed  his  suit,  claiming  actual  damages 
caused  by  being  obliged  to  in  emergency  buy  hulls  in  Jackson  at 
a  price  above  the  price  contracted  for  with  the  Buckeye  Cotton 
Oil  Company  and  consequential  damages  caused  by  the  de- 
preciation in  value  of  his  cattle,  due  to  lack  of  feed  stuff  on 
several  occasions  when  plaintiff's  supply  of  hulls  was  low  or 
became  exhausted. 

Mayes  &  Longstreet,  for  appellants. 
Harper  &  Potter,  for  appellee. 

Whitfield,  C.  J.  The  two  points  chiefly  relied  on  for  re- 
versal are:  First,  that  the  evidence  is  insufficient  to  show  any 
partnership  arrangement  between  the  Illinois  Central  Railroad 
and  the  Yazoo  &  Mississippi  Valley  Railroad  such  as  to  render 
either  liable ;  second,  that  no  special  notice  was  given  at  the  time 
the  original  contract  was  made  of  the  important  character  of 
the  shipment — that  is  to  say,  that  the  hulls  were  to  be  used  for 
fattening  cattle.  A  careful  examination  of  the  testimony  sat- 
isfies us  that,  within  the  rule  announced  in  Railroad  v,  Lsunkin, 
78  Miss.  502,  30  South.  47,  there  was  sufficient  evidence  to 
send  the  case  to  the  jury.  As  to  the  question  of  notice,  it  very 
clearly  appears,  the  partnership  arrangement  being  established, 
that  the  plaintiff  did  give  special  notice  that  the  hulls  were 
wanted  for  the  purpose  of  feeding  cattle,  prior  to  each  of  the 
14  shipments,  delay  in  delivery  of  which  is  complained  of  in 
this  case.  The  legal  proposition  is  thus  satisfied  by  the  testi-* 
mony  in  the  case. 

Affirmed. 
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Chicago  Union  Traction  Co.  et  al.  v.  Mee. 

(Supreme  Court  of  Illinois,  Oct.  24,  1905.) 
[75  N.  E.  Rep.  800.] 

Carriers — Injury  to  PaMenger — Presumptions.* — There  is  no  pre- 
sumption of  negligence  on  the  part  of  a  street  car  company,  on 
proof  that  a  passenger  using  due  care  was  injured  as  the  result  of  a 
collision  between  the  car  and  a  passing  wagon. 

Same — Burden  of  Proof.* — In  an  action  for  injuries  to  a  passenger 
on  a  street  car  by  collision  with  a  wagon,  where  the  evidence  is  con- 
flicting as  to  whether  the  car  ran  into  the  wagon  or  the  wagon 
backed  into  the  car,  it  is  error  to  refuse  an  instruction  that  the  burden 
of  proof  is  on  plaintiff  to  show  by  a  preponderance  of  evidence  that 
defendant  was  guilty  of  negligence. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Thomas  Mee  against  the  Chicago  Union  Traction 
Company  and  others.  Judgment  for  plaintiff,  affirmed  by  the 
Appellate  Court,  and  defendants  appeal.    Reversed. 

Rehearing  denied  December  6,  1905. 

This  is  an  action  in  case,  brought  by  the  appellee  against  the 
appellant  companies  to  recover  damages  for  a  personal  injury 
resulting  from  a  collision  between  a  street  car  and  a  wagon. 
The  plea  to  the  declaration  was  the  general  issue.  The  trial  of 
the  cause  resulted  in  judgment  and  verdict  in  favor  of  the 
appellee  for  $8,000.  This  judgment  has  been  affirmed  by  the 
Appellate  Court,  and  the  present  appeal  is  from  such  judgment 
of  affirmance.  The  declaration  as  finally  amended  alleges,  among 
other  things,  as  follows:  "That  on  September  9.  1901,  the 
Chicago  West  Division  Railway  Company  was  the  owner  of  a 
certain  street  railway  extending  along  Twelfth  street  in  the  city 
of  Chicago,  and  that  before  that  time  the  said  Chicago  West 
Division  Street  Railway  Company  had  surrendered  and  delivered 
possession  and  control  of  said  railway  to  the  West  Chicago  Street 
Railroad  Companv,  and  said  latter  company  afterward,  and  prior 
to  the  time  of  the  injury  complained  of,  delivered  and  surrendered 
possession  and  control  of  said  railway  to  the  defendant,  the 
Chicago  Union  Traction  Company ;  that  the  last-named  company 
from  said  time  to,  and  subsequent  to  the  time  of  the  injury 
aforesaid,  was  possessed  of  and  operated  said  railway  and  certain 
street  cars  thereon  as  a  common  carrier  of  passengers  for  hire; 
that  the  olaintiff  at  the  time  and  place  aforesaid  became  and  was 
accepted  by  the  defendant,  the  Chicago  Union  Traction  Com- 
pany, as  a  passenger  for  hire  on  one  of  said  defendant's  street 

*For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  that  a  passenger  is  in- 
iured,  see  foot-note  appended  to  Minahan  v.  Grand  Trunk  Western 
Ry.  Co.  (C.  C.  A.),  16  R.  R.  R.  562.  39  Am.  &  Eng.  R.  Cas..  N.  S.,  662; 
Price  V.  St.  Louis,  etc.,  Ry.  Co.  (Ark.),  16  R.  R.  R.  534,  39  Am.  & 
Eng.  R.  Cas.,  N.  S.,  534;  foot-note  appended  to  Fagan  v.  Rhode  Is- 
land Co.  (R.  I.),  16  R.  R.  R.  22,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  22; 
Redmon  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  15  R.  R.  R.  248,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  248. 
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cars,  which  it  was  then  and  there  operating^  eastward  on  said 
railway;  that,  when  said  car  reached  the  vicinity  of  May  street 
and  said  railway,  the  defendant,  the  Chicag^o  Union  Traction 
Company,  through  its  servants  in  charge  of  the  management  and 
operation  of  said  car,  then  and  there  so  recklessly,  carelessly  and 
negligently  ran,  managed  and  operated  said  car  that  as  a  direct 
result,  and  in  consequence  of  said  reckless,  negligent  and  care- 
less manner  in  which  said  servants  ran,  managed  and  operated 
said  car,  the  said  car  then  and  there  ran  into  and  collided  with 
great  force  and  violence  against  a  certain  wagon  then  and 
there  on  said  street,  and  the  plaintiff,  while  he  was  riding  on 
said  car  as  such  passenger  for  hire,  and  while  he  was  exercising 
ordinary  care  and  caution  for  his  own  safety,  was  thereby  then 
and  there,  as  a  direct  result  of  said  collision,  crushed  and  in- 
jured, and  his  left  arm  was  crushed,  sprained,  dislocated  and 
broken,"  etc. 

John  A.  Rose  and  Albert  M.  Cross  {W.  IV.  Gurley,  of  coun- 
sel), for  appellants. 
James  McShane,  for  appellee. 

Magruder,  J.  (after  stating  the  facts).  When  the  injury  for 
which  damages  are  sought  in  the  present  suit  happened  to  ap- 
pellee, he  was  riding  on  one  of  appellants'  cars,  traveling  east- 
ward on  Twelfth  street.  There  were  two  tracks  in  the  street. 
On  the  north  one  of  these  tracks  cars  ran  westward,  and  on  the 
south  track  cars  ran  eastward.  Appellee  was  in  the  car  on  the 
south  track  and  was  approaching  May  street,  which  crosses 
Twelfth  street  and  runs  north  and  south.  There  was  a  fire 
engine  and  truck  house  on  the  south  side  of  Twelfth  street  just' 
west  of  May  street,  and  partly  in  May  street  itself.  The  acci- 
dent happened  on  September  9,  1901,  and  the  car  in  which  ap- 
pellee was  riding  was  an  open  car  with  an  aisle  running  through 
the  center  and  short  seats  on  either  side  of  the  aisle,  some  facing 
towards  the  front  of  the  car  and  some  facing  towards  the  rear  of 
the  car.  Appellee  was  sitting  on  the  first  seat  next  to  the  par- 
tition, which  was  partly  glass,  between  the  front  platform  of  the 
car  and  the  body  of  the  car.  He  was  facing  westward,  and 
therefore  had  his  back  towards  the  front  of  the  car.  As  the  car 
going  eastward  approached  May  street,  there  was  a  wagon  pro- 
ceeding eastward  in  front  of  the  car,  and  upon  the  south  track 
of  the  appellant  companies,  in  Twelfth  street.  Just  before  the 
car  reached  the  engine  house  on  May  street,  the  drivdr  of  the 
wagon  turned  south  with  a  view  of  leaving  the  track.  The 
wagon  was  what  was  known  as  a  hay  wagon,  used  for  hauliner 
hay,  and  upon  it  was  a  large  platform  some  16  feet  long,  and 
projecting  two  or  three  feet  on  each  side  over  the  wheels  of 
the  wagon.  It  is  conceded  that,  when  the  accident  occurred,  the 
driver  had  turned  his  horses  and  also  the  front  wheels  of  the 
wagon  out  of  the  track  southward.  The  dispute  between  the 
parties  is  whether  or  not  the  driver  had  driven  his  wagon  entirely 
off  the  track  before  the  collision  occurred,  or  whether  the  car 
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advanced  against  the  wagon  before  it  left  the  track.  The  front 
of  the  car  appears  to  have  passed  the  wagon  without  injury, 
but  the  middle  of  the  car  struck  the  northwest  corner  of  the 
wag^on,  and  several  of  the  stanchions  of  the  car  were  broken, 
and  one  or  more  of  the  seats  were  torn  out,  and  plaintiff  was 
thrown  out  of  the  car  and  injured. 

The  theory  of  the  appellee  is  that  the  motorman  who  was 
propelling  the  car  ran  the  car  into  the  end  of  the  wagon  before 
il  had  left  the  track,  and  while  a  part  of  the  rear  of  the  wagon 
was  still  on  the  track.  The  theory  of  the  appellants  is  that  the 
wagon  had  left  the  track,  and  had  gone  a  sufficient  distance 
south  of  the  south  rail  of  the  track  to  justify  the  motorman  in 
moving  the  car  along  with  a  view  of  passing  the  wagon;  that, 
after  the  driver  of  the  wagon  had  driven  his  wagon  oflf  the  track, 
he  ran  against  a  telephone  or  telegraph  pole,  standing  on  the 
south  side  of  Twelfth  street  and  near  the  sidewalk  curb,  and  was 
thereby  forced  to  back  his  wagon,  so  as  to  run  against  and  strike 
the  car.  Appellants  contend  that,  when  the  horses  or  the  pole 
of  the  wagon  ran  against  the  telephone  pole,  either  the  driver 
backed  his  wagon,  or  the  horses  themselves  involuntarily  backed, 
sc  as  to  push  the  wagon  against  the  car.  It  is  urged  in  support 
of  this  theory  that  the  front  part  of  the  car  was  not  struck,  but 
the  middle  of  the  car  was  struck,  showing  that  a  portion  of 
the  car  had  passed  the  wagon  before  the  collision  occurred.  On 
the  one  side,  it  is  contended  that  the  motorman  ran  his  car 
into  the  wagon  before  it  left  the  track,  and,  on  the  other  side, 
ii  is  contended  that  the  motorman  was  moving  his  car  along  after 
the  wagon  had  left  the  track,  but  that  the  wagon  backed  in  the 
way  stated,  and  struck  his  car.  If  the  theory  of  the  appellee  is 
correct,  then  the  appellants  were  guilty  of  negligence  in  at- 
tempting to  move  the  car  or  train  of  cars  along  the  track  before 
the  wagon  had  left  it.  If,  however,  the  theory  of  the  appellants 
is  true,  then  the  collision  occurred  because  of  the  backing  of  the 
wagon  onto  the  track  after  it  had  left  the  same  and  the  conse- 
quent striking  of  the  car  by  the  wagon,  in  which  latter  case 
the  collision  was  not  the  fault  of  the  appellants,  but  was  either 
the  fault  of  the  driver  of  the  wagon,  or  was  an  inevitable  acci- 
dent. The  appellee  introduced  testimony  on  the  trial  below  tend- 
ing to  show  that  the  wagon  had  not  left  the  track  when  it  was 
struck  bv  the  car.  The  appellants  introdviced  testimony  tending 
to  show  that  the  wagon  left  the  track  and  then  backed  against 
the  car  and  struck  it.  There  was  a  sharp  conflict  in  the  testimony 
as  to  whether  or  not  the  wagon  had  actually  left  the  track 
when  the  collision  occurred,  or  whether  it  backed  up  against 
the  car  after  it  had  left  the  track.  In  view  of  this  conflict  in 
the  evidence  it  was  important  that  the  jury  should  be  correctly 
instructed  as  to  the  law  of  the  case. 

Appellants  assign  as  error  the  giving  of  certain  instructions 
on  behalf  of  the  appellee  by  the  trial  court,  and  the  refusal  of 
certain  instructions  asked  bv  the  appellants.  In  the  view  we  take 
of  the  case  it  is  only  necessary  to  consider  the  action  of  the 
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court  in  refusing  to  give  instructions  Nos.  8  and  9  asked  by  the 
appellants.  Those  instructions  are  as  follows:  (8)  "The  court 
instructs  the  jury  that  the  burden  of  proof  is  not  upon  the  de- 
fendants to  show  that  they  are  not  guilty  of  the  specific  negli- 
gence charged  in  the  declaration,  or  in  some  count  thereof,  but 
the  burden  is  upon  the  plaintiff  to  prove  that  the  defendants  are 
guilty,  and  also  to  prove  that  he  himself  was  in  the  exercise  of 
ordinary  care  for  his  own  safety,  and  this  rule  as  to  the  burden 
of  proof  is  binding  in  law,  and  must  govern  the  jury  in  deciding 
this  case.  The  jury  have  no  right  to  disregard  said  rule  or  to 
adopt  any  other  in  lieu  thereof,  but  in  considering  the  evidence 
and  coming  to  a  verdict  the  jury  should  adhere  strictly  to  said 
rule."  (9)  **The  jury  are  instructed  that  the  plaintiff  is  required 
by  law  to  establish  his  case  by  a  preponderance  of  the  evidence 
before  he  can  recover.  If  the  plaintiff  in  this  suit  has  not  so 
established  his  case,  or  if  the  evidence  is  evenly  balanced  so  that 
the  jury  are  in  doubt  and  unable  to  say  on  which  side  is  the 
preponderance,  or  if  the  preponderance  of  the  evidence  is  in 
favor  of  the  defendants,  then,  in  either  of  these  cases,  the  verdict 
should  be  not  guilty." 

The  accident  in  this  case  was  the  result  of  a  collision  between 
a  car  of  the  appellants  and  a  wagon  upon  the  street.    In  Chicago 
City  Railway  Co.  v.  Rood,  163  111.  477,  45  N.  E.  238,  54  Am 
St.  Rep.  478,  it  was  held  as  follows:    "Proof  that  a  passenger 
was  injured  while  exercising  ordinary  care  is  not  sufficient  to 
raise  a  presumption  of  negligence  against  the  carrier,  unless  it 
is  shown  that  the  cause  of  the  injury  was  in  some  manner  within 
its  control.     The  fact  that  a  passenger  on  a  street  car,  while 
exercising  ordinary  care,  was  struck  by  a  passing  wagon  and 
injured,  does  not  of  itself  raise  a  presumption  of  negligence 
against  the  street  car  company."    And  in  the  Rood  Case,  supra, 
it  was  said  (page  482  of  163  111.,  page  240  of  45  N.  E.)  :  "Where 
the  injury  occurs  by  reason  of  any  defect  in  the*  machinery,  or 
cars,  or  apparatus,  or  track  of  the  carrier,  or  where  there  is 
anything  improper  or  unskillful  or  negligent  in  the  conduct  of 
its  servants,  or  unsafe  in  the  appliances  of  transportation,  the 
presumption  then  arises  in  favor  of  the  negligence  of  the  carrier, 
and  the  burden  of  rebutting  this  presumption  is  thrown  upon  it. 
But  if  the  plaintiff's  own  evidence  shows  that  the  accident  was 
due  to  a  cause  beyond  the  control  of  the  carrier,  as  the  presence 
of  vis  major,  or  the  tortious  act  of  a  stranger,  tending  to  pro- 
duce the  accident,  no  such  prima  facie  case  is  made  out  as  will 
throw  the  burden  upon  the  carrier  of  showing  that  it  was  not 
guilty  of  negligence."     In  the  case  at  bar,  therefore,  there  was 
no  presumption  in  favor  of  the  negligence  of  the  appellants,  so 
as  to  throw  upon  the  appellants  the  burden  of  proving  that  they 
were  not  negligent.     On  the  contrary,  the  burden  of  proof  was 
upon  the  appellee  to  show  that  the  defendants  were  negligent. 
Consequently,  the  eighth  instruction  was  correct  in  telling  the 
jury  that  the  burden  of  proof  was  upon  the  appellee  to  show 
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that  the  defendants  were  fi^ilty  of  negligence;  and  the  instruc- 
tion should  have  been  given. 

It  has  been  said  that  the  term  "burden  of  proof"  has  two 
distinct  meanings.  "It  is  used  to  refer,  first,  to  the  duty  of 
establishing  the  truth  of  a  given  proposition  or  issue  by  such  a 
quantum  of  evidence  as  the  law  demands  in  the  case,  whether 
civil  or  criminal,  in  which  the  issue  arises,  and,  second,  to  the 
duty  of  producing  evidence  at  the  beginning,  or  at  any  subse- 
quent stage  of  the  trial,  in  order  to  make  or  meet  a  prima  facie 
case."  5  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  22.  In  Egbers 
r,  Egbers,  177  111.  82,  52  N.  E.  285,  after  quoting  the  foregoing 
extract  from  the  American  and  English  Encyclopedia  of  Law, 
we  said  (page  88  of  177  111.,  page  287  of  52  N.  E.)  :  "Gen- 
erally speaking,  the  burden  of  proof,  in  the  sense  of  the  duty  of 
producing  evidence,  passes  from  party  to  party  as  the  case 
progresses,  while  the  burden  of  proof,  meaning  the  obligation  to 
establish  the  truth  of  the  claim  by  a  preponderance  of  evidence, 
rests  throughout  upon  the  party  asserting  the  affirmative  of  the 
issue,  and,  unless  he  meets  this  obligation  upon  the  whole  case, 
he  fails.  This  burden  of  proof  never  shifts  during  the  course 
of  a  trial,  but  remains  with  him  to  the  end."  Here,  the  burden 
of  proof  was  upon  the  appellee  to  show  that  the  defendants 
were  guilty  of  negligence,  and  was  not  upon  appellants  to  show 
that  they  were  not  guilty  of  negligence,  and  this  burden  of  proof 
did  not  shift  during  the  trial,  but  remained  with  the  appellee  to 
the  end.  "The  burden  of  proof,  meaning  the  obligation  to  es- 
tablish the  truth  of  the  claim  by  a  preponderance  of  evidence, 
rests  throughout  upon  the  |ilaintiff."  5  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  p.  22.  It  is  true  that  the  appellee  introduced 
evidence  tending  to  show  that  the  appellants  were  guilty  of 
negligence  in  running  their  car  against  the  wagon  before  it  had 
left  the  track ;  and  after  that  the  defendants  introduced  evidence 
to  rebut  the  case  made  by  the  appellee,  and  tending  to  show 
that  the  wagon  backed  up  against  the  car  after  it  had  left  the 
track.  In  some  of  the  text-books  and  decisions  it  is  said  that, 
by  reason  of  the  introduction  of  this  rebutting  testimony  by  the 
defendant  in  the  case,  the  burden  of  proof  is  shifted,  but  "all 
that  it  meant  by  this  is  that  there  is  a  necessity  of  evidence  to 
answer  the  prima  facie  case,  or  it  will  prevail,  but  the  burden  of 
maintaining  the  affirmative  of  the  issue  involved  in  the  action 
i?  upon  the  party  alleging  the  fact  which  constitutes  the  issue; 
and  this  burden  remains  throughout  the  trial."  Jones  on  the 
Law  of  Evidence,  §  175. 

Instruction  No.  9  should  have  been  given  in  connection  with 
instruction  8,  as  requested  by  the  appellants.  We  see  no  ob- 
jection to  this  instruction  No.  9,  as  it  told  the  jury  that  the  ap- 
pellee must  establish  his  case  by  a  preponderance  of  the  evidence 
before  he  could  recover.  It  was  sufficiently  apparent  frojn 
instructions  given  to  the  jury  and  not  here  objected  to  that  the 
appellee  was  bound  to  prove  that  he  was  in  the  exercise  of 
ordinary  care  for  his  own  safety  when  he  was  injured,  and  that 
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he  was  injured  in  consequence  of  the  ne^lig^ence  of  the  de- 
fendants. Therefore  the  jury  would  necessarily  understand  that 
to  establish  his  case  the  appellee  must  prove  the  exercise  of 
ordinary  care  on  his  part,  and  that  the  defendants  were  Ruilty 
of  negligence,  which  caused  the  injury.  Calumet  Iron  &  Steel 
Co.  V,  Martin,  115  111.  358,  3  N.  E.  456;  Chicago,  Burlington 
&  Quincy  Railroad  Co.  v.  Warner,  123  111.  38.  14  N.  E.  206; 
Village  of  Mansfield  v.  Moore,  124  111.  133,  16  N.  E.  246 ;  Lake 
Shore  &  Michigan  Southern  Railway  Co.  v.  Hessions,  150  111. 
546,  37  N.  E.  905;  Pullman  Palace  Car  Co.  v.  Laack,  143  III. 
242,  32  N.  E.  285,  18  L.  R.  A.  215;  Atchison,  Topeka  &  Santa 
Fe  Railroad  Co.  v.  Feehan,  149  111.  202,  36  N.  E.  1036 ;  Chicago 
Terminal  Railroad  Co.  v.  Schmelling,  197  111.  619,  64  N.  E.  714; 
Beidler  v.  King,  209  111.  302,  70  N.  E.  763,  101  Am.  St.  Rep. 
246.  In  North  Chicago  Street  Railway  Co.  v.  Louis,  138  111.  9. 
27  N.  E.  451,  it  was  held  to  be  a  requirement  of  the  law  that  in 
civil  cases  the  plaintiff  must  prove  his  case  by  a  preponderance 
of  the  evidence,  and  it  was  there  held  to  be  error  for  the  court  to 
refuse  an  instruction  to  the  effect  that  the  plaintiff  must  make 
and  establish  his  case  by  a  preponderance  of  the  evidence. 

Inasmuch   as  there   was  evidence   tending  to  show   that  the 
accident  which  caused  the  injury  to  the  present  appellee,  was  the 
result  of  a  collision  between  a  car  of  appellants  and  a  wagon 
driven  by  a  third  person  or  outside  party,  and  inasmuch  as  the 
wagon  and  the  driver  thereof  were  not  under  the  control   in 
any  way  of  the  appellants,  and  inasmuch  as  no  presitmption  of 
negligence  on  the  part  of  the  appellants  necessarily  arose  be- 
cause of  the  injury,  and  inasmuch  as  the  burden  of  proof  was 
for  that  reason  upon  the  appellee  to  show  that  the  appellants 
were  guilty  of  negligence  in  producing  the   injury,   and   such 
burden  of  proof  continued  to  rest  upon  the  appellee  even  after 
the   appellants   had   introduced   tbeir    rebutting   testimony   and 
throughout  the  whole  of  the  trial,  it  was,  in  our  opinion,  error 
for  the  trial  court  to  refuse  to  give  instructions  8  and  9  asked  by 
the  appellants.    It  cannot  be  said  that  the  substance  of  these  in- 
structions was  embodied  in  any  other  instructions  which   were 
given  for  either  party.     Counsel  for  appellee  refers  in  this  con- 
nection to  instruction  No.  18,  given  for  the  appellants,  as  an- 
nouncing the  doctrine  embodied  in  the  refused  instruction  No.  8. 
Instruction  No.  18,  however,  only  states  that  the  burden  of  proof 
was  upon  the  appellee  to  show  by  a  preponderance  of  the  evidence 
that  he  was  in  the  exercise  of  due  care,  but  does  not  state  that 
the  burden  of  proof  was  upon  him  to  show  that  the  appellants 
were  guilty  of  the  negligence  which  caused  the  injury.     The 
other  instructions  referred  to  by  counsel  for  appellee,  as  embody- 
ing the  same  principle  announced  in  the  refused  instruction  No 
8,  sav  nothing  whatever  about  the  burden  of  proof.     We  are. 
therefore,  unable  to  say  that  the  appellants  were  not  prejudiced 
by  the  refusal  of  the  court  to  give  instructions  Nos.  8  and  9. 

For  the  reasons  above  stated,  the  judgments  of  the  Appellate- 
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Court  and  superior  court  of  Cook  county  are  reversed,  and  tlio 
cause  is  remanded  to  the  latter  court  for  further  proceedings  in 
accordance  with  the  views  herein  expressed. 
Reversed  and  remanded. 


Chicago  City  Ry.  Co.  v.  Schmidt. 

(Supreme  Court  of  Illinois,  Oct.  24,  1905.)  • 
[75  N.   E.   Rep.  383.1 

Appeal — Review. — Where,  on  appeal  to  the  Supreme  Court  from 
the  Appellate  Court,  appellant  obtains  leave  to  file  the  briefs  and 
arRuments  used  in  the  Appellate  Court,  only  those  points  urjfed  in 
the  Appellate  Court  will  be  reviewed,  and  not  those  made  in  a 
petition  for  rehearins:  in  the  Appellate  Court;  permission  for  leave 
to  file  having  been  denied. 

Carriers — ^Injury  to  Passengers — Negligence.* — Running  an  extra 
car  so  close  to  a  preceding  car  that  it  could  not  be  stopped  on  the 
slippery  rails  when  the  preceding  car  had  stopped  at  a  street  cross- 
ing shows  negligence  in  managing  the  car. 

Same — Contributory  Negligence.t — ^Where  a  car  had  stopped  to  al- 
low passengers  to  get  off  at  a  crossing,  that  a  passenger  stood  on  the 
rear  bumper  of  the  car,  not  knowing  that  another  car  was  approach- 
ing from  the  rear,  is  not  negligence  per  se. 

Same — Instructions. — In  an  action  to  recover  for  injuries  received 
in  a  rear-end  collision  between  street  cars,  an  instruction  directing 
a  verdict  for  defendant,  if  the  collision  was  caused  by  the  unavoid- 
able slipping  of  the  rear  car  on  the  wet  rails,  or  if  the  usual  means 
were  taken  to  stop  it,  is  properly  refused  for  failing  to  consider  the 
question  as  to  whether  the  motorman  attempted  to  stop  the  rear 
car  in  due  time. 

Trial — Instructions. — The  refusal  of  instructions  already  covered  by 
those  given  is  not  reversible  error. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  William  F.  Schmidt  agfainst  the  Chicapfo  Citv  Rail- 
way Company.  Judgment  for  plaintiff  was  affirmed  by  the 
Appellate  Court,  and  defendant  appeals.    Affirmed. 

William  /.  Hynes,  Watson  J.  Ferry,  lames  W.  Duncan,  and 
C.  Lc  Roy  Brozvn  (Mason  B.  Starring  and  W.  B.  Williams,  of 
counsel),  for  appellant. 

Richolson  &  Levy  (C.  Stuart  Beattie,  of  counsel),  for  ap- 
pellee. 

♦For  the  authorities  in  this  series  on  the  duties  and  liabilities  of  a 
carrier  with  respect  to  collisions  between  trains  or  cars,  see  foot-notes 
appended  to  Rodman  v.  North  Jersey  St.  Ry.  Co.  (N.  J.),  14  R.  R. 
R.  244,  37  Am.  &  Eng.  R.  Cas..  N.  S.,  244. 

tFor  the  authorities  in  this  series  on  the  contributory  negligence 
of  passengers  in  riding  in  dangerous  positions,  see  foot-note  ap- 
pended to  Huber  v.  Cedar  Rapids  &  M.  C.  Ry.  Co.  (Iowa),  12  R.  R. 
R.  768,  35  Am.  &  Eng.  R.  Cas.,  N.  S..  768;  foot-notes  appended  to 
Radlcy  v.  Columbia  So.  Ry.  Co.  (Ore.),  12  R.  R.  R.  153,  35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  153. 

21  R  R  R-46 
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Wilkin,  J.  This  is  an  appeal  from  a  judgement  of  the  Ap- 
pellate Court  for  the  first  District,  affirming  a  judgment  of  the 
superior  court  of  Cook  county,  in  favor  of  the  appellee  and 
against  the  appellant,  for  $8,000  awarded  as  damages  to  him 
for  an  alleged  personal  injury.  By  leave  of  the  court  the  brief 
filed  by  the  appellant  company  in  the  Appellate  Court  has  been 
filed  in  this  court,  from  which  it  appears  that  only  two  grounds 
of  reversal  were  urged  in  that  court,  viz. :  **(1)  That  the  verdict 
is  not  justified  by  the  evidence;  (2)  for  errors  in  the  giving  to 
the  jury  of  improper,  and  the  refusal  to  give  proper,  instruc- 
tions." This  appeal  brings  before  us  only  such  errors  as  were 
urged  in  the  Appellate  Court.  Central  Union  Building  Co.  v. 
Kolander.  212  111.  27,  72  N.  E.  50,  and  authorities  there  cited. 

The  first  of  the  above-stated  grounds  of  reversal  is  evidently 
intended  to  raise  the  question  whether  there  was  any  evidence 
introduced  before  the  jury  fairly  tending  to  support  plaintiflF's 
cause  of  action,  which  question  was  raised  in  the  trial  court  by 
the  refusal  to  give  a  peremptory  instruction  to  find  for  the  de- 
fendant. This  instruction  was  asked,  and  its  refusal  is  urged 
as  error  on  two  grounds :  First,  that  the  evidence  wholly  failed 
to  show  that  the  plaintiff  was  in  the  exercise  of  reasonable 
care  for  his  own  safety  at  the  time  of  the  accident ;  and,  second, 
that  it  fails  to  establish  the  fact  of  the  defendant's  negligence, 
as  charged  in  the  declaration.  The  several  counts  of  the  decla- 
ration charged  that  the  plaintiff  was  a  passenger  on  a  car  of 
the  defendant,  which  was  followed  by  another  car  running  in  the 
same  direction;  that,  when  the  car  upon  which  plaintiflf  was 
riding  stopped  at  the  intersection  of  Eighteenth  and  South  Clark 
streets  for  the  purpose  of  discharging  passengers,  the  plaintiff, 
to  make  room  so  that  they  could  alight,  had  to  leave  the  rear 
platform,  and  he  stepped  around  to  the  rear  end  of  the  car,  and 
it  was  then  and  there  the  duty  of  the  defendant  to  use  due  care 
about  the  management  of  its  said  second  car,  and  not  to  run 
said  car  against  and  into  said  first  car  and  plaintiff,  yet  the 
defendant  did  not  regard  its  duty  or  use  due  care  in  that  behalf, 
but,  on  the  contrary,  while  the  plaintiff  was  in  the  exercise  of 
due  care  and  caution,  the  defendant  negligently  and  wrongfully, 
with  great  force  and  violence,  ran  the  said  second  car  against 
and  into  said  first  car,  and  the  plaintiff,  by  means  thereof,  was 
injured. 

The  evidence  shows  that  about  the  hour  of  6  o'clock  on  the 
evening  of  the  16th  of  December,  1900,  the  plaintiff  was  a 
passenger  on  the  street  car  which  the  appellant  company  was 
running  southward  on  South  Clark  street,  in  the  city  of  Chicago. 
He  boarded  the  car  at  Van  Buren  street,  and,  the  seats  being 
occupied  and  the  aisles  crowded  with  passengers,  he,  with  others, 
stood  upon  the  rear  platform,  which  was  also  crowded.  The 
evidence  on  behalf  of  plaintiff  is  to  the  effect  that  he  stood  upon 
the  platform  until  the  car  reached  the  crossing  of  Twelfth 
street,  and  then  stood  with  his  right  foot  on  the  steps  of  the  car 
and   his   left   on  the  corner  of  the  bumper;  his  body  leaning 
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against  the  post  of  the  vestibule.  When  the  car  reached  the 
south  side  of  Eighteenth  street  it  stopped  to  permit  passenjg^ers 
to  ^et  off,  and  it  became  necessary  for  those  on  the  platform  to 
vacate  the  same  in  order  to  make  room  for  those  wishing  to 
alight.  A  witness  named  Hamill,  who  was  a  passenger  on  the 
car  and  also  rode  on  the  rear  platform,  testified:  "The  car 
stopped  at  Eij^hteenth  street  to  let  some  passengers  off,  and  as 
the  platform  was  very  crowded  some  of  us  had  to  make  way  to 
leave  these  passengers  off,  and  then  the  car  that  was  following 
us  run  into  us."  The  plaintiff  testified  that  he  stood  on  the  rear 
platform  from  the  time  he  got  on  the  car  because  there  was  no 
room  inside,  and  that  he  paid  his  fare  to  the  conductor  while 
so  riding.  He  says :  "I  was  standing  on  the  platform  from  the 
first,  and  I  remained  on  the  platform  up  to  Twelfth  street.  I 
then  assumed  the  position  with  one  foot  on  the  step  and  one  on 
the  deadwood  or  bumper,  hanging  onto  the  rear  handle.  There 
was  a  vestibule  on  the  car.  The  dashboard  continued  up  to  the 
roof.  *  *  *  The  car  stopped  at  Eighteenth  street  to  let  off 
passengers,  and  I  noticed  passengers  coming  up.  The  platform 
was  pretty  well  filled.  I  then  got  around  back  of  the  car.  The 
people  wanted  to  get  out,  and  I  stepped  around  to  make  room. 
The  car  was  standing  still.  I  was  just  in  the  center  of  the  car, 
and  was  holding  onto  the  lower  window  case.  I  was  facing 
directly  to  the  car,  south,  watching  passengers  get  off.  When  I 
moved  around  there  no  car  was  in  sight."  On  cross-examination 
he  further  testified,  speaking  of  his  position  at  the  time  of  the 
injury:  "In  my  judgment  I  was  in  this  position  about  one-half 
a  minute.  I  expected,  just  as  soon  as  those  parties  got  off,  to 
leave  the  center  of  the  car  and  go  back  around  to  the  rear  of 
the  platform  again.  That  was  my  intention.  For  the  purpose 
of  allowing  people  to  step  off  the  hind  step  of  the  car  I  passed 
around  and  located  myself  in  this  position,  looking  in  through 
the  window  in  the  center  of  the  vestibule  in  the  end."  While 
standing  on  the  bumper,  as  above  described,  another  car,  which 
the  company  was  propelling  southward  along  the  same  track, 
ran  across  the  intersection  of  Eighteenth  street  and  struck  the 
one  on  which  the  plaintiff  was  standing.  The  headlight  of  the 
rear  car  struck  the  right  foot  of  the  plaintiff  and  pushed  it 
against  a  hook  on  the  outside  of  the  vestibule,  crushing  the 
bones  and  permanently  injuring  and  disabling  the  foot,  rendering 
it  substantially  useless. 

The  plaintiff  was  not  riding  on  the  bumper,  as  seems  to  be 
contended  by  appellant.  At  least,  there  is  evidence  fairly  tending 
to  prove  that  he  got  out  on  the  rear  of  the  car  after  it  had 
stopped  at  Eighteenth  street,  and  there  is  no  dispute  that  the 
car  was  not  moving  at  the  time  of  the  collision,  but  was  standing 
still.  If  he  had  voluntarily  taken  the  unusual  position  in  which 
he  was  injured,  for  the  purpose  of  riding  as  a  passenger,  he 
might  doubtless  have  been  held  guilty  of  contributory  negligence 
per  se.  But  that  is  not  the  case  made  by  the  evidence.  There 
is  no  proof  that  he  had  reason  to  expect  a  car  from  the  rear. 
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and  whether,  in  grettin^  out  of  the  way  of  the  passengers  desirin^:: 
to  gfet  off  the  car,  he  was  g^uilty  of  neglig^ence,  was  a  question 
of  fact  for  the  jury  under  all  the  facts  and  circumstances  of 
the  case.  There  was  evidence  fairly  tending  to  show  that  the 
plaintiff  was  in  the  exercise  of  due  care.  The  motorman  on  the 
rear  car  did  not  have  a  regular  run,  but  was  called  an  "extra." 
being  called  on  only  when  some  one  regularly  employed  was  not 
on  duty.  He  had  been  so  engaged  for  from  four  to  six  weeks. 
He  testified  that  he  saw  the  front  car  when  he  was  at  Sixteenth 
street,  two  blocks  north  of  the  place  of  the  collision,  and  that 
plaintiff  w^as  then  on  the  rear  bumper;  also  that  he  knew  that 
the  forward  car  would  stop  at  street  crossings  to  receive  and 
discharge  passengers.  He  made  no  effort  to  slacken  the  speed 
of  his  car  until  he  had  reached  a  point  10  or  20  feet  north  of 
Eighteenth  street,  when  he  says  he  saw  the  front  car  on  the 
south  side  of  Eighteenth  street  and  saw  the  plaintiff  standing  on 
the  bumper.  He  then  made  every  effort  to  stop  the  car,  but  the 
wheels  slipped  on  the  rails,  which  were  wet,  and  he  was  unable 
to  control  it  until  it  came  in  contact  with  the  car  in  front.  He 
did  not  claim  that  he  sounded  the  gong  or  gave  any  alarni, 
except  that  he  **hollered"  two  or  three  times.  Conceding  that 
he  did  all  he  could  to  avoid  the  accident  after  he  reached  the 
point  10  or  20  feet  north  of  Eighteenth  street,  the  question  still 
remains  whether  he  was  not  guilty  of  negligence  in  postponing 
his  efforts  to  control  the  car  until  he  reached  that  point;  that 
is,  whether  he  made  timely  efforts  to  control  the  car.  He  must 
be  held  to  have  known  of  the  condition  of  the  rails  and  the  dan- 
ger of  the  wheels  slipping.  The  jur>'  also  had  a  right,  in  de- 
termining the  question  of  his  negligence,  to  take  into  consideration 
the  fact  that  he  failed  to  give  the  usual  alarm  or  signal.  If 
he  had  rung  the  gong  promptly  upon  discovering  that  he  could 
not  stop  the  car,  the  one  in  front  might  have  moved  forward  or 
the  plaintiff  might  have  saved  himself  by  getting  off  the  bumper. 
Hallooing  was  not  the  usual  or  proper  way  of  giving  the  alarm. 
Plaintiff  may  or  may  not  have  heard  it,  or,  if  he  did,  failed  to 
understand  what  was  said.  We  are  of  the  opinion  that  the  evi- 
dence, though  conflicting,  fairly  tended  to  show  that  the  rear  car 
was  negligently  managed  and  that  such  negligence  caused  the 
injury.  The  trial  court  did  not  err  in  refusing  to  take  the  case 
from  the  jury. 

Instruction  No.  1,  given  on  behalf  of  the  plaintiff,  advised  the 
jury  that  the  defendant  was  bound,  under  the  law,  to  exercise 
the  highest  degree  of  care  and  caution  consistent  with  the  prac- 
tical operation  of  its  cars  to  save  the  plaintiff  from  injury  while 
he  was,  if  he  was,  a  passenger  on  said  car.  It  is  said  this  instruc- 
tion was  erroneous  because  the  defendant  was  not  charged  by 
the  declaration  with  any  violation  of  duty  to  protect  or  guard 
plaintiff  against  injury.  We  do  not  so  read  the  declaration. 
It  charges  that  the  plaintiff  was  a  passenger  upon  the  defendant's 
car,  and  that  he  was  injured  through  the  negligence  of  the 
servants  of  the  company.     It  is  also  said  that  the  instruction 
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ignored  the  plaintiff's  conduct  in  placing  himself  in  the  dan- 
g"erous  position,  which  fact  necessarily  affected  the  question  of 
the  defendant's  duty  in  the  premises.  The  plaintiff  was  not 
required  to  state  the  law  of  his  case  in  a  single  instruction.  No. 
1  did  not  direct  the  jury  that  if  they  found  the  facts  therein 
stated  to  be  true  they  should  find  for  the  plaintiff,  but  simply 
stated  the  well-established  rule  of  law  as  to  the  duty  of  a  com- 
mon carrier  of  passeng^ers. 

The   defendant,   among   the   many   instructions   asked   by   it, 
oflFered  the  sixth,  as  follows:   "If  the  jury  believe  from  the  evi- 
dence that  the  coming  together  of  the  two  cars  was  caused  by 
an  unavoidable  slipping  of  the  hind  or  following  car  upon  a  wet 
or   slippery  rail,  without  any  negligence  on  the  part  of  the  em- 
ployees thereof,  then  the  jury  should  return  a  verdict  of  not 
g^uilty."    Also  the  ninth,  as  follows:    "If  the  jury  believe  from 
the  evidence  that  the  coming  together  of  the  two  cars  in  ques- 
tion was  caused  by  the  following  car  becoming  uncontrollable, 
then  the  jury  must  determine  from  the  evidence  whether  or  not 
the  becoming  uncontrollable  of  said  car  was  due  to  negligence 
on  the  part  of  the  employees  in  charge  of  it.     If,  after  con- 
sidering all  the  evidence,  the  jury  believe  that  the  employees  in 
charge  of  said  car  undertook  to  stop  it  in  the  usual  manner  and 
with  the  usual  means,  and  that  there  was  no  failure  on  their  part 
to  use  the  highest  degree  of  practicable  care  in  the  operation  of 
said  car,  then  the  jury  must  find  the  defendant  not  guilty.    The 
motorman  of  said  car  was  not  required  to  do  anything  inconsist- 
ent with  the  practical  or  reasonable  running  of  his  car."     Both 
of  these  instructions  are  subject  to  the  criticism  that  they  ignored 
entirely  one  theory  of  plaintiff's  case;  that  is,  that  the  motor- 
man  did  not  commence  his  efforts  to  control  the  car  in  proper 
time.    The  sixth  is  liable  to  the  construction  that  the  unavoidable 
slipping,  if  without  negligence  on  the  part  of  the  employees, 
would  excuse  the  defendant ;  whereas  reasonable  diligence  by  the 
motorman  required  him  to  act  before  the  slipping  of  the  wheels 
upon  the  rails.    The  ninth  excuses  the  defendant  if  the  motorman 
undertook  to  stop  the  car  in  the  usual  manner  and  with  the 
usual  means ;   whereas  it  was  his  duty  to  use  unusual  means 
because  of  the  unusual  condition  of  the  rails  at  the  time. 

But  both  these  instructions  were  properly  refused  for  the 
further  reason  that  they  were  entirely  covered  by  others  given  on 
behalf  of  the  defendant.  The  sixteenth  told  the  jury  that  the 
plaintiff  could  not  recover  unless  they  believed  that  the  plain- 
tiff had  proved,  by  a  preponderance  of  the  evidence,  first,  that 
the  plaintiff  was  in  the  exercise  of  ordinary  care  for  his  own 
safety  at  and  just  prior  to  the  time  of  the  accident;  second,  that 
the  defendant  company  was  guilty  of  negligence  in  the  manner 
charged  in  the  declaration  or  in  some  count  thereof;  and,  third, 
that  such  negligence,  if  any,  was  the  proximate,  direct  cause  of 
the  plaintiff's  injury.  By  the  twentieth,  that  if  they  believe 
from  the  evidence  that  the  injury  was  the  result  of  mere  acci- 
dent which  occurred  without  negligence  on  the  part  of  the  de- 
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fendant,  as  charg^ed  in  the  declaration  or  in  some  count  thereof, 
then  they  should  return  a  verdict  of  not  g^uilty.  By  the  twenty- 
eififhth,  that  "the  mere  fact  that  Schmidt  was  injured  is  not 
sufficient  of  itself  to  make  the  defendant  liable,  if  the  jury  be- 
lieve from  the  evidence  that  at  the  time  of  the  injury  the  em- 
ployees of  the  defendant  were  exercising^  the  highest  degjee  of 
practicable  care  in  the  operation  and  management  of  the  follow- 
ing car  in  question."  Several  other  instructions  in  positive  and 
inequivocal  language  told  the  jury  that  the  plaintiff  could  not 
recover  if  his  injury  was  the  result  of  a  mere  accident  and  not 
occasioned  by  the  negligence  of  the  employees  of  the  defendant. 
Therefore  to  have  given  the  sixth  and  ninth  instructions  would 
have  been  but  to  repeat  what  the  jury  were  told  by  those  given. 
No  one  can  read  the  18  lengthy  instructions  given  by  the  court 
at  the  instance  of  the  defendant,  and  which  state  the  law  of 
the  case  in  its  various  phases,  many  of  them  most  favorably  to 
the  defendant,  and  entertain  the  belief  that  the  verdict  of  the  jury 
was  the  result  of  misdirection  by  the  court  in  its  instructions. 

Counsel  for  defendant  have  reargued  upon  this  rehearing  that 
the  point  of  the  submission  by  the  trial  court  of  special  inter- 
rogatories without  notice  to  it  was  argued  in  the  Appellate  Court. 
It  is  not,  as  we  understand,  claimed  that  the  question  was  urged 
in  the  Appellate  Court,  except  upon  a  petition  for  rehearing. 
It  should  be  remembered  that  at  the  last  February  term  the 
plaintiff  asked  leave  to  file  defendant's  argument  in  the  Appel- 
late Court,  for  the  purpose  of  showing  that  the  point  in  ques- 
tion was  not  presented  in  that  argument.  The  defendant  in  its 
counter  suggestions  admitted  the  fact  alleged  by  the  plaintiff, 
but  made  a  cross-motion  for  leave  to  file  the  petition  for  re- 
hearing, thereby  impliedly  admitting  that  the  question  was  then 
raised  for  the  first  time.  We  allowed  the  motion  of  plaintiff 
and  denied  the  cross-motion,  and  therefore  the  petition  for  re- 
hearing in  the  Appellate  Court  was  not  and  is  not  before  us. 

We  have,  in  view  of  the  large  judgment  in  this  case,  rendering 
it  important  to  the  appellant,  deemed  it  proper  to  consider 
carefully  each  substantial  ground  of  reversal  urged,  and  are 
convinced  that  no  reversible  errors  of  law  were  committed  by 
the  trial  court  in  its  disposition  of  the  case.  The  judgment  of 
the  Appellate  Court  must  therefore  be  affirmed. 

Judgment  affirmed. 
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(Superior   Court  of  Delaware,   New   Castle,  June   12,   1905.) 

[61  Atl.   Rep.   874.1 

Carriers — Street  Railroads — Passengers."^ — A  person  who,  in  at- 
temptinj?  to  board  a  street  car  that  had  stopped  at  the  usual  place 
for  cars  to  stop  to  take  on  passen^rers,  took  hold  of  the  hand  rail 
with  one  hand  and  had  one  foot  on  the  platform  step,  was  a  pas- 
senj^er. 

Same — Duty  in  Taking  on  or  Letting  off  Passenger8.t — ^A  street 
railway  company,  in  taking^  on  or  letting  off  passengers,  must  stop 
its  cars  at  its  usual  stopping  places  and  wait  a  reasonable  time  for 
passengers  to  get  on  or  off,  and  must  exercise  reasonable  care  to  se- 
cure the  safety  of  the  passengers. 

Same — Duty  of  Passengers.} — A  passenger  attempting  to  board  or 
alight  from  a  street  car  must  see  that  the  car  has  stopped  so  that  he 
may  safely  get  on  or  off,  and  must  exercise  reasonable  care  to  avoid 
danger. 

Same — Personal  Injury — Burden  of  Proof. — A  passenger,  suing  for 
a  personal  injury  negligently  inflicted,  must  show  by  a  preponderance 
of  the  evidence  that  the  negligence  which  caused  the  injury  is  the 
negligence  alleged. 

Same — Negligence — Evidence.t — A  person  attempted  to  board  a 
street  car  that  had  stopped  at  a  usual  place  for  stopping  cars  to  take 

*For  the  authorities  in  this  series  on  the  question  who  are,  and  are 
not,  passengers,  see  foot-notes  appended  to  Fremont,  etc.,  R.  Co.  v. 
Hagblad  (Neb.),  15  R.  R.  R.  226,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  226; 
foot-notes  appended  to  Quantz  v.  Southern  Ry.  Co.  (N.  Car.),  15 
R.  R.  R.  259,  38  Am.  &  Eng.  R.  Cas..  N.  S.,  259;  Garvey  v.  Rhode 
Island  Co.  fR.  I.),  15  R.  R.  R.  30,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
30;  Dallas  Rapid  Transit  Co.  v.  Payne  (Tex.),  15  R.  R.  R.  25,  38 
Am.  &  Enur."  R.  Cas.,  N.  8.,  25;  Anderson  v.  Seattle-Tacoma,  etc.. 
Ry.  Co.  (Wash.),  14  R.  R.  R.  380,  37  Am.  &  Eng.  R.  Cas.,  N.  S.. 
380:  Rowdin  v.  Pennsylvania  R.  Co.  (Pa.),  13  R.  R.  R.  672,  36  Am. 
&  Enj?.  R.  Cas.,  N.  S.,  672;  Birmingrham  Ry..  Light  &  Power  Co.  v. 
Bynum  (Ala.),  13  R.  R.  R.  683,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  683; 
McNeill  V.  Durham  &  C.  R.  Co.  (N.  Car.).  13  R.  R.  R.  647,  36  Am. 
&  Eng.  R.  Cas.,  N.  S..  647;  Foster  v.  Seattle  Elec.  Co.  (Wash.).  13 
R.  R.  R.  640.  36  Am.  &  Eng.  R.  Cas..  N.  S.,  640;  Hudson  v.  Lynn  & 
B.  R.  Co.  (Mass.),  13  R.  R.  R.  622,  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
622. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  carrier's 
duties  with  respect  to  the  reception  of  passengers,  see  foot-notes  ap- 
pended to  Pickett  V.  Southern  Ry.  Co.  (S.  Car.),  14  R.  R.  R.  269,  37 
Am.  &  Enj?.  R.  Cas..  N.  S.,  269;  Foster  v.  Seattle  Elec.  Co.  (Wash.). 
13  R.  R.  R.  640,  36  Am.  &  Eng.  R.  Cas..  N.  S.,  640. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired in  discharging  passengers,  see  foot-notes  appended  to  Will- 
worth  V.  Boston  Elevated  Ry.  Co.  (Mass.),  16  R.  R.  R.  69,  39  Am.  & 
Enjf.  R.  Cas..  N.  S..  69;  foot-note  appended  to  Chesapeake  &  O.  Rv. 
Co.  V.  Smith   (Va.).   15  R.   R.   R.  241.  38  Am.   &  Eng.   R.   Cas.,   X. 

S.,  241. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
passenger  to  look  out  for  dangers,  see  foot-notes  appended  to  Jones 
V.  United  Rvs.  &  Elec.  Co.  (Md.),  13  R.  R.  R.  631.  36  Am.  &  Eng. 

R.  Cas..  N.  S..  631.  ,    ,      J  r 

For  the  authorities  in  this  series  on  the  question  of  the  degree  of 

care  required  of  a  passenger  for  his  own  safety,  see  foot-note  ap- 
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on  passengers  by  taking  hold  of  the  hand  rail  and  placing:  one  foot 
on  the  platform  step,  when  the  car  suddenly  started  up  throwine 
him  on  the  ground.  Held  to  authorize  a  fmding  that  the  company 
was  guilty  of  actionable  negligence. 

Damages — Personal  Injury — Amount  of  Verdict.§ — A  verdict  for 
plaintiff  in  a  personal  injury  action  should  be  for  such  sum  as  will 
compensate  him  for  the  injuries  sustained,  including  therein  his  pain, 
suffering,  and  disability  resulting  therefrom. 

Evidence — Preponderance. — It  is  the  duty  of  the  jury  to  reconcile 
conflicting  evidence,  if  possible,  and,  when  that  cannot  be  done,  to 
render  a  verdict  for  the  side  on  which  the  evidence  preponderates. 

Action  by  Martha  J.  Waller  against  the  Wilmington  City  Rail- 
way Company.     Verdict  for  plaintiff. 

Action  on  the  case  to  recover  damages  for  personal  injuries 
sustained,  as  alleged  by  plaintiff,  on  the  15th  day  of  November, 
1904,  at  Maryland  avenue  and  Beech  streets,  in  the  city  of  Wil- 
mington, through  the  negligent  starting  of  a  car  while  plaintiff 
was  in  the  act  of  boarding  the  same,  whereby  she  was  thrown 
to  the  street  and  injured.  Further  facts  appear  in  the  charge 
of  the  court. 

• ^ 

pended  to  Parks  z\  St.  Louis  &  S.  Ry.  Co.  (Mo.),  14  R.  R.  R.  387,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  387. 

For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  to  board  a  moving  car  or  train,  see  foot-note 
appended  to  Chicago  Union  Traction  Co.  v.  Lundahl  (111.),  16  R.  R. 
R.  15,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  15;  Murphy  v.  North  Jersey 
St.  Ry.  Co.  (N.  J.),  15  R.  R.  R.  14,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  14; 
foot-notes  appended  to  Lauterer  v.  Manhattan  R.  Co.  (C.  C.  A.),  13 
R.  R.  R.  295,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  295;  foot-notes  appended 
to  Foster  v.  Seattle  Elec  Co.  (Wash.),  13  R.  R.  R.  640,  36  Am.  & 
Eng.  R.  Cas.,  N.  S.,  640. 

For  the  authorities  in  this  series  on  the  question  whether  it  is  con- 
tributory negligence  on  the  part  of  a  passenger  to  alight  from  a 
moving  car  or  train,  see  foot-note  appended  to  Chicago  Union  Trac- 
tion Co.  z\  Hanthorn  (111.),  15  R.  R.  R.  19,  38  Am.  &  Eng.  R.  Cas., 
N.  S.,  19. 

§For  the  authorities  in  this  series  on  the  question  whether  there 
can  be  recovery  in  action  for  injuries,  for  the  physical  and  mental 
suffering  of  the  injured  person,  see  foot-note  appended  to  Chicago 
&  M.  Elec.  Ry.  Co.  v.  Ullrich  (111.),  15  R.  R.  R.  405,  38  Am.  &  Eng. 
R.  Cas.,  N.  S.,  405  (future  mental  and  physical  suffering);  Choctaw, 
O.  &  G.  R.  Co.  V.  Hill  (Tenn.),  8  R.  R.  R.  776,  31  Am.  &  Eng.  R. 
Cas.,  N.  S.,  776  (physical  and  mental  suffering  of  ejected  passenger); 
Gray  v.  Washington  Water  Power  Co.  (Wash.),  6  R.  R.  R.  479,  29 
Am.  &  Eng.  R.  Cas.,  N.  S.,  479  (mental  suffering  caused  by  disap- 
pointment); foot-note  appended  to  Stewart  v.  Arkansas  Southern 
R  Co.  (La.),  13  R.  R.  R.  330,  36  Am.  &  Eng.  R.  Cas.,  N.  S..  330; 
International  &  G.  N.  R.  Co.  v.  Anchonda  (Tex.),  3  R.  R.  R.  789, 
26  Am.  &  Eng.  R.  Cas.,  N.  S.,  789;  Southern  Ry.  Co.  v.  Gresham  (Ga.), 
I  R.  R.  R.  509,  24  Am.  &  Eng.  R.  Cas.,  N.  S..  509;  Romans  i\  Boston 
Elevated  Ry.  Co.  (Mass.),  1  R.  R.  R.  647,  24  Am.  &  Eng.  R.  Cas., 
N.  S.,  647  (right  to  recover  for  shock  resulting  from  jar  to  nervous 
system  caused  by  blow,  without  showing  that  such  shock  was  conse- 
quence of  blow);  Walker  v.  Boston  &  M.  R.  R.  (N.  H.),  3  R.  R.  R. 
80,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  80;  International  &  G.  N.  R.  Co.  v. 
Lock  (Tex.),  2  R.  R.  R.  754,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  754; 
Delaware.  L.  &  W.  R.  Co.  v.  Devore  (C.  C.  A.),  4  R.  R.  R.  300,  27 
\m  &  Eng.  R.  Cas.,  N.  S.,  300;  Pence  v.  Wabash  R.  Co.  (Iowa),  3 
k.  R.  R.  77,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  77. 
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Argued  before  Lore,  C.  J.,  and  PennEwill,  J. 

Daniel  O.  Hastings,  for  plaintiff. 

Walter  H,  Hayes,  George  N.  Davis,  and  Afidrew  C,  Gray,  for 
defendant. 

Lore,  C.  J.  (charging  the  jury).  In  this  suit  Martha  J. 
Waller,  the  plaintiff,  seeks  to  recover  from  the  Wilmington  City 
Railway  Company,  the  defendant,  damages  for  personal  injuries 
which  she  alleged  she  received  by  reason  of  the  negligence  of 
the  company  at  Maryland  avenue  and  Beech  streets,  on  the  15th 
day  of  November,  1904.  She  claims  that  at  that  time,  some- 
where about  9  o'clock  in  the  night  of  that  day,  she  was  seeking 
to  get  on  one  of  the  cars  of  the  defendant  company  at  the 
point  named,  and  that  she  had  actually  placed  one  foot  on  the 
step  of  the  rear  platform  and  had  taken  hold  of  the  hand  rail, 
when  the  car,  which  had  theretofore  stopped,  suddenly  started 
up,  by  reason  of  which  starting  she  was  thrown  upon  the  ground 
and  received  the  injuries  complained  of.  If  you  believe  from 
the  testimony  in  this  case  that  the  plaintiff  attempted  to  board 
the  car  at  the  time  and  place  mentioned  and  that  it  was  the 
usual  place  for  the  cars  to  stop  to  take  on  or  let  off  passengers, 
and  that  the  car  did  actually  stop  at  that  place,  and  that  she 
had  taken  hold  of  the  hand  rail  with  one  hand  and  had  one 
foot  upon  the  step  of  the  platform,  that  would  constitute  her 
a  passenger  of  the  defendant  company. 

It  is  not  disputed  that  at  that  time  the  defendant  company 
was  a  common  carrier  carrying  passengers  by  cars  propelled  by 
electricity  in  this  city.  This  devolves  upon  the  court  the  ne- 
cessity and  propriety  of  explaining  to  you  what  are  the  respective 
duties  of  the  company,  the  common  carrier,  and  the  passenger, 
if  she  was  such  at  that  time.  This  is  well  expressed  in  a  charge 
delivered  in  this  court  in  the  case  of  Betts  v.  Wilming»ton  City 
Railway  Company,  reported  in  3  Pennewill,  448,  53  Atl.  358: 
"A  street  railway  company,  in  letting  its  passengers  on  and  off 
its  cars,  is  bound  to  stop  its  cars,  and  wait  a  reasonable  time  for 
the  passengers  to  get  on  or  off,  at  its  usual  stopping  places,  and 
also  to  use  and  exercise  all  reasonable  care  to  secure  the  safety 
of  the  passengers.  *  *  *  While,  therefore,  the  common 
carrier  is  held  to  strict  care  in  the  safe  transportation  of  its 
passengers,  yet  it  must  be  borne  in  mind  that  it  by  no  means  is 
an  insurer  of  their  safety,  but  is  only  responsible  for  its  own 
negligence,  in  case  of  injury.  On  the  other  hand,  there  is  a  duty 
resting  upon  the  passenger  to  act  with  prudence,  and  to  use  the 
means  provided  for  his  safe  transportation  with  reasonable  cir- 
cumspection and  care,  and,  if  his  negligent  act  contributes  to 
bring  about  the  injury  of  which  he  complains,  he  cannot  recover. 
It  is  also  the  duty  of  the  passenger  to  see  that  the  car  has  stopped, 
and  that  he  mav  safely  get  on  or  off.  and  also  to  exercise  all 
reasonable  care  to  avoid  danger.  Reasonable  care  would  be  such 
care  as  a  man  of  ordinary  prudence  would  take  under  similar 
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circumstances  to  avoid  accident.    The  care  should  be  in  propor- 
tion to  the  risk  to  be  incurred  in  all  cases." 

This  action  is  based  upon  the  negligence  of  the  defendant 
company ;  and,  to  enable  the  plaintiff  to  recover  at  all,  she  must 
show  to  your  satisfaction  by  a  preponderance  of  the  evidence 
that  the  negligence  which  caused  the  accident  was  the  particular 
negligence  described  in  this  narr.,  and  that  she  was  seeking  to 
get  on  the  platform  with  her  hand  on  the  rail  and  her  foot  on 
the  step,  and  was  thrown  off  by  the  sudden  starting  of  the  car, 
and  that  the  negligence  which  caused  the  accident,  as  she  al- 
leges, was  the  fault  of  the  defendant  company.  The  burden  of 
proving  such  negligence  is  upon  the  plaintiff,  and  if  the  defend- 
ant company  was  guilty  of  no  negligence  it  is  entitled  to  your 
verdict,  whatever  injuries  the  plaintiff  may  have  received.  If 
you  are  satisfied  from  the  evidence  that  she  was  in  that  place 
and  was  doing  what  she  alleges  in  the  declaration  at  the  time 
of  the  accident,  and  that  she  was  thrown  off  by  the  sudden 
starting  of  the  car,  then  your  verdict  should  be  for  the  plaintiff, 
and  for  such  sum  as  will  reasonably  compensate  her  for  th^- 
injuries  sustained,  including  therein  her  pain  and  suffering  and 
any  disability  that  might  result  therefrom.  The  defendant,  on 
the  other  hand,  claims  that  the  accident  happened  in  no  such 
way,  but,  on  the  contrary,  alleges  that  the  plaintiff  was  seeking 
to  cross  the  street  in  front  of  the  defendant  company's  car,  and 
that  just  as  she  had  gotten  beyond  the  eastern  rail  she  was 
struck  by  the  corner  of  the  fender  of  the  car  and  knocked  down 
in  the  street  and  injured.  If  you  believe  that  this  was  the  cause 
of  the  injury,  however  negligent  the  company  may  have  been — 
if  there  was  any  negligence  at  all — this  plaintiff  cannot  recover 
in  this  case,  because  it  is  not  the  accident  laid  in  the  declara- 
tion, and  would  be  a  fatal  variance,  not  conforming  to  the 
allegation  in  the  declaration;  or,  if  you  believe  the  accident 
happened  from  any  other  cause  or  in  any  other  way  than  laid 
in  the  narr.  and  sougfht  to  be  proved,  the  plaintiff  cannot  re- 
cover, and  your  verdict  should  be  for  the  defendant. 

Where  there  is  conflict  of  evidence,  as  there  is  in  this  case. 
it  is  your  duty  to  reconcile  that  evidence  if  you  can ;  but,  if  you 
cannot  reconcile  that  evidence,  then  it  is  your  duty  to  render 
your  verdict  for  that  side  where  the  evidence  reasonably  and 
clearly  preponderates,  taking  all  the  circumstances  of  the  case, 
the  apparent  fairness  of  the  witnesses,  their  opportunity  to  see 
and  know  of  the  accident,  lack  of  bias  and  interest,  and  also 
their  position  at  the  time  of  the  accident  and  their  recollection 
of  the  circumstances  and  causes  of  the  accident.  Any  and  all 
other  facts,  that  go  to  test  the  accuracy  of  the  witnesses  are  to 
be  considered  by  you,  and  you  are  to  give  credit  to  the  testimony 
of  that  side  which  in  your  judgment  clearly  preponderates. 
And,  in  order  to  entitle  the  plaintiff  to  a  verdict  in  this  case, 
you  should  be  satisfied  from  the  evidence  that  there  is  a  clear 
])reponderance,  after  a  careful  consideration  of  all  the  testimony, 
in  favor  of  the  accident  as  described  and  sought  to  be  proved 
by  her. 
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The  facts  of  this  case  are  before  you.  There  are  no  disputed 
questions  of  law  in  the  case,  and  it  is  for  you  to  say  which  of 
the  alleged  causes  was  the  cause  of  the  accident  If  it  happened 
as  the  plaintiff  alleges,  and  the  injuries  resulted  from  the  neg- 
ligence  of  the  defendant  only,  then  you  should  find  a  verdict  for 
the  plaintiff.  If  it  was  not  from  the  cause  alleged  by  the  plain- 
tiff, but  from  some  other  cause,  however  negligent  the  defend- 
ant may  have  been,  your  verdict  should  be  for  the  defendant. 

Exceptions  noted  for  both  the  plaintiff  and  the  defendant. 

Verdict  for  plaintiff  for  $1,300. 


Seaboard  Air  Line  Railway,  Plff.  in  Err.,  v.  State  of  Florida 
upon  the  Relation  of  W.  H.  Ellis,  as  Attorney  General  of 
Said  State,  et  al. 

(AfRued  March  2,   5,   1906.     Decided  December  3,   1906.) 

[27  Sup.  Ct.  Rep.  109.1 

Constitutional  Law— Due  Process  of  Law— State  Regulation  of 
Railroad  Rates. — State  refirulation  of  local  freijfht  rates  for  shipments 
to  and  from  the  Florida  West  Shore  Railway  and  over  the  Seaboard 
Air  Line  Railway  does  not  deprive  the  latter  road  of  its  property 
without  due  process  of  law,  even  if  its  total  receipts  from  local 
freifi^ht  rates  are  insufficient  to  meet  what  can  properly  be  cast  as  a 
burden  upon  that  business,  where,  so  far  as  appears,  such  regulation 
may  have  no  other  effect  than  to  make  the  rates  on  the  Florida  West 
Shore  Railway  the  same  as  those  obtaining  generally  in  the  state. 

Constitutional  Law — Due  Process  of  Law — State  Regulation  of 
Railroad  Rates. — Carriers  may  be  forbidden  by  the  state  railroad  com- 
mission to  make  their  local  freight  rate  for  phosphates  more  than 
1  cent  per  ton  per  mile  without  denying  due  process  of  law  to  a 
railway  company  whose  transportation  of  phosphates  constitutes 
about  one  sixth  of  its  local  freight  business,  where  the  rate  so  author- 
ized is  nearly  2  mills  per  ton  larger  than  that  company's  average 
local  freight  rate. 

In  Error  to  the  Supreme  Court  of  the  State  of  Florida  to 
review  two  judg^nents  awarding^  peremptory  writs  of  mandamus 
to  enforce  orders  of  the  state  railroad  commission  which  re- 
spectively prescribe  the  local  freig;ht  rates  for  a  specified  road 
and  fix  a  local  freight  rate  for  phosphates.    Affirmed. 

See  same  case  below,  No.  10,  48  Fla.  129,  152,  37  So.  314, 
658;  No.  11,  48  Fla.  150,  37  So.  658. 

Statement  by  Mr.  Justice  Brewer  : 

These  cases  resemble  the  one  immediately  preceding^,  in  this: 
that  review  is  sought  in  each  of  an  award  of  a  peremptory  writ 
of  mandamus  by  the  supreme  court  of  Florida  to  compel  com- 
pliance with  an  order  of  the  state  railroad  commission.  In  the 
first,  the  court  sustained  an  order  of  the  commission,  made  June 
25,  1903,  and  to  ^o  into  effect  July  1,  1903,  prescribing  rates  on 
the  Florida  West  Shore  Railway,  charg^ed  to  be  under  the 
control  and  management  of  the  plaintiff  in  error  (48  Fla.  129- 
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152.  37  So.  314,  657,  658),  the  order  bein^  in  these  words:  "It 
is  hereby  ordered  and  adjudged  by  the  railroad  commission  of 
the  state  of  Florida  that  the  following  schedule  of  freight  tariffs 
shall  be  allowed  and  adopted  for  freight  shipments  over  the 
Seaboard  Air  Line  Railway,  to  apply  only  to  shipments  from  or 
destined  to  points  on  the  Florida  West  Shore  Railway,  and  from 
points  on  the  Florida  West  Shore  Railway  to  points  on  the 
Florida  West  Shore  Railway,  and  the  same  shall  be  put  into 
operation  and  be  effective  on  the  1st  day  of  July,  a.  d.  1903," 
and  followed  by  the  schedule;  and  in  the  second,  it  enforced 
the  order  of  the  commission  in  respect  to  phosphates  (which 
was  noticed  by  us  in  the  opinion  in  the  preceding  case).  48  Fla, 
150,  17  So.  658. 

The  proceedings  before  the  commission  are  not  disclosed,  nor 
is  there  anything  to  show  upon  what  the  orders  were  based. 
There  was  notice  and  a  hearing.  And  in  the  pleadings  in  the 
first  case  appear  the  contracts  between  the  plaintiff  in  error  and 
the  Florida  West  Shore  Railway. 

In  the  supreme  court  the  relator  presented  no  testimony,  re- 
lying upon  the  statutory  presumption  which  attends  an  order  of 
the  commission.  The  defendant  introduced  the  report  which  it 
had  made  to  the  railroad  commission  for  the  year  ending  June 
30,  1904.  and  the  report  of  the  railroad  commission  to  the  gov- 
ernor of  the  state  for  the  year  ending  March  1,  1904,  and  upon 
these  two  reports  the  cases  were  considered  by  the  supreme 
court. 

Messrs.  Hilary  A.  Herbert,  George  P.  Raney,  and  Benjamin 
Micou  for  plaintiff  in  error. 

Messrs.  /.  M.  Barrs  and  W.  H.  Ellis  for  defendant  in  error. 

Mr.  Justice  Brewkr  delivered  the  opinion  of  the  court: 
There  are  no  special  findings  of  facts  in  these  cases,  and  only 
from  an  examination  of  the  opinions  filed  by  the  supreme  court 
can  wc  ascertain  what  its  conclusions  were  or  upon  what  its 
judgments  were  based.  It  may  well  be  doubted  whether  a  rail- 
road company  can  rely,  as  evidence  in  its  own  behalf,  upon  a 
report  made  and  filed  by  it,  and  while  a  report  of  the  railroad 
commission  to  the  governor  may  undoubteldy  be  used  against 
it  in  an  application  made  at  its  instance  to  secure  compliance 
with  one  of  its  orders,  yet  there  is  little  in  its  report  which 
throws  light  upon  the  questions  in  these  cases. 

Referring  to  the  first  case,  in  which  is  presented  the  reason- 
ableness of  an  order  made  by  the  commission  respecting  local 
rates  for  business  on,  to,  or  from  the  Florida  West  Shore  Rail- 
way, we  find  it  stated  in  the  brief  of  the  plaintiff  in  error  that 
the  railroad  commission  on  December  22,  1903,  made  an  order, 
to  go  into  effect  July  1,  1904,  reducing  local  freight  rates  gen- 
erally; that  from  this  order  no  appeal  was  taken:  that  in 
November,  1903,  an  order  was  made  reducing  by  10  per  cent, 
rates  on  certain  freights  going  over  two  or  more  roads,  and 
that    from    such   order   no   appeal   was   taken.     These   are   the 
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orders  referred  to  in  the  report  of  the  commission  to  the  gov- 
ernor. But  the  order  in  controversy  was  made  on  June  25, 
1903,  to  go  into  effect  July  1,  1903,  and  is  applicable  solely  to 
the  Florida  West  Shore  road.  Now,  whether  this  order  of  June 
25,  1903,  was  simply  operative  to  make  the  rates  on  the  Florida 
West  Shore  road  the  same  as  those  then  obtaining  generally  in 
the  state,  or  whether  it  made  them  higher  or  lower  than  such 
rates,  does  not  appear.  For  some  reason,  not  disclosed,  the  order 
touched  only  the  local  freight  rates  to  and  from  the  Florida 
West  Shore  Railway  and  over  the  Seaboard  Air  Line  Railway. 
Even  if  the  total  receipts  by  the  latter  company  from  local 
freight  rates  were  insufficient  to  meet  what  could  properly  be 
cast  as  a  burden  upon  that  business,  such  insufficiency  would  not 
justify  it  in  an  inequality  of  rates  between  different  parts  of  the 
state,  in  one  part  too  high  and  in  the  other  too  low.  The  state 
might  properly  insist  that  there  should  be  equality  in  the  rates, — 
the  conditions  being  the  same, — and,  if  nothing  more  was  ac- 
complished by  the  order  of  the  commission  than  to  establish 
such  equality,  we  cannot  hold  that  the  judgment  of  the  supreme 
court  was  erroneous. 

With  reference  to  the  second  of  these  cases,  the  order  made 
by  the  railroad  commission  is  said  by  the  plaintiff  in  error  to 
be  an  "irregular,  unjust,  and  unreliable  method  of  rate  fixing;" 
and  this  upon  the  theory  that  the  order  makes  the  rate  per 
mile  the  same  for  any  distance,  whether  one  mile  or  a  hundred 
miles.  It  appears  that  16.43  per  cent,  of  all  the  local  freight 
business  of  the  company  in  Florida  comes  from  the  carrying  of 
phosphates,  and  reference  is  made  to  several  cases  in  which  the 
courts  have  noticed  the  fact  that  the  cost  of  moving  local  freight 
is  greater  than  that  of  moving  through  freight,  and  the  reasons 
for  the  difference.  But  evidently  counsel  misinterpret  the  order 
of  the  railroad  commission.  It  does  not  fix  the  rate  at  1  cent 
per  ton  per  mile.  It  simply  provides  that  it  shall  not  exceei  1 
cent  per  ton  per  mile, — prescribes  a  maximum  which  may  be 
reduced  by  the  railway  company,  and,  if  distance  demands  a 
reduction,  the  company  may  and  doubtless  will  make  it.  In 
addition  it  must  be  borne  in  mind  that  it  is  to  be  presumed  thnt 
the  railroad  commission  acted  with  full  knowledge  of  tho  sit- 
uation ;  that  phosphates  were  in  Florida  possibly  carried  a  long 
distance,  the  place  of  mining  being  far  from  the  place  of  actual 
use  or  preparation  for  use.  Further,  when  we  turn  to  the  report 
of  the  railroad  company  (which,  of  course,  is  evidence  against 
it),  we  find  that  the  company's  average  freight  receipt  per  ton 
per  mile  in  the  state  of  Florida  was  8  15-100  mills;  so  that  the 
rate  authorized  for  phosphates  was  nearly  2  mills  per  ton  larger 
than  such  average.  Under  these  circumstances  it  is  impossible 
to  say  that  there  was  error  in  the  conclusions  of  the  Supreme 
Court  of  the  state,  and  its  judgments  are  affirmed. 
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(Supreme  Court  of  South  Carolina,  Oct.  13,  1905.) 

[52  S.   E.  Rep.  41.] 

Pleading— Objections  to  Evidence  for  Insufficiency  of  Pleading. — 

Where  defendant  does  not  move  to  strike  out  certain  allefj^ations  of 
the  complaint,  he  cannot  object  to  evidence  in  support  of  the  same. 

Carriers— Flag  Stations.— Civ.  Code  1902,  §  2134,  providing  that 
trains  shall  stop  at  stations  for  the  accommodation  of  passengers, 
does  not  apply  to  flaj?  station,  but  only  to  rejfular  advertised  stop- 
ping: places. 

Same— Refusal  to  Stop— Damages.*— Where  an  engineer  willfully 
passes  a  flajj:  station,  seeing  a  passenger  standing  there,  the  latter 
can  recover  punitive  damages. 

Trial — Instructions. — A  request  covered  by  an  instruction  already 
given  is  properly  denied. 

Carriers — Failure  to  Stop  at  Station. — In  estimating  damages  for 
failure  of  a  train  to  stop  for  a  passenger  at  a  flag  station,  incon- 
venience, the  direct  cause  of  the  negligence,  may  be  considered  in 
estimating  the  damages. 

Same— Instructions. — Where  a  complaint  alleges  that  the  conductor 
was  acting  ^yithin  the  scope  of  his  duty  when  he  failed  or  refused  to 
stop  the  train  at  a  flag  station  at  which  plaintiff  was  waitinizr,  a  re- 
quest to  charge  that  the  conductor  of  a  train  is  not  called  upon  to 
look  out  for  signals  of  intending  passengers  at  flag  stations  was 
properly  refused  as  inapplicable. 

Appeal  from  Common  Pleas  Circuit  Court  of  Lexinj^on 
County;  Jas.  F.  Izlar,  Special  Judgfe. 

Action  by  John  Milhouse  against  the  Southern  Railway. 
Judgment  for  plaintiff,  and  defendant  appeals.    Reversed. 

Defendant  appeals  on  the  following  exceptions : 
"(1)  Excepts  because  his  honor  erred  in  allowing  the  plain- 
tiff to  testify,  over  the  objection  of  defendant,  that  his  feelings 
were  hurt  and  that  he  was  subjected  to  inconvenience,  upon 

♦For  the  authorities  in  this  series  on  the  question  when  punitive 
or  exemplary  damages  can  be  recovered  for  wrongs  against  passen- 
gers, see  foot-notes  appended  to  Peterson  v.  Middlesex  &  Somerset 
Traction  Co.  (N.  J.),  15  R.  R.  R.  672,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
672;  Dagnall  v.  Southern  Rv.  Co.  (S.  Car.),  15  R.  R.  R.  59.  38  Am. 
&  Eng.  R.  Cas.,  N.  S..  59;  Southern  Rv.  Co.  v:  Lanning  (Miss.).  15 
R.  R.  R.  1,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  Pickett  v.  Southern  Ry. 
Co.  (S.  Car.).  14  R.  R.  R.  269,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  269: 
Yazoo  &  M.  V.  R.  Co.  v.  Mattinglv  (Miss.),  14  R.  R.  R.  48.  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  48;  foot-note  appended  to  Northern  Cent.  Ry. 
Co.  V,  Newman  (Md.).  10  R.  R.  R.  525,  33  Am.  &  Eng.  R.  Cas.. 
N.  S.,  525. 

For  the  authorities  in  this  series  on  the  subject  of  the  damages 
recoverable  against  a  carrier  of  passengers  for  refusal  or  failure  to 
furnish  transportation,  see  foot-note  appended  to  Louisville.  H.  & 
St.  L.  Rv.  Co.  7'.  Covetts  (Kv.),  15  R.  R.  R.  63.  38  Am.  &  Eng.  R. 
Cas..  N.  S.,  63;  Miller  v.  Southern  Ry.  Co.  (S.  Car.),  15  R.  R.  R.  33, 
38  Am.  &  Eng.  R.  Cas.,  N.  S.,  33:  Southern  Ry.  Co.  v.  Lanning 
(Miss.).  15  R.  R.  R.  1,  38  Am.  &  Eng.  R.  Cas..  N.  S..  1;  Cain  v. 
Louisville  &  N.  R.  Co.  (Kv.),  14  R.  R.  R.  376,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  376. 
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the  ground  that  the  same  were  not  elements  of  damage  in  this 
case. 

"(2)  Excepts  because  his  honor,  the  presiding  judge,  erred  in 
charging  the  jury  as  follows:  'You  have  heard  the  testimony  in 
this  case,  and  you  must  determine  the  question  whether  or  not 
he  was  a  passenger  on  that  occasion.  If  he  was,  he  was  en- 
titled to  the  rights  of  a  passenger.  He  was  entitled  to  board 
the  train  with  his  ticket,  and  to  be  transported  with  safety  and 
convenience  to  the  point  of  his  destination.  I  say  that  was  his 
contract,  that  is  what  the  railroad  had  undertaken  to  do,  and 
that  is  what  the  railroad  company  is  bound  to  do,  in  my  opinion, 
under  that  state  of  facts' — the  error  being  that  under  the  testi- 
mony Perry  was  a  flag  station  for  train  No.  30,  which  the  plain- 
tiff desired  to  board,  and  it  was  necessary  that  it  be  flagged,  and 
it  was  not  required  to  stop  for  plaintiflF  without  being  flagged, 
even  though  plaintiff  held  a  ticket. 

"(3)  Excepts  because  his  honor  erred  in  reading  to  the  jury 
section  2134  of  Code  of  Laws  of  South  Carolina  of  1902,  to  wit, 
^Every  railroad  company  in  this  state  shall  cause  all  its  trains 
of  cars  for  passengers  to  entirely  stop  upon  each  arrival  at  a 
station,  advertised  by  such  company  as  a  station  for  receiving 
passengers  upon  such  trains,  for  a  time  suflScient  to  receive  and 
let  off  passengers,'  and  in  charging  the  jury  as  follows:  *Now, 
a  request  to  charge  from  the  defendant  is  that  that  does  not  apply 
to  flag  stations;  but  I  charge  you  that  it  does.  It  applies  to 
every  advertised  station,  and  if  they  advertise  this  as  a  flag 
station,  and  passengers  are  to  get  on  and  off  at  that  point,  why 
the  train  was  bound  to  stop  and  receive  those  passengers,  and 
it  was  bound  to  stop  long  enough  for  them  to  get  on  and  off, 
notwithstanding  it  may  not  be  a  regular  station  on  the  line  of 
their  road' — the  error  being  that  said  section  of  the  Code  does 
not  apply  to  flag  stations  at  all,  or  to  trains  which  stop  only  on 
flag.  Further,  the  evidence  showing  that  Perry  was  a  flag  stop 
.  for  the  train  in  question  (No.  30),  this  charge  required  the  train 
to  be  stopped  there,  whether  flagged  or  not,  which  is  contrary 
to  law  and  to  said  section  of  the  Code. 

"(4)  Excepts  because  his  honor  erred  in  charging  the  jury, 
at  plaintiff's  request,  as  follows:  'When  a  passenger  purchases 
a  ticket  from  the  agent  of  a  railroad  company  at  a  station  where 
tickets  are  sold,  he  is  entitled  to  passage  on  the  train  of  cars  for 
passage  on  which  the  ticket  was  purchased  to  his  destination; 
and  it  is  the  duty  of  the  railroad  company  to  stop  its  train  at 
such  station  long  enough  for  said  passenger  with  such  ticket 
to  get  aboard  for  the  purpose  of  traveling  thereon  to  his  des- 
tination'— such  charge  being  inapplicable  to  this  case,  erroneous, 
and  to  defendant's  prejudice.  It  is  submitted  that,  Perry  being 
a  flag  stop  for  the  train  in  question,  the  defendant  was  not 
required  to  stop  for  plaintiff  unless  such  train  was  flagged. 

"(5)  Excepts  because  his  honor  erred  in  charging  the  jury, 
at  plaintiff's  request,  as  follows:  'That  it  is  the  duty  of  the 
employees  of  the  company,  its  agents  and  servants  on  its  train. 
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to  keep  a  lookout  at  its  stations  where  tickets  are  sold  along 
its  route;  and  any  such  train  for  riding  on  which  tickets  have 
been  sold  will  fail  to  stop  for  such  passeng^er  at  its  peril,  as 
failure  to  stop  is  negligence  in  the  law,  which  will  entitle  such 
passenger  to  such  damages  as  he  may  prove  by  the  preponderance 
of  the  testimony  under  the  allegations  of  his  complaint  against 
the  negligent  company,  defendant.'  (1)  Such  charge  was  er- 
roneous, in  that  it  did  not  declare  the  law  with  reference  to 
the  stopping  of  trains  at  flag  stations,  where  the  train  is  re- 
quired to  be  flagged  before  it  will  stop.  (2)  It  exacted  more 
than  the  law  required,  and  held  defendant  to  the  duty  of  keeping 
a  lookout  and  stopping  its  trains  at  flag  stations,  whether  properly 
flagged  or  not.  (3)  It  was  further  erroneous  in  declaring  that  a 
failure  to  stop  is  negligence  in  the  law  which  will  entitle  the 
passenger  to  damages ;  whereas,  on  the  contrary,  it  is  incumbent 
upon  the  plaintiflF  to  prove  negligence  on  the  part  of  the  railroad 
company  in  failing  to  stop  at  a  flag  station  after  the  train  has 
been  properly  flagged. 

"(6)  Excepts  because  his  honor  erred  in  failing  to  charge 
defendant's  second  request  to  charge,  which  was  as  follows: 
'It  is  only  when  it  is  shown  that  an  engineer  actually  saw  an 
intending  passenger,  or  there  is  sufficient  evidence  to  authorize 
a  jury  to  find  that  the  engineer  saw  him,  that  there  can  be  such 
a  willful  disregard  of  the  plaintiflF's  right,  or  such  personal  in- 
dignity to  him,  in  rolling  by  without  stopping,  as  would  entitle 
the  plaintiflF  to  recover  punitive  damages' — the  same  being  a 
correct  proposition  of  law  and  applicable  to  this  case. 

"(7)  Excepts  because  his  honor  erred  in  failing  to  charge 
defendant's  third  request  to  charge,  which  was  as  follows:  'The 
burden  is  upon  the  plaintiflF  to  establish  the  allegations  of  his 
complaint  by  the  preponderance  of  the  evidence,  and  unless  the 
jury  is  satisfied  therefrom  that  the  engineer  of  the  train  in  ques- 
tion actually  saw  the  signal  to  stop  and  willfully  disregarded 
It,  the  plaintiflF  is  not  entitled  to  any  exemplary  damages  in  this 
case' — the  same  being  a  correct  proposition  of  law  and  applicable 
to  this  case. 

"(8)  Excepts  because  his  honor  erred  in  failing  to  charge 
defendant's  fourth  request  to  charge,  which  was  as  follows:  'If 
the  engineer,  with  reasonable  care,  ought  to  have  seen,  but  did 
not  see,  the  signal  to  stop,  if  such  was  given,  this  would  present 
a  case  of  only  ordinary  negligence,  and  in  such  case  plaintiff 
would  not  be  entitled  to  any  exemplar^*^  damages' — the  same 
being  a  correct  proposition  of  law  and  applicable  to  this  case. 

"(9)  Excepts  because  his  honor  erred  in  failing* to  charge 
defendant's  fifth  request  to  charge,  which  was  as  follows :  'Dam- 
ages for  the  mere  failure  of  a  carrier  to  stop  its  train  on  signal 
at  a  flag  station  consists  in  compensation  for  the  actual  loss 
sustained  by  the  intending  passenger.  This  will  include  the 
actual  loss  sustained  as  the  direct  consequence  of  the  carrier's 
failure  to  stop  the  train' — the  same  being  a  correct  proposi- 
tion of  law  and  applicable  to  this  case. 
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"(10)  Excepts  because  his  honor  erred  in  failing  to  charg^e 
defendant's  sixth  request  to  charge,  which  was  as  follows:  *If 
you  find  from  the  evidence  in  this  case,  if  there  be  such  evi- 
dence, that  the  engineer  of  the  train  in  question,  in  the  exercise 
of  reasonable  care,  failed  to  see  the  signal  to  stop  at  the  flag 
station  of  Perry  on  the  morning  in  question,  if  such  signal  was 
given,  or  that  it  was  mere  negligence  on  the  part  of  said  en- 
gineer in  not  seeing  such  signal,  if  it  was  given,  then  your 
verdict,  if  you  find  for  the  plaintiff,  can  only  be  for  the  actual 
damages  sustained  by  the  plaintiff,  which  actual  damages  must 
be  the  direct  and  necessary  consequence  of  the  failure  to  stop 
the  train' — ^the  same  being  a  correct  proposition  of  law  and 
applicable  to  this  case. 

"(11)  Excepts  because  his  honor  erred  in  failing  to  charge 
defendant's  seventh  request  to  charge,  which  was  as  follows: 
'Mere  inconvenience  is  not  a  ground  of  damages  in  an  action 
against  a  carrier  for  failure  to  stop  its  train  on  signal  at  a  flag 
station' — the  same  being  a  correct  proposition  of  law  and  appli- 
cable to  this  case. 

"(12)  Excepts  because  his  honor  erred  in  failing  to  charge 
defendant's  eighth  request  to  charge,  which  was  as  follows: 
'Plaintiff  in  this  case  is  not  entitled  to  any  damages  for  incon- 
venience, pain  or  annoyance' — ^the  same  being  a  correct  propo- 
sition of  law  and  applicable  to  this  case. 

"(13)  Excepts  because  his  honor  erred  in  failing  to  charge 
defendant's  ninth  request  to  charge,  which  was  as  follows: 
'Section  2134  of  Code  of  South  Carolina  of  1902,  does  not  apply 
to  what  are  known  as  flag  stations,  but  only  to  what  are  known 
as  regular  stations,  where  the  train  is  advertised  to  stop  regit- 
larly' — the  same  being  a  correct  proposition  of  law  and  applicable 
to  this  case. 

"(14)  Excepts  because  his  honor  erred  in  failing  to  charge 
defendant's  tenth  request  to  charge,  which  was  as  follows: 
'The  conductor  of  a  railroad  train  is  not  called  upon  to  look  out 
for  signals  to  stop  or  for  intending  passengers  at  flag  stations. 
That  is  the  duty  of  the  engineer' — ^the  same  being  a  correct 
proposition  of  law  and  applicable  to  this  case." 

£.  M.  Thompson,  for  appellant. 

Andrew  Craufford  and  G,  T.  Graham,  for  respondent. 

Gary,  A.  J.  This  is  an  action  for  damages,  which  the  plaintiff 
claims  he  sustained,  by  reason  of  facts  set  out  in  the  complaint, 
which  alleges :  "That  on  the  morning  of  the  8th  day  of  Februar}-, 
1904,  between  4  and  5  o'clock,  the  plaintiff,  who  had  arranged 
to  go  to  Columbia,  S.  C,  on  the  morning  of  the  said  8th  day  of 
February,  1904,  to  consult  with  Dr.  Taylor,  who  was  to  ex- 
amine and  treat  plaintiff  for  an  injury  to  his  side,  from  which 
injury  he  was  suffering,  and  having  purchased  a  ticket  from 
Perry  Station,  on  said  railroad,  to  Columbia,  S.  C,  from  the 
station  agent  of  the  defendant  at  Perry,  and  paid  the  station 
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af2:ent  the  fare  usually  demanded  and  paid  for  a  ticket  from  Perry 
to  Columbia,  and  as  defendant's  passeng^er  train  from  Savannah 
to  Columbia  was  then  due  at  Perry,  the  plaintiff,  in  company 
with  said  station  agfent  and  others,  walked  out  to  defendant's 
railroad  tracks  at  a  point  where  the  defendant's  railroad  trains 
always  stop,  for  the  purpose  of  allowing^  its  passengers  to  get 
off  and  on  its  trains,  and  when  the  defendant's  passenger  train 
from  Savannah  to  Columbia  came  in  sight,  the  said  station  agent 
directed  one  Martin  N.  Price  to  signal  the  train,  and  the  said 
Price  having  given  the  signal  pursuant  to  the  direction  of  the 
said  station  agent,  the  said  train  slacked  up  the  speed  at  which 
it  was  running  and  slowed  up  to  about  six  miles  an  hour,  when 
the  conductor  of  said  train  (who  was  the  agent  and  servant 
of  the  defendant  and  acting  within  the  scope  of  his  authorit>' 
as  such),  with  a  lantern  in  his  hand  came  out  of  one  of  the 
cars  of  said  train  with  the  porter  thereof  to  the  lowest  step  of 
the  platform  of  said  car,  whereupon  the  said  station  agent  of 
the  defendant  called  out  to  him,  *I  have  five  passengers  for  you/ 
oi  'there  are  five  passengers  here  for  you.'  That  it  was  the 
duty  of  the  defendant  to  stop  said  train  at  said  Perry  Station 
long  enough  for  plaintiff  to  get  on  board  of  it  and  carry  him  to 
Columbia  aforesaid,  but  regardless  of  its  duty  in  that  respect, 
and  in  utter  disregard  of  the  rights  of  the  plaintiff,  the  con- 
ductor of  said  train,  who  heard  said  station  agent  when  he 
announced  that  said  passengers  were  awaiting  transportation, 
and  who  was  the  agent  and  servant  of  the  defendant  and  acting 
within  the  scope  of  his  authority  as  such,  negligently,  recklessly, 
wantonly,  and  willfully  failed  and  refused  to  stop  said  train 
for  plaintiff  to  get  on  board  thereof,  and  negligently,  recklesslv, 
wantonly,  and  willfully  caused  the  speed  of  the  train  to  be 
increased  and  to  move  off  rapidly  towards  the  city  of  Columbia, 
so  as  to  make  it  impossible  for  plaintiff  to  get  on  said  train. 
thus  leaving  the  plaintiff  standing  on  the  cold  wet  ground  in 
the  rain  at  Perry  Station.  That  by  reason  of  the  negligent, 
reckless,  wanton,  and  willful  conduct  of  the  defendant  and  its 
agents  and  servants  in  failing  and  refusing  to  stop  said  train  at 
Perry  Station  long  enough  for  plaintiff  to  go  on  board  of  it,  and 
in  increasing  the  rate  of  speed  of  said  train  -when  it  was  in- 
formed that  passengers  were  at  said  station  for  the  purpose  of 
boarding  said  train,  and  as  a  direct  result  thereof,  plaintiff  was 
insulted,  his  feelings  injured,  he  was  compelled  to  remain  at 
said  Perry  Station  several  hours  in  the  cold  rain  before  he  could 
board  another  train  for  Columbia,  he  was  greatly  annoyed,  de- 
layed, and  inconvenienced  in  reachitig  Columbia,  was  delayed 
from  24  to  36  hours  in  Columbia,  during  all  which  time  he 
suffered  much  pain,  annoyance,  and  inconvenience,  and  was 
subjected  to  considerable  pecuniary  loss  and  expense,  and  was 
greatly  inconvenienced  and  delayed  in  getting  back  to  his  home, 
and  was  otherwise  greatly  injured,  to  his  damage  $2,000."  The 
answer  of  the  defendant  was  a  general  denial.  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for  $500.    The  defendant 
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appealed  upon   exceptions   which   will   be   incorporated   in   the 
report  of  the  case. 

1.  First  exception:    As  the  testimony  was  responsive  to  the 
allegations  of  the  complaint^  the  defendant  is  not  in  a  position 
to  raise  the  objection  that  it  was  inadmissible,  after  failing^  to 
make  a  motion  to  strike  out  the  said  allegations.     Martin  v.  ' 
Ry.,  70  S.  C.  8,  48  S.  E.  616. 

2.  Second,  third,  fourth,  fifth,  and  thirteenth  exceptions: 
Section  2134  of  the  Code  of  Laws  of  1902  is  as  follows :  "Every 
railroad  company  in  this  state  shall  cause  its  train  of  cars  for 
passengers  to  entirely  stop  upon  each  arrival  at  a  station,  ad- 
vertised by  such  company  at  a  station  for  receiving  passengers 
upon  such  trains,  for  a  time  sufficient  to  receive  and  let  off 
passengers."  At  the  time  mentioned  in  the  complaint.  Perry 
was  a  flag  station  for  the  train  upon  which  the  plaintiff  expected 
to  become  a  passenger.  He  had  seen  a  regular  time-table,  ad- 
vertising the  fact  that  it  was  a  flag  station  for  said  train,  and 
his  own  testimony  is  to  the  effect  that  he  had  full  knowledge  of 
such  fact.  There  is  no  testimony  showing  that  the  regulation 
making  Perry  a  flag  station  for  said  train  was  unreasonable  or 
oppressive;  and,  as  the  company  did  not  advertise  Perry  as 
a  station  for  receiving  passengers  on  the  train  in  question,  we 
do  not  think  that  the  plaintiflF,  under  these  circumstances,  had 
the  right  to  invoke  the  provisions  of  said  section.  The  defend- 
ant was  only  bound  to  stop  its  train  at  such  a  station  when  duly 
flagged. 

3.  Sixth,  seventh,  and  eighth  exceptions:  The  failure  of  an 
engineer  to  see  a  passenger  may  not  only  be  the  result  of  negli- 
gence, but  likewise  of  willfulness.  If  he  should  intentionally 
fail  to  see  a  passenger,  punitive  damages  would  be  recoverable. 

4.  Ninth  and  tenth  exceptions:  While  the  requests  were 
re  fused,  the  propositions  therein  stated  were  substantially  charged 
by  the  presiding  judge. 

5.  Eleventh  and  twelfth  exceptions:  When  there  is  testimony 
showing  that  the  inconvenience  was  the  direct  and  proximate 
result  of  negligence  or  willfulness,  it  may  be  taken  into  con- 
sideration by  the  jury  in  awarding  damages.  Cen.  R.  &  B.  Co. 
t\  Strickland  (Ga.)  16  S.  E.  352. 

6.  Fourteenth  exception :  Conceding  that  the  request  contained 
a  sound  proposition  of  law,  it  was  inapplicable  to  this  case,  as 
the  complaint  alleged  that  the  conductor  was  acting  within  the 
scope  of  his  authority,  when  he  failed  or  refused  to  stop  the 
train  at  the  station.    Wilson  v.  Ry.,  51  S.  C.  79,  28  S.  E.  91. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed,  and  the  case  remanded  for  a  new 
trial. 
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(Supreme  Court  of  Michigan,  Sept.  28,  1905.) 
fl04  N.  W.  Rep.  773.] 

Carriers — Loss  of  Passenger's  Baggage. — A  father,  paying  full  iare 
for  himself,  traveling  with  an  infant  child  of  such  tender  years  that 
by  custom  no  fare  is  demanded  for  its  carriage,  may  recover  upon 
the  contract  of  carriage  for  loss  or  injury  of  articles  bought  and 
used  for  the  child,  which  articles  are  a  part  of  the  father's  ba£rfrafirc. 

Husband  and  Wife — Separate  Property  of  Wife — Husband's  Ri^t 
to  Recover.* — A  passenger,  traveling  with  his  wife,  is  entitled  to 
recover  in  an  action  of  contract  from  the  carrier  for  loss  of  and 
damage  to  articles  of  jewelry,  etc.,  belonging  to  the  wife  and  given 
to  her  by  third  persons. 

Evidence — Opinions — Damage  to  Personalty.t-^In  an  action  against 
a  railroad  company  for  injury  to  baggage,  opinion  evidence  by  wit- 
nesses who  had  inspected  various  articles  of  wearing  apparel  -which 
had  been  injured  was  admissible  to  show  the  amount  of  the  injury. 

Trial — Injuiy  to  Property — ^Production  of  Property  in  Court.-— In 
an  action  against  a  railroad  company  for  injuries  to  various  articles 
carried  as  baggage,  in  which  witnesses  for  defendant  were  permitted 
before  trial  to  inspect  the  injured  articles,  refusal  of  the  court  to 
require  such  articles  to  be  produced  before  the  jury  was  not  an  im- 
proper exercise  of  discretion. 

Error  to  Circuit  Court,  Kent  County;  Willis  B.  Perkins. 
Jud^re. 

Action  by  Charles  S.  Withey  against  the  Pere  Marquette 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

Argued  before  MooRE,  C.  J.,  and  Carpenter,  Montgomery, 
OSTRANDER,  and  HooKERt  JJ. 

Frederick  W,  Stet'ens  and  Charles  McPherson,  for  appellant. 
Crcpne  &  Morris,  for  appellee. 

OsTRANDER,  J.  On  Saturday,  December  26,  1903,  plaintiflF, 
his  wife,  and  their  21  months  old  child  were  passengers  on 
defendant's  road  from  Monroe,  where  they  had  passed  Christmas 
with  relatives,  to  Grand  Rapids,  their  home.  As  baggage  thev 
had  on  the  same  train  two  trunks.  These  tnmks  contained 
various  articles  of  dress  and  of  the  toilet;  some  intended  solely 
for  the  use  of  the  infant.  They  contained,  also,  some  articles 
of  jewelry  used  by  and  intended  for  use  by  the  wife,  which  had 
been  given  her  by  others  than  her  husband,  which  she  took  to 

♦For  the  authorities  in  this  series  on  the  question  what  constitutes 
a  passenprer's  baf^gage,  see  foot-notes  appended  to  Yazoo  &  M.  V. 
R.  Co.  V.  Georsfia  Home  Ins.  Co.  (Miss.),  15  R.  R.  R.  766,  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  766;  foot-notes  appended  to  Battle  v.  Columbia, 
etc.,  R.  R.  (S.  Car.),  14  R.  R.  R.  425,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
425. 

tFor  the  authorities  in  this  series  on  the  question  of  the  admissi- 
bility of  expert  and  opinion  evidence,  see  foot-note  appended  to 
Schutz  V.  Union  Ry.  Co.  (N.  Y.),  15  R.  R.  R.  777,  38  Am.  &  Eng. 
R.  Cas.,  N.  S.,  777. 
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Monroe  with  her  on  her  visit,  and  some  gifts  made  to  plaintiff 
and  his  wife  and  to  the  child  at  Monroe.  Plaintiff  purchased 
at  Monroe  two  full  fare  tickets  td  Grand  Rapids,  no  ticket  for 
the  infant,  checked  the  trunks,  and  received  the  checks  issued 
for  them.  At  East  Paris,  near  Grand  Rapids,  the  train  in  ques- 
tion was  in  collision  with  an  east-bound  passenger  train.  On  the 
following  Monday  the  baggage  was  delivered  at  plaintiff's  place 
of  residence,  and  later,  at  defendant's  freight  depot,  plaintiff's 
wife  picked  out  from  a  quantity  of  goods  certain  articles  which 
had  been  in  the  trunks.  As  delivered,  the  trunks,  which  were 
broken,  contained  a  portion  only  of  their  original  contents,  and 
also  articles,  some  of  them  greasy,  not  belonging  to'  plaintiff  or 
his  wife,  coal,  and  pieces  of  earth  or  mud.  The  contents  of 
the  trunk  were  mussed,  and  some  of  them  stained  and  greased 
and  spotted  with  mud.  In  January,  1904,  a  claim,  which  reads: 
"I  herewith  present  my  claim  for  damages  sustained  by  Mrs. 
Withey  and  myself  in  your  wreck  of  December  26,  amounting 
to  $386.25" — with  a  list  of  articles  and  figures,  was  presented  to 
defendant,  and  later  plaintiff  began  this  suit.  The  action  is 
assumpsit.  Liability  of  defendant  is  predicated  upon  the  con- 
tract of  carriage,  the  nonperformance  of  the  contract  by  de- 
fendant, and  the  injury  of  the  baggage.  No  contention  was 
made  in  the  court  below  respecting  the  negligence  of  the  de- 
fendant and  resulting  liability  to  pay  plaintiff  the  damages  he 
sustained. 

The  case  comes  here  upon  25  assignments  of  error,  which  may 
be  grouped,  and  which  counsel  for  defendant  has  grouped  and 
discussed,  under  four  propositions.  Stating  these  propositions 
as  they  are  understood,  and  in  the  order  in  which  they  will  be 
discussed,  they  are :  ( 1 )  That  plaintiff  was  not  entitled  to  recover 
(as  he  did)  for  destruction  of  and  damages  to  articles  intended 
for  the  sole  use  of  the  infant;  (2)  that  he  was  not  entitled  to 
recover  (as  he  did)  for  loss  of  and  damages  to  the  articles  of 
jewelry  belonging  to  his  wife;  (3)  that  the  court  improperly 
admitted  opinion  evidence  as  to  the  amount  or  sum  of  the  dam- 
age to  particular  articles ;  and  (4)  that  the  court  should  have 
required,  upon  defendant's  application,  production  of  the  dam- 
aged articles,  so  far  as  they  could  be  produced,  for  exhibition 
to  the  jury. 

1.  It  is  contended  that,  because  no  fare  was  paid  for  the 
infant — because  it  was  carried  free — the  defendant  "was  a  gra- 
tuitous bailee  as  to  the  baby,  and  the  transportation  as  baggage 
of  articles  intended  solely  for  its  use  was  a  mere  incident  to 
that  gratuity."  and  the  case  of  Flint  &  Pere  Marquette  Ry.  Co. 
V.  Wier,  37  Mich.  Ill,  26  Am.  Rep.  499,  is  relied  upon  to  sustain 
the  contention.  In  that  case  the  form  of  action  was,  as  it  is 
here,  assumpsit.  The  plaintiff,  on  a  passage  from  Sa^ginaw  to 
Detroit  upon  defendant's  road,  lost  as  he  claimed,  his  trunk, 
containing  personal  effects.  It  appeared  that  both  plaintiff  and 
his  trunk  were  being  carried,  not  for  hire,  but  gratuitously. 
It   was   held  that,   in   the  absence   of  a  contract   for   carriage, 
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damages  for  loss  of  the  baggage  could  not  be  recovered  in 
assumpsit.  The  rule  in  the  case  cited  does  not  control  the  present 
case.  Even  if  it  can  be  said  that  the  child  was  carried  free,  a 
point  which  we  do  not  consider,  it  by  no  means  follows  that  the 
articles  in  question,  the  child's  wearing  apparel,  were  carried 
free.  The  clothing  of  the  infant  was  the  property  of  the  father, 
and  was  in  the  trunks  of  the  father,  with  whom  the  defendant 
had  made  a  contract  of  carriage,  both  of  his  person  and  his 
baggage.  While  it  is  asserted  on  the  part  of  defendant  that  it 
had  the  right  to  charge  for  the  carriage  of  the  infant,  it  is  not 
claimed  that  under  its  rules  and  practice  it  does  charge  anything 
for  the  carriage  of  infants  of  the  age  of  plaintiff's  child.  Nor 
do  we  base  our  determination  at  all  upon  the  fact,  which  ap- 
pears in  the  record,  that  the  infant  occupied  for  hire  a  seat  in 
the  parlor  car  during  the  trip.  What  we  hold,  and  what  we 
think  the  correct  rule  of  law,  is  that  a  father,  paying  full  fare 
for  himself,  traveling  with  an  infant  child  of  such  tender  years 
that  by  custom  no  fare  is  demanded  for  its  carriage,  mav  re- 
cover upon  the  contract  for  carriage  for  the  loss  or  injury  of 
articles  bought  and  used  for  the  child,  which  articles  are  a  part 
of,  and  packed  and  carried  with,  his  baggage,  and  upon  the 
ground  that  such  articles  are  the  property  of  the  parent,  in 
his  possession,  and  properly  a  part  of  his  proper  baggage- 
Prentice  V.  Decker,  49  Barb.  21 ;  Burke  v.  Louisville,  etc.,  R.  R. 
Co..  7  Heisk.  451,  19  Am.  Rep.  618;  Wheeler  v,  St.  Joseph,  etc.. 
R.  R.  Co..  31  Kan.  640,  3  Pac.  297;  Smith  v,  Abair.  87  Mich. 
62,  63,  49  N.'W.  509. 

2.  We  have  before  us  no  question  concerning  the  right  of  the 
husband  (plaintiff)  to  recover  for  injuries  to  the  ordinary  wear- 
ing apparel  of  his  wife.  The  contention  relates  entirely  to 
articles  of  jewelry,  lost  or  injured,  which  were  not  given  or 
furnished  by  her  husband.  It  is  defendant's  position  that,  these 
being  the  separate  and  sole  property  of  the  wife,  the  husband, 
under  the  circumstances  shown,  could  not  recover  for  their 
loss  or  injury.  In  his  charge  the  court  said  to  the  jury:  "Some 
question  has  been  raised  by  defendant's  counsel  to  the  effect  that 
the  articles  contained  in  this  trunk  which  had  been  previously 
given  to  the  plaintiff's  wife  by  others,  and  which  were  taken 
by  her  to  Monroe  on  this  trip  as  a  part  of  her  wardrobe,  ought 
not  to  be  included  in  your  consideration.  These  articles  are 
the  cameo  pin  set  in  pearls,  the  silk  liberty  scarf,  the  set  of 
gold  beads,  the  emerald  wreath  set  in  pearls,  and  perhaps  some 
other  articles.  But  after  some  consideration  (although  not  with- 
out considerable  hesitation)  I  have  concluded,  under  the  circum- 
stances admitted  in  this  case,  to  submit  that  question  to  you  in 
relation  to  these  articles  thus  enumerated.  I  feel  somewhat 
certain  that  the  husband  had  such  special  prooerty  in  these 
articles  bv  reason  of  his  possession  that  he  would  be  entitled  to 
recover  their  value,  if  lost,  notwithstanding  they  were  the  special 
property  of  the  wife.  I  therefore  instruct  you  that  *  *  * 
these  articles,  which  were  the  wife's  property,     *     *     *     and 


Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S         743 

Withej  V,  Pere  Marquette  R.  Co 

which  you  believe,  under  the  evidence,  were  either  lost  or  dam- 
aged, shall  be  taken  into  consideration  by  you  in  fixing  the 
amount  of  damages  sustained  by  the  plaintiff.  *  *  *  "  Error 
is  assigned  upon  this  portion  of  the  charge,  and  is  also  assigned 
upon  the  refusal  of  the  court  to  give  defendant's  eleventh  request 
to  charge,  which  was:  "The  plaintiff  is  not  entitled  to  recover 
for  the  loss  of  or  damage  to  any  article  belonging  to  his  wife 
which  had  not  been  purchased  with  funds  furnished  by  the 
plaintiff."  Of  this  request  it  is  said  by  counsel  for  plaintiff 
that  "the  defendant  contends  that  in  no  case  can  any  recovery 
be  had,  unless  the  plaintiff  establishes  an  absolute  title  to  the 
articles,  notwithstanding  that  the  plaintiff  was  the  bailor  and  the 
defendant  was  the  bailee,  and  undertook  with  the  plaintiff  to 
carry  the  trunks  safely." 

We  do  not  so  understand  the  position  of  counsel  for  defend- 
ant. No  one  will  contend  that  in  all  cases  a  bailor  must  show 
absolute  title  to  the  thing  bailed  in  order  to  maintain  an  action 
against  the  bailee  for  injury  to  the  subject  of  the  bailment.  The 
question  in  this  case  is  whether  under  the  circumstances  shown 
plaintiff,  with  respect  to  the  particular  chattels,  had  the  interest 
necessary  to  enable  him  to  maintain  this  action.  I  have  been  of 
opinion  that  upon  the  facts  and  the  declarations,  which  avers  a 
contract  between  the  parties  to  transport  plaintiff's  baggage,  of 
which  baggage  the  articles  in  question  are  averred  to  have  been 
a  portion,  it  must  be  held  that  the  plaintiff  cannot  recover  the 
value  of  the  particular  property  of  the  wife.  My  Brethren  who 
sat  in  the  case  are  agreed,  and  there  is  reason  and  authority  to 
sustain  them,  that  the  verdict  and  judgment  are  right,  and  that 
the  recovery  may  be  and  should  be  sustained  upon  the  ground 
that  the  contract  to  carry  plaintiff  and  his  wife,  and  their  com- 
mon baggage  was  a  contract  with  the  plaintiff.  Railroad  Co. 
V.  Mitchell  32  Fla.  77,  13  South.  673,  21  L.  R.  A.  487;  Packet 
Co.  V.  Smith,  23  Md.  402,  87  Am.  Dec.  575.  Analogous  de- 
cisions are  those  in  Blanchard  v.  Page,  8  Gray,  281 ;  Moran  zf. 
Packet  Co..  35  Me.  55.  See,  also,  Hutchinson  on  Carriers, 
§  724.  It  is  not  claimed  that  the  articles  in  question  were  not 
proper  baggage  for  the  wife.  In  a  sense,  the  question  presented 
is  one  of  general  commercial  law,  in  view  of  which  I  yield  my 
own  opinion  to  that  of  the  majority. 

3.  It  is  necessary  in  considering  this  proposition,  for  a  better 
understanding,  to  make  further  reference  to  the  record.  The 
plaintiff,  his  wife,  and  others  were  sworn  as  witnesses  for  the 
plaintiff.  Each  of  them  had  made  some  examination  of  tbe 
articles  about  which  thev  gave  testimony.  Excepting  plaintiff's 
wife,  each  was  permitted  over  objection  to  estimate  in  dollars 
the  amount  of  the  injury  described  by  them,  or  to  state  the 
injury  in  fractions  of  the  value  before  injury,  as  that  the  damage 
was  one-fourth  or  one-half  of  the  original  value  of  the  articles, 
or  that  for  the  purpose  for  which  thev  were  purchased  they  had 
no  value.  The  witnesses  Smith,  Schwartz,  Remington,  and 
Berry,  called  by  plaintiff,  were  treated  by  counsel  as   expert 
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witnesses,  and  each  ^ave  answers  to  hypothetical  questions.  It 
is  evident  that,  whether  inckided  in  the  hypothetical  question 
or  not,  and  it  usually  was,  the  answer  of  each  witness  as  to 
amount  of  damage  was  based  in  part  upon  a  personal  inspection 
of  the  injured  article.  A  witness  with  25  years'  experience  in 
dry  goods  was  asked  by  plaintiff's  counsel:  "Q.  Assuming  that 
that  gown  was  made  late  'n\  the  fall  of  1903  by  Miss  Remington, 
cost  $85  when  delivered,  and  was  worn  the  second  time,  that  it 
had  been  through  a  railroad  collision,  been  to  the  cleaner's,  and 
left  after  cleaning  in  the  shape  it  is  now,  state  what  in  your 
opinion  would  be  the  value  of  that  gown  in  the  present  condi- 
tion for  Mrs.  Withey's  use  and  wear.  A.  The  gown  having 
been  injured,  the  purpose  for  which  it  was  made  is  absolutely 
destroyed.  A  gown  which  is  made  for  a  dressy  dress,  to  be 
worn  as  a  dress  for  dress  occasions,  when  it  has  become  soiled 
or  spotted  or  injured  so  that  it  shows,  its  value  for  that  is  lost 
entirely;  and  it  is  not  a  gown  that  is  adapted  for  ordinary  uses. 
She  did  not  buy  it  for  a  house  dress  or  street  dress.  Its  value  is 
gone.  *  *  ♦  I  should  not  consider  it  had  any  money  value 
for  the  purposes  for  which  it  was  made.  It  has  lost  it  by  its 
damage."  Another  witness,  the  dressmaker  who  made  the  gown, 
testified  that  in  her  opinion  it  was  damaged  one-half,  or  $42.50. 
These  examples  acquaint  us  fairly  with  the  grounds  of  the  ex- 
ceptions taken.  As  to  two  rather  expensive  dresses,  an  opera 
cloak,  and  the  overcoat  of  the  plaintiff,  the  injuries  complained 
about  were  principally  to  the  appearance  of  the  garments,  rather 
than  injuries  to  the  fabrics.  Each  witness  had  some  knowl- 
edge, gained  from  observation,  which  the  jury  had  not  and  could 
not  have,  except  by  seeing  the  injured  property,  although  the 
witnesses  attempted  to  describe  conditions  as  they  saw  them. 

Counsel  for  appellant  contends  that,  whatever  experience  these 
witnesses  may  have  had  in  their  respective  lines  and  however 
competent  they  may  have  been  to  state  cost  and  quality  and  to 
describe  the  injury,  it  was  not  competent  to  state  to  the  jury  an 
opinion  of  the  amount  of  the  damage  expressed  in  dollars.  It 
is  a  rule  of  the  law  of  evidence  that  upon  the  question  of  the 
existence  or  nonexistence  of  a  fact  in  issue,  whether  a  main 
fact  or  an  evidentiary  fact,  the  opinion  of  witnesses  is  not  ad- 
missible. What  a  witness  has  seen  or  heard  or  felt,  he  knows, 
and  it  is  for  him  to  put  before  the  jury  the  facts  as  he  has  per- 
ceived them  bv  his  senses,  and  for  the  jury  to  form  an  opinion 
concerning  the  fact  in  proof  of  which  the  evidence  is  offered. 
But  there  are  exceptions,  apparent  or  real,  to  the  rule  which 
excludes  opinion  evidence.  A  real  exception  is  that  class  of 
opinion  evidence  which  is  called  'expert  evidence.'  The  apparent 
exceptions  are  not  easily  classified.  They  are  sometimes  treated 
as  opinions  admitted  under  exceptions  to  the  rule,  sometimes  as 
matters  of  fact.  The  practical  test  for  receiving  or  rejecting 
opinions  of  lay  witnesses  seems  to  be  that,  when  the  jur>'  can  be 
put  into  a  position  of  equal  vantage  with  the  witness  for  drawing 
them — when  by  the  mere  words  and  gestures  of  the  witness  the 
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data  he  has  observed  can  be  so  represented  that  the  jurors  have 
those  data  as  fully  and  exactly  as  the  witness  had  them  at  the 
time  he  formed  his  opinion — he  may  not  as  a  rule  give  an  opin- 
ion or  estimate.  Wigmore  on  Evidence,  §  1924.  It  was  said  by 
Justice  Campbell,  in  Evans  v.  People,  12  Mich.  27,  34:  "Ex- 
perience has  shown  that  many  cases  exist  in  which  it  is  impossi- 
ble, by  any  description,  however  graphic,  to  explain'  things  so 
as  to  enable  any  one  but  the  witness  himself  to  see  or  compre- 
hend them  as  they  would  have  been  seen  or  comprehended,  could 
the  jury  have  occupied  his  position  of  observation.  In  such 
cases  the  witness  must  give  his  own  impressions  and  conclusions, 
or  his  narrative  is  useless,  adding,  however,  as  full  explanations 
as  the  nature  of  the  case  will  admit,  so  that  his  capacity  and 
truthfulness  may  be  tested  as  far  as  practicable."  In  this  state, 
testimony  concerning  the  amount  of  damage,  largely  matter  of 
opinion,  has  been  held  properly  received  in  cases  not  to  be  dis- 
tinguished in  principle  from  the  one  at  bar.  Continental  Ins.  Co. 
V.  Horton,  28  Mich.  173 ;  Printz  v.  People,  42  Mich.  144,  3  N. 
W.  306,  36  Am.  Rep.  437 ;  Enright  v,  Hartsig,  46  Mich.  469,  9 
N.  W.  496.  In  Grand  Rapids  v.  G.  R.  &  I.  R.  R.  Co.,  58  Mich. 
641,  26  N.  W.  159,  cited  and  relied  upon  by  plaintiff  in  error, 
the  evidence  held  to  have  been  wrongly  admitted  was  not  opinion 
as  to  the  value  of  premises  merely,  but  opinion  or  judgment  as 
to  compensation  to  be  awarded  for  taking  premises  in  con- 
demnation proceedings. 

The  court  carefully  instructed  the  jury.  He  said  in  part: 
"Several  witnesses  have  been  permitted  to  testify  as  to  their 
opinions  as  to  value  both  before  and  after  the  alleged  injuries  to 
these  articles.  But  I  instruct  you  that  you  are  to  assess  the 
plaintiff's  damages  according  to  your  own  best  judgment  of  the 
evidence  and  as  to  the  injury  done  to  them;  and  the  evidence 
that  has  been  thus  received  may  be  followed  or  not,  as  you  find 
that  it  is  true  or  not,  under  the  evidence  as  to  the  amount  of 
damages  the  plaintiff  has  actually  sustained.  If  you  believe  from 
the  evidence  in  the  case  that  the  statements  and  estimates  made 
by  any  witness  are  not  warranted,  you  need  not  follow  such 
statements.  If  you  believe  that  they  are  warranted,  you  may,  to 
the  extent  that  you  find  they  are  warranted  by  the  evidence.  In 
other  words,  the  whole  question  of  the  amount  of  damages  sus- 
tained by  the  plaintiff  is  for  you  to  determine,  and  you  alone, 
from  the  evidence,  and  you  are  not  to  be  governed  or  concluded 
by  the  opinions  of  any  one  else,  unless  you  believe  such  opinions 
to  be  well  founded  and  based  upon  the  evidence  in  the  case." 

A  subpoena  requiring  in  terms  that  plaintiff  and  his  wife 
produce  in  court  such  of  the  damaged  articles  as  were  in  their 
possession,  was  taken  out  on  the  part  of  defendant,  and  with  a 
witness  fee  and  an  additional  fee  was  served  upon  both  the 
plaintiff  and  his  wife.  The  record  discloses  that  a  considerable 
amount  of  the  most  expensive  clothing  could  have  been,  without 
evident  inconvenience,  so  produced,  including  plaintiff's  overcoat, 
and  the  opera  cloak  and  two  dresses  belonging  to  his  wife,  the 
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value  of  which  it  was  claimed  had  been  diminished  $127.50  !>>• 
stains,  marks,  and  other  injuries  to  the  appearance  of  the  gar- 
ments received  in  the  collision.  None  of  the  clothing  was  pro- 
duced, and,  upon  the  motion  of  defendant's  counsel  to  compel  its 
production,  counsel  for  plaintiff  announced  that  it  would  not  be 
produced.  At  different  times  during  the  trial  the  following,  with 
other  similar,  language  was  used  by  the  court:  "At  present  I 
think  it  is  a  matter  in  the  discretion  of  the  court  to  require  it. 
and,  being  a  discretionary  matter,  I  do  not  feel  like  exercising  it 
against  the  wish  of  the  party  to  bring  personal  chattels  into 
court  for  exhibition  to  the  jury."  "I  do  not  think  it  is  within 
the  province  of  the  court,  as  I  have  already  said,  to  compel 
the  production  of  such  evidence."  "If  the  party  does  not  care  to 
produce  these  articles,  but  chooses  rather  to  have  oral  testimony 
as  to  their  condition  received,  instead  of  the  articles  themselves, 
I  think  it  is  a  matter  that  rests  with  the  party  and  not  with  the 
court."  And  in  the  charge  to  the  jury  it  was  said:  "Something 
has  been  said  about  the  refusal  of  the  plaintiff  to  produce  before 
you  the  articles  alleged  to  have  been  injured  or  damaged.  I 
think,  perhaps,  I  ought  to  say  something  about  that  to  you  in 
these  instructions.  I  have  already  said  in  your  presence  that  to 
produce  the  articles  or  not  produce  them  was  a  privilege  belong- 
ing to  the  plaintiff,  and  to  him  alone,  concerning  which  the 
court  under  the  circumstances  had  no  right  to  interfere.  Yet, 
if  it  should  appear  to  you  by  the  evidence  that  it  would  be  practi- 
cable to  produce  those  articles  in  court,  the  fact  that  there  was 
a  refusal  to  produce  them  is  a  matter  you  may  consider  as  bear- 
ing upon  the  credibility  of  the  witnesses."  These  rulings  and 
this  instruction  are  before  us  for  review.  We  shall  assume 
that  the  learned  trial  judge  did  not  mean  to  be  understood  as 
denying  the  power  of  the  court  to  order  the  production  of  the 
garments.  Graves  z\  City  of  Battle  Creek,  95  Mich.  266,  54 
N.  W.  757,  19  L.  R.  A.  641,  35  Am.  St.  Rep.  561.  Treating  the 
rulings  made  as  an  exercise  of  judicial  discretion,  we  are  not 
impressed  that  the  discretion  was  abused.  The  witnesses  for 
defendant  were  permitted  before  the  trial  inspection  of  the  prin- 
cipal articles  of  apparel  claimed  to  have  been  injured,  and  we  do 
not  think  it  is  clear  that  the  inspection  which  the  jury  might 
have  made,  if  the  garments  had  been  produced  in  court,  would 
have  aided  them. 
Judgment  is  affirmed. 
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(Supreme  Court  of  Illinois,  Oct.  24,  1905.) 
[75  N.  E.  Rep.  578.] 


Carriers— Who  Arc  Passengers^Question  for  Jury.*— In  an  action 
to  recover  for  injuries,  where  there  was  testimony  that  when  the  car 
on  which  plaintiff  was  riding  stopped  he  put  one  foot  on  the  ground 
and  with  the  other  on  the  footboard  attempted  to  lift  his  little  girl 
off  the  car,  when  it  started  suddenly,  injuring  him,  the  question  as  to 
whether  he  was  a  passenger  was  for  the  jury. 

Appeal— Review— Affirmance— Where  the  refusal  of  the  trial  court 
to  direct  a  verdict  was  affirmed  by  the  Appellate  Court,  its  judgment 
will  be  sustained,  if  there  is  any  evidence  tending  to  establish  the 
case  made  by  the  declaration. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Isadore  Rosenthal  against  the  Chicago  Union  Trac- 
tion Company.  Judgment  for  plaintiff  was  affirmed  by  the 
Appellate  Court,  and  defendant  appeals.    Affirmed. 

John  A,  Rose  and  Albert  M.  Cross  (IV.  W,  Gurley,  of  coun- 
sel), for  appellant. 

Cratty  Bros.,  Jarvis  &  Latimer,  for  appellee. 

Ricks,  J.  This  was  an  action  brought  in  the  circuit  court  of 
Cook  county  by  Isadore  Rosenthal  against  the  Chicago  Union 
Traction  Company  to  recover  damages  for  personal  injuries 
received  while  alighting  from  one  of  its  street  cars  in  the  city  of 
Chicago.  The  declaration  consisted  of  two  counts.  The  first 
count  alleges  that  plaintiff  became  a  passenger  on  a  Milwaukee 
avenue  car;  that  he  signaled  the  conductor  to  stop  the  car  at 
Wood  street;  that  the  car  was  caused  to  be  stopped  for  the 
purpose  of  allowing  passengers  to  alight,  and  "while  the  said 
plaintiff  was  using  all  reasonable  care  and  caution  to  avoid  the 
injury  complained  of,  the  said  defendant,  through  its  servant  or 
servants,  negligently  and  carelessly  caused  said  car  to  be  set  in 
motion  while  the  plaintiff  was  alighting  from  said  car,  and 
thereby  the  said  plaintiff  was  then  and  there  thrown,"  etc.  The 
second  count  is  substantially  the  same,  except  that  it  alleges  that 
the  plaintiff  had  with  him  his  daughter,  Esther  Rosenthal,  a 
child  four  years  of  age,  and  that,  while  the  plaintiff  was  attempt- 
ing to  alight  with  his  daughter  from  the  car,  the  defendant, 
through  its  servants,  negligently  and  carelessly  caused  the  car 
or  train  of  cars  to  be  set  in  motion,  while  the  plaintiff  with  his 

*For  the  authorities  in  this  series  on  the  question  who  are,  and  are 
not.  oassengers,  see  foot-notes  appended  to  Kroeger  v.  Seattle  Elec- 
tric Co.  (Wash.),  16  R.  R.  R.  689,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  689: 
foot-note  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Reed  (Ark.),  16 
R.  R.  R.  541,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  541;  Fremont,  etc.,  R. 
Co.  V.  Hajyblad  (Neb.).  15  R.  R.  R.  226.  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
226;  Garvey  v.  Rhode  Island  Co.  (R.  I.),  15  R.  R.  R.  30,  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  30;  Dallas  Rapid  Transit  Co.  v.  Payne  (Tex  ), 
15  R.  R.  R.  25,  38  Am.  &  Eng.  R.  Cas..  N.  S.,  25. 
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said  daughter  was  so  alig^hting  therefrom,  and  thereby  the  plain- 
tiff was  then  and  there  thrown,  etc.  Upon  a  trial  before  the 
jury  a  verdict  was  rendered  for  $2,500.  A  remittitur  of  $1,000 
was  made  and  judg:ment  entered  for  $1,500,  from  which  an 
appeal  was  prosecuted  to  the  Appellate  Court,  where  the  judge- 
ment of  the  circuit  court  was  affirmed,  and  this  further  appeal 
is  now  prosecuted  to  this  court. 

There  is  but  a  sing^le  question  presented  upon  this  record,  and 
that  is  whether  or  not  the  peremptory  instruction  should  have 
been  g^iven  at  the  close  of  the  plaintiff's  evidence.  The  appel- 
lant's contention  is  that  the  declaration,  alleging^,  as  it  does,  that 
appellee  was  a  passeng^er  upon  the  car,  is  not  sustained  by  the 
evidence,  and  insists  that  the  evidence  shows  appellee  had  left 
the  car  and  was  not  a  passenger  at  the  time  of  the  accident  in 
question.  The  only  question,  therefore,  for  us  to  determine,  is 
whether  or  not  there  is  any  evidence  in  the  record  fairly  tending 
to  support  the  plaintiff's  cause  of  action  as  laid  in  the  declara- 
tion, and  if,  from  the  evidence,  we  find  that  fair-minded  men 
might  disagree  as  to  the  facts  of  the  case  as  disclosed  by  the 
record,  then  it  was  not  error  to  refuse  the  instruction;  or,  if  we 
find  any  evidence  in  the  record,  standing  alone,  sufficient  to 
sustain  the  cause  of  action  as  laid  in  the  declaration,  then  it  is 
not  our  duty  to  reverse  the  judgments  of  the  appellate  and  trial 
courts. 

The  record  discloses  that  appellee  is  a  Hebrew,  and  does  not 
speak  the  English  language  as  fluently  as  some  of  his  nationality- 
do.  The  evidence  at  least  fairly  tends  to  show  the  following 
state  of  facts:  On  the  day  in  question,  which  was  a  holiday 
for  the  Hebrews,  being  their  New  Year,  appellee  boarded  a 
car  at  Roby  street,  transferred  to  Milwaukee  avenue,  paid  his 
fare,  and  rode  to  Wood  street,  where  he  desired  to  get  off  the 
car.  The  car  was  full  of  passengers,  and  appellee  was  standing: 
on  the  footboard  on  the  west  side  or  outside  of  the  car,  which 
was  going  down  town,  and  his  little  girl  four  years  old  was 
sitting  in  a  ladv's  lap  in  the  seat  next  to  him.  At  his  signal  the 
car  stopped.  He  put  his  right  foot  on  the  ground  and  t)ut  his 
arm  around  the  child  to  lift  her  off.  His  other  foot  he  kept  on 
the  footboard.  While  he  was  in  this  position  and  in  the  act  of 
getting  hold  of  his  child,  and  before  he  had  time  to  alight  with 
his  child,  the  car  gave  a  jerk,  starting  up  suddenly,  and  he  was 
thrown  upon  the  ground  and  injured.  Appellee  testified:  "Q. 
You  say  you  were  on  the  ground?  A.  One  foot.  Q.  Then  vou 
say  you  R"ot  off  on  the  ground  and  reached  up  after  the  child? 
A.  With  one  foot — with  onlv  one.  Q.  Then  you  had  one  foot 
back  of  the  footboard?  A.  I  said  T  went  off  the  car  with  one 
foot.  I  said  I  went  off  with  one  foot.  With  the  right  foot  T 
went  on  the  ground,  with  my  left  foot  I  stayed  on  the  car.  and 
then  I  took  the  child  from  the  lady's  lap.  and  when  I  went  to 
cet  off  then  the  car  jerked.  That  is  what  I  mean."  William  H. 
Klein,  a  witness,  further  testified :  "He  took  the  girl  just  about 
the  time  the  conductor  rang  the  bell.     He  was  standing  on  the 
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ground  by  the  car,  one  foot  on  the  ground  and  one  on  the  step, 
holding  the  handle  with  his  left  hand.  He  did  not  do  any  turn- 
ing around.  He  stepped  right  off  down  with  one  foot  and 
reached  up  after  the  girl." 

We  think  the  record  at  least  fairly  tends  to  show  that  ap- 
pellee  had  not  entirely  left  the  car  at  any  time,  and  we  deem  it 
unnecessary  to  discuss  the  question  of  whether  or  not  he  would 
have  been  a  passenger  had  he  at  any  time  been  entirely  off  the 
car  and  returned  to  get  his  child,  as  it  is  conceded  if  he  was  not 
at  any  time  clear  of  the  car  he  was  a  passenger.  Nor  is  it 
necessary  that  the  weight  of  evidence  support  the  cause  of 
action  as  laid  in  the  declaration.  The  question  of  whether  or 
not  he  had  entirely  left  the  car  was  one  of  fact,  and  under  the 
instructions  the  jury  found  against  appellant's  contention,  and 
the  Appellate  Court,  by  affirming  the  judgment  as  entered  by  the 
trial  court,  has  necessarily  found  the  facts  the  same  as  did  the 
jury;  and  finding,  as  we  do,  that  there  is  evidence  to  support 
these  findings,  under  the  law  it  is  our  duty  to  sustain  the  judg- 
ment of  the  Appellate  Court,  which  is  accordingly  done. 

Judgment  affirmed. 


Weaver  v.  Pennsylvania  R.  Co. 

(Supreme  Court  of  Pennsylvania,  June  22,  1905.) 

[61  Atl.  Rep.  1117.1 

Carriers — Care  Required  of  Passenger.* — In  an  action  to  recover 
for  injuries  received  while  entering  a  train,  where  the  evidence  is 
contradictory,  it  is  not  error  to  instruct  that  the  care  to  be  taken  in 
entering  a  train  must  be  proportionate  to  the  ordinary  risks  connected 
therewith,  and  the  passenger  must  use  the  means  provided  with 
reasonable  care. 

Negligence — Comparative  Negligence.! — Where  both  parties  con- 
tribute to  an  accident,  the  law  will  not  determine  which  is  guilty  of 
the  greater  fault,  but  neither  can  recover  from  the  other. 

Appeal  from  Court  of  Common  Pleas,  Lancaster  County. 

Action  by  Mardula  J.  Weaver  against  the  Pennsylvania  Rail- 
road Company.  Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

The  material  portion  of  the  charge  of  the  court  below  is  as 
follows : 
^  "Where  a  plaintiff  has,  by  his  or  her  conduct,  brought  about. 

♦For  the  authorities  in  this  series  on  the  question  of  the  degree  of 
eare  required  of  a  passenger  for  his  own  protection,  see  Parks  v. 
St.  Louis  &  S.  Ry.  Co.  (Mo.),  14  R.  R.  R.  387,  37  Am.  &  Eng.  R. 
Cas..  N.  S..  387. 

fFor  the  authorities  in  this  series  on  the  subject  of  comparative 
negligence,  see  foot-note  appended  to  Woolf  v,  Washington  Ry.  & 
Nav.  Co.  (Wash.),  16  R.  R.  R.  846,  39  Am.  &  Eng.  R.  Cas.,  N.  S.. 
846;  Denver  &  R.  G.  R.  Co.  v.  Maydole  (Colo.),  16  R.  R.  R.  762,  3« 
Am.  &  Eng.  R.  Cas.,  N.  S.,  762. 
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or  aided  in  brining  about,  the  injury,  the  law  calls  this  con- 
tributory negligence.  The  defendant  may  be  guilty  of  negli- 
gence, and  yet,  even  if  this  be  so,  if  the  party  injured  in  any 
respect  contributes  to  the  accident,  there  can  be  no  recovery. 
Contributory  negligence. is  defined  to  be  the  omission  by  a  pas- 
senger to  exercise  such  a  degree  of  care  as  the  circumstances 
of  the  case  demand  from  a  person  of  ordinary  prudence,  having^ 
a  proper  and  reasonable  regard  for  his  or  her  own  personal 
safety.  The  care  one  must  take  in  entering  a  railroad  train  must 
be  proportionate  to  the  ordinary  risks  incurred  in  such  entering-; 
that  is,  it  is  the  duty  of  the  passenger  to  use  the  means  provided 
with  reasonable  circumspection  and  care.  Where  both  parties 
contribute  to  the  accident,  it  matters  not  who  contributes  the 
more;  for  the  law  will  not  determine  which  is  guilty  of  the 
greater  fault,  but  says  that  in  all  such  cases  neither  can  recover 
from  the  other.  These  are  the  principles  of  law  which  govern 
this  case,  and  you  must  now  enter  upon  an  investigation  of  the 
proven  facts. 

"The  plaintiff,  Mardula  J.  Weaver,  is  a  widow.  She  is  now 
74  years  old,  and  was  71  years  old  at  the  time  she  alleges  this 
accident  occurred.  On  November  26,  1901,  she  went  from  Man- 
heim  to  Salunga,  arriving,  she  says,  at  the  latter  place  between  1 
and  2  o'clock  in  the  afternoon.  She  took  dinner  with  Mrs. 
Laura  McGirl,  and  they  together  went  to  the  railroad  station 
to  meet  the  train  which  arrives  at  this  place  (Lancaster)  some- 
where about  4  o'clock  in  the  afternoon.  Mrs.  McGirl  carried 
Mrs.  Weaver's  basket.  The  train,  she  says,  was  half  an  hour 
late,  and  they  remained  in  a  small  trainhouse;  there  being  no 
ticket  office  at  this  place.  When  the  train  arrived  at  Salunga,  it 
stopped.  She  says  that  while  it  was  otanding  there  she  put  her 
left  foot  upon  the  lower  step,  and  took  hold  of  the  railing  of  the 
car  with  her  left  hand,  and  that  at  this  time  one  of  tiie  train 
men  called  out,  *Go  ahead !'  and  waved  his  hand  to  the  engineer, 
and  the  train  started,  and  she  was  thrown  back  onto  the  platform 
and  injured.  She  says  that  she  has  been  affected  by  this  in- 
jury ever  since,  and  two  physicians,  called  on  her  behalf,  stated 
that  they  could  see  nothing  from  their  examinations,  except  a 
slight  swelling  of  one  of  the  parts,  and  made  up  their  diagnoses 
largely  from  what  Mrs.  Weaver  told  them,  but  that  such  an 
injury  causing  the  effects  described  is  likely  to  be  permanent, 
after  this  length  of  time.  Mr .  Weaver,  however,  admits  that  she 
was  injured  some  years  ago  on  the  Pennsylvania  Railroad,  but 
asserts  that  she  had  fully  recovered  before  November  26,  1901. 

"It  has  been  shown  on  the  part  of  the  defendant,  by  Mrs. 
McGirl,  that  the  plaintiff  came  to  her  house  about  10  o'clock  on 
the  morning  of  November  26,  1901;  that  Mrs.  Weaver  stayed 
for  dinner,  and  she  (Mrs.  McGirl)  in  the  afternoon  accompanied 
the  plaintiff  to  the  railroad  station ;  that  they  started  early,  be- 
cause Mrs.  Weaver  complained  of  pain,  and  she,  either  in  the 
morning  or  afternoon — ^that  is,  either  coming  to  Mrs.  McGirl's 
house  or  going  towards  the  station — had  a  limp  in  her  walk. 
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Mrs.  McGirl  says  that,  when  the  train  came,  Mrs.  Weaver  was 
helped  on  by  the  brakeman  and  conductor,  and  that  she  sat  down 
in  one  of  the  front  seats,  and  the  train  moved  off.  The  front 
brakeman  swears  that  he  helped  her  part  way  up  the  steps,  and 
then  the  conductor  took  her  in  charge,  and  the  conductor  tells 
you  how  he  placed  her  in  a  seat,  and  afterwards  saw  her  from 
the  train,  when  it  arrived  in  Lancaster,  in  safety.  The  rear 
brakeman  says  he  saw  her  get  upon  the  train,  and  Aaron  Kepper- 
lingf,  a  passeng^er,  testifies  that  he  got  on  the  smoking  car,  which 
was  immediately  in  front  of  the  car  which  Mrs.  Weaver  entered, 
and  that  he  saw  the  brakeman  and  the  conductor  help  her  up 
the  steps  and  into  the  car.  All  of  these  witnesses  positively 
swear  that  no  accident  occurred  on  this  day,  and  that  Mrs. 
Weaver  was  not  injured,  as  she  claims. 

"If,  then,  you  believe  the  story  of  the  plaintiflF,  that  she,  while 
using  proper  care  in  mounting  the  steps  of  this  railroad  car,  was, 
by  reason  of  its  having  been  started  without  a  sufficient  time 
being  given  for  her  to  accomplish  this  object,  thrown  back  upon 
the  railroad  platform  and  injured,  then  your  verdict  may  be  in 
favor  of  the  plaintiff.  If,  on  the  other  hand,  you  find  that  she 
was  not  injured,  that  there  was  no  accident,  or,  if  there  was, 
that  it  was  brought  about  by  her  own  fault,  or  that  she  aided 
in  bringing  it  about,  or  that  the  suffering  which  she  complained 
of  resulted  from  other  causes  than  those  which  occurred  on 
November  26,  1901,  then  your  verdict  should  be  in  favor  of  the 
defendant.  Five  witnesses,  who  say  they  were  present,  testify 
that  the  plaintiff  met  with  no  accident  on  this  day.  The  plaintiff 
alone  testifies  that  there  was.  You  must  disbelieve  all  of  these 
five  witnesses,  if  you  believe  her." 

Argued  before  Mitchisll,  C.  J.,  and  Fell,  Brown,  Potter, 
and  Elkin,  JJ. 

C.  E.  Montgomery  and  A,  H.  Powden,  for  appellant. 
H.  M.  North  and  H.  M.  North,  Jr.,  for  appellee. 

Fell,  J.  The  negligence  alleged  was  that  a  passenger  train 
was  suddenly  started  while  the  plaintiff  was  getting  on  one  of 
the  cars  at  a  station.  The  assignments  of  error  related  to  the 
instruction  as  to  contributory  negligence,  and  it  is  argued  that 
the  only  question  for  decision  by  the  jury  was  whether  an  acci- 
dent had  happened,  and  that  the  instruction  submitted  to  them  a 
question  not  raised  by  the  testimony.  The  plaintiff  testified  that 
she  was  on  the  station  platform  when  the  train  arrived,  that 
she  took  hold  of  the  railing  at  the  end  of  the  car  with  her  left 
hand  and  placed  her  left  foot  on  the  lower  step,  and  that  while 
she  was  in  this  position  the  brakeman  signaled  the  engineer  to 
start,  and  the  sudden  jerking  of  the  car  threw  her  to  the  plat- 
form. The  defense,  abundantly  sustained  by  the  testimony,  was 
that  the  plaintiff  was  assisted  up  the  steps  by  the  conductor  and 
was  seated  in  the  car  when  the  train  started,  and  that  she  did 
not  fall  nor  sustain  an  injury  of  any  kind. 

It  is  error  to  submit  to  a  jury  a  question  not  involved  in  the 
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case,  but  it  is  never  error  fully  to  instruct  them  as  to  the  essential 
elements  of  a  plaintiff*s  rig^ht  of  recovery.  In  the  instruction 
complained  of  the  court  clearly  defined  the  duty  of  those  in 
charg^e  of  a  train  to  allow  passeng^ers  ample  time  to  p^et  on  and 
off,  and  of  the  duty  of  passeng^ers  to  exercise  reasonable  care, 
and  stated  that,  if  the  negligence' of  both  contribute  to  an  acci- 
dent, there  can  be  no  recovery.  The  instruction  was  in  effect  a 
statement  of  the  rule  that,  in  order  to  recover,  a  plaintiff  must 
prove  negligence  on  the  part  of  the  defendant  and  present  a  case 
clear  of  negligence  on  his  part.  Moreover,  while  contributor\' 
negligence  was  not  made  a  distinct  ground  of  defense,  it  might 
properly  have  been  considered  by  the  jury.  It  appeared  from 
the  plaintiff's  testimony  that  she  was  in  the  act  of  going  up  the 
steps  before  the  signal  to  start  was  given,  and  the  jury  might 
have  found  that  her  injury,  if  there  was  any,  was  occasioned  by 
her  own  failure  promptly  to  get  into  the  car. 
The  judgment  is  affirmed. 


Moody  v,  Boston  &  M.  R.  R. 

(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Oct.  19,  1905.7 

[75  N.  E.  Rep.  631.] 

Carriers — Carriage  of  Passengers — Safe  Place  to  Alight.* — A  rail- 
road company,  which  for  the  purpose  of  permitting  its  passengers 
to  alight  from  its  trains  provides  safe  means  of  egress  and  a  safe 
and  convenient  place  on  which  to  alight,  performs  the  duty  imposed 
on  it  by  law  of  using  the  highest  degree  of  care  consistent  with  its 
undertakinsr,  and  no  question  of  degree  of  care  arises. 

Same — ^Assistance  by  Conductor — Reasonable  Care.* — Where  a  pas- 
senjrer  did  not  need  assistance  in  alighting  from  a  train,  but  the  con- 
ductor undertook  to  assist  him  in  compliance  with  the  rule  of  the 
company  requiring  conductors  to  render  assistance  to  passengers 
boarding  or  alighting  from  trains,  the  company  was  liable  only  for 
the  failure  of  the  conductor  to  exercise  reasonable  care  under  the 
circumstances. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  of  a 
carrier  of  passen^^ers  with  respect  to  stations,  platforms,  and  other 
stopping  places,  see  foot-notes  appended  to  Abbott  v.  Oregon  R.  Co. 
(Ore.),  16  R.  R.  R.  52.  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  52;  West  r. 
St.  Louis  S.  W.  Ry.  Co.  (Mo.),  15  R.  R.  R.  855,  38  Am.  &  Eng.  R. 
Cas.,  N.  S..  855. 

For  the  authorities  in  this  series  on  the  question  of  the  care  due 
alighting  passengers,  see  foot-notes  appended  to  Willworth  v.  Boston 
Elevated  Ry.  Co.  (Mass.),  16  R.  R.  R.  69,  39  Am.  &  Eng.  R.  Cas.. 
N.  S..  69. 

For  the  authorities  in  this  series  on  the  question  of  the  degree  of 
care  required  of  a  carrier  of  passengers,  see  foot-notes  appended  to 
Abbott  V.  Oregon  R.  Co.  (Ore.),  16  R.  R.  R.  52,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  52;  foot-notes  appended  to  South  Covington  &  C.  St.  Ry. 
Co.  V.  Smith  (Ky.),  16  R.  R.  R.  26.  39  Am.  &  Enar.  R.  Cas.,  N.  S.,  26; 
Redmon  v.  Metronob'tan  St.  Ry.  Co.  (Mo.),  15  R.  R.  R.  248,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  24S. 
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Exceptions  from 'Superior  Court,  Worcester  County;  Francis 
A.  Gaskill,  Judg^e. 

Action  by  one  Moody,  administrator,  against  the  Boston  & 
Maine  Railroad.  There  was  a  verdict  for  defendant,  and  plain- 
tiff brings  exceptions.    Overruled. 

B.  H.  Vaughan  and  Henry  B.  Montague,  for  plaintiff. 
Chas,  M.  Thayer  and  Alex.  H.  Bullock,  for  defendant. 

LoRiNG,  J.  This  case  is  here  on  two  exceptions  taken  by  the 
plaintiff  to  the  charge  to  the  jury.  It  was  an  action  at  common 
law  for  injuries  and  suffering  caused  by  an  injury  on  August 
25,  1903,  from  which  the  intestate  died  on  April  17,  1904.  The 
plaintiff,  a  married  woman  weighing  about  180  pounds,  was  a 
passenger  on  a  train  to  Boston,  arriving  between  11  and  12,  noon. 
She  had  with  her,  in  addition  to  one  other  child,  a  boy  aged  two, 
which,  owing  to  infirmity,  had  to  be  carried.  She  came  onto 
the  platform  to  leave  the  car  in  which  she  had  been,  with  this 
child  of  two  on  her  right  arm,  holding  him  in  place  with  her  left 
hand,  in  which  she  had  also  a  shopping  bag.  Her  story  is  that, 
as  she  stepped  from  the  lowest  step  on  to  the  platform,  the 
conductor,  who  was  standing  there,  put  his  right  arm  under  her 
right  elbow,  but  let  go  of  her,  and  she  fell  heavily  to  the  plat- 
form, and  that  he  said  it  was  his  fault ;  that  he  ought  not  to 
have  let  go  of  her.  The  conductor's  story  is  that  he  asked  her 
to  allow  him  to  take  the  baby,  to  which  she  said,  "No" ;  that  he 
then  put  up  his  hands  to  assist  her,  when  she  fell,  pitching  him 
out  of  the  way ;  and  that  she  said  she  tripped. 

After  telling  the  jury  that  the  duty  of  the  defendant  as  a 
carrier  of  passengers  to  the  plaintiff  as  a  passenger  "was  to  use 
the  highest  degree  of  care  consistent  with  the  undertaking,  the 
running  of  its  train,  the  motive  power  used,  and  other  things," 
the  presiding  judge  went  on  to  say  that:  "Ordinarily,  *  *  * 
if  a  railroad  company,  for  the  purpose  of  permitting  its  passen- 
gers to  depart  from  its  train,  provides  safe  means  of  egress  and 
a  safe  and  convenient  place  upon  which  to  alight,  that  accom- 
plishes and  fulfills  the  duty  which  the  law  imposes  upon  it.  I 
say  ordinarily.  Of  course,  the  situation  must  be  changed  by 
what  in  fact  appears  or  was  reasonably  excepted  by  those  having  . 
the  management  of  the  trains.  That  degree  of  care  is  governed 
and  is  affected  by  what  the  defendant,  through  its  servants,  either 
knows  or  ought  to  know.  If  you  are  coming  down  from  your 
place  of  residence  to-day.  and  getting  off  at  Lincoln  Square, 
being  in  your  ordinary  health,  unincumbered,  and  being  phvsically 
and  mentally  reasonably  sound,  and  arriving  at  Lincoln  Square, 
and  the  steps  of  the  car  on  which  you  are  riding  are  safe,  ample, 
and  adapted  to  permit  you  to  step  in  safety,  and  the  distance 
is  such  between  the  lower  step  and  the  platform  that  you  can 
easily  accomplish  it,  you  would  be  likely  to  say  that  was  a  ful- 
filling of  the  duty  which  the  railroad  company  owes  to  you.'* 
It  is  stated  in  the  bill  of  exceptions  that  "the  plaintiff  duly  ex- 
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cepted  to  so  much  of  the  charge  as  stated  that,  if  the  defendant 
provides  safe  means  of  egress  and  a  safe  and  convenient  place  to 
alight,  that  fulfills  the  duty  imposed  by  law."     The  judge  went 
on  to  say  that  while  this  is  ordinarily  so  there  may  be  mental 
infirmity,  physical  incapacity,  or  peculiar  conditions  which  ought 
to  give  notice  to  the  carrier  that  there  was  danger  in  the  pas- 
senger's alighting  unless  something  else  was  done.    In  case  there 
was  nothing  specially  calling   for  extra  attention,  any  neglect 
on  the  part  of  the  conductor  "would  not  be  negligence  on  the 
part  of  a  defendant  so  far  as  the  obligation  as  a  common  carrier 
of  passengers  is  concerned."     But  if  "the  situation  was  such 
that,  reasonably  caring  for  the  safe  alighting  of  a  passenger,  it 
was  obligatory  upon  him  as  representing  the  defendant  to  aid 
her,  then  in  aiding  her  the  road  is  held  to  the  highest  degree  of 
care."     He  then  took  up  the  following  rule  of  the  defendant 
railroad :  "Rule  No.  584.    Conductors  and  brakemen  will  always 
step  down  onto  the  station  platform,  at  stations  where   trains 
stop,  and  render  proper  assistance  to  passengers  taking  or  alight- 
ing from  the  cars,  and  brakeman  will  not  give  the  conductor 
the  all  right  signal  until  they  have  again  boarded  the  train,  and 
looked  through  the  cars  to  see  that  there  are  no  more  passengers 
to  leave,  and  return  to  the  station  platform."     Speaking  of  this 
rule,  the  presiding  judge   said:    "It   further  provides   that  he 
shall  aid  passengers  to  alight.     It^  as  I  recall  it,  makes  no  ex- 
ception.    It  leaves  nothing  to  the  judgment  of  the  conductor  as 
to  the  degree  and  extent  of  that  assistance.     But  if  this  con- 
ductor, acting  Avithin  the  scope  of  his  employment  by  the  rail- 
road, his  employer,  and  under  and  by  virtue  of  that  rule,  starts 
to  assist  a  passenger  off,  not  requiring  assistance  otherwise,  as 
I  have  illustrated  before,  if  he  enters  upon  that  employment,  or 
that  particular  part  of  the  duty  of  his  employment,  under  that 
rule,  then  he  is  held  to  the  exercise,  and  the  defendant  corpora- 
tion is  held  to  the  exercise,  of  reasonable  care  in  perfbrming 
properly  the  duty  which  it  assumes." 

1.  As  to  the  first  exception:  What  the  plaintiff  complains  of 
in  his  argument  is  not  what  he  put  forward  as  his  objection  to 
this  part  of  the  charge.  What  the  defendant  has  argued  is  that 
the  jury  were  told  that  in  furnishing  proper  egress  from  the  car 
on  which  a  passenger  is  carried  the  carrier  is  not  bound  to  use 
the  highest  degree  of  care,  but  ordinary  care  only.  The  objection 
the  plaintiflF  made  to  this  part  of  the  charge  was  "that,  if  the 
defendant  provides  safe  means  of  egress  and  a  safe  and  con- 
venient place  to  alight,  that  fulfills  the  duty  imposed  by  law." 
If  the  means  of  egress  are  in  fact  safe,  no  question  of  the  degree 
of  care  arises. 

2.  The  second  exception,  as  we  construe  the  bill  of  exceptions, 
is  to  this:  After  telling  the  jury  that  the  defendant  was  bound 
to  assist  a  passenger  in  alighting,  if  his  appearance  was  such  as 
to  indicate  to  a  servant  exercising  the  highest  degree  of  care 
that  she  needed  assistance,  and»  if  assistance  was  required,  that 
it  had  to  be  rendered  with  the  highest  degree  of  care,  the  pre- 
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siding  jud^e  told  them  that  in  a  case  where  they  found  under  the 
preceding  instruction  that  the  plaintiff  did  not  need  assistance, 
and  where  in  spite  of  that  the  conductor  in  fact  undertook  to 
assist  her  in  compliance  with  a  rule  of  the  defendant,  the  de- 
fendant was  liable  for  reasonable  care  only.  We  are  of  opinion 
that  the  plaintiff  has  no  ground  of  complaint.  In  a  case  where, 
althoug^h  the  highest  degree  of  care  does  not  require  that  a 
passenger  should  receive  assistance,  the  conductor  attempts  to 
assist  her  because  of  a  rule  of  the  defendant,  he  is  doing  some- 
thing which  neither  the  law  relating  to  carriers  nor  the  contract 
between  the  passenger  and  the  carrier  requires  him  to  do. 
If  the  conductor  exercises  reasonable  care  under  those  circum- 
stances, the  plaintiff  cannot  complain. 
Exceptions  overruled. 


Hewes  v.  Chicago  &  E.  I.  R.  Co. 

(Supreme  Court  of  Illinois,  Oct.  24,  1905.) 
[75  N.  E.  Rep.  515.1 

Carriers — Injury  to  Passenger — Contributory  Negligence.* — Where 
a  passenger  refused  a  seat  provided  for  him  in  the  car  and  remained 
on  the  platform,  and  when  the  train  approached  a  station,  instead  of 
waiting  for  it  to  stop,  swun^  his  body  out  from  the  steps)  intending 
to  alight  and  go  to  the  smoking  car,  but  was  struck  by  a  cattle  guard 
which  he  di^  not  see  in  the  darkness,  he  could  not  recover  for  the 
injuries  received. 

Negligence — ^Trial — Directing  Verdict. — Where  all  reasonable  minds 
would,  on  certain  admitted  facts,  agree  that  the  injury  was  the  result 
of  plaintiffs  negligence,  the  court  may  direct  a  verdict  for  defendant. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Raymond  G.  Hewes  ag^ainst  the  Chicagfo  &  Eastern 
Illinois  Railroad  Company.  Judgment  for  defendant  was  af- 
firmed by  the  Appellate  Court,  and  plaintiff  appeals.    Affirmed. 

Brandt  &  Hoffmann,  for  appellant. 
Calhoun,  Lyford  &  Sheean,  for  appellee. 

Hand,  J.    This  was  an  action  on  the  case,  commenced  in  the 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a  passenger  to  stand  on  the  olatform  of  a 
street  car  or  steam  railroad  car,  see  foot-notes  appended  to  Kirchner 
V.  Oil  City  St.  Ry.  Co.  (Pa.),  15  R.  R.,R.  711,  38  Am.  &  Eng.  R.  Cas., 
N.  S.,  711;  Chicago  &  W.  I.  R.  Co.  v,  Newell  (111.),  15  R.  R.  R.  706, 
38  Am.  &  Eng.  R.  Cas.,  N.  S.,  706;  Morgan  v.  Lake  Shore.  &  M.  S. 
Ry.  Co.  (Mich.),  15  R.  R.  R.  675,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  675; 
foot-notes  appended  to  Halverson  v.  Seattle  Electric  Co.  (Wash.), 
13  R.  R.  R.  282.  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  282. 

For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a  passenger  to  extend  portion  of  his  per- 
son outside  of  the  line  of  the  car,  see  foot-notes  appended  to  Bridges 
V.  Jackson  Elec.  R.,  etc.,  Co.  (Miss.),  16  R.  R.  R.  512,  39  Am.  &  Eng, 
R.  Cas.,  N.  S.,  512. 
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superior  court  of  Cook  county  by  the  appellant  against  the 
appellee  to  recover  damap^es  for  an  injury  to  his  person,  alle>^ed 
to  have  been  sustained  on  October  11,  1892,  in  consequence  of 
the  ne^li^ence  of  the  appellee  in  constructing  a  cattle  g^ard  so 
near  its  tracks  that,  as  the  car  upon  which  he  ,was  a  passeng^er 
was  passing  said  cattle  g^ard,  his  body  came  in  contact  with  said 
cattle  g^uard,  and  he  was  thrown  from  the  train  to  and  upon  the 
g^round.  The  declaration  contained  three  counts,  and  the  g^eneral 
issue  was  pleaded.  At  the  close  of  the  plaintiff's  evidence  the 
court  peremptorily  instructed  the  jury  to  return  a  verdict  in 
favor  of  the  defendant,  which  was  done  accordingly,  and  judge- 
ment was  rendered  on  the  verdict  in  favor  of  the  defendant. 
The  Appellate  Court  for  the  First  District,  upon  appeal,  affirmed 
the  judg;ment  of  the  superior  court,  and,  a  certificate  of  impor- 
tance having:  been  granted,  a  further  appeal  has  been  prosecuted 
to  this  court. 

The  sole  question  raised  in  this  court  is,  does  the  evidence 
introduced  on  behalf  of  the  plaintiff,  when  taken  to  be   true, 
together   with  all   legitimate   inferences   which  may  be    drawn 
therefrom  in  favor  of  the  plaintiff,  tend  to  support  the  cause  of 
action  set  out  in  his  declaration?    The  evidence  shows  that  the 
defendant,  at  the  time  of  the  injury,  owned  and   operated  a 
double-track  railroad  which  ran  north  and  south  through  Colum- 
bia Heights,  a  suburb  of  Chicago;  that  its  south-bound  trains 
ran  on  the  west  and  its  north-bound  trains  upon  the  east  track; 
that  its  passenger  depot  at  that  place  was  located  upon  the  east 
side  of  the  tracks;  that  about  200  feet  north  of  the  depot,  be- 
tween the  tracks,  a  cattle  guard  4J/^  or  5  feet  high,  in  the  form 
of  an  inverted  letter  V  with  the  top  cut  off,  was  located ;  and 
that  the  east  side  of  the  body  of  a  passenger  car  going  south,  in 
passing  said  cattle  guard,  would  come  within  6  inches  thereof. 
At  about  7  o'clock  on  the  evening  of  the  injury  the  plaintiff,  who 
was  then  175^  years  of  age  and  employed  in  a  piano  factory  ar 
Chicago  Heights,  took  a  south-bound  train  of  defendant  at  that 
place  to  go  to  his  home  at  Crete.     Columbia  Heights  is  about 
midway  between  Chicago  Heights  and  Crete.     The  train  upon 
which  he  took  passage  consisted  of  a  passenger,  smoker,  baggage 
car,  and  an  engine  and  tender.     He  was  late,  and  in  company 
with  a  companion,  mounted  the  rear  platform  of  the  rear  car 
of  the  train.     He  was  smoking,  and  upon  looking  into  the  pas- 
senger car  through  the  open  door  he  saw  his  uncle,  who  was  a 
minister,  and  his  wife,  sitting  in  the  car,  and,  not  desiring  to  be 
observed  by   them   with   a   lighted   cigar   in  his  possession,  he 
dodged  back,  and  remained  standing  upon  the  platform  east  of 
the  car  door  until  the  engineer  commenced  to  slacken  the  speed 
of  the  train  for  the  stop  at  Columbia  Heights.     As  the  train 
slackened  its  speed  he  stepped  down  upon  the  first  step,  took 
hold  of  the  handholds  with  both  hands,  and  swung  his  bodv 
out  from  the  car,  with  a  view  to  leave  the  passenger  car  upon 
which  he  was  riding  when  the  train  stopped,  and  to  go  forward 
and  ride  in  the  smoker  from  that  point  to  Crete.     Just  as  he 
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swunpf  out  from  the  car  the  left  side  of  his  body  came  in  contact 
with  the  cattle  ^uard,  and  he  was  thrown  from  his  position  on 
the  step,  and  fell  upon  the  rails  and  ground,  and  sustained  the 
injury  for  which  he  seeks  to  recover  in  this  action. 

There  was  ample  room  inside  the  car  when  the  plaintiff  went 
upon  the  platform.  It  was  quite  dark,  and  no  one  connected  with 
the  operation  of  the  train  knew  the  plaintiff  was  upon  the  rear 
platform.  Had  the  plaintiff  entered  the  car  and  taken  a  seat, 
or,  if  he  desired  to  enter  the  smoker,  had  he  passed  througfh  the 
rear  car,  or  waited  until  the  train  stopped  and  alighted  and 
passed  around  that  car  to  the  smoker,  or  had  he  remained  stand- 
ing upon  the  platform  near  the  car  door,  he  would  not  have  been 
injured.  He,  however,  took  a  position  upon  the  lower  step  of 
the  car  ^nd  swung  his  body  out  into  the  darkness  while  the  car 
was  in  motion,  and  at  a  point  some  200  feet  north  of  the  place 
where  the  train  usually  stopped  to  discharge  and  receive  pas- 
sengers, with  a  view,  as  he  says,  to  be  able  to  alight  from  the 
train  and  take  a  position  in  the  smoker  quickly,  and  when  his 
body  w^as  in  a  position  outside  the  line  of  the  car,  it  came  in 
contact  with  the  cattle  guard,  and  the  injury  occurred.  A  rail- 
road company  owes  a  high  degree  of  care  to  its  passengers,  but 
it  will  not  be  held  liable  for  an  injury  to  a  passenger  who  de- 
clines a  seat  which  has  been  provided  for  him  in  the  car,  and 
remains  standing  upon  the  platform,  and  who,  when  the  train 
approaches  a  station,  instead  of  waiting  for  the  train  to  stop, 
climbs  upon  the  lower  step  of  the  car,  and.  holding  on  with  his 
hands,  projects  his  person  beyond  the  line  of  the  car  into  the 
darkness,  in  order  that  when  the  train  stops  he  may  alight  quickly. 
There  is  no  element  of  wantonness  or  willfulness  on  the  part  of 
the  defendant  in  this  case,  and,  as  it  is  clear  the  negligence  of 
the  plaintiff  was  the  proximate  cause  of  the  injury,  the  trial  and 
appellate  courts  properly  held  there  could  be  no  recovery.  The 
general  rule  is  that  negligence  and  contributory  negligence  are 
questions  of  fact  for  the  jury ;  but  when  the  facts  are  admitted, 
and  all  reasonable  minds  will  agree  that  the  injury  was  the 
result  of  the  plaintiff's  own  negligence,  the  court  may,  as  a 
matter  of  law,  find  that  there  was  such  contributory  negligence 
on  the  part  of  the  plaintiff  as  to  defeat  a  recovery,  and  so  inform 
the  jury  by  a  peremptory  instruction.  Werk  v,  Illinois  Steel 
Co.,  154  111.  427.  40  N.  E.'442;  Chicago  &  Northwestern  Railway 
Co.  V.  Hansen.  166  111.  623,  46  N.  E.  1071 ;  Beidler  v,  Branshaw, 
200  111.  425,  65  N.  E.  1086. 

In  the  briefs  filed  in  this  case  upon  behalf  of  plaintiff  manv 
cases  are  cited  where  the  employees  of  railroad  companies  have 
been  permitted  to  recover  for  injuries  sustained  by  them,  while 
in  the  performance  of  their  duties  as  such  employees,  by  coming 
in  contact  with  overhead  or  other  obstructions  located  near  the 
tracks  upon  which  the  trains  upon  which  they  were  employed  at 
the  time  they  were  injured  were  running;  also  where  passengers 
have  been  injured  from  such  obstructions  while  riding  in  dan- 
gerous positions  upon  trains  which  were  overloaded,  and  where 
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they  were  u'nable  to  obtain  upon  the  train  a  place  of  safety,  and 
by  persons  while  riding^  upon  the  running  boards,  or  otherwise, 
of  overcrowded  street  cars.  The  dilig^ence  of  counsel  has,  how- 
ever, brought  to  our  attention  no  case  which  holds  that  a  pas- 
senger may,  without  notice  to  the  railroad  company  and  without 
excuse,  voluntarily  assume  a  place  of  danger  upon  the  train, 
and  then  recover  damages  for  an  injury  sustained  by  him  while 
in  such  position,  if  the  railroad  company  has  performed  its  full 
duty  to  him  by  providing  a  safe  and  convenient  place  for  him 
in  which  to  ride.  We  think  the  authorities  relied  upon  by  the 
appellant  are  not  in  point,  as  a  different  principle  controls  in  the 
cases  relied  upon  to  show  a  right  of  recovery  from  that  which  con- 
trols in  the  case  at  bar. 

Finding  no  reversible  error  in  this  record,  the  judgment  of 
the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Tri-City  Ry.  Co.  v:  Gould. 

(Supreme  Court  of  Illinois,  Oct.  24,  1905.) 
[75  N.  E.  Rep.  493.1 

Carriers — Diligence  Required.* — A  street  railway  company  must  use 
all  that  care  and  viffilance  for  the  protection  of  its  passengers  con- 
sistent with  the  practical  operation  of  its  road. 

Same.* — An  instruction  as  to  the  care  required  of  a  carrier  is  erro- 
neous which  does  not  require  it  to  be  "consistent  with  the  practical 
operation  of  the  road." 

Trial — Instructions — Evidence — Weight. — An  instruction  that  the 
testimony  of  one  credible  witness  may  be  entitled  to  more  weijrht 
than  the  testimony  of  many  others,  if  the  jury  has  reason  to  believe 
that  such  other  witnesses  were  mistaken  in  their  testimony,  or 
knowingly  testified  untruthfully  and  are  not  corroborated,  is  erro- 
neous. 

Appeal  from  Appellate  Court,  Second  District. 

Action  by  M.  A.  Gould  ag:ainst  the  Tri-City  Railway  Com- 
pany. Judgfment  for  plaintiff  was  affirmed  by  the  Appellate 
Court,  and  defendant  appeals.    Reversed. 

This  is  an  action  on  the  case,  broupfht  in  the  circuit  court  of 
Rock  Island  county  by  appellee  apfainst  appellant  to  recover 
damagfes  alleged  to  have  been  suffered  by  appellee  on  account 
of  being:  put  or  thrown  off  of  one  of  appellant's  cars  by  a  con- 
ductor in  the  service  of  appellant.    The  ejection  of  appellee  from 

♦For  the  authorities  in  this  series  on  the  question  of  the  degree  of 
care  required  of  a  carrier  of  passengers,  see  foot-notes  appended  to 
Abbott  V.  Oregon  R.  Co.  (Ore.),  16  R.  R.  R.  52,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  52;  foot-notes  appended  to  South  Covington  &  C.  St. 
Ry.  Co.  V.  Smith  (Ky.),  16  R.  R.  R.  26,  39  Am.  &  Eng.  R.  Cas.,  N.  S, 
26;  foot-notes  appended  to  Redmon  v.  Metropolitan  St.  Ry.  Co. 
(Mo.),  15  R.  R.  R.  248,  38  Am.  &  Eng.  R.  Cas.,  N,  S.,  248. 
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the  car  took  place  on  June  27,  1902,  at  about  11  o'clock  in  the 
ni^ht,  which  was  dark  and  rainy.  The  declaration  consisted  of 
one  count  only,  to  which  the  plea  of  the  gfeneral  issue  was  filed. 
The  cause  has  been  tried  twice;  the  first  time  at  the  September 
term,  1903,  of  the  circuit  court  of  Rock  Island  county,  when  a 
verdict  was  rendered  in  favor  of  appellee  for  $1,550.  A  new  trial 
was  g^ranted.  The  second  trial  took  place  at  the  January  term, 
1904,  and  verdict  was  rendered  apfainst  appellant  for  $1,100; 
and,  motion  for  new  trial  having  been  overruled,  judgement 
was  entered  for  the  latter  amount.  From  this  judgment  an 
appeal  was  taken  to  the  Appellate  Court,  which  has  affirmed 
the  judgment;  and  this  appeal  is  prosecuted  from  such  judg- 
ment of  affirmance. 

Appellee,  a  civil  engineer  by  profession,  and  on  June  27,  1902, 
serving  a  third  term  as  county  surveyor,  was  at  that  time  about 
71  years  old,  and  had  an  office  in  the  court-house  in  Rock  Island. 
About  9  o'clock  on  the  evening  of  June  27,   1902,  he  left  his 
office,  got  a  lunch,  stopped  at  a  saloon,  and  played  a  couple  of 
games  of  cards,  drank  one  glass  of  whisky,  and  boarded  a  car  of 
appellant  to  go  to  his  home  in  Moline.     When  he  boarded  the 
car,  it  was  about  10:30  o'clock  at  night.     Appellant's  line  of 
railway  is  operated  by  electric  power  between  the  cities  of  Moline 
and  Rock  Island,  the  municipal  limits  of  which  two  cities  adjoin. 
Moline  lies  east  of  Rock  Island.     The  car  was  an  open  one, 
with  a  running  board  or  footboard  on  each  side,  from  which 
passengers  got  on  and  off  the  car,  and  on  which  the  conductor 
passed  to  and  fro  to  collect    fares.      When    the    car    reached 
Tenth  street  in  Moline,  appellee  says  that  he  thought  they  had 
reached  Fifteenth  street,  where  he  had  to  make  a  transfer.    The 
night  being  dark,  he  opened  the  curtain  of  the  car  to  see  whether 
it  was  at  or  near  Fifteenth  street,  and  stepped  his  right  foot 
on  the  footboard  to  look  around  and  see  where  he  was.     He 
says  that  at  that  time  the  conductor  of  the  car  came  along  and 
gave  him  a  violent  push  on  the  breast  that  sent  him  back  to  his 
seat,  and  told  him  to  get  back  in  the  car  where  he  belonged. 
The  conductor  passed  a  seat  or  two  ahead,  and  on  his  return  to 
the  rear  of  the  car  appellee  called  the  conductor  a  "brute/'  a 
"stinker,"  and,  he  presumes,  a  "damned  fool."    He  says  he  was 
angry  for  being  pushed  back.     The  conductor  told  him:    "Dry 
up,  or  I  will  throw  you  off."    Appellee  replied :   "You  had  better 
try  that,  you  damn  fool."     At  that  time  appellee  was  sitting 
facing  the  car  with  his  hands  down  and  bent  forward,   when 
Souders,  the  conductor,  grabbed  him  by  the  neck  and  collar  and 
threw  him  off.    When  he  was  thrown  from  the  car,  he  alighted 
on  his  hip  on  the  brick  pavement  about  4  feet  from  the  car. 
There  was   evidence  tending   to  show  that   force  enough   w'as 
used  to  tear  his  collar  and  necktie,  and  to  tear  his  coat  and  throw 
off  one  of  his  oxford  shoes.    Appellee  says  that  at  that  time  the 
car  was  in  motion  and  running  4  or  5  miles  an  hour,  and,  when 
he  got  up  from  the  ground,  it  was  200  feet  away.     The  con- 
ductor, Souders,  and  the  witness  Sand,  who  was  a  passenger 
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on  the  car,  both  testify  that  appellee  used  profane  and  indecent 
languag^e,  but  differ  as  to  the  language  used.  Sand  says  that, 
when  appellee  was  thrown  off  the  car,  "the  car  was  very  near 
stopped/'  Souders,  the  conductor,  and  Holtz,  the  motorman, 
say  that  the  car,  at  the  time  of  the  ejection  of  appellee,  had 
stopped.  The  motorman  heard  none  of  the  conversation  be- 
tween the  conductor  and  appellee. 

The  Appellate  Court,  in  their  opinion,  say:  "There  is  a  con- 
flict in  the  testimony  respecting  the  occurrences  which  imme- 
diately followed;  but  the  testimony  of  appellee,  which  is 
corroborated  to  some  extent,  is  to  the  effect  that  appellee  resented 
the  action  of  the  conductor  by  calling  him  a  'brute,'  a  'stinker,' 
and  a  'damned  fool.'  The  conductor  then  ordered  appellee  to  dry 
up,  or  he  would  throw  him  off.  While  the  witnesses  do  not 
agree  as  to  the  language  used  by  appellee  to  the  conductor,  yet 
there  is  no  serious  conflict  in  the  testimony  concerning  what 
the  conductor  did.  He  took  hold  of  appellee  by  the  neck  and 
collar,  and  threw  him  off  the  car.  Appellee  fell  on  his  hip,  and 
received  the  injuries  complained  of.  *  *  *  The  car  was  an 
open  one.  with  curtains  drawn  down.  Appellee  was  in  a  seat 
alone." 

The  second  instruction  given  for  the  appellee  by  the  trial  court 
is  as  follows:  "If  the  jury  believe  from  the  evidence  that  the 
defendant  was  engaged  in  the  business  of  transporting  passen- 
gers for  hire  upon  a  street  railroad  operated  by  it,  then  the  law 
denominates  the  defendant  a  common  carrier  of  passengers. 
And  if  the  jury  believe  from  the  evidence  that  the  plaintiff  was  a 
passenger  on  board  the  car  of  defendant,  as  charged  in  the 
declaration,  then,  while  he  was  such  passenger,  the  defendant, 
through  its  servants  in  charge  of  such  car,  was  required  to  do 
all  that  human  care,  vigilance,  and  foresight  could  reasonably 
do,  in  view  of  the  character  and  mode  of  conveyance  adopted,  to 
safely  carry  him  as  such  passenger ;  and  if  the  jury  believe  from 
the  evidence  that  while  he,  the  plaintiff,  was  such  passenger  on 
said  car,  he  was  unlawfully  assaulted  and  afterwards  unlaw- 
fully thrown  off  said  car,  while  the  same  was  in  motion,  by  the 
conductor  of  said  car,  and  was  injured  thereby,  then  the  de- 
fendant company  is  in  law  liable  to  the  plaintiff  in  damages  for 
such  act." 

The  seventh  instruction  given  by  the  court  for  the  appellee  is 
as  follows:  "The  court  instructs  the  jury  that  while  in  this  case 
the  plaintiff,  in  order  to  recover,  must  prove  his  case  by  a  pre- 
ponderance of  the  evidence,  yet  the  word  'preponderance'  only 
means  the  greater  weight ;  and  this  weight  is  not  to  be  determined 
solely  by  the  number  of  witnesses  testifying  to  a  given  point  or 
fact  but  the  preponderance  of  the  evidence  is  to  be  determined 
by  the  jury  from  all  the  facts  and  circumstances  in  evidence, 
and  the  credibility  of  the  witnesses  as  well ;  that  the  testimony 
of  one  credible  w^itness  may  be  entitled  to  more  weight  than  the 
testimony  of  many  others,  if.  as  to  those  other  witnesses,  you 
have  reason  to  believe,  and  do  believe,  from  the  evidence  and 
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all  the  facts  before  you,  that  such  other  witnesses  are  mistaken 
in  their  testimony,  or  have  knowingly  testified  untruthfully,  and 
are  not  corroborated  by  other  credible  witnesses,  or  by  facts  or 
circumstances  proven  in  the  case." 

Jackson,  Hurst  &  Stafford,  for  appellant. 
/.  T,  &  S,  R.  Kenworthy,  for  appellee. 

Magruder,  J.  (after  stating;  the  facts).  The  judgments  in 
this  case  must  be  reversed  for  error  in  giving  the  second  and 
seventh  instructions,  given  for  appellee,  as  the  same  are  set 
forth  in  the  statement  preceding  this  opinion.  The  second  in- 
struction is  erroneous,  because  it  does  not  limit  the  degree  of  care 
required  of  the  carrier  to  such  care  as  is  consistent  with  the 
practical  operation  of  the  road.  In  other  words,  that  part  of  the 
second  instruction,  which  told  the  jury  that  "the  defendant, 
through  its  servants  in  charge  of  such  car,  was  required  to  do 
all  that  human  care,  vigilance,  and  foresight  could  reasonably 
do,  in  view  of  the  character  and  mode  of  conveyance  adopted, 
to  safely  carry  him  as  such  passenger,"  should  have  read  as 
follows :  "The  defendant,  through  its  servants  in  charge  of  such 
car,  was  required  to  do  all  that  human  care,  vigilance,  and  fore- 
sight could  reasonably  do,  in  view  of  the  character  and  mode  of 
conveyance  adopted,  and  consistently  with  the  practical  operation 
of  the  road,  to  safely  carry  him  as  such  passenger."  Such  was 
the  holding  of  this  court  in  North  Chicago  Street  Railroad  Co. 
V.  Polkey,  203  111.  225,  67  N.  E.  793.  The  seventh  instruction 
was  condemned  in  Keller  v.  Hansen,  14  111.  App.  640,  and  John- 
son V.  Farrell,  215  111.  542,  74  N.  E.  760. 

The  judgments  of  the  circuit  and  appellate  courts  are  reversed, 
and  the  cause  is  remanded  to  the  former  court  for  further  pro- 
ceedings not  inconsistent  with  the  views  herein  expressed. 

Reversed  and  remanded. 


Choctaw,  O.  &  G.  R.  Cp.  z\  Jacobs. 

(Supreme  Court  of  Oklahoma,   Sept.   5,   1905.) 

[82  Pac.   Rep.   502.1 

Contract — Breach — Damages.* — As  a  general  rule,  subject  to  well- 
established  qualifications,  anticipated  profits,  prevented  by  the  breach 
of  a  contract,  are  not  recoverable  as  damages  for  such  breach. 

Carriers—Freight — Delay — Damages.* — Where  the  plaintiff,  in  an 
action  against  a  railroad  company,  seeks  to  recover  damages  for 
delay  in  delivering  freight,  to  entitle  the  plaintiff  to  recover,  the 
damages  sought  must  be  such  as  may  fairly  and  substantially  be  con- 
sidered as  arising  naturally,  in  the  usual  course  of  things,  from  the 
breach  itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in 

*See  foot-note  appended  to  American  Express  Co.  v.  Jennings 
(Miss.),  16  R.  R.  R.  546,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  546;  foot-note 
appended  to  Choctaw,  O.  &  G.  Ry.  Co.  v.  Rolfe  (Ark.),  16  R.  R.  R. 
525.  39  Am.  &  Eng.  R.  Cas.,  N.  S..  525. 
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contemplation  of  the  parties  at  the  time  they  made  the  contract;  and, 
if  special  circumstances  under  which  the  contract  was  actually  made 
were  communicated  and  made  known  to  the  railroad  company,  the 
damages  resulting  from  the  breach  of  such  a  contract  would  be  the 
amount  of  injury  which  would  ordinarily  follow  from  a  breach  of 
contract  under  such  special  circumstances  so  Communicated  and 
known. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma  County;  before  Justice 
B.  F.  Burwell. 

Action  by  E.  A.  Jacobs  ag^ainst  the  Choctaw,  Oklahoma  & 
Gulf  Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

C,  B.  Stuart  and  R.  E.  Campbell,  for  plaintiff  in  error. 
Shartel,  Kcaton  &  Wells,  for  defendant  in  error. 

Beauchamp,  J.  This  action  was  commenced  by  the  defendant 
in  error  against  the  plaintiff  in  error  in  the  probate  court  of 
Oklahoma  county,  resulting  in  a  judgment  in  that  court  in  the 
sum  of  $1,000  against  plaintiff  in  error.  An  appeal  was  taken 
to  the  district  court,  and  trial  had  in  that  court,  resulting  in  a 
judgment  against  plaintiff  in  error  in  the  sum  of  $350  and  costs. 
Plaintiff  in  error  brings  the  case  here  by  petition  in  error  and 
case-made  for  review. 

At  the  trial,  and  upon  the  offer  of  the  first  witness  by  defend- 
ant in  error  (plaintiff  below),  plaintiff  in  error  (defendant 
below)  objected  to  the  introduction  of  any  evidence  on  the  part 
of  defendant  in  error,  "for  the  reason  that  the  damages  claimed 
consist  of  claims  for  future  sale^  of  goods,  which  does  not  con- 
stitute a  proper  element  of  damage,"  which  objection  was  by 
the  court  overruled,  and  exceptions  saved,  and  this  is  the  first 
error  complained  of  by  plaintiff  in  error. 

The  petition,  so  far  as  necessary  for  an  understanding  of  the 
question  raised,  alleges: 

"(1)  That  the  defendant  is.  and  at  all  of  the  times  herein 
mentioned  was,  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  territor>'  of  Oklahoma,  and  a  common 
carrier  of  goods,  wares,  and  merchandise. 

"(2)  That  the  plaintiff  is,  and  for  more  than  two  years  last 
past  has  been,  employed  as  traveling  salesman  for  the  firm  of 
Keiffer  Bros.,  wholesale  dealers  in  boots  and  shoes,  of  New- 
Orleans,  in  the  state  of  Louisiana. 

"(3)  That  in  the  conduct  of  plaintiffs'  said  business  as  travel- 
ing salesman  the  use  of  four  cases  of  sample  boots  and  shoes 
were  absolutely  essential,  and  prior  to  November,  1898,  has  been 
used  bv  him  in  the  conduct  of  said  business,  and  during  the 
season  for  supplying  the  spring  trade  of  1899,  to  wit,  December, 
1898,  and  January,  1899,  the  plaintiffs'  said  business  could  not 
in  any  wise  be  conducted  without  said  samples. 

"(4)  That  prior  to  November,  1898,  said  samples  had  been 
returned  to  said  Keiffer  Bros.,  at  said  New  Orleans  for  neccs- 
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sary  changes,  and  on  November  5,  1898,  said  Keiffer  Bros. 
shipped  said  samples  to  the  plaintiff  at  Shawnee,  in  said  territory, 
where  they  arrived  in  the  regular  course  of  transportation,  and 
on  or  about  November  15,  1898,  remained  in  the  possession  of 
the  defendant  at  said  Shawnee. 

"(S)  That  on  or  about  November  15,  1898,  the  plaintiff  applied 
to  the  defendant  at  said  Shawnee  to  have  said  samples  reshipped 
to  said  Keiffer  Bros,  at  said  New  Orleans  for  the  purpose  of 
having  further  necessary  changes  made  therein,  and  at  the  same 
time  informed  the  defendant  that  said  samples  were  essential 
to  the  conduct  of  said  business,  and  that  he  could  do  nothing 
in  his  business  without  said  samples  during  the  season  for 
supplying  the  spring  trade  of  1899,  to  wit,  December,  1898,  and 
January,  1899 ;  and  the  defendant  then  and  there  verbally  agreed 
and  contracted  with  plaintiff,  in  consideration  of  the  freight 
charges,  to  carry  said  four  cases  of  samples  to  New  Orleans  and 
deliver  same  to  the  said  Keiffer  Bros,  within  a  reasonable  time 
thereafter,  and  then  and  there  took  up  the  bill  of  lading  which 
plaintiff  had  received  from  said  Keiffer  Bros.,  for  said  goods. 

"(6)  That  a  reasonable  time  for  the  transportation  of  said 
samples  from  said  Shawnee  to  said  New  Orleans  in  and  during 
November,  1898,  was  a  period  of  not  to  exceed  one  week  from 
and  after  the  time  of  such  contract  for  reshipment,  and  that 
by  the  exercise  of  reasonable  diligence  the  defendant  should  have 
transported  said  goods  to  said  New  Orleans  and  delivered  the 
same  to  said  Keiffer  Bros,  on  or  about  November  22,  1899. 

"(7)  That  owing  to  the  negligence  of  the  defendant  said 
samples  were  lost  by  the  defendant  in  the  course  of  transporta- 
tion from  said  Shawnee  to  said  New  Orleans,  and  that  for  a  long 
and  unreasonable  period,  to  wit,  nearly  two  months,  the  de- 
fendant made  no  diligent  effort  to  ascertain  the  whereabouts 
thereof;  and  owing  to  the  negligence  of  the  defendant  in  losing 
said  samples  and  in  not  sooner  ascertaining  the  whereabouts 
of  the  same  said  samples  did  not  arrive  at  said  New  Orleans, 
nor  were  thev  delivered  to  said  Keiffer  Bros,  until  on  or  about 
January  17,  1*899. . 

"(8)  That  when  said  samples  were  received  by  said  Keiffer 
Bros,  at  said  New  Orleans  it  was  too  late  to  make  the  said 
changes  and  reship  said  samples  to  plaintiff  in  time  to  be  used 
by  him  in  any  wise  in  his  said  business  during  the  season  for 
supplying  the  spring,  1899,  trade,  as  hereinafter  stated ;  that  on 
the  other  hand,  if  said  samples  had  been  received  by  said 
Keiffer  Bros,  within  a  reasonable  time  as  hereinafter  stated,  said 
changes  could  have  been  made  and  said  samples  reshipped  to 
the  plaintiff  in  time  to  be  used  by  him  in  his  said  business  during 
the  season  for  supplying  the  spring,  1899,  trade,  as  hereinafter 
stated. 

"(9)  That  owing  to  the  negligence  of  the  defendant  as  afore- 
said the  plaintiff  was  prevented  from  conducting  his  said  busi- 
ness of  traveling  salesman  for  a  period  of  two  months,  to  wit, 
during  December,   1898,  and  January,   1899;  that  said  period 
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was  the  season  for  supplying  the  springy  trade  of  1899,  and 
plaintiff  was  wholly  unable  to  supply  said  springy  trade  by  reason 
of  not  having  said  samples  during^  said  period ;  and  plaintiff  was 
unable  to  procure  other  samples  in  time  to  conduct  his  said 
business  and  supply  said  spring;  trade,  or  any  part  thereof;  and 
plaintiff  was  unable,  under  the  circumstances  aforesaid,  to  secure 
any  other  employment  during;  said  time  whatsoever,  but,  while 
daily  expecting;  to  be  notified  by  the  defendant  that  his  said 
samples  had  been  found,  plaintiff  remained  idle  during^  the  whole 
of  said  period. 

"(10)  That  by  reason  of  the  foregoing;  plaintiff  has  lost  the 
commissions  which  he  would  have  received,  but  for  the  negli- 
g;ence  aforesaid  of  the  defendant,  in  the  sum  of  at  least  eig'ht 
hundred  dollars  ($800.00)  and  the  good  will  of  plaintiff's  said 
business  has  been  injured  by  the  negligence  aforesaid  of  the 
defendant  in  the  sum  of  at  least  two  hundred  dollars  ($2(X).(X))." 

As  will  be  seen  by  the  petition,  defendant  in  error  seeks  to 
recover  damages  because  of  alleged  loss  of  commissions  which 
he  claims  that  he  would  have  earned  by  the  sales  of  goods  but 
for  the  unreasonable  delay  in  the  transportation  and  delivery  at 
their  proper  destination  of  the  samples  shipped,  and  for  loss  of 
good  will  of  his  business  by  reason  of  such  delav.  Bv  section 
2746,  Wilson's  Rev.  &  Ann.  St.  1903,  it  is  provided  that  "the 
detriment  caused  by  a  carrier's  delay  in  the  delivery  of  freight 
is  deemed  to  be  the  depreciation  in  the  intrinsic  value  of  the 
freight  during  the  delay,  and  also  the  depreciation,  if  any,  in 
the  market  value  thereof,  otherwise  than  by  reason  of  a  deprecia- 
tion in  its  intrinsic  value  at  the  place  where  it  ought  to  have 
been  delivered,  and  between  the  day  at  which  it  ought  to  have 
been  delivered  and  the  day  of  its  actual  delivery."  So  that, 
there  being  no  claim  for  loss  in  either  the  market  or  intrinsic 
value  of  the  goods  shipped,  there  can  be  no  recovery  under 
the  allegations  of  the  petition,  unless  the  knowledge  imparted 
to  the  railroad  company  by  defendant  in  error  was  sufficient  to 
put  it  upon  notice  that  the  loss  of  commissions  and  loss  of  good 
will  would  be  the  direct  and  immediate  result  of  delay  in  the 
delivery  of  the  goods  shipped;  for  under  the  provisions  of  the 
statutes,  and  in  the  absence  of  a  special  contract  to  that  effect, 
or  the  existence  of  such  circumstances  and  knowledge  as  would 
charge  the  railroad  company  with  notice  that  the  alleged  loss 
would  be  the  direct  and  immediate  result  of  failure  to  promptly 
deliver  the  goods,  the  only  damages  that  could  reasonably  be 
contemplated  is  that  disclosed  by  the  statute,  for  the  Legislature 
has  clearly  defined  what  shall  be  deemed  to  be  the  damages  for 
the  delay  in  delivery  of  freight  by  common  carriers  in  ordinary 
cases.  It  is  not  alleged  in  the  petition  that  the  railroad  company 
contracted  in  specific  terms  that,  in  the  event  of  delay  in  the 
delivery  of  the  goods,  it  would  pay  for  the  loss  of  commissions 
and  of  good  will,  so  that  the  only  question  for  our  determination 
is:  Was  the  lailroad  company  apprised  of  such  facts  as.  would 
put  it  upon  notice  that,  if  it  delayed  the  delivery  of  the  goods 
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shipped,  Jacobs  would  sustain  the  loss  complained  of?  Or  was 
the  contract  under  which  the  g^oods  were  shipped  sufficient  from 
its  nature  and  terms  to  imply  that  the  railroad  company,  in  case 
of  default  upon  its  part,  would  pay  the  loss  of  commissions? 

In  the  case  of  Howard  v.  Stillwell  &  Bierce  Mf^.  Co.,   139 
U.  S.  199,  11  Sup.  Ct.  500,  35  L.  Ed.  147,  beings  a  case  involving 
a  contract  by  the  manufacturing  company  to  construct  a  flouring 
mill  for  Howard,  by  placing  machinery  therein  of  the  capacity 
of   200  barrels  of  flour  each  24  hours,  and  to  have  the  same 
completed  by  a  certain  time,  the  manufacturing  company  brought 
suit  for  the  balance  due  on  the  contract,  and  Howard  sought  to 
oflfset  the  loss  of  profits  occasioned  by  the  failure  of  the  manu- 
facturing  company   to   complete   the  contract   within   the   time 
agreed,  and  offered  testimony  to  show  "that  the  market  price 
per  barrel  for  flour  of  the  grade  the  contract  sued  upon  stipu- 
lated for,  between  the  middle  of  July,  1885,  and  the  middle  of 
September,   1885,  was  $5  per  barrel;  that  during  that  period 
there  was  a  ready  cash  market  value  in  Texas  for  said  grade  of 
flour  at  $5  or  $5.50  per  barrel,  and  that  the  defendants  could  have 
sold  200  barrels  per  day  during  said  period  at  $5  per  barrel,  and 
that  upon  each  barrel  so  sold  they  would  have  realized  $1  per 
barrel  profit ;  that  defendants  had  purcTiased  and  held  on  storage 
during  said  period  a  sufficient  quantity  of  good  wheat  to  have 
manufactured  200  barrels  per  day  during  said  60  days ;  that  the 
market  price  during  said  period  of  such  wheat  was  60  cents  to 
70  cents  per  bushel,  and  that  the  expense  of  turning  such  wheat 
into  flour  during  said  period  was  80  cents  per  barrel;  and  that 
defendants  had  in  their  employ  all. necessary  laborers  and  skilled 
workmen  to  manufacture  said  wheat  into  flour,  and  were  fully 
equipped  with  fuel  and  water  and  everything  necessary  to  con- 
vert said  wheat  into  flour,  save  and  except  the  parts  and  pieces 
of  said  mill  which  plaintiff  contracted  to  furnish  in  the  contract 
sued  on."    The  court,  having  on  motion  stricken  from  the  de- 
fendants' answer  that  part  which  sought  to  recover  for  loss  of 
profits  expected  to  be  derived  from  sale  of  flour,  sustained  an 
objection  to  this  evidence ;  and  the  Supreme  Court  of  the  United 
States,  in  the  opinion  by  Mr.  Justice  Lamar,  say : 

"The  remaining  assignment  of  error,  which  relates  to  the 
striking  out  of  so  much  of  the  defendants'  plea  as  sought  a 
recovery  of  the  profits,  and  the  refusal  of  the  court  to  allow  any 
evidence  to  be  introduced  in  support  of  it,  needs  no  extended 
consideration.  The  question  raised  by  it  is  whether  the  antici- 
pated profits  of  the  defendants,  resulting  from  grinding  wheat 
into  flour  and  selling  the  same,  had  the  mill  been  completed 
at  the  date  specified  in  the  contract,  can  be  recovered  by  way 
of  damages  for  delay  in  putting  up  the  mill  machinery.  The 
authorities  both  in  the  United  States  and  England  are  agreed 
that  as  a  general  rule,  subject  to  certain  well-established  qualifi- 
cations, the  anticipated  profits  prevented  by  the  breach  of  a 
contract  are  not  recoverable  in  the  way  of  damages  for  such 
breach;  but  in  the  application  of  this  principle  the  same  uni- 
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formity  in  the  decisions  does  not  exist.  In  some  cases  of  almost 
exact  analogy  in  the  facts,  the  adjudications  of  the  courts  in 
the  different  states  are  directly  opposite.  The  grounds  upon 
which  the  g^eneral  rule  of  excluding"  profits  in  estimating^  dam- 
ag:es  rests  are  (1)  that  in  the  greater  number  of  cases  such 
expected  profits  are  too  dependent  upon  numerous,  uncertain, 
and  changing  contingencies  to  constitute  a  definite  and  trust- 
worthy measure  of  actual  damages ;  (2)  because  such  loss  of 
profits  is  ordinarily  remote,  and  not,  as  a  matter  of  course,  the 
direct  and  immediate  result  of  the  nonfulfillment  of  the  contract ; 
(3)  and  because  most  frequently  the  engagement  to  pay  such 
loss  of  profits,  in  case  of  default  in  the  performance,  is  not  a 
part  of  the  contract  itself,  nor  can  it  be  implied  from  its  nature 
and  terms.  Sedgwick  on  Damages  (7th  Ed.)  vol.  1,  p.  108; 
The  Schooner  Lively,  1  Gall.  315,  325,  Fed.  Cas.  No.  8,403,  per 
Mr.  Justice  Story;  The  Anna  Maria,  2  Wheat.  327,  4  L.  Ed. 
252;  The  Amiable  Nancy,  3  Wheat  546,  4  L.  Ed.  456;  La 
Amistad  de  Rues,  5  Wheat.  385,  5  L.  Ed.  115;  Smith  v.  Con- 
dry,  1  How.  28,  11  L.  Ed.  35;  Parish  v.  United  States,  100 
U.  S.  500,  25  L.  Ed.  763 ;  Bulkley  v.  United  States,  19  Wall, 
37,  22  L.  Ed.  62.  But  it  is  equally  well  settled  that  the  profits, 
which  would  have  been  realized  had  the  contract  been  per- 
formed, and  which  have  been  prevented  by  its  breach,  are 
included  in  the  damages  to  be  recovered  in  every  case  where 
such  profits  are  not  open  to  the  objection  of  uncertainty  or  of 
remoteness,  or  where  by  the  express  or  implied  terms  of  the 
contract  itself  or  the  special  circumstances  under  which  it  was 
made  it  may  be  reasonably  presumed  that  they  were  within  the 
intent  and  mutual  understanding  of  both  parties  at  the  time  it 
was  entered  into.  United  States  v.  Behan,  110  U.  S.  338,  345, 
346,  347,  28  L.  Ed.  168 ;  Western  Union  Tel.  Co.  v.  Hall,  124 
U.  S.  444,  454,  456,  8  Sup.  Ct.  577,  31  L.  Ed.  479;  Philadelphia, 
Wilmington  &  Baltimore  Railroad  Co.  z\  Howard,  13  How.  307, 
14  L.  Ed.  157. 

"Cases  illustrating  various  phases  of  this  rule  are  numerous. 
One  of  the  leading  cases  applicable  to  the  case  in  question  is 
Hadley  v.  Baxendale,  decided  in  the  Court  of  Exchequer  at 
Hilary  term,  1854.  9  Exch.  341,  354,  356.  In  that  case  the 
plaintiffs,  who  were  the  owners  of  a  flourmill,  sent  a  broken 
iron  shaft  to  the  office  of  the  defendants,  who  were  common 
carriers,  to  be  conveyed  by  them  to  a  manufacturer  of  such 
machinery,  the  broken  shaft  to  serve  as  a  model  or  pattern  for 
the  new  one.  The  clerk  of  the  defendants  in  their  office  was 
told  that  the  mill  was  stopped,  that  the  shaft  must  be  delivered 
immediately,  and  that  a  special  entry  should  be  made,  if  nec- 
essary, to  hasten  its  delivery.  The  delivery  of  the  broken  shaft 
to  the  manufacturer  was  delayed  an  unreasonable  length  of 
time,  in  consequence  of  which  the  plaintiff  did  not  receive  the 
new  shaft  for  some  days  after  the  time  it  ought  to  have  been 
received,  and  they  were  therefore  unable  to  work  their  mill 
from  want  of  the  new  shaft,  thereby  incurring  a  loss  of  profits. 
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It    was  held,  however,   that  such  loss  of  profits  could  not  be 
recovered  as  damag^es  in  an  action  against  the   defendants  as 
common  carriers.     Baron  Alderson,  in  delivering  the  opinion  of 
the  court,  laid  down  the  rule  of  law  as  follows:   'Now,  we  think 
the  proper  rule  in  such  a  case  as  the  present  is  this :   Where  two 
parties  have  made  a  contract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ou^ht  to  receive  in  respect  of 
such  breach  of  contract  should  be  such  as  mav  fairlv  and  rea- 
sonably  be  considered  either  arising^  naturally — i.  e.,  according  to 
the  usual  course  of  thing^s — from  such  breach  of  contract  itself, 
or   such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties,  at  the  time  they  made  the  con- 
tract, as  the  probable  result  of  the  breach  of  it.     Now,  if  the 
special  circumstances   under   which   the   contract   was   actually 
made  were  communicated  by  the  plaintiffs  to  the  defendants,  and 
thus  known  to  both  parties,   the   damages   resulting   from   the 
breach  of  such  a  contract,  which  they  would  reasonably  contem- 
plate, would  be  the  amount  of  injury  which  would  ordinarily 
follow  from  a  breach  of  contract  under  these  special  circum- 
stances so  known  and  communicated.    It  follows,  therefore,  that 
the  loss  of  profits  here  cannot  be  considered  reasonably  such  a 
consequence  of  the  breach  of  contract  as  could  have  been  fairly 
and  reasonably  contemplated  by  both  parties  when  they  made 
this  contract.    For  such  loss  would  neither  have  flowed  naturally 
from  the  breach  of  this  contract  in  the  great  multitude  of  such 
cases   occurring   under   ordinary   circumstances,   nor   were   the 
special  circumstances,   which,  perhaps,  would  have  made   it  a 
reasonable  and  natural  consequence  of  such  breach  of  contract, 
communicated  to  or  known  by  the  defendant.' 

"That  case  has  been  cited  with  approval,  and  commented  on  by 
many  of  the  courts  of  this  country,  and  by  text-writers  as  well. 
The  general  principles  of  it,  we  believe,  are  recognized  and  en- 
forced in  most,  if  not  all,  of  the  several  states.  A  large  number 
of  the  cases  are  referred  to  in  Sedgwick  on  the  Measure  of 
Damages,  vol.  1,  pp.  66-75,  and  5  Ency.  of  Law,  pp.  13,  IS, 
32-34,  and  we  shall  attempt  no  extended  review  of  them.  We 
shall  content  ourself  with  a  reference  to  a  few  of  the  leading 
ones  most  nearly  similar  to  the  one  before  us.  Pennypacker  v. 
Jones,  106  Pa.  237,  was  very  much  like  the  present  one.  In 
that  case  the  plaintiffs,  who  owned  and  operated  a  flourmiU  in 
Philadelphia,  entered  into  a  contract  with  the  defendants,  by 
certain  of  the  terms  of  which  the  defendants  were  to  place  in 
their  mill,  within  a  specified  time,  machinery  of  a  certain  ca- 
pacity to  make  flour  of  a  high  grade.  The  machines,  when 
furnished,  were  found  not  to  make  a  high  grade  of  flour,  and  to 
be  incapable  of  producing  the  stipulated  number  of  barrels  per 
day.  In  an  action  for  damages  by  the  plaintiff  for  breach  of 
the  contract,  it  was  held  that  the  loss  of  possible  profits,  which 
might  have  been  made  if  the  mill  had  run  properly^  |vas  not  a 
proper  subject  for  damages,  for  the  reason  that  such  damages 
were  too'  remote  and  speculative.     In  delivering  the  opinion  of 
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the  courc,  Mr.  Justice  Green  used  this  language:    *It   was  no 
part  of  this  contract  that  the  plaintiffs  should  make  profits,  or 
even  have  the  opportunity  of  doing  so,  by  carrying  on  a  busi- 
ness with  the  machinery  which  the  defendants  agreed  to  erect. 
It  is  not  like  to  the  sale  of  chattels  or  of  land,  where  the  dif- 
ference between  the  contract  value  and  the  actual  or  market 
value  of  the  property  sold  represents  directly  and  immediately 
the  measure  of  the  party's  loss  or  gain  in  the  transaction.    There 
the  possible  profit  is  the  very  object  of  the  contract,   and  is 
necessarily  in  the  contemplation  of  the  parties.     But,  when  a 
machinist  furnishes  machinery  to  a  mill  owner,  it  is  no  part  of 
his  engagement  that  a  profitable  business  shall  be  carried  on  with 
the  machinery  furnished.     Of  course,  if  it  is  defective,  he  is 
responsible  for  the  damage  resulting  directly  from  such  defect; 
but  that  is  a  very  different  thing  from  the  uncertain,  remote, 
and  speculative  profits  which  may  or  may  not  be  made  in  the 
business  to  be  done.'    In  Callaway  Mining  &  Manufacturing  Co. 
V,  Clark,  32  Mo.  305,  which  was  an  action  for  the  seizure  and 
detention   of   a   steamboat   by   an   attachment    which    was   dis- 
charged, it  was  held  that  the  measure  of  damages  was  only  the 
actual  damage  sustained  by  the  seizure,  and  that  the  jury  could 
not  be  permitted  to  speculate  as  to  what  might  or  might  not 
have  been  the  earnings  of  the  boat  during  the  period  of  the 
seizure.    Blanchard  v.  Ely,  21  Wend.  342,  34  Am.  Dec,  250,  was 
an  action  for  the  price  of  a  steamboat.     The  defense  was  that 
part  of  the  machinery  of  the  boat  was  unsound  and  imperfect, 
whereby  considerable  delay  was  caused,  and  that  the  loss  of  the 
probable  profits  that  would  have  been  made  upon  the  trips  that 
might  have  been  run  during  the  time  the  vessel  was  delayed  on 
account  of  the  imperfections  in  its  construction  might  be  re- 
couped in  the  action  for  the  price  of  the  boat.    But  the  court  held 
that  such  contingent  profits  could  not  be  allowed.     See,  also, 
Olmstead  z\  Burke,  25  111.  86;  Winne  v.  Kelley,  34  Iowa,  339: 
Howe  Machine  Co.  v.  Bryson,  44  Iowa,  159,  24  Am.  Rep.  735; 
Freeman  v,  Clute,  3  Barb.  424 ;  Griffin  v,  Colver,  16  N.  Y.  489, 
69  Am.  Dec.  718;  Wakeman  v,  Wheeler  &  Wilson  Mfg.  Co., 
101  N.  Y.  205,  4  N.  E.  264,  54  Am.  St.  Rep.  676:  Brown  v. 
Smith,  12  Cush.  366;  Boyd  z\  Brown,  17  Pick.  453;  Willingham 
V.  Hooven,  74  Ga.  233,  58  Am.  Rep.  435;  Georgia  Railroad  v. 
Hayden,  71  Ga.  518,  51  Am.  Rep.  274;  Bridges  v,  Lanham,  14 
Neb.  369,  15  N.  W.  704,  45  Am.  Rep.  121:  Houston  &  Tex. 
Cent.  Ry.  Co.  r.  Hill,  63  Tex.  381,  51  Am.  Rep.  642;  Smith  v. 
Condry,  1  How.  28,  11  L.  Ed.  35. 

"The  principles  announced  by  the  above-cited  authorities  lead 
to  the  conclusion  that  the  court  did  not  err  in  striking  out  that 
part  of  the  defendants'  plea  which  sought  to  recover  $12,000 
as  the  profits  expected  to  be  derived  from  the  sale  of  the  flout 
which  they  would  have  manufactured,  and  in  excluding  the 
evidence  offered  in  support  of  the  claim  therein  set  up.  Tested 
bv  them,  such  losses  were,  in  our  opinion,  rather  remote  and 
speculative  than  direct  and  immediate,  resulting  from  the  breach- 
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alleged.  There  was  no  stipulation  in  the  contract  that  the  de- 
fendant should  make  profits  on  flour  from  the  wheat  ground  up 
by  the  machinery  which  the  plaintiflF  contracted  to  furnish  and 
erect  in  the  mill.  Nor  were  there  any  special  circumstances  at- 
tending the  transaction  from  which  an  understanding  between 
the  parties  could  be  inferred  that  the  plaintiff  was  to  make  good 
any  loss  of  profits  incurred  by  a  delay  in  furnishing  and  putting 
up  such  machinery,  according  to  the  terms  of  the  contract.  We 
see  no  error  in  the  judgment  of  the  court  below  prejudicial 
to  the  plaintiffs  in  error." 

See  Tootle  et  al.  v,  Kent  et  al.,  12  Okl.  674,  73  Pac.  310,  and 
cases  therein  cited. 

There  is  no  allegation  in  the  petition  that  the  agent  for  the 
railroad  company  had  any  knowledge  that  Jacobs  was  working  on 
commission,  and  that  his  compensation  depended  upon  the  sales 
of  goods  by  him,  or  that  he  would  in  anv  way  suffer  loss  by 
delay  in  delivering  the  goods  or  that  he  had  an  established  trade, 
and  that  delay  would  occasion  loss  of  custom.  Nor  were  there 
any  special  circumstances  attending  the  transaction  from  which 
the  agent  for  the  railroad  company  could  or  would  infer  any  of 
these  things  as  a  natural  and  probable  result  of  delay.  Giving 
to  the  petition  the  most  favorable  construction,  the  most  that 
could  possibly  be  said  is  that  the  railroad  company  agent  was 
informed  that  the  goods  to  be  shipped  were  samples  essential  to 
the  conduct  of  Jacobs'  business,  and  that  he  could  do  nothing  in 
his  business  without  the  samples  during  that  season.  From  this 
information  it  cannot  be  said  that  the  company's  agent  would 
reasonably  infer  that  Jacobs  was  a  salesman  selling  on  commis- 
sion, and  that  his  compensation  was  dependent  upon  the  sales 
made  by  him,  or  that  he  would  lose  his  trade  by  delay,  or,  in 
fact,  that  he  would  probably  suffer  any  loss  whatever. 

Many  authorities  might  be  cited;  some  of  which,  perhaps, 
may  be  apparently  difficult  to  reconcile,  in  view  of  the  facts  under 
consideration;  but  the  rule  as  laid  down  in  the  case  of  Hadley 
V,  Baxendale  has  been  approved  and  followed  by  the  Supreme 
Q>urt  of  the  United  States,  and  by  the  courts  of  most  of  the 
states.  And  while,  as  we  say,  some  cases  may  be  found  in 
apparent  conflict  as  to  the  right  of  recovery  under  a  particular 
state  of  facts,  there  is  no  conflict  as  to  the  rule  that  the  dam- 
ages sought  must  be  such  as  may  fairly  and  substantially  be 
considered  as  arising  naturally,  in  the  usual  course  of  things, 
from  the  breach  itself,  or  such  as  may  reasonably  be  supposed  to 
have  been  in  contemplation  of  the  parties,  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  it.  And,  if 
special  circumstances  under  which  the  contract  was  actually 
made  were  communicated  and  made  known  to  the  parties,  the 
damages  resulting  from  the  breach  of  such  a  contract  would  be 
the  amount  of  injury  which  would  ordinarily  follow  from  a 
breach  of  contract  under  such  special  circumstances  so  com- 
municated and  known.    "In  order  to  recover  profits  in  case  of  a 
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breach  of  contract,  such  profits  must  have  been  within  the  con- 
templation of  the  parties  at  the  time  that  the  contract  was  made, 
and,  where  such  profits  do  not  enter  into  the  contract  itself,  they 
will  be  denied.  Anticipated  damag^es,  different  from  those  which 
would  ordinarily  be  sustained,  are  not  always  recoverable."  13 
Cyc.  p.  36.  The  objection  to  the  introduction  of  evidence  should 
have  been  sustained. 

At  the  trial  the  defendant  in  error  testified  as  to  the  conversa- 
tion with  the  agfent  of  the  railroad  company ,^  substantially  as 
alleged  in  the  petition.  At  the  conclusion  of  the  evidence,  plain- 
tiff in  error  moved  the  court  to  direct  the  jury  to  return  a  verdict 
for  the  defendant  which  motion  was  by  the  court  overruled,  and 
exception  allowed,  and  which  ruling  of  the  court  is  also  as- 
si^ed  as  error.  It  necessarily  follows,  from  the  conclusions 
reached  as  to  the  allegations  in  the  petition,  that  the  court  erred 
in  not  sustainingf  the  motion  and  giving  the  instruction  requested- 

There  are  other  assignments  of  error;  but,  as  the  conclusion 
reached  by  us  necessarily  requires  a  reversal  of  the  judgment  of 
the  trial  court,  it  will  not  be  necessary  to  consider  them  at  tiiis 
time. 

The  judgment  of  the  district  court  is  reversed,  at  cost  of 
defendant  in  error,  and  remanded  to  that  court,  with  directions 
to  vacate  the  judgment  and  order  overruling  the  motion  for  a 
new  trial,  and  to  grant  a  new  trial.  All  the  Justices  concurring, 
except  BuRW^LL,  J.,  who  tried  the  case  below,  not  sitting. 


Paul   Hisymann,   Plff.   in   Err.,   v.    Southern   Railway 

Company. 

(Submitted  October  17,  1906.     Decided  December  3,  1906.) 

[27  Sup.  Ct.  Rep.  104.] 

Commerce — In  Intoxicating  Liquors — State  Regulation — ^Wilsoa 
Act. — Delivery  of  an  interstate  shipment  of  intoxicatinji^  liquors  to  the 
consignees  is  essential  to  constitute  their  arrival  in  the  state  within 
the  meaninjar  of  the  Wilson  act  of  August  8,  1890  (26  Stat,  at  L.  313, 
chap.  728,  U.  S.  Comp.  Stat.  1901,  p.  3177),  subjecting  all  intoxicatini? 
liquors  arriving  in  the  state  to  the  laws  of  such  state  enacted  in  the 
■exercise  of  its  police  power. 

Commerce — Intoxicating  Liquors — State  Regulation — ^Wilson  Act. 
— The  mere  placing  of  an  interstate  shipment  of  intoxicating  liquors 
in  the  carrier's  warehouse  to  await  delivery  to  the  consignees  does 
not  constitute  their  arrival  in  the  state  within  the  meanmg  of  thj 
Wilson  act  of  Aueust  8,  1890,  subjecting  all  intoxicating  liquors  ar- 
riving in  the  state  to  the  laws  of  such  state  enacted  in  the  exercise 
of  its  police  power. 

In  Error  to  the  Supreme  Court  of  the  State  of  Georgia  to 
review  a  judgment  which,  on  a  second  appeal,  affirmed  a  judg- 
ment of  the  Superior  Court  of  Richmond  County,  in  that  state, 
on  appeal  from  a  justice's  court,  in  favor  of  defendant  in  an 
action  to  recover  damages  from  a  railroad  company  for  failing 


Vol  21  R  R  R— v^ol  44  Am  &  Eng  R  Cas,  N  S        771 

Hejmann  v.  Southern  Ry.  Co 

to  make  the  deliveries  of  shipments  of  intoxicating  liquors  as 
agreed  in  the  bills  of  lading;.  Reversed  and  remanded  for  further 
proceeding's. 

See  same  case  below,  122  Ga.  608,  50  S.  E.  342;  on  first  writ 
of  error,  118  Ga.  616,  45  S.  E.  491. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Milton  Strasbur^er  and  Samuel  H.  Myers  for  plaintiff 
in  error. 

Mr.  Joseph  B,  Cumming,  for  defendant  in  error. 

Mr.  Justice  White  delivered  the  opinion  of  the  court : 

In  March,  1902,  P.  B.  Wise  and  H.  D.  Harkins,  residents  of 
Charleston,  South  Carolina,  each  ordered  a  cask  of  whisky  from 
Paul  Heymann^  a  wholesale  liquor  dealer  in  Augusta,  Georgia. 
The  price  of  the  whisky  accompanied  the  orders,  which  were 
given  upon  the  understanding  that  if,  for  any  cause,  delivery 
was  not  made  to  the  consignees,  the  purchase  price  would  be 
refunded. 

The  two  casks  of  whisky,  consigned  to  the  respective  pur- 
chasers at  Charleston,  were  delivered  to  the  Southern  Railway 
Company  at  Augusta.  In  due  course  the  packages  of  liquor 
reached  Charleston,  and  were  by  the  railroad  company  at  once 
unloaded  into  its  warehouse,  ready  for  delivery.  The  record 
does  not  show  that  the  consignees  were  notified  of  the  arrival  of 
the  goods.  Shortly  after  the  goods  were  so  placed  in  the  ware- 
house of  the  railroad  company  they  were  seized  and  taken  from 
its  possession.  The  seizures  were  made  without  any  warrant  or 
other  process,  by  constables  asserting  their  right  to  do  so  under 
the  authority  of  what  is  known  as  the  dispensary  law  of  South 
Carolina,  which  law  was  considered  in  Vance  v.  W.  A.  Vander- 
cook  Co.,  170  U.  S.  438,  42  L.  Ed.  1100,  18  Sup.  Ct.  Rep.  674. 
The  agent  of  the  railroad  company  did  not  resist  the  seizure. 

Thereafter,  Heymann,  the'  consignor,  sued  the  railroad  com- 
pany for  failing  to  make  the  deliveries  as  contracted  in  the  bills 
of  lading,  and  in  the  superior  court  of  Richmond  county,  on 
appeal  from  a  justice's  court,  obtained  a  verdict  and  judgment. 
The  cause  was  appealed  to  the  supreme  court  of  Georgia,  and 
by  that  court  the  judgment  was  reversed  and  the  case  remanded. 
118  Ga.  616,  45  S.  E.  491.  On  the  second  trial  the  defendant 
had  a  verdict  and  judgipent;  and  on  appeal  the  judgment  was 
affirmed  by  the  supreme  court  of  Georgia  upon  the  authority  of 
its  previous  opinion.    The  case  was  then  brought  here. 

The  act  of  Congress  of  August  8,  1890  [26  Stat,  at  L.  313, 
chap.  728,  U.  S.  Comp.  Stat.  1901,  p.  3177],  commonly  known  as 
the  Wilson  act,  provides  that  all  intoxicating  liquors  "transported 
into  any  state  or  territory,  or  remaining  therein  for  use,  con- 
sumption, sale,  or  storage  therein,  shall,  upon  arrival  in  such 
state  or  territory,  be  subject  to  the  operation  and  effect  of  the 
laws  of  such  state  or  territory,  enacted  in  the  exercise  of  its 
police  powers,  to  the  same  extent  and  in  the  same  manner  as 
though  such  liquids  or  liquors  had  been  produced  in  such  state 
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or  territory,  and  shall  not  be  exempt  therefrom  by  reason  of 
being:  introduced  therein  in  orig:inal  packages  or  otherwise." 

The  supreme  court  of  Georgia  held — ^althoug^h  the  goods  had 
not  been  delivered  to  the  consignees,  and  although  there  was  no 
showing  of  notice  to  them  from  the  carrier,  or  even  if  notice  by 
the  local  law  was  unnecessary,  of  the  lapse  of  a  reasonable  time 
for  the  consignees  to  call  for  and  accept  delivery — that  the  inter- 
state transportation  of  the  goods  ended  when  they  were  placed 
in  the  warehouse,  and  the  carrier  was  thenceforward  liable  only 
as  a  warehouseman,  and  that  the  goods  ceased  to  be  under  the 
shelter  of  the  interstate  commerce  clause  of  the  Constitution. 
This  was  based  upon  the  conclusion  that  goods  warehoused  under 
the  circumstances  stated  must  be  considered  as  having  arrived, 
within  the  meaning  of  the  Wilson  act,  and  therefore  the  pack- 
ages of  liquor  in  question  were  lawfully  seized  because  subject 
to  the  police  authority  of  the  state  of  South  Carolina.  The 
meaning  thus  affixed  to  the  word  "arrival,"  as  employed  in 
the  Wilson  act,  was  adopted  after  consideration  of  the  opinion  in 
Rhodes  v,  Iowa,  170  U.  S.  412,  42  L.  Ed.  1088,  18  Sup.  Ct.  Rep. 
664.  While  it  was  conceded  by  the  learned  court  that  languag^e 
contained  in  the  opinion  in  that  case  indicated  that  this  court 
deemed  delivery  essential  to  constitute  "arrival"  within  the  Wil- 
son act,  yet,  the  expressions  in  the  opinion  to  that  effect  were 
not  binding,  as  they  were  merely  obiter,  since  the  Rhodes  Case 
was  only  concerned  with  whether  goods  had  come  under  the 
state  authority  on  reaching  their  place  of  destination,  and  before 
they  had  been  warehoused  by  the  carrier. 

We  cannot  concur  in  the  view  taken  by  the  learned  court  of 
the  decision  in  the  Rhodes  Case.  In  that  case  a  railroad  em- 
ployee at  a  town  in  Iowa  was  indicted  under  the  law  of  that 
state  because,  after  an  interstate  shipment  of  liquors  had  reached 
the  depot  of  the  final  carrier,  at  the  point  of  destination,  he 
moved  the  package  from  the  platform,  where  it  had  been  placed 
on  being  unloaded,  to  a  freight  warehouse  belonging  to  the 
railroad  company,  a  few  feet  away.  It  was  insisted  on  behalf 
of  the  state  of  Iowa  that  the  effect  of  the  Wilson  act  was  to 
confer  upon  that  state  the  power  to  subject  to  state  regulations 
merchandise  shipped  from  another  state  the  moment  it  reached 
the  boundary  line  of  the  state  of  Iowa.  On  the  other  hand,  it 
was  contended  that  an  interstate  shiprnent  of  liquor  did  not 
arrive  within  that  state  within  the  meaning  of  the  Wilson  act 
until  the  consummation  of  the  shipment  by  delivery  at  its  des- 
tination to  the  consignee.  The  case,  therefore,  necessarily  in- 
volved deciding  the  meaning  of  the  word  "arrival"  in  the  Wilson 
act,  and  this  required  an  ascertainment  of  when  goods  shipped 
from  one  state  to  another,  generally  speaking,  ceased  to  be 
controlled  by  the  interstate  commerce  clause  of  the  Constitu- 
tion, and  how  far  the  general  rule  resulting  from  the  power  of 
Congress  to  regulate  commerce  had  been  limited,  if  at  all,  by 
the  provisions  of  the  Wilson  act.  Considering  the  first  question, 
the   elementary   and   long-settled   doctrine    was    reiterated    that 
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delivery  and  sale  in  the  original  package  was  necessary  to 
terminate  interstate  commerce,  so  far  as  the  police  regulations 
of  the  states  were  concerned.  In  passing  upon  the  second  ques- 
tion the  court,  referring  to  a  previous  case  involving  the  Wilson 
law  (Re  Rahrer  fWilkerson  v,  Rahrer]  140  U.  S.  545,  35  L. 
Ed.  572,  11  Sup.  Ct.  Rep.  865),  pointed  out  that  the  contention 
which  was  made  in  that  case,  that  the  Wilson  act  was  repug- 
nant to  the  Constitution  of  the  United  States  because  it  was 
an  abdication  by  Congress  of  its  power  to  regulate  commerce, 
was  held  to  be  untenable,  because  the  Wilson  act  was  simply 
legislation  by  Congress  creating  a  uniform  rule  applicable  to  all 
the  states,  by  which  liquor,  when  the  subject  of  interstate  com- 
merce, could  come  under  the  power  of  a  state  at  an  earlier  date 
than  it  otherwise  would  have  done.  Contemplating  the  grounds 
of  the  previous  ruling  upholding  the  constitutionality  of  the 
Wilson  act,  and  coming  to  precisely  determine  the  meaning  of 
the  word  "arrival"  as  used  in  that  act,  it  was  said  in  the  Rhodes 
Case  (p.  426,  L.  Ed.  p.  1096,  Sup.  Ct.  Rep.  p.  669) : 

"Interpreting  the  statute  by  the  light  of  all  its  provisions,  it 
was  not  intended  to  and  did  not  cause  the  power  of  the  state  to 
attach  to  an  interstate  commerce  shipment  whilst  the  merchandise 
was  in  transit  under  such  shipment,  and  until  its  arrival  at  the 
point  of  destination,  and  delivery  there  to  the  consignee." 

And  as  a  result  of  this  ascertainment  of  the  meaning  of  the 
Wilson  act  it  was  held  that,  as  the  act  of  moving  the  goods 
preceded  the  period  affixed  by  the  Wilson  act  at  which  the  state 
power  could  attach,  the  conviction  was  erroneous. 

The  Rhodes  Case  involved,  of  necessity,  a  construction  of  the 
import  of  the  Wilson  act,  and  the  mere  fact  that  the  particular 
conduct  which  happened  in  that  case  to  be  the  subject  of  com- 
plaint occurred  prior  to  the  delivery  did  not  operate  to  cause  the 
affirmative  construction  which  was  given  to  the  Wilson  act,  and 
which  it  was  necessary  to  give,  to  be  obiter,  and  therefore 
subject  to  be  disregarded.  And  a  case  decided  by  this  court  on 
the  same  day  as  the  Rhodes  Case  leaves  no  room  for  controversy 
concerning  the  affirmative  construction  given  to  the  Wilson  act 
in  the  Rhodes  Case.  The  case  referred  to  is  Vance  v.  W.  A. 
Vandercook  Co.,  170  U.  S.  438,  42  L.  Ed.  1100,  18  Sup.  Ct.  Rep. 
674.  The  court  said  (p.  451.  L.  Ed.  p.  1105,  Sup.  Ct.  Rep. 
p.  679) : 

"The  interstate  commerce  clause  of  the  Constitution  guaran- 
tees the  right  to  ship  merchandise  from  one  state  into  another, 
and  protects  it  until  the  termination  of  the  shipment  by  delivery 
at  the  place  of  consignment,  and  this  right  is  wholly  unaffected 
by  the  act  of  Congress  which  allows  state  authority  to  attach  to 
the  original  package  before  sale,  but  only  after  delivery.  5cott 
V,  Donald,  165  U.  S.  58.  107,  41  L.  Ed.  632.  648,  17  Sup.  Ct. 
Rep.  265,  262.  and  Rhodes  r.  Iowa,  supra.  It  follows  that  under 
the  Constitution  of  the  United  States  every  resident  of  South 
Carolina  is  free  to  receive  for  his  own  use  liquor  from  other 
states,  and  that  the  inhibitions  of  a  state  statute  do  not  operate 
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to  prevent  liquors   from  other  states   from  beings  shipped  into 
such  state,  on  the  order  of  a  resident,  for  his  use." 

And  in  subsequent  cases  the  construction  adopted  in  the 
previous  cases  of  the  word  "arrival"  as  employed  in  the  Wilson 
act  has  been  reaffirmed  and  applied.  Thus,  in  American  Exp. 
Co.  z/.  Iowa,  196  U.  S.  133,  49  L.  Ed.  417,  25  Sup.  Ct.  Rep. 
182,  in  reviewing  the  Rhodes  Case,  the  meaning^  of  the  Wilson 
act  was  ag:ain  reiterated,  the  court  saying  (p.  142,  L.  Ed.  p.  421, 
Sup.  Ct.  Rep.  p.  184) : 

"The  contention  was  that,  as  by  the  Wilson  act  the  power  of 
the  state  operated  upon  the  property  the  moment  it  passed  the 
state  boundary  line,  therefore  the  state  of  Iowa  had  the  right  to 
forbid  the  transportation  of  the  merchandise  within  the  state, 
and  to  punish  those  carrying  it  therein.  This  was  not  sus- 
tained. The  court  declined  to  express  an  opinion  as  to  the  au- 
thority of  Congress,  under  its  power  to  regulate  commerce,  to 
delegate  to  the  states  the  right  to  forbid  the  transportation  of 
merchandise  from  one  state  to  another.  It  was,  however,  decided 
that  the  Wilson  act  manifested  no  attempt  on  the  part  of  Con- 
gress to  exert  such  power,  but  was  only  a  regulation  of  com- 
merce, since  it  merely  provided,  in  the  case  of  intoxicating 
liquors,  that  such  merchandise,  when  transported  from  one  state 
to  another,  should  lose  its  character  as  interstate  commerce  upon 
completion  of  delivery  under  the  contract  of  interstate  shipment, 
and  before  sale  in  the  original  packages." 

Again,  in  Foppiano  v.  Speed,  199  U.  S.  501,  50  L.  Ed.  288,. 
26  Sup.  Ct.  Rep.  138,  referring  to  the  Wilson  act  and  its  previous 
construction,  it  was  declared  (p.  517,  L.  Ed.  p.  291,  Sup.  Ct. 
Rep.  140). 

"This  act  was  held  to  be  constitutional  in  the  case  of  Re 
Rahrer,  supra,  and  that  by  virtue  of  said  act  state  statutes  might 
operate  upon  the  original  packages  of  intoxicating  liquors  before 
sale  in  the  state.  Rhodes  v,  Iowa  and  Vance  v,  W.  A.  Vander- 
cook  Co.,  supra,  held  that  the  state  statute  must  permit  the 
delivery  of  the  liquors  to  the  party  to  whom  they  were  con- 
signed within  the  state,  but  that,  after  such  delivery,  the  state 
had  power  to  prevent  the  sale  of  the  liquors,  even  in  the  original 
package." 

As  the  general  principle  is  that  goods  moving  in  interstate 
commerce  cease  to  be  such  commerce  only  after  delivery*  and 
sale  in  the  original  package,  and  as  the  settled  rule  is  that  the 
Wilson  law  was  not  an  abdication  of  the  power  of  Congress  to 
regulate  interstate  commerce,  since  that  law  simply  affects  an 
incident  of  such  commerce  by  allowing  the  state  power  to.  attach 
after  delivery,  and  before  sale,  we  are  not  concerned  with 
whether,  under  the  law  of  any  particular  state,  the  liability  of  a 
railroad  company  as  carrier  ceases  and  becomes  that  of  a  ware- 
houseman on  the  goods  reaching  their  ultimate  destination,  be- 
fore notice  and  beJFore  the  expiration  of  a  reasonable  time  for 
the  consignee  to  receive  the  goods  from  the  carrier.  For,  what- 
ever may  be  the  divergent  legal  rules  in  the  several  states  con- 
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cemin^  the  precise  time  when  the  liability  of  a  carrier,  as  such, 
in  respect  to  the  carriage  of  goods,  ends,  they  cannot  affect 
the  general  principle  as  to  when  an  interstate  shipment  ceases 
to  be  under  the  protection  of  the  commerce  clause  of  the  Con- 
stitution, and  thereby  comes  under  the  control  of  the  state 
authority. 

Of  course,  we  are  not  called  upon  in  this  case,  and  do  not 
decide,  if  goods  of  the  character  referred  to  in  the  Wilson  act, 
moving  in  interstate  commerce,  arrive  at  the  point  of  destination, 
and,  after  notice  and  full  opportunity  to  receive  them,  are  de- 
signedly left  in  the  hands  of  the  carrier  for  an  unreasonable 
time,  that  such  conduct  on  the  part  of  the  consignee  might  not 
justify,   if   affirmatively   alleged   and   proven,   the   holding  that 
goods  so  dealt  with  have  come  under  the  operation  of  the  Wilson 
act,  because  constructively  delivered.    We  say  we  are  not  called 
upon  to  consider  this  question,  for  the  reason  that  no  facts  are 
shown  by  the  record  justifying  passing  on  such  a  proposition. 
And  as  in  this  case  we  deal  only  with  the  power  of  the  state 
to  enforce  its  police  regulations  against  goods  of  the  character 
of  those  enumerated  in  the  Wilson  act,  the  subject  of  interstate 
commerce,  before  delivery,  we  must  not  be  understood  as  in  any 
way  limiting  or  restricting  the  ruling  made  in  Vance  v,  W.  A. 
Vandercook  Co.,  supra,  upholding  the  right  of  a  citizen  of  one 
state  to  bring  from  another  state  into  the  state  of  his  residence, 
and  keep  therein,  for  his  personal  use,  the  merchandise  referred 
to  in  the  Wilson  act     In  other  words,  as  in  the  case  at  bar, 
delivery  had  not  taken  place  when  the  seizures  were  made,  and 
the  control  of  the  state  over  the  goods  had  not  attached,  we 
are  not  called  upon  to  consider  whether,  if  the  power  of  the 
state  had  attached  by  delivery,  the  state  might  not  have  levied 
upon  the  goods  on  the  charge  that  they  had  not  been  bona  fide 
brought  into  the  state,  and  were  not  held  by  the  consignees  for 
their  personal  use,  and,  therefore,  were  not  within  the  ruling  in 
Vance  v.  W.  A.  Vandercook  Co.,  supra. 

The  conclusion  that  the  court  below  erred  in  declining  to 
follow  the  prior  rulings  of  this  court  construing  the  Wilson  act 
disposes  of  the  entire  controversv  arising  on  the  record  before 
us,  for  the  following  reasons:  In  its  answer  filed  in  the  trial 
court  the  railroad  company  substantially  defended  alone  upon 
the  ground  that  the  seizure  was  rightful.  And  the  supreme 
court  of  Georgia  treated  the  liability  of  the  defendant  as  depend- 
ing solely  upon  the  validity  of  the  seizure.    The  court  said: 

"If  [the  goods]  .  .  .  were  still  in  the  course  of  interstate 
transportation,  the  seizure  by  the  constable  was  not  even  prima 
facie  legal,  for  the  very  law  under  which  the  seizure  was  made 
had,  prior  to  such  seizure,  been  declared  by  the  Supreme  Court 
of  the  United  States  to  be  unconstitutional  in  so  far  as  it  inter- 
fered with  interstate  commerce.  Scott  v.  Donald.  165  U.  S.  58, 
41  L.  Ed.  632,  17  Sup.  Ct.  Rep.  265.  It  therefore  follows  that 
if  the  shipment  had  not  been  completed  at  the  time  the  goods 
were    seized,    the    railroad    company    would   have    no    right   to 
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defend  on  the  ground  that  it  submitted  to  the  superior  authority, 
;^ranting  that  such  a  defense,  if  established,  would  relieve  it 
from  liability."    [118  Ga.  618,  45  S.  E.  492,] 

Moreover,  in  this  court,  counsel,  in  their  brief  on  behalf  of  the 
defendant  in  error,  rely  exclusively  upon  the  correctness  of  the 
construction  given  to  the  Wilson  act  by  the  court  below,  and  do 
not  urge,  in  the  event  such  construction  be  not  sustained,  that  it 
was  exempt  for  any  reason  whatever  from  liability. 

The  judgment  of  the  Supreme  Court  of  Georgia  is  reversed, 
and  the  case  is  remanded  to  that  court  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Reversed. 


Great  Falls  Power  Co.  v.  Great  Falls  &  O.  D.  R.  Co. 

(Supreme  Court  of  Appeals  of  Virginia,  Sept.  14,  1905.) 

[52  S.   E.  Rep.   172.1 

Eminent  Domain — Extent  of  Power — Statutes — Construction.* — Be- 
fore the  land  of  a  corporation  possessing  the  power  of  eminent  do- 
main can  be  taken  under  the  right  of  eminent  domain  by  another 
corporation  under  Va.  Code  1904,  p.  576,  c.  46a,  §  1105e,  subd.  52, 
which  provides  that  no  corporation  shall  take  by  condemnation 
property  belonging  to  another  corporation  possessing  the  power  of 
eminent  domain,  unless  the  State  Corporation  Commission  shall 
certify  that  a  public  necessity  or  public  convenience  shall  so  require 
and  shall  give  its  permission  thereto,  and  in  no  event  shall  one  cor- 
poration condemn  any  property  owned  by  and  essential  to  the  pur- 
poses of  another  corporation  possessing  the  power  of  eminent  domain, 
it  must  be  made  to  appear  that  public  necessity  or  an  essential  public 
convenience  requires  that  the  land  shall  be  taken  and  that  the  land 
is  not  essential  to  the  purposes  of  the  corporation  owning  it. 

Same. — Since,  prior  to  Va.  Code  1904,  p.  576,  c.  46a,  §  1105e,  subd. 
52,  authorizing  one  corporation  to  condemn  the  land  of  another  cor- 
poration possessing  the  power  of  eminent  domain,  it  could  not  be 
done,  the  right  conferred  by  the  statute  should  not  be  extended  be- 
yond the  explicit  requirements  thereof. 

Same — Public  Use — Taking  of  Land  by  a  Railroad  for  a  Parlcf — 
A  taking  of  land  belonging  to  a  corporation  possessing  the  power  of 
eminent  domain  by  a  railway  company  for  a  park  at  its  terminal, 
attractive  to  pleasure  seekers  because  of  its  scenic  features,  is  not 
taking  of  land  for  a  public  use  within  Va.  Code  1904,  p.  576,  c.  46a, 
§  n05e,  subd.  52. 

Appeal  from  State  Corporation  Commission. 

Application  by  the  Great  Falls  &  Old  Dominion  Railroad  Com- 
pany for  leave  to  acquire  by  condemnation  proceedings  lands 
owned  by  the  Great  Falls  Power  Company.  From  an  order 
gfrantin^  the  application,  defendant  appeals.     Reversed. 

♦See  foot-note  appended  to  Chicago,  etc.,  R.  Co.  v.  Chicago,  etc., 
Ry.  Co.  (111.),  14  R.  R.  R.  722,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  722. 

tFor  the  authorities  in  this  series  on  the  question  what  is  a  public 
use  for  which  private  property  may  be  condemned,  see  foot-note 
appended  to  New  Orleans  Terminal  Co.  v.  Teller  (La.),  15  R.  R.  R. 
64,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  64. 
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William  H.  White,  for  appellant. 

R.  Walton  Moore  and  D,  S.  Mackall,  for  appellee. 

Harrison,  J.  This  is  an  appeal  from  an  order  of  the  State 
Corporation  Commission,  granting  an  application  made  by  the 
appellee  railroad  company  to  be  allowed  to  acquire  by  condemna- 
tion proceedings  certain  lands  owned  by  the  appellant  power 
company  situated  in  the  county  of  Fairfax. 

The  Great  Falls  Power  Company  was  incorporated  by  an  act 
of  the  General  Assembly  of  Virgfinia  approved  March  3,  1894,  as 
amended  bv  an  act  approved  March  5,  1894  (Acts  1893-94,  pp. 
669-782),  for  the  purpose  of  acquiring^,  holding,  improving,  and 
using  water  power  at  the  Great  Falls  in  the  Potomac  river,  and 
for  constructing  dams  therein,  canals,  and  other  hydraulic  and 
auxiliary  steam  works,  and  for  the  selling  and  leasing  of  water 
power  and  using^  the  same  for  manufacturing,  etc.,  generating, 
transmitting,  selling,  and  leasing  electricity,  electric  power,  and 
light  for  railway  and  canal,  as  well  as  other  purposes. 

The  appellant  owns  on  the  Virginia  side  of  the  Potomac  river 
a  tract  of  land  containing  between  700  and  800  acres,  procured 
at  a  cost  of  $500,000.  for  the  purposes  contemplated  by  its 
incorporation  and  has  expended  a  large  sum  in  perfecting  elabo- 
rate plans  for  contemplated  improvements.  This  tract  of  land 
is  shown  by  the  appellee  to  be  "as  wild  as  the  Rocky  Mountains." 

The  Great  Falls  &  Old  Dominion  Railroad  Company  was 
incorporated  by  an  act  of  the  General  Assembly  of  Virginia,  ap- 
proved January  24,  1900,  as  amended  by  an  act  approved  March 
29,  1902  (Acts  1899-1900,  p.  148;  Acts  1901-02,  p.  457),  with 
power  to  locate,  build,  and  operate  a  railroad,  commencing  at 
some  point  on  the  Potomac  river,  in  Alexandria  county,  opposite 
the  District  of  Columbia,  and  running  thence  bv  the  most  practi- 
cable route  to  a  point  on  the  Potomac  river  in  Fairfax  county  or 
Loudoun  county,  Va.  The  record  shows  that  this  railroad  line  has 
been  located  from  the  Aqueduct  Bridge,  in  Alexandria  county, 
opposite  the  District  of  Columbia,  to  a  point  in  Fairfax  county 
on  the  Potomac  river  at  the  Great  Falls,  a  distance  of  some  14 
miles,  and  that  the  work  of  building  an  electric  railway  has  been 
begun  and  prosecuted  to  the  extent  of  reconstructing  the  Aque- 
duct Bridge  and  making  roadbed,  bridges,  and  culverts  in  Alex- 
andria county  at  an  outlay  of  about  $300,000.  Both  of  these 
companies,  the  appellant  and  the  appellee,  are  given  under  their 
respective  charters  the  power  of  eminent  domain. 

This  proceeding  was  inaugurated,  under  section  52  of  the  act 
concerning  corporations,  to  obtain  from  the  State  Corporation 
Commission  a  certificate,  in  accordance  with  the  provisions  of 
that  section,  authorizing  the  appellee  to  condemn  the  folldiwing 
three  several  parcels  of  land  belonging  to  the  appellant,  located 
in  the  county  of  Fairfax,  at  the  Great  Falls,  on  the  Potomac 
river,  namely:  Parcel  No.  1,  containing  .93  acres;  No.  2,  con- 
taining 7.68  acres;  and  No.  3,  containing  9.4  acres:  The  point 
sought  to  be  condemned  is  shown  to  be  "very  rough  and  rugged — 
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rocky ;  about  as  wild  a  piece  of  property  as  there  is  anywhere  in 
the  state  of  Virginia." 

Section  52  provides  as  follows :  "No  corporation  shall  take  by 
condemnation  proceedings  any  property  belonging  to  any  other 
corporation  possessing  the  power  of  eminent  domain,  unless  after 
hearing  all  parties  in  interest,  the  State  Corporation  Commission 
shall  certify  that  a  public  necessity  or  that  an  essential  public 
convenience  shall  so  require,  and  shall  give  its  permission  thereto ; 
and  in  no  event  shall  one  corporation  take  by  condemnation 
proceedings  any  property  owned  by  and  essential  to  the  pur- 
poses of  another  corporation  possessing  the  power  of  eminent  do- 
main."   Va.  Code,  1904,  p.  576,  c.  46a,  §  llOSe,  subd.  52. 

It  is  clear  from  this  statute  that  before  the  land  of  the  appel- 
lant can  be  condemned  by  the  appellee  two  facts  must  be  made 
to  appear:  (1)  That  a  public  necessity,  or  that  an  essential  public 
convenience,  requires  that  the  land  shall  be  taken;  and  (2)  that 
such  land  is  not  essential  to  the  purposes  of  the  appellant. 

Prior  to  the  present  law,  under  which  this  proceeding  was 
taken,  the  land  of  appellant  could  not  have  been  condemned  by 
the  appellee,  because  it  had  no  legislative  permission  to  take  the 
property  of  another  corporation.  Alexandria,  etc.,  R.  R.  Co. 
V.  A.  &  W.  R.  R.  Co.,  75  Va.  780.  40  Am.  Rep.  743;  R.  F.  & 
P.  R.  R.  Co.  V  Johnston,  103  Va.  456,  49  S.  E.  496. 

The  right,  therefore,  of  one  corporation  to  condemn  propert>^ 
alreadv  devoted  to  the  public  use  by  another,  should  not  be 
extended  by  construction  beyond  the  explicit  requirements  of  the 
statute  giving  that  power. 

The  evidence  tends  very  strongly  to  show  that  the  land  sought 
to  be  condemned  is  essential  to  the  appellant  for  the  develop- 
ment of  its  water  power  and  that,  if  taken,  the  power  company 
would  be  compelled  to  change  its  plans  entirely;  that  there  is  a 
physical  conflict  between  the*  use  contemplated  by  the  appellee 
and  that  designed  by  the  appellant.  It  is  not  necessary,  how- 
ever, in  the  view  we  take  of  the  case,  to  pass  upon  or  to  consider 
this  question. 

Its  legislative  grant  of  power  authorized  the  appellee  to  estab- 
lish a  railroad  from  some  point  on  the  Potomac  river  in  Alex- 
andria county  to  some  point  on  that  river  in  either  the  county  of 
Fairfax  or  the  county  of  Loudoun.  It  would  meet  the  require- 
ments of  che  charter  for  the  terminal  of  the  road  to  be  located 
at  any  point  on  the  river  within  the  limits  of  the  counties  men- 
tioned. The  appellee  owns  land  on  the  river  above  and  adjoining 
that  owned  by  the  appellant.  Above  and  adjoining  the  land  of 
appellant  it  owns  a  tract  of  30  acres,  which  appears  to  have  been 
bought  with  a  view  to  the  use  now  sought  to  be  made  by  con- 
demnation of  the  land  of  appellant.  The  property  in  question, 
however,  covers  a  commanding  view  of  the  Great  Falls  of  the 
Potomac  river,  which  is  shown  to  be  one  of  the  grandest  pieces 
of  natural  scenery  in  this  country,  second  only  in  beauty  and 
attractiveness  to  the  Falls  of  Niagara. 

It  clearly  appears  that  this  land  is  sought  by  appellee  as  a 
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terminal  point  on  account  of  the  rare  scenic  features  it  affords, 
and   because  of  the  attractions  it  would  hold  out  to  pleasure 
seekers  from  the  city  of  Washington.     In  other  respects  the 
location  possesses  none  of  the  advantages  ordinarily  accruing 
to  a  railroad,  and  but  for  the  beauty  of  the  scene  would  most 
likely  have  been  avoided  as  offering  no  inducements  to  such  an 
enterprise.    It  is  further  clear  from  the  record  that  the  quantity 
of  land  sought  to  be  condemned  is  far  beyond  any  necessity 
for  mere  terminal  purposes  of  an  electric  railway  extending  a 
distance  of  14  miles  from  the  city  of  Washington.     It  is  mani- 
fest from  the  evidence  that  the  location  was  selected  with  no 
reference  to  the  public  use  of  the  road  in  the  matter  of  freight 
or  the  accommodation  of  the  traveling  public  along  the  route, 
but  that  the  real  purpose  of  the  condemnation  is  to  establish  a 
park  overlooking  the  Great  Falls  of  the  Potomac,  for  the  com- 
fort and  pleasure  of  sight-seers  and  curiosity  seekeis,  and  to 
thereby  add  to  the  revenues  of  appellee  by  making  the  point  an 
attractive  place  of  resort. 

To  justify  the  Corporation  Commission  in  taking  the  action 
heie  complained  of,  it  must  not  only  appear  that  the  land  sought 
to  be  condemned  is  for  public  use,  but  it  must  affirmatively  ap- 
pear that  a  public  necessity  or  an  essential  public  convenience 
requires  that  the  land  of  the  appellant  shall  be  taken. 

What  is  a  public  use  is  said  to  be  incapable  of  exact  defini- 
tion; that  it  is  easier  to  define  by  negation  than  by  affirmation. 
Whatever  rule  may  be  formulated  on  the  subject  as  a  result  of 
the  adjudged  cases,  it  cannot,  we  think,  include  the  condemna- 
tion here  sought  as  one  made  for  a  public  use.  Looking  to  the 
charter  of  the  appellee,  we  find  that  the  company  was  organized 
for  "public  use"  in  transporting  persons  and  property  along 
its  line;  in  other  words,  has  undertaken  an  ordinary  railroad 
enterprise.  The  ground  upon  which  private  property  may  be 
taken  for  railroad  uses  without  the  consent  of  the  owner  is 
primarily  that  railroads  are  highways  furnishing  means  of  com- 
munication between  different  points  and  promoting  traffic  and 
commerce.  The  taking  of  property  for  these  purposes  must 
always  be  limited  to  the  lawful  necessities  of  the  enterprise. 
The  moment  the  appropriation  goes  beyond  such  necessity,  it 
ceases  to  be  justified  on  the  principles  which  underlie  the  right 
of  eminent  domain.    Cooley's  Const.  Lim.  pp.  779,  780. 

The  charter  of  appellee  furnishes  no  warrant  for  condemning 
property  for  the  purpose  indicated  by  the  record.  It  is  doubtless 
an  attractive  point,  on  account  of  its  inspiring  scenery,  for  the 
location  of  a  park,  and  such  a  terminal  would  very  probably 
increase  the  revenues  of  appellee :  but  to  gratify  the  senses  of 
the  pleasure  seeker  and  thereby  incidentally  to  increase  reve- 
nues is  without  the  domain  of  a  public  use  for  which  private 
property  may  be  taken  under  the  power  of  eminent  domain. 

In  a  well-considered  case  in  New  York,  where  the  railroad 
company  was  given  power  to  condemn  private  property  for  public 
use,  it  applied  for  the  condemnation  of  a  part  of  the  land  be- 
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longing  to  De  Veaux  College,  which  commands  a  view  of  the 
"Whirlpool  Rapids.''  Its  purpose  was  to  give  visitors  a  view  of 
those  rapids.  It  was  held  that  this  was  not  a  public  use  for 
which  private  property  could  be  taken,  the  court  saying  in  part: 
"The  fact  that  the  road  of  petitioner  may  enable  the  portion  of 
the  public  who  visit  Niagara  Falls  more  easily  or  more  fully  to 
gratify  their  curiosity,  or  that  the  road  will  be  public  in  the 
sense  that  all  who  desire  will  be  entitled  to  be  carried  upon  it,  is 
not  sufficient,  we  think,  in  view  of  the  other  necessary  limita- 
tions, to  make  the  enterprise  a  public  one,  so  as  to  justify  con- 
demnation proceedings.  The  case  does  not,  we  think,  differ  in 
principle  from  an  attempt  on  the  part  of  a  private  corporation, 
under  color  of  an  act  of  the  Legislature,  to  condemn  lands 
for  an  inclined  railway,  or  for  a  circular  railway,  or  for  an 
observatory,  to  promote  the  enjoyment  or  convenience  of  those 
who  may  visit  the  Falls."  In  re  Niagara  Falls  &  W.  Ry.  Co., 
108  N.  Y.  375,  15  N.  E.  429. 

This  case  is  very  much  in  point,  and  the  authorities  there  cited 
and  the  reasons  given  apply  with  equal  force  to  the  case  at  bar ; 
for  it  is  clear  from  the  record  that  the  part  of  the  railroad 
running  through  the  land  of  the  appellant  is  not  intended  for 
ordinary  traffic,  but  only  for  sight-seers. 

We  have  seen  that  the  use  here  sought  to  be  made  of  ap- 
pellant's property  is  not  a  public  use  in  the  sense  that  it  can  be 
taken  under  the  power  of  eminent  domain.  The  case  at  bar  is, 
however,  very  much  stronger  than  the  Niagara  Falls  Case,  be- 
cause, granting  that  the  use  sought  to  be  made  by  appellee  of 
the  land  in  question  came  within  the  meaning  of  a  "public  use" 
justifying  condemnation,  still  the  land  could  not  be  taken;  for, 
the  appellant  being  a  corporation  with  the  power  of  eminent 
domain,  its  land  could  not  be  condemned  by  another  corporation 
possessing  that  power,  unless  the  public  use  sought  to  be  made 
of  it  reached  the  measure  of  a  public  necessity  or  an  essential 
public  convenience.  This  is  the  express  mandate  of  the  recent 
statute  under  which  this  proceeding  is  had,  and  without  which 
the  application  of  appellee  could  not  be  entertained. 

Scenic  advantages  were  held  in  the  Niagara  Falls  Case  not  to 
reach  the  measure  of  a  public  use  justifying  condemnation  pro- 
ceedings ;  a  fortiori  must  such  advantages  fail  for  insufficiency 
when  subjected  to  the  test  of  the  public  necessity  contemplated 
by  our  law.  Spending  a  pleasant  day  in  the  midst  of  wild  and 
rugged  surroundings  on  the  banks  of  the  Potomac,  viewing  its 
"Great  Falls"  while  strolling  in  a  beautiful  park,  would  doubtless 
be  both  inspiring  and  invigorating  to  those  who  had  the  time 
and  opportunity  to  enjoy  it.  That  sight-seers  should  be  fur- 
nished such  an  opportunity  may  be  desirable,  but  it  cannot  be 
said  to  be  a  public  necessity,  demanding  the  displacement  of 
appellant  from  its  private  ownership  by  the  compulsory  pro- 
ceedings here  invoked. 

For  these  reasons  we  are  of  opinion  that  the  State  Corporation 
Commission    erred   in    awarding   appellee   the   certificate    com- 
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plained  of,  and  therefore  its  action  must  be  reversed,  the  order 
appealed  from  set  aside,  and  the  cause  remanded  to  the  State 
Corporation  Commission  for  such  further  proceedings  in  the 
premises  as  the  appellee  may  be  advised  to  take,  with  a  view  to 
condemning  land  for  its  uses  through  the  lands  of  the  appellant, 
not  in  conflict  with  the  views  expressed  in  this  opinion. 


Egan  v.  Cheshire  St.  Ry.  Co. 

(Supreme  Court  of  Errors  of  Connecticut,  Oct.  6,  1905.) 

[61  Atl.   Rep.  950.1 


Mechanics'  Liens — Foreclosure — ^Complaint — Sufficiency. — A  com- 
plaint, in  a  suit  to  foreclose  a  mechanic's  lien,  allejBring  that  plaintiff, 
with  the  knowledge  and  approval  of  defendant,  rendered  services  and 
furnished  materials  in  the  construction  of  a  certain  railroad  under 
an  agreement  bv  which  plaintiff  was  to  render  services  in  the  con- 
struction of  such  railroad,  is  good  against  a  demurrer  based  on  the 
ground  that  it  did  not  appear  that  the  services  rendered  by  plaintiff 
were  rendered  under  any  contract  with  or  approved  by  the  corpora- 
tion owning  the  railroad. 

Same— Enforcement  against  Railroads— Street  Railways.^— Gen.  St 
1902,  §  4135,  provides  that,  if  any  person  shall  have  a  claim  for  serv- 
ices rendered  in  the  construction  of  any  building  or  any  of  its  ap- 
purtenances, such  claim  shall  be  a  lien  on  said  building,  etc.  Sections 
4136-4139  orovide  for  the  enforcement  of  such  a  lien.  Section  4140 
provides  that,  if  any  person  shall  have  a  claim  for  services  rendered 
in  the  construction  of  any  railroad  or  any  of  its  appurtenances,  such 
claim  shall  be  a  lien  on  said  railroad,  and  shall  be  asserted  and 
foreclosed  in  accordance  with  the  preceding  sections  of  the  statute. 
Held,  that  a  street  railway  is  a  railroad  on  the  property  of  which  a 
lien  may  be  enforced,  though  Gen.  St.  1902,  §  1,  provides  that  the 
phrase  "railroad  company,"  as  used  in  the  statutes,  shall  in  general 
be  construed  to  mean  a  corporation  operating  a  railroad  by  steam 
power,  and  though  other  statutes  dealing  with  railroads  refer  to 
steam  railroad  companies  as  "railroad  companies,"  and  street  rail- 
road companies  as  "street  railway  companies." 

Appeal  from  Court  of  Common  Pleas,  New  Haven  County; 
Richard  H.  Tyner^  Judg^e. 

Action  by  John  E^an  agfainst  the  Cheshire  Street  Railway 
Company  for  foreclosure  of  mechanic's  lien,  tried  to  the  court 
upon  demurrer  to  the  complaint.  The  court  sustained  the  de- 
murrer, and  rendered  judgement  for  the  defendant,  and  the  plain- 
tiff appealed,  claiming;  error  apparent  on  the  face  of  the  record. 
Reversed. 

This  action  was  broug^ht  in  pursuance  of  the  statute  reg^ulating: 
mechanics'  liens.     Gen.   St.   1902.  §§  4135-4140.     Paragrraph  3 

*For  the  authorities  in  this  series  on  the  question  whether  street 
railways  are  railroads,  within  the  meaning  of  statutes,  see  ioot-nott 
appended  to  McLeod  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  14  R.  R. 
R.  715.  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  715;  foot-note  appended  to 
City  of  Philadelphia  Traction  Co.  (Pa.).  8  R.  R.  R.  951.  31  Am.  & 
Eng.  R.  Cas.,  N.  S..  951. 
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of  the  complaint  alleges  that  "the  plaintiff,  with  the  knowledge 
and  approval  of  the  defendant,  rendered  services  and  furnished 
materials  in  the  construction  of  the  above-described  railroad, 
under  an  agreement"  by  which  the  plaintiff  was  to  render  serv- 
ices in  the  construction  of  said  railroad.  The  reasons  specified 
in  the  demurrer  are:  (1)  It  does  not  appear  in  the  complaint 
that  the  services  rendered  by  the  plaintiff  in  the  construction  of 
said  railroad  were  rendered  under  any  contract  with  or  ap- 
proved by  the  corporation  owning  said  railroad.  (2)  It  does 
not  appear  therein  that  the  defendant  corporation  was  the  owner 
or  engaged  in  the  construction  of  the  kind  of  railroad  contem- 
plated by  the  statutes  on  which  the  plaintiff  bases  his  claim  of 
lien;  nor  does  it  appear  that  the  defendant  corporation  is  a 
"steam  railroad"  corporation.  The  court  ruled  that  the  first 
ground  of  demurrer  was  insufficient,  and  sustained  the  demurrer 
on  the  second  ground.  This  appeal  challenges  the  sufficiency  of 
both  grounds  of  demurrer. 

David  E.  Fitzgerald  and  Walter  J,  Walsh,  for  appellant. 
Lucien  F.  Burpee,  for  appellee. 

Hamersley,  J.  (after  stating  the  facts).     The  first  reason  of 
demurrer  specified  is  plainly   insufficient.     The   second   reason 
calls  for  more  consideration.     Section  4140,  Gen.  St.  1902,  by 
which  "any  railroad  or  any  of  its  appurtenances"  is  included 
with  "any  building  or  any  of  its  appurtenances,"  as  subject  to 
the  provisions  of  the  mechanic's  lien  law,  was  first  enacted  in 
1871.    Pub.  Acts  1871,  p.  722,  c.  137.    The  state  in  1836  adopted 
the  policy  of  subjecting  any  building  whose  value  was  enhanced 
by  the  service  of  mechanics  rendered  in  its  construction,  under 
specified  regulations,  to  a  lien  securing  the  payment  of  services 
so  rendered.     At  that  time  a  "railroad" — that  is,  a  structure 
resting  upon  land  and  adapted  to   facilitate  the  movement  of 
passengers  or  freight — was  substantially  unused.    Prior  to  1871 
the  building  and  use  of  such  structures  had  become  commcm, 
mainly  under  the   control   of  corporations  called   "steam   rail- 
roads," and  to  some  extent  of  corporations  called  "horse  rail- 
roads."   A  rapid  increase  in  the  building  and  use  of  such  struc- 
tures for  various  purposes  was  probable.    To  give  to  mechanics 
the  same  security  for  the  payment  of  their  services,  when  those 
services   were   rendered   in   the   construction   of  this   structure 
called  a  "railroad,"  that  the  existing  law  gave  them  when  those 
services  were  rendered  in  the  construction  of  other  structures, 
called  a  "dwelling  house  or  other  building,"  was  the  evident 
purpose  of  the  act  of  1871.     In  the  Revision  of   1866    (page 
549),  "An  act  relating  to  liens"  provides  as  follows:    "Every 
dwelling  house  or  other  building  in  the  construction,  erection  or 
repairs  of  which  or  of  any  of  its  appurtenances,  any  person 
shall  have  a  claim  for  materials  furnished  or  services  rendered, 
exceeding  the  sum  of  $25,  shall  with  the  land  on  which  the 
same  may  stand  be  subject  to  the  payment  of  such  claim;  and 
the  said  claim  shall  be  a  Hen  on  such  land,  building  and  appur- 
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tenances."     The  act  of  1871  is  "An  act  in  addition  to  an  act 
relating  to  liens."     The  addition  made  is  thus  stated:    "Every 
railroad,  in  the  construction,  grading  or  building  of  which,  or 
any  of  its  appurtenances,  any  person  shall  have  a  claim  for 
materials  furnished  or  services  rendered  by  virtue  of  any  con- 
tract made  with  or  approved  by  the  corporation  owning  or  man- 
a^ng  said   railroad,   shall   with  its   real   estate,   right  of   way, 
material,  equipment,  rolling  stock  and  franchises  be  subject  to 
the  payment  of  such  claim;  and  the  said  claim  shall  be  a  lien 
on  the  said  railroad,  and  its  said  property  and  appurtenances, 
and  the  manner  of  filing,  perfecting  and  foreclosing  said  lien 
shall  be  in  accordance  with  the  provisions  of  title  38  of  the  Re- 
vised General  Statutes  of  1866,  and  all  the  provisions  of  said  act 
are  hereby  extended  and  made  applicable  to  railroads  and  persons 
furnishing    services    and    materials    as    above    specified."      The 
practical  effect  of  this  act  is  to  alter  the  original  act  so  that  it 
provides  that  "every  dwelling  house^  other  building  or  railroad, 
in  the  construction,"  etc.,  shall  be  subject  to  a  lien,  and  the 
alteration  is  put  into  the  form  of  an  additional  section,  so  as  to 
provide  more  readily  for  the  necessary  difference  in  detail  when 
the  structure,  in  the  construction  of  which  the  services  are  ren- 
dered is  a  railroad.    The  law  relating  to  liens  as  thus  amended 
in  1871  is  incorporated,  without  substantial  change  in  the  par- 
ticulars now  material,  in  the  Revision  of  1875   (title  18,  c.  7, 
§§  9-13),  in  the  Revision  of  1888  (sections  3018-3022),  and  in 
the  Revision  of  1902  (sections  4135-4140).    In  the  Revision  of 
1902  the  phraseology  is*  changed  so  that  the  first  section  reads, 
in  substance,  if  any  person  shall  have  a  claim  for  services  ren- 
dered in  the  construction  of  any  building  or  any  of  its  appurte- 
nances, such  claim  shall  be  a  lien  on  said  building,  etc. ;  and  in 
the  section  added  by  the  act  of  1871,  if  any  person  shall  have  a 
claim  for  services  rendered  in  the  construction  of  any  railroad 
or  any  of  its  appurtenances,  said  claim  shall  be  a  lien  on  said 
railroad,  etc.     This  change  in  phraseology  does  not  affect  the 
meaning  of  the  act. 

We  think  that  section  4140,  Gen.  St.  1902,  makes  the  claim  of 
any  person  who  has  rendered  services  as  described  in  said  section 
in  the  construction  of  a  railroad  structure,,  such  as  is  mentioned 
in  the  plaintiff's  complaint,  a  lien  upon  the  property  described 
in  said  section.  The  defendant  urges  that  prior  to  1871,  and  from 
that  time  to  the  present,  the  statutes  regulating  the  rights  as 
well  as  duties  and  obligations  of  railroad  companies,  both  to  the 
public  and  to  their  own  employees,  sometimes  applied  to  both 
steam  railroad  corporations  and  other  railroad  corporations  and 
more  frequently  to  the  former  only  and  not  to  the  latter;  that 
the  first  section  of  the  Revision  of  1888,  in  declaring  general 
rules  for  the  construction  of  statutes,  provided  that  the  phrase 
"railroad  company"  shall  be  construed  to  mean  all  corporations 
or  other  persons  who  lay  out,  construct,  or  operate  a  railroad 
operated  by  steam  power^  unless  such  meaning  would  be  re- 
pugnant to  the  context  or  to  the  manifest  intention  of  the  General 
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Assembly,  which  provision  is  repeated  in  the  first  section  of  the 
Revision  of  1902;  and  that,  in  statutes  dealing  with  the  organi- 
zation, duties,  and  other  obligations  of  railroad  corporations, 
steam   railroad   companies  are   referred   to  as   "railroad   com- 
panies" ^nd  their  tracks  are  spoken  of  as  "railroads,"  and  street 
railroad  companies  are  referred  to  as  "street  railway  companies" 
and  their  tracks  spoken  of  as  "street  railways,"  and  that  this 
practice  indicates  that  "every  railroad,"  as  used  in  the  act  of 
1871,  and  "any  railroad,"  as  used  in  the  first  clause  of  section 
4140,  Gen.  St.  1902,  means  any  railroad  constructed  and  used 
by   a   steam   railroad   corporation  on   which  trains  moved   by 
steam  power  are  run,  and  so  excludes  the  railroad  in  the  con- 
struction of  which  the  plaintiff  rendered  services.     The  con- 
siderations urged  by  the  defendant  might  be  entitled  to  weight  in 
the  construction  of  a  statute  dealing  only  with  the  organization, 
rights,  duties,  and  obligations  of  railroad  corporations.     The 
mechanic's  lien  law  is  not  a  statute  of  this  kind.    Section  4140 
is  a  part  of  the  statute  dealing  with  mechanics'  liens.    The  word 
"railroad"  in  the  clause  in  question  indicates  a  structure  in  the 
construction  of  which  services  can  be  rendered  and  materials 
furnished.    The  clause  is  directed  solely  to  the  protection  of  the 
mechanic's  claim  for  the  value  of  his  labor  and  materials  which 
have  gone  into  the  construction  of  this  structure.     Every  rail- 
road as  well  as  every  building,  and  any  railroad  as  well  as  any 
building,  in  the  construction  of  which  a  mechanic  has  rendered 
services  or  furnished  materials,  is  subject  to  the  appropriate 
lien  for  the  security  of  his  claim  for  such  materials  and  serv- 
ices.    This  particular  protection,  first  given   to  the  mechanic 
in  1871,  was  not  limited  by  the  fact  that  railroads  constructed 
by  corporations  operating  their  trains  by  steam  were  then  many 
in   comparison   with  those   constructed  by   other   corporations, 
and  that  the  protection  of  his  labor    in    the    construction    of 
railroads    of    the    latter    kind  was  then  of  slight  importance, 
any  more  than  it  is  broadened  by  the  fact  that,  when  this  me- 
chanic's  lien   law    was    re-enacted    in    the    Revision    of    1902, 
the  conditions  had  changed  and  the  protection  of  his  labor  in 
the  construction  of  railroads  used  in  the  movement  of  trains  by 
power  other  than  steam  had  become  of    great  and  increasing 
importance. 

There  is  error.  The  judgment  of  the  court  of  common  pleas 
is  reversed,  and  the  cause  remanded  for  further  proceedings 
according  to  law.    All  concur. 
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City  of  Covington  v.  Pullman  Co. 

(Court  of  Appeals  of  Kentucky,  Oct.  17,  1905,) 

f89  S.  W.  Rep.  116.1 

Commerce— Regulation— Taxation— Sleeping  Cars.*— Under  Ky.  St- 
1903,  §  3174,  authorizing  a  city  to  make  an  annual  assessment  of  al! 
personal  property  within  the  corporate  limits  subject  to  taxation 
for  state  purposes,  and  section  4020,  providing  that  all  personal  es- 
tate within  the  state  shall  be  subiect  to  taxation,  unless  exempted,  a 
city  may  impose  a  tax  on  sleeping  cars  of  a  foreign  corporation  en- 
gaged in  interstate  commerce  to  the  extent  of  the  value  of  the  aver- 
age number  of  cars  daily  placed  in  railroad  yards  in  the  city  for  the 
purpose  of  preparing  them  for  train  service. 

Taxation — Restraining  Collection — Counterclaim — Power  of  Court 
to  Require  Payment  of  Taxes.— A  taxpayer,  seeking  to  enjoin  the  col- 
lection of  a  tax,  may  be  required  by  the  court,  under  the  prayer  of 
the  counterclaim  of  the  municipality  imposing  the  tax,  to  pay  the  tax 
into  court. 

Appeal  from  Circuit  Court,  Kenton  County. 
"To  be  officially  reported." 

Action  by  the  Pullman  Company  against  the  city  of  Covington. 
From  a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Hall  &  McLean  and  P,  J.  Hanlon,  for  appellant. 
Martin   W,  Durrett,  J.  H,  Haselrigg,  N.    W,   Gore,  Speed 
Guffy,  and  R.  L.  Greene,  for  appellee. 

HoBSON,  C.  J.  The  Pullman  Company,  which  is  an  Illinois 
corporation,  with  its  home  office  in  Chicago,  brought  this  suit  to 
enjoin  the  city  of  Covington  from  collecting  a  tax  amounting  to 
$810  upon  three  sleeping  cars,  assessed  for  municipal  taxation  as 
of  September  15,  1902,  at  a  valuation  of  $45,000;  it  being  alleged 
by  the  company  that  the  cars  were  employed  for  the  purpose  of 
transporting  passengers  over  the  Chesapeake  &  Ohio  Railroad 
lines  to  and  from  the  city  of  Cincinnati,  Ohio,  through  the 
city  of  Covington,  to  and  from  points  in 'the  state  of  Kentucky 
and  outside  of  the  state.  The  city  by  its  answer  alleged  that  the 
cars  in  question  were  on  September  15,  1902,  located  in  the  yards 
of  the  Chesapeake  &  Ohio  Railroad  Company,  in  Covington,  for 
the  purpose  of  being  cleaned  and  repaired  and  made  ready  for 
train  service;  that  they  were  a  part  of  the  trains  regularly  em- 
ployed in  passenger  service  between  Cincinnati  and  points  east, 
making  regular  trips,  and  that  after  each  trip  they  were  placed 
in  the  yard,  cleaned  and  repaired :  that  for  years  past  there 
had  been  a  daily  average  of  three  cars  located  in  the  yards,  and 
that  these  cars  had  a  situs  in  the  city  of  Covington  for  citv 
taxation.  The  answer  was  made  a  counterclaim.  The  plaintiff 
demurred  to  the  answer  and  counterclaim.  The  demurrer  was 
.  sustained,  and^  the  city  declining  to  plead  further,  judgment  was 
entered  as  prayed  in  the  petition. 

♦See  foot-note  appended  to  Allen  v.  Pullman's  Palace  Car  Co. 
(U.  S.),  11  R.  R.  R.  640,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  640. 

21  R  R  R— 50 
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While  the  personal  property  of  a  resident  of  this  state  must  be 
g^iven  in  for  taxation  by  the  owner  in  the  county  of  his  resi- 
dence, the  personal  property  of  a  nonresident  of  the  state  must 
be  assessed  in  the  county  where  it  is  situated — where  it  has  a 
situs  in  the  state.     Johnson  v.  Bradley-Watkins  Tie  Company, 
85  S.  W.  726,  27  Ky.  Law  Rep.  540 ;  Ayer  &  Lord  Tie  Company 
V.  Keown  (this  day  decided)  89  S.  W.  116.    The  charter  of  the 
city  of  Coving:ton  authorizes  the  city  to  tax  all  real  and  personal 
property  within  the  corporate  limits  of  the  city  which  is  subject 
to  taxation  for  state  purposes.     Ky.  St.   1903,  §  3174.     Since 
personal  property  belonging^  to  a  nonresident  having  a  situs  in 
this  state  may  be  taxed  for  state  purposes  in  the  county  where 
it  is  situated,  under  section  4020,  Ky.  St.  1903,  as  was  held  in 
the  cases  above  cited,  it  follows  that  the  cars  in  question  may  be 
taxed  by  the  city  of  Covington  if  they  have  a  situs  within  the 
city.    The  taxation  of  cars  used  on  railroads  and  moving-  con- 
tinually from  point  to  point  is  a  subject  of  no  little  difficulty. 
No  three  particular  cars  have  a  permanent  situs  in  the  city  of 
Covington ;  but  there  are  all  the  time  in  the  yards  there  three  cars, 
which  are  being  made  ready  to  go  out  on  their  trips.     This 
property  enjoys  the  protection  of  the  municipal  government  and 
should  justly  contribute  to  its  maintenance.     It  would  be  mani- 
festly unjust  to  the  company  to  tax  all  the  cars  that  go  in  and 
out  of  the  yards ;  but,  when  it  has  three  cars  there  all  the  time, 
it  is  not  easy  to  see  that  the  company  has  any  substantial  ground 
of  complaint  when  it  is  made  to  pay  taxes  on  three  cars.     In 
American  Refrigerator  Transit  Company  v.  Hall,  174  U.  S.  70, 
19  Sup.  Ct.  599,  43  L.  Ed.  899,  the  United  States  Supreme  Court 
had  before  it  a  case  involving  the  taxation  by  the  state  of  Colo- 
rado of  certain  cars  belonging  to  an  Illinois  corporation  which 
had  no  place  of  business  in  Colorado.    The  cars  were  never  run 
in  that  state  in  fixed  numbers  or  at  regular  times,  or  as  a  regular 
part  of  particular  trains ;  but  the  average  number  of  cars  in  the 
state  equal  40.    The  property  was  held  taxable.    The  court  said : 
"It  having  been  settled,  as  we  have  seen,  that  where  a  corpora- 
tion of  one  state  brings  into  another  to  use  and  employ,  a  portion 
of  its  movable  personal  property,  it  is  legitimate  for  the  latter 
to   impose   upon   such   property,   thus   used   and   employed,   its 
fair   share   of  the   burdens   of   taxation   imposed   upon   similar 
property  used  in  like  way  by  its  own  citizens.     We  think  that 
such  a  tax  may  be  properly  assessed  and  collected,   in   cases 
like  the  present,  where  the  specific  and  individual  items  of  prop- 
erty so  used  and  employed  were  not  continuously  the  same,  but 
were  constantlv  changing,  according  to  the  exigencies  of  the 
business,  and  that  the  tax  may  be  fixed  by  an  appraisement  and 
valuation  of  the  average  amount  of  the  property  thus  habitually 
used  and  employed.     Nor  would  the  fact  that  such  cars  were 
employed   as  vehicles   of  transportation   in   the  interchange   of 
interstate  commerce  render  their  taxation  invalid."    This  opinion 
was  followed  and  approved  in  Union  Refrigerator  Transit  Com- 
pany z\  Lynch,  177  U.  S.  149,  20  Sup.  Ct.  631,  44  L.  Ed.  708, 
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These  opinions  are  supported  by  the  previous  decisions  of  the 
court  therein  cited,  and  are  conclusive  that  the  property  in 
question  may  be  taxed  in  Covington. 

We  cannot  see  that  it  is  material  that  the  state  authorizes  the 
assessment  to  be  made  by  a  local  assessor,  and  not  by  a  state 
board  of  assessment.  The  assessment  is  made  by  the  assessor  on 
the  property  within  the  city,  just  as  the  assessment  would  be 
made  by  a  state  board  on  the  property  within  the  state.  The 
assessment  is  made  only  on  three  cars,  the  average  number  con- 
stantly within  the  city.  Appellee's  other  cars  used  on  the  rail- 
road lines  escape  assessment.  No  apportionment  is  to  be  made, 
as  the  whole  tax  is  due  the  city. 

The  appellee,  having  come  into  a  court  of  equity,  seeking  to 
enjoin  the  collection  of  the  tax,  may  be  required  by  the  court 
under  the  prayer  of  the  counterclaim  to  pay  the  taxes  into  court. 
Louisville  Water  Company  v.  Commonwealth,  89  Ky.  244,  12 
S.  W.  300,  6  L.  R.  A.  69 ;  Clark  v.  Louisville  Water  Company, 
90  Ky.  515,  14  S.  W.  502. 

Judgment  reversed,  and  cause  remanded,  for  further  pro- 
ceedings consistent  herewith. 

Cantrill,  J.,  absent. 


Shiri^ey  v.  Southern  Ry.  Co.  in  Kentucky. 

(Court  of  Appeals  of  Kentucky,  Oct.  11,  1905.) 

[89  S.  W.  Rep.  124.] 

Eminent  Domain — Proceedings — ^Appeal — Trial  De  Novo. — ^Under 
the  statute  requiring  that,  where  there  are  exceptions  and  an  appeal 
to  the  circuit  court  from  the  judgment  of  the  county  court  in  pro- 
ceedings to  condemn  land,  the  appeal  shall  be  tried  de  novo,  the 
circuit  court  on  appeal  properly  submits  to  the  jury  the  whole  ques- 
tion of  damages,  though  no  exceptions  were  filed  to  so  much  of  the 
commissioner's  report  as  ascertained  the  amount  of  the  damages  to 
the  land  not  taken. 

Same — Evidence — ^Admissibility. — In  proceedings  by  a  railroad 
company  to  condemn  land  for  a  right  of  way,  evidence  offered  by 
the  owner  of  the  land  of  the  number  of  children  composing  his  family 
was  properly  excluded. 

Appeal — Objections  Not  Made  in  Lower  Court. — Where  no  objec- 
tion was  made  to  the  testimony  of  witnesses  who  gave  their  opinions 
as  to  the  damage  accruing  to  the  owner  of  land  by  reason  of  a  rail- 
road acquiring  a  right  of  way  through  it,  the  court  on  appeal  will  not 
review  the  court's  ruling  as  to  its  competency. 

Eminent  Domain— Railway  Right  of  Way— Public  Use.— That  citi- 
zens of  a  county,  as  an  inducement  to  a  railroad  company  to  build 
a  road,  agree  to  furnish  the  right  of  way,  does  not  affect  the  fact  that 
the   land  is  to  be   obtained   for  a   public   purpose   and   is   necessary 

therefor.  ^       .  .  ,. 

Same — Elements  of  Compensation.* — The  jury,  m  awardmg  com- 

♦For  the  authorities  in  this  series  on  the  subject  of  the  measure 
and  elements  of  damages  recoverable  in  eminent  domain  proceedings, 
see  foot-note  appended  to  Louisiana  Ry.  &  Nav.  Co.  v.  Jones  (La.), 
14  R.  R.  R.  684,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  684. 
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pensation  for  the  taking  of  land  for  a  railway  right  of  way,  should 
award  to  the  landowner  the  reasonable  value  of  the  land  proposed  to 
be  taken,  determined  by  considering  its  productive  capacity  and  its 
relation  to  the  remainder  of  the  land,  together  with  the  reasonable 
cost  of  fencing  made  necessary  by  the  building  of  the  road,  the  de- 
preciation in  the  market  value  of  the  whole  or  any  part  of  the  land 
by  reason  of  the  separation  of  the  land  into  parcels,  the  depreciation 
in  the  market  value  of  the  land  not  taken  because  of  any  reasonable 
apprehension  of  danger  of  fire  resulting  from  the  operation  of  the 
road,  the  inconvenience  that  the  owner  will  suffer  by  reason  of  cross- 
ing over  the  road  from  one  part  of  the  land  to  another,  and  the  dis- 
comforts in  his  residence  by  smoke,  etc.,  produced  by  locomotives 
on  the  track. 

Appeal  from  Circuit  Court,  Mercer  County. 
"To  be  officially  reported." 

Proceeding's  by  the  Southern  Railway  Company  in  Kentuck> 
to  condemn  the  land  of  Gebrgfe  W.  Shirley.  From  a  judgement 
awarding  damages,  defendant  appeals.    Affirmed. 

See  81  S.  W.  268. 

Robert  Harding  and  W.  C  Bell,  for  appellant. 
E.  H,  Gaither,  Boyle  &  Yeanian,  and  Humphrey,  Burnett  & 
Humphrey,  for  appellee. 

Bark^r^  J.    The  Southern  Railway  in  Kentucky  is  a  corpora- 
tion organized  under  the  laws  of  this  state,  and  was,  prior  to 
the  time  when  this  controversy  arose,  operating  a  railroad  from 
Louisville   to  Burgin,   Ky.     Desiring  to  extend  its  line   from 
Burgin  to  Danville^  in  order  to  secure  the  necessary  right  of 
way,  it  sought,  among  other  things,  to  condemn  a  part  of  the 
farm  belonging  to  the  appellant,  George  W.  Shirley,  situated  in 
Mercer  county,  under  the  provision  of  subdivision  4,  art.  5,  c.  32, 
Ky.  St.   1903.     That  part  of  the  farm  which  it  undertook  to 
condemn  is  a  strip  100  feet  wide,  containing  S.8  acres  of  land. 
After  filing  the  necessary  petition  in  the  Mercer  county  court, 
commissioners  were  appointed,  who  viewed  the  land  in  question 
and  reported  the  loss  arising  from  taking  it  to  be  $2,500;  $1,250 
being  the  value  of  the  land  taken,  and  $1,250  direct  and  inci- 
dental damages.     The  railroad  filed  exceptions  to  so  much  of 
the  report  as  ascertained  the  value  of  the  land  taken  to  be  $1,250, 
whereupon  a  jury  was  impaneled  in  the  county  court,  and  the 
matter  tried  before  them,  with  the  result  of  a  verdict  in  favor  of 
Shirley  for  the  sum  of  $2,400.    From  the  judgment  based  upon 
this  verdict  the  railroad  appealed  to  the  circuit  court,  where, 
the  matter  being  tried  de  novo,  a  verdict  was  returned  in  favor 
of  appellant  for  the  sum  of  $1,700;  $1,120  being  for  direct  and 
incidental  damages,  and  $580  the  value  of  the  land  taken.    To 
review  the  judgment  based  upon  this  verdict,  Shirley  is  here  on 
appeal. 

The  appellant,  among  other  things,  complains  that  the  circuit 
judge  overruled  his  motion  for  a  peremptory  instruction  to  the 
jury  to  find  the  damages  sustained  by  him  by  reason  of  the  taking 
of  his  land  to  be  $1,250.     This  motion  was  predicated  upcw 
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the  theory  that,  because  the  railroad  did  not  file  exceptions  to 
so  much  of  the  commissioner's  report  as  ascertained  the  dam- 
ag:es  to  be  $1,250,  therefore,  upon  a  trial  of  the  case  in  the 
circuit  court,  the  question  of  damages  was  closed.  To  this  we 
cannot  a^ree.  It  would  have,  perhaps,  been  better  had  appellee 
excepted  to  the  report  as  a  whole ;  but  the  statute  requires  that, 
where  there  are  exceptions  and  appeal  to  the  circuit  court  from 
the  judgment  in  the  county  court,  "the  appeal  shall  be  tried  de 
novo."  We  therefore  conclude  that  upon  the  appeal  in '  this 
case  to  the  circuit  court  the  whole  question  of  damajj^es  was 
properly  submitted  to  the  jury. 

The  court  properly  overruled  the  evidence  proflFered  by  ap- 
pellant as  to  the  number  of  children  of  which  his  family  consisted. 
This  evidence  tended  to  throw  no  light  upon  the  question  in  issue. 
As  no  objection  was  made  to  the  testimony  of  J.  A.  Quisenberry 
and  George  Welch,  and  the  other  witnesses  who  gave  their 
opinions  as  to  the  damage  accruing  to  appellant  by  reason  of  the 
condemnation  of  his  land,  we  must  decline  to  review  the  court's 
ruling  as  to  its  competency.  We  think  the  evidence  abundantly 
established  the  fact  that  the  railroad  in  good  faith  undertook  to 
acquire  the  land  in  question  from  appellant  without  litigation, 
and  failed,  because  it  thought  he  demanded  an  unreasonable 
sum  as  compensation.  The  fact  that  the  citizens  of  Boyle  county, 
as  an  inducement  to  the  railroad  to  build  the  line  from  Burgin 
to  Danville,  agreed  to  furnish  the  right  of  way,  in  no  wise 
militates  against  the  proposition  that  the  land  was  to  be  obtained 
for  a  public  purpose,  and  was  necessary  therefor. 

At  the  conclusion  of  all  the  evidence,  the  court  instructed  the 
jury  as  follows: 

Instruction  No.  1 :  "You  will  find  for  defendant,  Shirley,  the 
reasonable  value  of  the  land,  including  the  well  proposed  to  be 
taken  by  the  railroad  company.  In  fixing  this  value  you  will 
consider  both  its  productive  capacity  and  its  relation  to  the 
remainder  of  defendant's  farm." 

Instruction  No.  2:  "(a)  You  will  find  for  defendant,  Shirley, 
the  reasonable  cost  of  such  fencing  as  you  may  believe  from  the 
evidence  will  be  made  necessary  by  the  building  of  the  road. 
You  will  yourselves  judge  what  character  of  fence  of  the  several 
kinds  called  lawful  is  reasonably  sufficient,  (b)  If  you  believe, 
from  the  evidence,  that  by  reason  of  the  separation  of  the  farm 
into  parcels  there  will  be  a  depreciation  of  the  market  value  of 
the  whole  or  any  part  of  the  farm,  or,  if  there  be  any  deprecia- 
tion of  the  market  value  of  the  farm  because  of  any  reasonable 
apprehension  of  danger  of  fire  resulting  from  the  prudent  opera- 
tion of  a  properly  equipped  locomotive,  then  you  will  find  for 
defendant  such  sum  as  you  may  believe,  from  the  evidence, 
will  be  equivalent  to  the  depreciation,  whether  from  one  of  these 
causes  or  both  of  them,  (c)  If  you  believe,  from  the  evidence, 
that  defendant  will  suffer  any  trouble  or  inconvenience  in  cross- 
ing over  the  road  in  going  from  one  part  of  his  farm  to  an- 
other,  or  if  vou   believe,   from   the   evidence,   that   he    will   be 
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subjected  to  any  annoyance  or  discomforts  in  his  residence  by 
reason  of  any  smoke,  cinders^  or  soot  produced  by  properly 
equipped  locomotives  under  prudent  operation,  or  if  you  believe, 
from  the  evidence,  that  any  of  the  causes  herein  mentioned  in 
subdivision  'c'  will  injuriously  affect  the  market  value  of  the 
farm,  then  you  will  find  for  defendant  such  sum  as  you  believe, 
from  the  evidence,  will  reasonably  compensate  him  for  such  of 
these  elements  of  damag'e  as  you  believe  will  accrue." 

Instruction  No.  3:  "You  will  consider  no  other  elements  of 
damag^e  than  those  specified  in  the  two  foregoing  instructions : 
and  you  will  be  careful  not  to  consider  as  an  element  of  damag^e 
any  damage  from  fire,  or  any  discomfort  or  annoyance  from 
smoke,  soot,  or  cinders,  either  from  an  imperfectly  equipped 
locomotive  or  from  a  locomotive  imprudently  operated." 

Instruction  No.  4:  "Every  strong  and  sound  fence  of  rails, 
or  wire,  or  plank,  or  wire  and  plank,  or  iron,  or  of  hedge  4J/2 
feet  high,  and  being  so  close  that  cattle  cannot  creep  through,  or 
made  of  stone  or  brick  4J^  feet  high,  or  a  ditch  3  feet  deep  and 
3  feet  broad,  with  a  hedge  of  2  feet  high,  or  a  rail,  plank,  stone, 
smooth  or  barbed  wire,  or  brick  fence  2j4  feet  high,  on  the 
margin  thereof,  the  hedge  or  fence  being  so  close  that  cattle 
cannot  creep  through,  is  a  lawful  fence." 

Instruction  No.  5:  "In  framing  your  verdict,  you  will  state 
the  value  of  the  land  as  directed  in  instruction  No.  1  separately 
from  the  damages  specified  in  instruction  No.  2;  then  state  the 
aggregate  of  the  two  sums." 

It  is  difficult  to  imagine  any  element  of  damage  which  could 
accrue  to  appellant  by  reason  of  the  taking  of  his  land  by  the 
appellee  which  is  not  provided  for  in  the  foregoing  instructions. 
They  certainly  state  the  law  of  the  case  as  favorably  to  him  as  he 
was  entitled ;  and,  in  our  opinion,  the  verdict  of  the  jurv  bounti- 
fullv  remunerated  him  for  the  loss  of  his  property.  The  farm 
of  135  acres  had  been  acquired  by  the  appellant  shortly  before 
these  proceedings  at  the  estimated  sum  of  $4,000  in  a  trade, 
since  which  time  he  claimed  to  have  made  $1,000  worth  of  im- 
provements; the  whole  thus  costing  him,  on  his  own  showing, 
$5,000,  being  about  $40  an  acre.  He  sold  5  3-10  acres  of  it  in 
this  proceeding  to  the  railroad  for  $580,  being  more  than  $100 
an  acre ;  and  we  think  from  the  evidence  that  the  estimate  of 
the  jury  as  to  the  damages  was  equally  liberal  as  their  estimate 
of  the  value  of  the  land.  It  is  true  the  $580  allowed  for  the 
land  included  the  value  of  the  well  situated  on  the  right  of  way. 
Yet  we  think,  from  the  evidence  as  to  the  cost  of  digging  an- 
other well  on  the  same  stream  on  either  side  of  the  strip  taken, 
the  jury  estimated  the  value  of  the  5  3-10  acres  at  least  at  twice 
its  mariket  value. 

Being  unable  to  perceive  any  injury  to  the  substantial  rights  of 
the  appellant,  the  judgment  is  affirmed. 
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(Supreme  Court  of  North  Carolina,  Oct.  17,  1905.) 

[51  S.  E.  Rep.  932.1 

Private  ^  Roads — Establiahment — Powers  of  Authorities-^Statutes — 
Construction. — The  hij?hway  commission  created  by  Pub.  Laws  1905, 
p.  222,  c.  210,  providinjf  for  the  election  of  a  hifs^hway  commission  for 
a  township,  with  the  powers  exercised  by  the  boards  of  supervisors 
of  public  roads  in  orderinf?  the  layinf^  out  of  public  roads,  "cartways, 
rif^hts  of  way  for  tramroads,"  etc.,  in  the  manner  provided  by  Code, 
§§  2033,  2056,  2057,  2062,  2063,  and  amendments,  relating  to  roads, 
has  no  larger  power  in  regard  to  ordering  the  opening  of  cartways 
or  tramways  than  is  exercised  bv  the  boards  having  jurisdiction  over 
such  matters  under  the  general  laws. 

Same. — A  private  railroad  extending  from  a  station  on  a  railway 
company's  line  to  the  owner  of  standing  timber,  constructed  and 
exclusively  operated  by  the  owner  of  the  timber  for  the  transporta- 
tion thereof,  is  not  a  cartway,  within  Code,  §§  2056,  2057,  authorizing 
the  laying  out  of  cartways  by  persons  settled  on  or  cultivating  any 
land,  which  cartways  shall  be  open  for  the  free  passage  of  all  per- 
sons. 

Eminent  Domain — Railroads — Exclusive  Use  of  Private  Person — 
Statutes — ^Validity.* — Laws  1887,  p.  97,  c.  46,  amending  Code,  S$ 
2056,  2057,  so  as  to  authoHze  the  construction  over  the  lands  of 
others  of  railways  by  persons  owning  standing  timber  for  the  re- 
moval of  the  timber,  is  invalid,  so  far  as  it  authorizes  the  construc- 
tion of  railways  over  the  lands  of  others  for  the  exclusive  use 
of  the  owner  of  the  timber,  because  authorizing  the  taking  of  private 
property  for  a  use  which  is  not  public,  though  the  removal  of  t>  e 
timber  by  mcins  ot  such  railways  would  aid  in  the  development 
r»{  ihe  natural  'csourcps  of  the  state. 

Same— Statutes— Partial  Invalidity. — Though  Laws  1887,  p.  97,  c. 
46,  amending  Code,  §§  2056,  2057,  is  invalid,  so  far  as  it  authorizes 
the  construction  of  railroads  over  an  owner's  land  for  the  exclusive 
use  of  another  owning  timber  proposed  to  be  carried  by  the  rail- 
roads, the  right  to  condemn  land  for  a  cartway,  as  provided  by  the 
statute,  over  which  all  persons  may  pass,  and  the  right  of  the  owners 
of  timber  to  construct  and  operate  railroads  over  the  lands  of  others, 
over  which  all  persons  may  pass,  are  unaffected,  and  the  provisions 
conferring  such  rights  are  valid. 

Appeal  from  Superior  Court,  Cherokee  County;  Ferguson, 
Judge. 

Action  by  H.  O.  Cozad  against  the  Kanawha  Hardwood  Com- 
pany., From  a  judgment  continuing  a  temporary  injunction, 
defendant  appeals.    Affirmed. 

Plaintiff  alleged :  That  he  was  the  owner  of  a  tract  of  land  in 
Cherokee  county,  upon  which  he  had  erected  a  dwelling  and 
planted  a  large  number  of  fruit  trees  and  made  many  other 
valuable  improvements,  requiring  outlay  of  many  thousand  dol- 

*For  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not,  a  public  use  for  which  private  property  may  be  condemned,  see 
foot-note  appended  to  New  Orleans  Terminal  Co.  v.  Teller  (La.), 
15  R.  R.  R.  64,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  64;  foot-notes  ap- 
pended to  Zircle  V.  Southern  Rv.  Co.  (Va.).  9  R.  R.  R.  861  32  Am. 
&  Eng.  R.  Cas.,  N.  S.,  861;  Healy  Lumber  Co.  v.  Morns  (Wash.),  12 
R.  R.  R.  171,  35  Am.  &  Eng.  R.  Cas..  N.  S.,  171. 
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lars.  That  the  defendants  are  partners,  conducting^  a  general 
lumber  business  under  the  firm  name  and  style  of  the  Kanawha 
I  lardwood  Company.  That  defendants  are  threatening,  and  pur- 
suant to  such  threats  proceeded,  to  construct  a  railway  over  and 
tlirough  his  lands  for  the  purpose  of  hauling  timber  and  timber 
products  from  their  own  lands.  That  in  grading  the  route  for 
such  railway,  and  erecting  trestles  over  the  mountain,  great  and 
permanent  damage  will  be  done  his  property,  etc.  He  applied 
to  the  resident  judge  of  the  district  for  a  restraining  order 
until  the  hearing,  and  a  permanent  injunction,  etc.  Upon  the 
return  day  of  the  order  to  show  cause,  his  honor.  Judge  Fergu- 
son, upon  hearing  the  complaint  and  answer,  supported  by  affida- 
vits, found  the  following  facts:  The  defendants,  after  notice, 
applied  to  the  highway  commission  of  Valleytown  township, 
in  said  county,  for  a  right  of  way  to  construct  and  operate  a 
private  railroad  from  the  town  of  Andrews,  a  railroad  station 
on  the  Southern  Railway,  to  standing  timber  owned  by  the 
defendants  in  Graham  county,  which  right  of  way  would  pass 
over  the  plaintiff's  land.  The  plaintiff  filed  an  answer  to  the 
petition.  From  the  order,  the  highway  commission  finding  that 
it  was  necessary,  reasonable,  and  just  that  the  petitioners  should 
have  the  right  of  way,  and  appointing  a  jury  to  lay  it  off,  plain- 
tiff appealed  to  the  board  of  commissioners  of  Cherokee  count>'. 
From  the  order  of  the  said  board  of  commissioners,  affirming 
the  proceedings  of  the  highway  commission,  the  plaintiff  appealed 
to  the  superior  court.  The  appeal  is  now  pending  in  said  court. 
That  the  defendants  are  the  owners  of  standing  timber  from 
which  no  public  road  leads  and  to  which  no  water  is  convenient. 
That  the  proposed  road  leads  from  a  railroad  station  to  such 
standing  timber,  and  that  such  standing  timber  cannot  be  mar- 
keted with  a  profit  to  the  defendants  without  the  construction 
of  a  railroad.  That  the  construction  of  a  railroad  is  necessary 
for  the  profitable  marketing  of  such  timber,  and  that  the  route 
across  the  plaintiff's  land  is  a  reasonable  route.  That  in  taking 
such  route  no  injustice  is  done  the  plaintiff.  That  there  is  no 
reason  why  his  land  should  not  be  taken,  as  well  as  the  land  of 
any  others  over  which  the  road  might  be  constructed.  That 
five  years  will  not  be  an  unreasonable  time  in  which  to  remove 
such  standing  timber.  Defendants  have  graded  a  considerable 
portion  of  the  proposed  road,  not  on  the  lands  of  the  plaintiff,  but 
other  portions  of  the  proposed  route.  They  have  bought  and 
contracted  for  iron  rails,  locomotives,  and  other  appliances  for 
operating  said  road.  Defendants  are  not  a  corporation,  and  do 
not  propose  to  become  liable  as  common  carriers,  but  propose  to 
construct  and  use  the  road  for  their  sole  and  exclusive  use  in 
removing  their  timber  and  timber  products  from  their  lands  in 
Graham  county  to  the  railroad  station  at  Andrews  and  to  the 
markets.  There  are  other  large  boundaries  of  timber  land  of 
like  kind  ctMitiguous  to  the  defendants'  timber.  Defendants  do 
mn  propose  to  transport  over  their  proposed  railroad  such  timber 
for  reastinablc  charges  to  be  fixed  by  the  corporation  commission 
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or  other  authority  of  the  state.  Defendants  do  not  claim  any 
other  rig^ht  to  enter  upon  plaintiff's  land  other  than  such  as  they 
acquired  by  the  order  of  the  highway  commission.  His  honor, 
upon  the  foregoing  facts,  continued  the  injunction  to  the  hear- 
ing'.   Defendants  appealed. 

Dillard  &  Bell,  for  appellant. 

Jones  &  Johnston  and  Shepherd  &  Shepherd,  for  appellee. 

Connor,  J.  (after  stating  the  case).  The  defendants  insist 
that,  pending  the  proceeding  instituted  before  the  highway  com- 
mission, the  courts  should  not  interfere  by  injunction  with  the 
construction  of  their  proposed  railway.  This  contention  would 
be  unanswerable,  but  for  the  fact  that  plaintiff  insists  that  in  no 
point  of  view  can  the  result  of  that  proceeding  affect  his  right 
to  enjoin  defendants,  for  that:  (1)  No  power  is  conferred  upon 
the  highway  commission  to  order  a  railway  of  the  character  or 
for  the  purpose  contemplated  by  the  defendants  to  be  laid  out. 
(2)  That,  if  the  statute  undertook  to  confer  such  power,  it  would 
T^e  invalid,  violating  the  elementary  principle  that  private  prop- 
erty can  only  be  taken  for  a  public  use,  and  then  with  compensa- 
tion. These  contentions  render  it  necessary  to  examine  the 
provisions  of  the  statute  creating  the  highway  commission  of 
Valley  town  township.    Chapter  210,  p.  222,  Pub.  Laws  1905. 

By  the  first  section  of  the  statute  provision  is  made  for  elect- 
ing three  persons,  who  shall  constitute  the  highway  commission 
for  said  township,  naming  those  who  shall  act  until  the  time 
appointed  for  the  first  election.  By  the  second  section^  the 
commission  is  vested  with  the  powers,  rights,  etc..  exercised  by 
the  board  of  supervisors  of  public  roads,  etc.  "They  shall  have 
power  and  authority  to  order  the  laying  out  of  public  roads," 
etc.  "They  shall  also  have  power  and  authority  to  lay  out  cart- 
ways, rights  of  way  for  tramroads,  church  and  mill  roads,  and  to 
discontinue  the  same  in  the  wav  and  manner  provided  in  sec- 
tions 2033,  2056,  2057,  2062,  20i53,  of  the  Code  or  any  amend- 
ments thereof."  It  is  clear  that  the  highway  commission' 
established  by  the  act  has  no  larger  or  other  power  in  regard 
to  ordering  cartways  or  tramways  to  be  opened  than  is  exercised 
b>  the  boards  having  jurisdiction  over  such  matters  under  the 
general  public  laws.  It  is  equally  clear  that  the  road  proposed 
to  be  opened  and  operated  does  not  come  within  the  definition 
of  cartways  provided  by  sections  2056,  2057  of  the  Code.  This 
right  is  conferred  only  on  persons  "settled  upon  or  cultivating 
any  land."  The  cartway  authorized  to  be  opened  "shall  be  kept 
open  for  the  free  passage  of  all  persons  on  foot  or  horseback, 
carts  and  wagons."  Section  2057  provides  that  persons  over 
whose  lands  cartways  have  been  opened  "may  erect  gates  or 
bars  across  the  same."  The  section  was  amended  by  chapter  46, 
p.  97,  Laws  1887,  by  inserting  in  line  1  the  words  "or  shall  own 
any  standing  timber,"  and  in  lines  6  and  15,  between  the  words 
"cartway"  and  "to,"  the  words  "tram  or  railway/'  and  in  line 
18  striking  out  the  word  "way,"  and  inserting  the  words  "cart- 
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ways  established  under  this  act."  Section  2057  is  amended  by 
inserting  in  line  1  the  words  "tram  or  railways,"  and  by  in- 
sertingf  in  line  6,  between  the  word  "just"  and  "and,"  the  words 
"cartways,  tramways,  or  railways  for  the  removal  of  timber 
shall  continue  for  a  period  not  longer  than  five  years,  and  in 
entering  cultivated  land,  shall  protect  the  same  by  sufficient  stock 
guards."  The  effect  of  these  amendments  is  to  confer  upon 
owners  of  land  upon  which  there  is  any  standing  timber  the 
right  to  have  opened  tramways  or  railways,  with  the  exclusive 
use  of  them,  confining  to  cartways  the  right  of  all  persons  to 
pass  over  them.  The  right  to  maintain  such  tramways  or  rail- 
ways is  confined  to  a  period  of  five  years,  with  the  duty  of 
erecting  stock  guards  when  they  pass  through  cultivated  land, 
thus  depriving  the  owner  of  the  land  through  which  such  tram 
and  rail  ways  pass  the  right  to  erect  gates  or  bars  across  them. 
It  appears  that  the  highway  commission  ordered  the  laying  out 
of  a  private  way  for  a  private  railway  through  and  over  the 
plaintiff's  land,  with  "such  curves  and  grades  as  are  necessar>% 
according  to  the  survey  made,  in  order  to  reach  the  lowest  gap 
on  top  of  the  mountain.  *  *  *  Said  right  of  way,  when  it 
extends  through  woodland,  or  said  tract,  to  be  of  the  width  of 
150  feet*  and  through  cultivated  fields  or  cleared  land  to  be  of 
sufficient  width  for  the  roadbed,  trestles,  and  cuts  only. 

The  construction  of  section  2056  of  the  Code,  being  chapter 
508,  Acts  1798,  providing  for  the  opening  of  cartways,  has  been 
frequently  before  this  court.  Its  constitutionality  has  never  been 
questioned,  and  is  not  involved  in  this  appeal.  The  validit}-  of 
similar  statutes  has  been  discussed  and  sustained  in  other  juris- 
dictions upon  the  ground  that,  although  established  and  opened 
upon  the  petition  of  private  landowners  and  primarily  for  their 
benefit,  they  are,  as  provided  by  our  statute,  open  for  the  free 
passage  of  all  persons  on  horse,  foot,  in  wagons,  or  carts.  This 
extension  of  their  use  impresses  upon  them  a  public  character. 
In  this  way  the  power  to  invoke  the  right  of  eminent  domain, 
for  the  purpose  of  opening  and  maintaining  them,  is  sustained. 
It  is  said:  "Roads  and  streets  used  by  the  public,  with  a  right 
in  all  the  public  to  use  them,  are  undoubtedly  public,  and  private 
property  may  be  appropriated  for  the  purpose  of  constructing 
such  ways.  The  test  is,  not  simply  how  many  persons  do 
actually  use  them,  but  how  many  have  a  full  and  unrestricted 
right  in  common  to  use  them;  for,  if  the  public  generally  are 
excluded,  the  way  must  be  regarded  as  a  private  one.  If  the 
public  have  the  right  to  use  the  way  at  pleasure  and  on  equal 
terms,  it  is  a  public  one,  although  in  reality  it  is  little  used. 
When  the  way  is  a  private  one,  the  right  of  eminent  domain 
cannot  be  successfully  invoked.  *  *  *  The  right  itself  ex- 
ists only  for  the  public,  and  no  private  interest,  however  weighty, 
can  call  it  into  exercise.  The  question^  therefore,  must  always 
be,  not  what  private  interests  will  be  promoted,  but  what  is 
the  public  requirement?  The  name  given  the  way  does  not 
determine  its  character;  for  if  a  road  be  called  a  private  road 
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or  a  neighborhood  road,  but  is  in  fact  so  laid  out  and  maintained 
as  to  gfive  the  public  a  right  to  freely  use  it  upon  terms  common 
to  all,  the  road,  notwithstanding  its  name,  is  a  public  one/' 
Elliott  on  Roads  (2d  Ed.)  §  192.  The  converse  of  the  proposi- 
tion is  stated  in  section  193,  that  if  the  road  is  so  laid  out  as  to 
ffive  only  a  limited  class  of  persons  the  sole  right  to  use  it,  it 
is  for  that  reason  a  private  road,  without  regard  to  the  name  by 
which  it  is  known  or  called.  "If  a  class,  to  the  exclusion  of 
the  citizens  generally,  acquires  a  right  to  use  the  road,  it  is  no 
more  than  a  private  way."  Id.  Discussing  the  same  question,  it 
is  said :  "Where  the  road  laid  out  on  the  application  of,  and  paid 
for  and  kept  in  repair  by,  a  particular  individual,  who  is  es- 
pecially accommodated  thereby,  is  in  fact  a  public  road,  and  for 
the  use  of  all  who  may  desire  to  use  it,  then  it  is  regarded  as 
accomplishing  a  public  purpose,  for  which  the  land  may  be 
condemned.  But  when  the  road,  after  being  laid  out,  becomes 
the  prooerty  of  the  applicant,  from  which  he  may  lawfully  ex- 
clude the  public,  then  the  use  is  strictly  private,  and  the  law 
authorizing  the  condemnation  of  property  is  void."  Lewis,  Em. 
Dom.  167.  Speaking  of  private  cartways  over  which  the  public 
are  allowed  to  pass,  the  author  says:  "The  roads  here  provided 
for  are  quasi  public,  and  have  been  sustained  as  a  valid  exercise 
of  the  power  of  eminent  domain.  ♦  *  *  it  has  never,  we 
think,  been  decided  in  any  case  that  private  property  could  be 
condemned  for  a  private  road  for  the  exclusive  use  of  the  appli- 
cant, and  we  know  of  no  principle  upon  which  such  a  proceeding 
can  be  justified."  Id.  A  statute  similar  to  section  2057,  as 
amended  by  chapter  46,  p.  97,  Laws  1887,  was  enacted  by  the 
Legislature  of  Pennsylvania  for  the  benefit  of  owners  of  land 
upon  which  there  were  deposits  of  anthracite  coal.  In  Waddell's 
Appeal,  84  Pa.  90,  the  validity  of  the  act  was  discussed  and 
denied,  because  the  way  authorized  to  be  opened  was  not  for 
the  use  of  the  public.  The  Supreme  Court  of  Indiana,  in  Wild 
V.  Deig,  43  Ind.  455,  13  Am.  Rep.  399,  said:  "Concede  that 
the  public  exigency  requires  that  a  way  should  be  opened  to 
every  man's  farm,  and  that  the  state  may  and  should  provide 
for  the  establishment  of  a  public  road  or  highway  to  enable 
every  citizen  to  discharge  his  duties  and  travel  to  and  from  his 
farm;  it  does  not  follow  that  such  ways  should  be  private  and 
owned  by  the  party  applying  for  them.  If  it  would  be  of  public 
utility  to  establish  the  road,  then  it  should  be  a  highway.  If 
not,  then  the  right  of  eminent  domain  cannot  be  exercised  to 
establish  it.  It  is  not  the  amount  of  travel,  the  extent  of  the  use 
of  a  highway  by  the  public,  that  distinguishes  it  from  a  private 
way  or  road.  It  is  the  right  to  so  use  or  travel  upon  it — not  its 
exercise."  In  a  well-considered  opinion  delivered  by  Dillon, 
C.  J.  (Bankhead  v.  Brown,  25  Iowa.  540),  it  is  said:  "Could 
not  the  plaintiffs  in  this  case,  after  having  procured  the  road  in 
question,  abandon  it  at  their  pleasure?  Could  they  not  relin- 
quish it  to  the  defendants  without  consulting  the  board  of  super- 
visors?   If  this  is  so,  does  it  not  incontestably  establish  that  it  is 
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essentially  private?  For  it  must  be  private,  if  it  is  of  such  a 
nature  that  the  plaintiffs  can  at  their  pleasure  use  or  forbid  its 
use,  abandon  or  refuse  to  abandon  it,  relinquish  or  refuse  to 
relinquish  it." 

The  defendants*  counsel,  in  an  able  and  interesting^  argument 
before  us,  conceding  the  gfeneral  principle  ^overning^  the  ri^ht  to 
take  private  property  or  impose  burdens  thereon,  insist  that,  by 
reason  of  the  peculiar  conditions  developed  by  the  affidavits  in 
the  record,  the  use  for  which  the  plaintiff's  land  is  sought  to  be 
subjected  to  the  easement  is  public  in  its  character.  They  call 
to  our  attention  the  large  and  valuable  timber  standing  upon  the 
mountains  of  western  North  Carolina,  the  removal  and  market- 
ing of  which  brings  wealth  into  the  state  and  opens  the  land  to 
cultivation  and  homes  for  the  people  now  there  and  who  are 
coming  into  that  section  of  the  state.  They  say  that  while  the 
logs  may  be  hauled  over  the  mountain  roads,  but  at  very  large 
expense,  the  portions  of  the  trees,  limbs,  tops,  etc.,  unfit  for 
lumber,  which  are  now  wasted,  may  be  made  useful  and  valuable 
for  many  purposes,  and  that  it  is  their  purpose  to  establish 
tanneries  and  factories  for  utilizing  these  products,  etc. ;  that  by 
these  means  the  revenues  of  the  state  will  be  increased,  the 
development  of  the  natural  resources  encouraged,  immigration 
brought  into  that  section,  and  many  other  benefits  accrue  to  the 
public.  These  views,  with  the  facts  upon  which  they  were  based, 
were  presented  with  much  force  by  counsel.  They  have  received, 
as  they  were  entitled  to,  most  careful  consideration.  They  have 
been  made  in  other  cases  in  other  courts.  They  invite  courts 
to  find  in  the  term  "public  use"  a  broader  and  larger  meaning. 
Their  persuading  and  almost  compelling  force  may  be  seen  in 
the  legislation  of  the  states  and  the  decisions  of  the  courts.  While 
they  have  in  some  cases  stimulated  material  growth  and  develop- 
ment, it  is  manifest  that  valuable  private  property  rights  and 
stores  of  natural  wealth  and  resources  for  feeding,  clothing,  and 
making  comfortable  the  rapidly  increasing  population  have  been 
sacrificed  to  them;  that  great  and  dangerous  monopolies  have 
been  fostered  by  the  liberal  construction  put  upon  the  term  "pub- 
lic use."  It  has  sometimes  happened  that  a  stubborn  and  possibly 
sentimental  owner  of  land  has  stood  in  the  way  of  the  develop- 
ment of  the  country,  and  of  the  impatient,  strenuous  promoter 
and  industrial  pioneer.  It  may  be  that  his  rights  have  not  re- 
ceived, either  in  the  Legislature  or  the  courts,  the  consideration 
to  which  they  were  entitled.  It  is  conceded  that  courts  and 
authors  have  found  much  difficulty  in  defining  the  term.  It 
does  not  concern  us  to  attempt  to  do  so  to  any  other  or  further 
extent  than  is  necessary  to  a  decision  of  this  appeal.  Mr.  Lewis, 
after  an  interesting  discussion  of  the  subject,  says:  "Perhaps 
no  better  example  of  a  public  use  can  be  given  than  that  of  the 
ordinary  highway,  when  the  easement  or  right  of  way  vests  in 
the  public  for  the  common  and  equal  use  of  all."  Section  166. 
The  terms  upon  which  the  public  may  use  the  highway  are,  of 
course,  subject  to  legislative  regulation,  as  on  railroads  or  steam- 
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boats,  by  paying:  the  prescribed  fare,  gjoing^  upon  and  leaving  at 
regular  stations,  and  conforming  to  those  reasonable  regulations 
made  by  the  corporation  or  other  agency  for  the  protection  of 
the  public,  and  on  the  ordinary  country  highways  by  conform- 
ing^ to  those  statutes  or  immemorial  customs  which  have  become 
the  "law  of  the  road,"  etc.     In  Pittsburg,  etc.,  R.  Co.  v.  Iron 
Works  (W.  Va.),  8  S.  E.  453,  2  L.  R.  A.  680,  the  term  "public 
use,"  as  applied  to  the  right  of  a  railroad  company  to  condemn 
private  property  for  the  purpose  of  constructing  a  lateral  road 
to  reach  a  particular  customer,  is  discussed  and  the  authorities 
reviewed;  Johnson,  P.,  concluding  his  opinion:    "As  far  as  the 
public  is  concerned,  when  what  they  need  is  for  'public  use,' 
they  have  a  right  to  invoke  the  exercise  of  eminent  domain ;  but, 
in  so  far  as  that  which  concerns  them  as  to  their  private  in- 
terests, their  profits,  and  gains  is  concerned,  they  stand  as  indi- 
viduals, or  as  merely  private  corporations  in  which  the  public 
has  no  concern,  and  for  such  private  purposes  cannot  call  into 
exercise  the  power  of  eminent  domain."     In  reply  to  the  argu- 
ment of  counsel  that  by  such  holding  a  deadly  blow  was  aimed 
at  the  industries  of  the  state,  the  learned  judge  said :    "It  seems 
to  us,  if  railroad  corporations  were  permitted  ad  libitum  to  do 
what  this  defendant  in  error  asks  to  be  done,  no  deadlier  blow 
could  be  dealt  at  the  private  rights  of  the  citizen."     "The  true 
criterion  by  which  to  judge  of  the  character  of  the  use  is  whether 
the  public  may  enjoy  it  by  right  or  only  permission,  and  not  to 
whom  the  tax  or  toll  for  supporting  them  is  paid."     Note  2 
L.  R.  A.  682;  IS  Cyc.  583;  Board  of  Health  v.  Van  Haesen,  87 
Mich.  533,  49  N.  W.  894,  14  L.  R.  A.  114. 

The  question  presented  by  this  appeal,  and  the  argument  to 
sustain  the  right,  was  discussed  in  Healy  Lumber  Co.  7/.  Morris 
rWash.)  74  Pac.  681,  63  L.  R.  A.  820,  99  Am.  St.  Rep.  964. 
A  statute  similar  to  ours,  as  amended,  was  enacted,  enabling 
owners  of  timbered  lands  to  condemn  a  right  of  way  for  tram- 
roads  and  railroads  for  the  purpose  of  transporting  timber  to 
market.  The  exact  question  before  us  was  presented ;  Dunbar, 
J.,  saying:  "This  case  presents  the  important  question,  dCvServ- 
ing  the  most  serious  consideration,  involving,  as  it  does,  the 
respective  interests  of  private  rights  and  of  property  of  the 
state  sought  to  be  protected  and  fostered  through  the  exercise 
of  the  high  prerogative  of  sovereignty;  the  former  being  guar- 
antied by  the  fundamental  law  and  the  latter  being  the  subject 
of  universal  interest  and  concern.  Eminent  domain  is  the  right 
or  power  of  a  sovereign  state  to  appropriate  private  property. 
*  *  *  The  learned  attorneys  for  appellant  have  favored  the 
court  with  an  exhaustive  and  earnest  argument  in  their  brief, 
and  a  painstaking  showing  is  made  of  the  magnitude  of  the 
lumbering  business  and  interests  of  this  state  and  the  effect 
that  it  presumably  has  upon  the  general  prosperity  of  the  com- 
monwealth; and  we  are  urged  to  announce  a  broad  and  states- 
manlike principle  in  determining  fhis  question,  and  one  which 
would  further  business  prosperity  of  the  state,  rather  than  one 
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which  would  hamper  and  retard  it.    But  the  court  cannot  invade 
the  province  of  the  lawmakings  power  of  government  and  intrude 
into  its  decrees  its  opinions  on  questions  of  public  policy.     Its 
duty  is  to  strictly   recognize   its  legal   limitations   and    confine 
itself  to  the  narrower  duties  of  interpretation  and  construction." 
To  the  argument  that  a  liberal  construction  should  be  given  to 
term  "public  use,"  because  in  the  section  of  the  state  in  which 
the  proposed  road  is  to  be  built  the  removal  of  the  standing  timber 
is  promotive  of  the  improvement  of  that  section,  the   answer 
is  that  "the  Constitution  is  the  fundamental  law.    Its  enactments, 
whether  they  constitute  grants  or  limitations^  are  presumed  to 
be  stable  and  uniform^  and  to  constitute  a  check  on  the  more 
mutable  sentiment  and  actions  of  members  of  different  Legis- 
latures.   And  it  seems  to  us  that  the  result  of  such  construction 
would  be  a  virtual  removal  of  any  constitutional  inhibition  on 
legislative  power  in  this  respect."     Id.     There  is  a  distinction 
between  public  policy  or  public  welfare  and  public  use.     "It 
might  be  of  unquestionable  public  policy  and  for  the  best  interest 
of  the  state  to  allow  condemnation  of  lands  in  every  instance 
where  it  would  result  in  aiding  prosperous  business  enterprises 
v/hich   would  give  employment  to  labor,  stimulate  trade,  and 
increase  property  values,  and  thereby  increase  the  revenues  of 
the  state,  even  if  the  enterprises  were  purely  private;  for  such 
is  the  relation,  under  our  form  of  government,  between  public 
and  private  prosperity  that  one  cannot  be  enjoyed  to  any  appre- 
ciable extent  without  favorably  influencing  the  other.     But  it  is 
evident  that  this  was  not  the  kind  of  public  use  that  was  within 
the  minds  of  the  framers  of  the  Constitution,  and  it  seems  to 
us  that  the  logic  of  those  courts  which  have  sustained  appellant's 
contention  is  justified  solely  on  the  grounds  of  public  policy." 
Id.     The   question   is  exhaustivelv   discussed   in   Bloodgood  v, 
M.  &  H.  R.  R.  Co.,  18  Wend.  9,  3l  Am.  Dec.  313,  in  which  it  is 
said:    "When  we  depart  from  the  natural  import  of  the  term 
'public  use/  and  substitute  for  the  simple  idea  of  a  public  pos- 
session and  occupation  that  of  public  utility,  public  interest,  com- 
mon benefit,  general  advantage  or  convenience,    or    that    still 
more  indefinite  term,  'public  improvement,'  is  there  any  limita- 
tion which  can  be  set  to  the  exertion  of  legislative  will  in  the 
appropriation  of  private  property  ?    The  moment  the  mode  of  its 
use  is  disregarded,  and  we  permit  ourselves  to  be  governed  by 
speculations  upon  the  benefits  which  may  result  to  localities  from 
the  use  which  a  man  or  set  of  men  propose  to  make  of  the  prop- 
erty of  another,  we  are  afloat,  without  any  certain  principle  to 
guide."     Judge   Cooley  says:    "It   seems  not  to  be  allowable, 
therefore,  to  authorize  private  roads  to  be  laid  out  across  the 
lands  of  unwilling  parties  by  an  exercise  of  this  right.     The 
easement  in  such  case  would  be  the  property  of  him  for  whom  it 
was  established."    Const.  Lim.  652.    To  the  suggestion  that  only 
an  easement  for  the  period  of  five  years  is  imposed  upon  plain- 
tiff's land,  and  that  such  period  is  a  reasonable  time  to  remove 
the  timber,   we  quote   the  same  eminent  authority:    "And,  al- 
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though  the  owner  would  not  be  deprived  of  the  fee  in  the  land, 
the  beneficial  use  and  exclusive  enjoyment  of  his  property  would 
in  fi^reater  or  less  decree  be  interfered  with.     Nor  would  it  be 
material  to  inquire  what  quantum  of  interest  would  pass  from 
him.    It  would  be  sufficient  that  some  interest,  the  appropriation 
of  which  detracted  from  his  right  and  authority  and  interfered 
with  his  exclusive  possession  as  owner^  had  been  taken  against 
his  will;  and,  if  taken  for  a  purely  private  purpose,  it  would  be 
unlawful."     Id.     Again   he   says:    "The  public   use  implies  a 
possession,  occupation,  of  the  land  by  the  public  at  large  or  by 
public  agencies."    Id.    Without  pursuing  the  subject  further,  we 
entertain  no  doubt  that  the  amendment  made  to  sections  2056, 
2057  of  the  Code  by  chapter  46,  p.  97,  Laws  1887,  in  so  far  as  it 
authorizes  owners  of  timber  lands  to  condemn  a  right  of  way 
for  tramways  or  railways  over  the  lands  of  other  owners  for 
the  exclusive  use  of  the  owners  of  the  timber^  is  unconstitutional 
and  invalid.     This  conclusion  does  not  affect  the  right  of  con- 
demnation of  a  cartway,  as  provided  by  the  statute,  over  which 
all  persons  may  pass,  etc.    We  see  no  objection  to  the  extension 
of  this   privilege   to  owners   of  timber  lands   under  the   same 
limitations  and  conditions  as  persons  settled  upon  or  cultivating 
lands.     It  is  manifest  that  the  defendants  are  not  seeking  this 
restricted  right.    They  say  that  it  is  their  purpose  to  construct 
the  railway  for  their  exclusive  use.     This  concession  deprives 
them  of  the  benefits  of  the  statute,  eliminating  the  amendment 
of  1887. 

Counsel  call  to  our  attention  the  decisions  of  this  court  sus- 
taining the  drainage  acts.  Without  discussing  these  acts,  it  is 
sufficient  to  say  that  they  expressly  confer  upon  all  persons  hav- 
ing lands  adjoining  or  capable  of  drainage  through  the  drains  or 
canals  authorized  to  be  opened  the  right  to  avail  themselves  of 
these  benefits.  This  distinguishes  those  statutes  from  the  one 
under  discussion.  It  is  also  contended  that  it  is  peculiarly  the 
province  of  the  Legislature  to  say  what  is  a  public  use,  and  that 
its  decision  may  not  be  reviewed  by  the  courts.  While  it  must 
be  conceded  that  expressions  are  to  be  found  in  decided  cases, 
several  of  which  are  cited  by  counsel,  and  in  some  text-books, 
which  seem  to  sustain  this  contention,  it  will  be  found  that  they 
are  subject  to  the  limitation  that  the  quesion  is  primarily  one 
for  the  Legislature,  but  its  decision  is  not  conclusive;  otherwise, 
the  Legislature  could  nullify  the  principle  protecting  private 
property.  The  correct  view  is  stated  by  Judge  Cooley:  "The 
question  what  is  a  public  use?  is  always  one  of  law.  Deference 
will  be  paid  to  the  legislative  judgment  as  expressed  in  enact- 
ments providing  for  the  appropriation  of  property,  but  it  will  not 
be  conclusive."  Const.  Lim.  660;  P.,  W.  &  K.  R.  R.  v.  Iron 
Works,  supra.  "The  question  whether  a  particular  use  is  public 
or  not  is  ultimately  a  question  for  the  courts.  This  is  neces- 
sarily true,  in  view  of  the  constitutional  provisions  of  the  differ- 
ent states  that  private  property  can  be  taken  only  for  a  public 
use,  since  the  interpretation  of  constitutional  provisions  is  within 
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the  province  of  the  judiciary."     10  Am.  &  Eng.   Enc.    1066; 
Call  V.  Wilkesboro,  115  N.  C.  337,  20  S.  E.  468,  in  which  Shep- 
herd, C.  J.,  says:     ** Whether  a  particular  use  is  public  or  not, 
within  the  meaning  of  the  Constitution,  is  a  question  for  the 
judiciary" — citing  Lewis  on  Em.  Dom.  185 ;  Mills  on  Em.  Dom. 
10,  11.    The  distinction  is  this,  whether  a  use  is  public  is  for  the 
ultimate  decision  of  the  courts.     If  the  use  is  public,  the  ex- 
pediency or  necessity  for  establishing  it  is  exclusively  for  the 
Legislature.     In  the  discussion  of  the  questions  presented,  we 
have  assumed  that  the  provisions  limiting  the  power  of  the  Leg- 
islature to  take  private  property  were  constitutional.    As  is  well 
known  to  the  profession,  no  such  provision  is  found  in  our  state 
Constitution;  but,  since  the  opinion  of  Ruffin,'C.  J.,  in  R.  R.  v. 
Davis,  19  N.  C.  451,  the  principle  has  been  treated  as  funda- 
mental, and  as  existing  with  the  same  universal  application  as 
if  imbedded  in  the  Constitution.     Rodman,  J.,  in  Johnston  v. 
Rankin,  70  N.  C.  555,  says:    "The  principle  is  so  grounded  in 
natural  equity  that  it  has  never  been  denied  to  be  a  part  of  the 
law  of  North  Carolina."    R.  R.  Co.  v,  Piatt  Land,  133  N.  C. 
266,  45  S.  E.  589.    While,  as  found  by  his  honor,  it  is  reasonable, 
and  even  necessary  to  the  successful  operation  of  defendant's 
enterprise,  that  they  carry  their  timber  and  timber  products  over 
plaintiff's  land  to  reach  the  markets,  and  while  there  may  be  no 
injustice  to  him  in  permitting  them  to  do  so,  and  while  his  oppo- 
sition may  be  either  sentimental  or  selfish,  yet  the  courts  may 
not  violate  or  weaken  a  fundamental  principle,  upon  the  strict 
observance  and  enforcement  of  which  the  security  of  all  private 
property,  so  necessary  to  the  safety  of  the  citizen,  is  dependent. 
The  guaranties  upon  which  the  security  of  private  property  is 
dependent  are  closely  allied,  and  always  associated  with  those 
securing  life  and  liberty.    Where  one  is  invaded,  the  security  of 
the  others  is  weakened. 

The  judgment  of  his  honor,  continuing  the  injunction,  must  be 
affirmed. 


to 


Yazoo  &  M.  V.  R.  Co.  v,  Lefoujt. 

(Supreme  Court  of  Mississippi,  Nov.  27,  1905.) 

[39    So.    Rep.   459.1 

Eminent  Domain — Change  of  Street  Grade  by  Railroad — ^Liability 
vo  Abutting  Owner.* — A  railroad  which  raises  a  street  »rrade,  though 
with  the  authority  of  the  city,  is  liable  for  injury  to  abutting  prop- 
erty; the  city  not  having  power  to  injure  it  without  compensation. 

*See  extensive  note,  15  R.  R.  R.  519,  38  Am.  &  Eng.  R.  Cas.,  N. 

S.'  519.  .  ,  .  t. 

For  the  authorities   in   this   series   on   the   question   what  arc  the 

elements  of  damages  sustained  by  abutting  owners  from  the  construc- 
tion of  railroads  in  streets,  see  foot-notes  appended  to  Hester  v. 
Durham  Traction  Co.  (N.  Car.),  15  R.  R.  R.  831,  38  ArrL  &  Eng.  R. 
Cas.,   N.   S.,   831;   Mordhurst  v.   Ft.    Wayne    &   S.   W.   Traction   Co. 
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Appeal  from  Circuit  Court,  Warren  County ;  O.  W.  Catchings, 
Judge. 

Action  by  Julius  Lefoldt  against  the  Yazoo  &  Mississippi 
Valley  Railroad  Company.  From  a  judgment  on  a  peremptory 
instruction  to  find  for  the  plaintiff,  defendant  appeals.    Affirmed. 

Mayes  &  Longstreet  and  C  N.  Butch,  for  appellant. 
Dabney  &  McCabe,  for  appellee. 

Calhoon,  J.  In  an  action  for  damages  to  his  real  property, 
caused  by  raising  the  grade  of  the  street  in  front  of  it,  the  plain- 
tiff below,  appellee  here,  shows  in  evidence  that  the  defendant 
company  did  raise  the  street  several  feet,  that  this  damaged  his 
property  to  the  amount  of  his  recovery,  that  there  was  a  grade  of 
the  street  established  and  the  street  paved  with  rock  by  the  city 
of  Vicksburg,  and  that  this  was  raised  by  defendant  by  the  de- 
posit of  gravel,  and  that  it  was  not  necessary  to  raise  the  grade 
in  order  to  keep  it  in  repair  with  gravel.  It  appears  in  the 
progress  of  the  trial  that  (quoting  from  the  record)  "the  de- 
fendant here  offered  to  prove  that  under  the  ordinance  by  the 
city  of  Vicksburg  granting  the  L.,  N.  O.  &  T.  Railroad,  of  which 
the  defendant  company  is  the  successor  by  virtue  of  consolida- 
tion ;  that  that  ordinance  required  the  railroad  company  to  gravel 
this  street  and  keep  it  graveled,  and  that  it  further  required  the 
railroad  company  to  keep  the  rails  of  its  track  flush  on  a  level 
with  the  street;  that  from  time  to  time  the  board  of  mayor  and 
aldermen  would  notify  the  defendant  company  to  put  gravel 
upon  this  street,  and  from  time  to  time  in  pursuance  of  this 
notice  the  defendant  company  for  several  years  past  has  each 
year  spread  gravel  over  the  street;  that  the  effect  of  this  has 
been  to  raise  the  street,  and  in  order  to  keep  the  track  level  or' 
flush  with  the  street  that  they  raised  their  tracks  to  correspond 
with  this  raised  grade.  This  proof  was  objected  to,  the  objection 
was  sustained,  and  the  defendant  excepted." 

Disregarding  technical  objections,  it  is  not  easy  to  find  in  this 
an  authority  to  raise  the  street  or  change  the  grade.  But  we 
think  the  result  should  be  the  same  if  it  did.  The  city  must  have 
the  power  before  it  can  transfer  it  to  appellant,  and  it  did  not 
have  the  power  to  so  damage  appellee  without  previous  com- 
pensation.    In  reaching  this  conclusion  we  have  examined,  pro 

(Ind.),  15  R.  R.  R.  122,  38  Am.  &  Ehr.  R.  Cas.,  N.  S.,  122;  HarrinRton 
V.  Iowa  Cent.  R.  Co.  (Iowa),  15  R.  R.  R.  97.  38  Am.  &  EnR.  R.  Cas., 
N.  S.,  97;  foot-note  appended  to  Smith  7'.  Southern  Pac.  R.  Co. 
(Cal.),  14  R.  R.  R.  457,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  457. 

For  the  authorities  in  this  series  on  the  question  whether  an  abut- 
ting owner  is  entitled  to  compensation  on  account  of  the  construction 
or  operation  of  railroads  in  streets,  see  foot-notes  appended  to  Vin- 
cent Bros.  7'.  New  York,  etc.,  R.  Co.  (Conn.),  15  R.  R.  R.  587,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  587;  foot-notes  appended  to  Camden  Interstate 
Ry.  Co.  V.  Smiley  (Ky.),  15  R.  R.  R.  94,  38  Am.  &  Eng.  R.  Cas.,  N.  S.. 
94;  Little  Rock,  etc.,  R.  Co.  v.  Newman  (Ark.),  14  R.  R.  R.  448,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  448. 

21  R  R  R-Sl 
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and  con,  the  following^:  Theobold  v,  L.,  N.  O.  &  T.  R.  R.  Co., 
66  Miss.  279,  6  South.  230,  4  L.  R.  A.  735,  14  Am.  St.  Rep.  564 ; 
Stowers  v.  Postal  Teleg^raph  Co.,  68  Miss.  559,  9  South.  356,  12 
L.  R.  A.  864,  24  Am.  St.  Rep.  290 ;  A.  &  V.  R.  R.  Co.  v.  Bloom, 
71  Miss.  247,  15  South.  72;  Vicksburg^  v,  Herman,  72  Miss.  211, 
16  South.  434;  O'Brien  v.  Philadelphia,  30  Am.  St.  Rep.  844, 
note;  Conners  v.  Y.  &  M.  V.  R.  R;  Co.  (Miss.)  38  South.  320: 
Gulf,  etc.,  V.  Bowers,  80  Miss.  570,  32  South.  113,  27  Am.  & 
En^.  Ency.  of  Law,  122;  Fries  v,  N.  Y.  (N.  Y.)  62  N.  E.  358; 
Const.  Miss.  §  17;  Charter  of  City  of  Vicksburg,  Acts  184,  pp. 
439,  441,  442,  c.  391.  §  28,  arts.  15,  25,  26. 
Affirmed. 


Smith's  Adm'r  v,  Illinois  Cent.  R.  Co.  et  al. 

(Court  of  Appeals  of  Kentucky,  Jan.  16,  1906.) 

[90  S.  W.  Rep.  254.] 

Railroads — Trespassers  on  Tracks — Duty  of  Railroad.* — One  walk- 
ing on  a  railroad  trestle,  on  whioli  the  public  are  warned  by  posted 
notices  not  to  walk,  is  a  trespasser,  whose  presence  the  railroad  is 
not  bound  to  anticipate,  and  towards  whom  the  railroad's  employees 
owe  no  duty  of  lookout,  but  are  merely  bound  to  exercise  ordinary 
diligence,  after  actually  discovering  his  peril,  to  avoid  injuring  him. 

Same. — The  fact  that  a  railroad  knows  of  the  presence  of  a  large 
crowd  of  people  at  a  picnic  ground  on  the  railroad  line,  does  not 
impose  on  the  railroad  the  duty  of  anticipating  that  any  of  those 
persons  will  trespass  upon  a  railroad  trestle  situated  some  distance 
from  the  picnic  ground,  in  violations  of  warning  notices  erected 
thereon. 

Appeal — Harmless  Error — Instructions. — In  an  action  against  a 
railroad  for  the  death  of  a  trespasser,  a  charge  requiring  the  jury  to 
believe  that  decedent  must  have  been  discovered  by  the  engineer 
himself,  who  must  also  have  discovered  her  perilous  position,  before 
the  railroad  was  bound  to  exercise  any  care  towards  her,  was  not 
prejudicial  to  plaintiff,  where  it  was  undisputed  that  the  engineer 
was  the  first  one  of  the  railroad's  employees  to  discover  decedent, 
and  that  her  position,  when  discovered,  was  perilous. 

Railroads — Trespasser  on  Track — Instructions.  —  In  an  action 
against  a  railroad  for  the  death  of  a  trespasser  on  the  track,  a  charge 
that  it  was  not  necessary  that  the  engineer  should  actually  see  plain- 
tiffs intestate,  but,  if  he  saw  others  with  or  near  her,  it  was  his  duty 
immediately  to  do  all  he  reasonably  could  to  prevent  collision,  was 
properly  refused,  where  there  was  no  evidence  that  the  engineer  saw 
any  other  person  on  the  trestle  before  he  saw  decedent,  who  was 
one  of  a  party,  and  the  peril  of  all  was  discovered  at  the  same  time, 
and  it  also  apneared  that  the  engineer  did  everything  within  his  power 
to  stop  the  train  after  discovering  the  peril  of  the  party. 

♦Kor  the  authorities  in  this  series  on  the  care  due  licensees  and 
trosn.msers  on  railroad  tracks,  see  foot-notes  appended  to  St.  Louis 
S  \V  Ry.  Co.  V.  Purcell  (C.  C.  .A.),  16  R.  R.  R.  779,  39  Am.  &  Eng. 
R  Ci*i  N  S.  779;  foot-notes  appended  to  Ayers  v.  Wabash  R.  Co. 
fMo.\ri6  R.  R.  R.  470.  39  Am.  &  Eng.  R.  Gas.,  N.  S.,  470;  foot-notes 
appended  to  Clemens  v.  Chicago,  etc..  Ry.  Co.  (Iowa),  16  R.  R.  R. 
413.  39  Am,  &  Eng.  R.  Gas.,  N.  S..  413. 
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Appeal  from  Circuit  Court,  McCracken  County. 
"Not  to  be  officially  reported." 

Action  by  Johnnie  Smith's  administrator  agfainst  the  Illinois 
Central  Railroad  Company  and  others.  From  a  judgment  in 
favor  of  defendants,  plaintiff  appeals.    Affirmed. 

Hendrick  &  Miller,  for  appellant. 

Wheeler,  Hughes  &  Berry,  Trabue,  Doolan  &  Cox,  and  /.  M. 
Dickinson,  for  appellees. 

BARKER/  J.  Appellant's  decedent,  Johnnie  Smith,  a  young 
lady,  on  the  day  she  was  killed  by  appellee's  train,  had  been  at- 
tending a  railroad  picnic  held  near  its  line,  and  a  short  distance 
from  Dawsonj  Ky.  She  and  a  party  of  friends  left  the  picnic 
and  undertook  to  walk  to  Dawson  on  the  track.  Before  reaching 
the  town  there  was  a  long  fill,  and  then  a  trestle  some  400  feet 
long  and  20  feet  high.  At  each  end  of  this  trestle  there  was  a 
sign  warning  the  public  against  walking  thereon,  and  informing 
all  that  any  trespassing  would  be  at  the  peril  of  the  trespasser. 
When  the  party  were  about  the  middle  of  the  trestle,  one  of  the 
appellee's  freight  trains,  consisting  of  seven  loaded  cars  and  a 
caboose,  running  at  the  rate  of  about  35  miles  an  hour,  came 
along,  and  before  the  decedent  could  escape  from  the  trestle,  or 
those  in  charge  of  the  train  could  stop  it,  she  was  run  over  and 
killed  by  the  engine.  To  recover  damages  for  this  injury  the 
administrator  of  her  estate  instituted  this  action.  A  trial  re- 
sulted in  a  judgment  for  the  defendant  railroad  company. 

The  evidence  without  contradiction  showed  that  the  decedent 
was  a  trespasser  upon  the  railroad  bridge  of  appellee,  and  the 
trial  judge  properly  held  her  personal  representative  to  all  of 
the  consequences  flowing  from  her  being  wrongfully  upon  it. 
The  employees  of  the  corporation  owed  her  no  lookout  duty 
whatever.  All  they  were  required  to  do  was,  after  actually 
discovering  her  peril,  to  exercise  ordinary  diligence  to  stop  the 
train  in  order  to  avoid  injuring  her.  This  proposition  of  law 
has  been  so  often  decided,  and  so  uniformly  upheld,  that  it  is  now 
quite  beyond  question.  The  railroad  had  the  exclusive  right  to 
the  use  of  its  line  at  all  points  save  those  where  the  public  had  a 
right  to  be,  and  was  under  no  duty  to  anticipate  the  presence  of 
trespassers.  Brown's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  97  Ky.  230, 
30  S.  W.  639;  L.  &  N.  R.  R.  Co.  v.  Howard's  Adm'r,  82  Ky. 
212 ;  Dilas'  Adm'r  v,  Chesapeake  &  Ohio  R.  R.  Co.,  71  S.  W. 
492,  24  Ky.  Law  Rep.  1347;  Dugan's  Adm'r  z/.  Chesapeake  & 
Ohio  R.  R.  Co.,  72  S.  W.  291,  24  Ky.  Law  Rep.  1754;  Illinois 
Central  R.  R.  Co.  v.  Broughton,  78  S.  W.  876,  25  Ky.  Law  Rep. 
1752;  Embry's  Adm'r  v,  L.  &  N.  R.  R.  Co.,  36  S.  W.  1123,  18 
Ky.  Law  Rep.  434;  L.  &  N.  R.  R.  Co.  v.  Wade,  36  S.  W.  1125, 
18  Ky.  Law  Rep.  549;  L.  &  N.  R.  R.  Co.  v,  Tinkham's 
Adm'r,  44  S.  W.  439,  19  Ky.  Law  Rep.  1784.  The  instructions 
correctly  presented  this  view  of  the  law  to  the  jury,  and  that 
was  all  to  which  appellant  was  entitled. 
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It  was  not  error  to  strike  from  the  petition  the  alleviation  that 
the  picnic  which  the  decedent  was  attending^  was  a  railroad 
picnic,  and  that  the  company  and  its  employees  knew  there  was 
a  lar^e  crowd  attending  it,  and  many  persons  passing  along  the 
line  of  the  railroad  near  the  picnic  grounds.  Without  admitting 
the  position  of  counsel  for  appellant  as  to  the  rule  of  law  de- 
ducible  from  this  state  of  fact,  it  may  be  said  that  the  trestle 
was  some  distance  from  the  picnic  ground,  and,  even  assuming 
that  the  company  knew  of  a  large  crowd  being  on  the  railroad 
line  at  the  picnic  ground,  and  owed  them  a  lookout  duty,  this 
rule  would  have  no  application  to  the  trestle,  Vhich  •  was  some 
distance  off,  and  would  place  the  corporation  under  no  legal  duty 
of  anticipating  persons  trespassing  upon  it  in  violation  of  the 
notices  of  danger  attending  such  an  act,  erected  by  the  appellant 
ai  each  end  of  the  bridge. 

The  first  instruction  is  criticised  in  the  following  language  : 
"It  not  only  emphasized  and  laid  great  stress  upon  the  idea  that 
the  decedent  was  a  trespasser,  but  it  required  the  jury  to  be- 
lieve, from  the  evidence,  not  only  that  Johnnie  Smith  herself 
must  be  actually  discovered  upon  the  trestle  before  the  defend- 
ants were  under  obligation  to  use  any  care  whatever,  but  she 
must  be   discovered   by   Robert   Bean   himseliF.     According   to 
the  instruction,  it  would  have  amounted  to  nothing  for  the  fire- 
man or  any  one  else  on  the  engine  to  have  discovered  her.     It 
made  no  difference  if  the  company  with  her  was  discovered  on 
the  trestle.     Johnnie  Smith  herself  must  be  actually  discovered 
on  the  trestle,  and  discovered  by  Robert  Bean  himself.    That  is 
still  not  enough.     She  must  not  only  be  discovered  by  Robert 
Bean  to  be  on  the  trestle,  but  he  must  discover  she  was  in  a 
perilous  position  on  the  trestle."     Assuming  that  the  language 
of  the  instruction  does  warrant  the  inference  that  the  corpora- 
tion owed  the  decedent  no  duty  until  her  perilous  position  was 
discovered  by  Robert  Bean  himself,  this  operated  in  no  wise  to 
injure  appellant.     Bean  was  the  engineer  driving  the   engine. 
He  was  on  the  lookout,  and  there  was  no  contrariety  in  the 
evidence  that  he,  of  all  the  railroad's  employees,  did  first  dis- 
cover the  perilous  position  of  the  decedent.     The  insiruction  is 
directed  to  the  facts  as  they  existed,  and,  as  the  evidence  showed 
that  Bean  first  discovered  appellant's  decedent,  it  was  not  error 
to  tell  the  jury  that  the   duty  of  the  corporation  commenced 
from  the  time  Bean  discovered  her  peril.     Nor  is  the  instruction 
subject  to  adverse   criticism  on   the  ground   that   it   seems   to 
require  the  engineer  to  discover  the  decedent  on  the  trestle,  and 
also  to  discover  that  she  was  in  a  perilous  position.     To  dis- 
cover the  decedent  on  the  trestle,  and  to  discover  her  perilous 
position,  was  one  and  the  same  thing.     She  could  not  be  on  the 
trestle  with  the  train  approaching  without  being  in  great  danger. 
The   language,   "and  the  perilous   position   in   which   she   was 
placed  on  said  trestle,"  was,  perhaps,  unnecessary ;  but  the  jury 
could  not  have  been  misled,  to  appellant's  prejudice,  by  its  use. 
The  court  properly  refused  to  give  to  the  jury  the  following 
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instruction  offered  by  the  appellant:  "The  court  instructs  the 
jury  that  it  was  not  necessary  that  the  engineer,  R.  R.  Bean, 
should  actually  see  plaintiff's  intestate  upon  the  trestle;  but  if 
he  saw  others  with  or  near  her,  or  received  or  saw  warning  or 
signal  from  other  people  at  or  near  the  trestle  that  any  one  was 
in  danger  there,  it  was  his  duty  immediately  to  put  his  train 
under '  control  and  do  all  he  reasonably  could  to  prevent  the 
collision ;  and  if  you  shall  believe  from  the  evidence  he  did  re- 
ceive such  warning  or  signal,  and  failed  to  use  ordinary  care 
to  prevent  the  accident,  you  will  find  for  the  plaintiff."  There 
was  no  evidence  in  the  case  that  the  engineer  saw  any  other 
person  on  the  trestle  before  he  saw  the  decedent.  She  and 
her  companions  were  in  a  party,  and  the  peril  of  all  was  dis- 
covered, of  necessity,  upon  the  instant  of  discovering  that  of 
any  one.  In  other  words,  the  engineer  saw  all  as  soon  as  he 
saw  one.  As  the  train  rounded  the  curve  in  the  road  just  before 
reaching  the  trestle,  it  became  at  once  visible  in  whole  and  in 
every  part,  and  the  engineer  saw,  of  necessity,  at  one  glance, 
everybody  on  the  trestle.  The  witness  who  testified  that  he 
signaled  the  train  to  stop  by  waving  his  cap  also  testified  that, 
as  soon  as  he  gave  the  warning,  the  engineer  at  once  applied  the 
air  brakes,  and  did  everything  in  his  power  to  stop  the  train 
in  time  to  save  the  decedent.  On  this  subject  Frank  Ladd  said : 
**Q.  When  you  waved  your  hat  across  the  track,  what  did  the 
engine  do?  A.  It  just  commenced  trying  to  stop;  that's  all  I 
know.  Q.  How  far  was  the  train  then  from  the  bridge?  A.  I 
guess  SO  or  100  yards.  Q.  The  engine?  A.  Yes,  sir.  Q.  What 
made  you  say  'commenced  trying  to  stop'  ?  A.  Because  I  saw  it. 
Q.  What  did  you  see?  A.  I  saw  him  pull  his  whistle.  He 
didn't  have  any  whistle.  The  steam  came  out,  and  I  saw  him 
working  with  his  air  and  fire  flew  from  the  wheels.  Q.  You  say 
that  fire  flew  from  the  wheels  from  the  bridge  up  to  the  trestle? 
A.  No,  sir:  not  all  the  way."  On  cross-examination  he  was 
asked :  "Q.  When  it  came  in  sight,  you  took  your  hat  and  waved 
it  across  the  track?  A.  Yes,  sir.  Q.  And  you  say  the  engineer 
did  what  he  could  to  stop  the  train?  A.  Yes,  sir."  It  thus 
appears  from  appellants  own  evidence  that,  after  the  warning 
given  of  danger,  the  engineer  did  all  that  was  possible  to  stop 
the  train  in  time  to  prevent  the  injury. 

The  one  question  in  the  case  was,  did  the  employees  in  charge 
of  the  train  exercise  reasonable  diligence,  after  her  peril  was 
discovered,  to  prevent  the  injury  which  was  done  to  the  decedent? 
This  question  was  fairly  submitted  to  the  jury,  and  found  ad- 
versely to  appellant.  The  jury  were  the  arbiters  of  the  facts, 
and  we  see  no  reason  to  overrule  their  verdict. 

The  judgment  is  affirmed. 
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(Supreme  Court  of  Missouri,  Division  No.  2,  Oct.  25,  1905.) 

[90  S.  W.  Rep.   136] 

Railroads — Municipal   Regulations — Speed — Negligence   Per   Se.* — 

The  running  of  a  railroad  train  throuRh  a  city  at  a  speed  in  excess  of 
that  prescribed  by  ordinance  was  ne^Ii^irence  per  se. 

Same — Contributory  Negligence.! — Though  running  a  railroad  train 
through  a  city  at  a  speed  in  excess  of  that  prescribed  by  the  ordi- 
nance is  negligence,  it  does  not  absolve  pedestrians  from  the  exerc'se 
of  ordinary  care  to  avoid  injury. 

Same — Evidence4 — Deceased,  who  was  run  over  by  a  railroad 
train,  was  guilty  of  contributory  negligence  as  a  matter  of  law;  it 
appearing  that,  if  he  had  looked  before  going  on  the  track,  he  could 
have  seen  the  train  in  time  to  have  averted  the  accident. 

Same — Negligence — Presumption  That  Person  Will  Leave  Track.S — 
Where  a  locomotive  engineer,  when  175  feet  from  the  crossing,  saw 
deceased  about  18  feet  from  the  track  and  approaching  the  same, 
it  bein^j:  daylight,  he  had  a  right  to  presume  that  deceased  would 
avoid  the  danger,  and  was  not  negligent  in  not  stopping  the  train. 

Same — Violation  of  Ordinance — Recklessness — Evidence. — That  a 
train  was  running  through  a  city  at  the  rate  of  25  or  30  miles  an 
hour,  when  the  speed  prescribed  by  ordinance  was  5  miles  an  hour, 
did  not  show  recklessness;  the  brakes  beinsr  set  for  the  station,  and 
the  engineer  and  fireman  at  their  post,  observing  the  track. 

Appeal  from  Circuit  Court,  Cole  County;  James  E.  Hazell, 
Jud^e. 

Action  by  Annie  B.  Schmidt  ap^ainst  the  Missouri  Pacific  Rail- 
way Company.  From  a  judgement  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

*See  foot-notes  appended  to  Borneman  v.  Chicago,  etc..  Ry.  Co. 
(S.  Dak.),  16  R.  R.  R.  464,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  464;  foot- 
notes appended  to  Clemans  v.  Chicago,  etc.,  R.  Co.  (Iowa),  16  R.  R. 
R.  413,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  413. 

tFor  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  on  account  of  simple  negligence  where  there 
was  also  contributory  neflfligence.  see  foot-note  appended  to  Feitl  f. 
Chicago  City  Ry.  Co.  (111.),  14  R.  R.  R.  798,  37  Am.  &  Eng.  R.  Cas., 
N.  S..  798;  foot-notes  appended  to  Woolf  v.  Washington  Ry.  &  Nav. 
Co.  (Wash.),  16  R.  R.  R.  846,  39  Am,  &  Enjf.  R.  Cas.,  N.  S.,  846. 

For  the  authorities  in  this  series  on  the  question  whether  a  person 
has  a  right  to  presume  that  a  train  or  car  will  not  be  run  at  an 
unlawful  speed,  see  foot-note  appended  to  Farrell  v.  Erie  R.  Co. 
(C.  C  A.),  16  R.  R.  R.  485,  39  Am.  &  Eng.  R.  Cas..  N.  S.,  485;  foot- 
notes appended  to  Vrooman  v.  North  Jersey  St.  Ry.  Co.  (N.  J.).  15 
R.  R.  R.  393,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  393. 

tSce  foot-notes  appended  to  Southern  Rv.  Co.  v.  Carroll  (C  C.  A.), 
16  R.  R.  R.  488.  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  488. 

§Seo  foot-notes  appended  to  Woolf  v.  Washington  Rv.  &  Nav. 
Co.  (Wash.),  16  R.  R.  R.  846,  39  Am.  &  Eng.  R.  Cas.,  N.  S..  846: 
foot-notes  appended  to  Markowitz  v.  Metropolitan  St.  Ry.  Co.  (Mo.). 
16  R.  R.  R.  838,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  838;  foot-notes  ap- 
pended to  St.  Louis,  etc.,  Ry.  Co.  r.  Evans  (Ark.),  16  R.  R.  R.  788,  39 
.\m.  &  En<?.  R.  Cas..  N.  S.,  788;  St.  Louis  S.  W.  Ry.  Co.  v.  PurcelT 
(C.  C.  A.),  16  R.  R.  R.  779.  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  779;  foot- 
notes appended  to  Montgomery  St.  Ry.  v.  Rice  (Ala.),  16  R.  R.  R. 
499,  39  Am.  &  EnR.  R.  Cas.,  N.  S..  499. 
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M.  L.  Clardy  and  Wm.  S.  Skirk,  for  appellant. 
Silver  &  Brown,  for  respondent. 

Gantt,  J.  This  is  an  action  for  statutory  damages  for  the 
killing  of  George  E.  Schmidt  by  a  train  of  the  Missouri  Pacific 
Railway  Company  at  the  crossing  in  Jefferson  City,  Mo.  The 
grounds  of  negligence  alleged  in  the  petition  are  four:  First, 
that  the  defendant  ran  its  locomotive  and  train  of  cars,  which 
struck  and  killed  the  plaintiff's  husband,  at  an  immoderate  and 
excessive  rate  of  speed  over  the  public  crossing,  upon  which 
crossing  the  plaintiff's  husband  was  struck  and  killed;  second, 
that  the  defendant  ran  its  locomotive  and  train  of  cars  in  excess 
of  five  miles  per  hour,  in  violation  of  the  city  ordinance  of  said 
city;  third,  that  the  defendant  failed  to  keep  a  proper  lookout 
for  pedestrians  at  the  crossing:  on  which  plaintiff's  husband  was 
struck:  fourth,  that  the  defendant  failed  to  so  manage  and 
control  its  said  train,  and  the  speed  thereof,  as  to  stop  said  train 
in  time  to  prevent  injurv  to  plaintiff's  husband.  The  answer 
denied  each  and  every  allegation  of  the  petition,  and  pleaded 
contributory  negligence  on  the  part  of  the  plaintiff's  husband. 
The  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff 
for  the  statutorv  sum  of  $5,000.  Motions  for  new  trial  and  in 
arrest  of  judgment  were  duly  filed  and  overruled,  and  the  de- 
fendant appeals  to  this  court. 

The  evidence  on  behalf  of  the  plaintiff  tended  to  prove  the 
following  facts:  That  at  a  point  of  about  118  feet  east  of  the 
bridge  pier  of  the  Missouri  river  bridge,  in  Jefferson  Citv^  the 
defendant  companv  has  four  tracks,  namely,  two  side  tracks 
south  of  the  main  track,  then  a  main  track,  and  then  another 
side  track  north  of  the  main  track ;  that  it  is  about  18  or  20  feet 
from  the  northernmost  of  the  south  side  tracks  to  the  main 
track;  that  at  the  place  here  referred  to  the  defendant  had.  for 
some  time  prior  to  the  death  of  plaintiff's  husband,  maintained 
a  crossing  for  vehicles  and  pedestrians ;  and  that  this  crossing  led 
down  from  Bolivar  street  on  the  south  over  defendant's  track 
to  a  landine  on  the  Missouri  river.  What  is  called  "Bolivar 
Street  Road"  branches  off  from  Bolivar  street  proper  on  the 
east  side  of  the  retaining  wall  or  approach  to  the  bridge,  leaving 
the  street  about  200  feet  south  of  the  bridge  proper,  and  veer- 
ing to  the  east  until  it  crosses  the  railroad  tracks  118  feet  east 
of  the  bridge.  At  the  point  where  the  deceased  was  struck  the 
wagon  road,  known  as  the  "Bolivar  Road,"  is  about  90  feet 
east  of  the  east  line  of  Bolivar  street.  A  plat  introduced  in 
evidence,  and  which  accompanies  this  opinion,  shows  a  dotted 
line  from  the  south  end  of  the  ties  to  the  south  track,  which  has 
a  line  of  vision  looking  westward  past  the  bridge  pier.  From 
this  point  at  the  south  end  of  the  ties  of  the  south  track  one 
can  look  west,  past  the  bridge  pier,  and  see  a  train  coming  from 
the  west  250  feet,  and,  when  going  north  over  this  crossing  to- 
wards the  main  track,  could  see  still  further  west  as  he  moves 
north.     As  to  these  facts  there  seems  to  be  no  conflict.     The 
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evidence  of  the  plaintiff  tended  further  to  show  that  shortly  after 
2  o'clock  p.  m.  of  Aug^ust  26,  1902,  Mr.  Georg^e  Schmidt,  plain- 
tiff's husband,  was  observed  by  Mr.  Gustave  Reinke,  the  bridge 
tender  of  the  Missouri  river  bridg;e  at  the  tollhouse  at  the  bridge, 
coming  down  Bolivar  street  from  the  south  towards  the  bridge. 
Reinke  saw  Mr.  Schmidt  coming,  probably  150  yards  away,  and 
thought  he  was  coming  to  the  tollhouse  to  speak  to  him  (Reinke)  : 
but,  when  the  deceased  reached  the  south  end  of  the  retaining 
wall,  he  left  Bolivar  street  proper  and  went  down  the  wagon 
road,  known  in  the  evidence  as  "Bolivar  Street  Road,"  that  runs 
across  the  railway  tracks  at  the  crossing  above  mentioned.  Mr. 
Schmidt  continued  down  this  wagon  road,  and,  while  he  was 
doing  so,  an  omnibus  came  across  the  bridge,  and  Reinke  be- 
came engaged  in  collecting  the  toll,  and  when  he  went  into  the 
tollhouse  with  his  money  and  tickets  he  heard  the  whistle  of  the 
train  which  killed  the  deceased,  and  also  heard  an  alarm  whistk 
almost  under  the  bridge.  Happening  to  see  the  old  man,  he 
ran  out  of  the  tollhouse  across  the  roadway  of  the  bridge  to 
the  east  wall  thereof,  and  looked  down  east  from  the  bridge  to 
this  Bolivar  street  crossing.  By  this  time,  he  says,  Mr.  Schmidt 
had  approached  a  point  within  a  step  or  two  of  the  main  line. 
He  had  already  crossed  the  two  south  side  tracks,  walking 
diagonally,  and  was  close  to  the  main  track.  Reinke  waived  his 
hand  at  him,  trying  to  attract  his  attention.  Mr.  Schmidt  could 
not  hear  him,  as  Reinke  knew.  Mr.  Schmidt  was  walking  with 
a  cane,  and  looking  a  little  east  in  the  direction  of  a  boat  on  the 
river — a  little  east  of  north.  Reinke  did  not  see  him  look  up 
towards  the  west,  the  direction  from  which  the  train  was  coming, 
at  all.  The  deceased  was  not  looking  towards  the  west  when 
he  stepped  on  the  main  track.  When  in  the  middle  of  the  track, 
and  just  as  the  engine  struck  him,  it  seemed  to  Reinke  as  if  Mr. 
Schmidt  wanted  to  look — as  though  he  felt  a  jar  or  something — 
but  the  engine  struck  him  before  he  could  look.  The  evidence 
tended  to  show  that  the  train  was  moving  at  a  rate  of  over 
25  or  30  miles  an  hour ;  that  the  body  of  the  deceased  was  hurled 
by  the  collision  about  100  feet.  No  other  witness  for  the  plain- 
tiff discloses  the  movements  of  the  deceased  prior  to  and  just 
at  the  time  of  the  happening  of  the  catastrophe. 

For  the  defendant  the  engineer,  Allen  Taylor,  testified  that 
his  train  was  running,  at  the  time  it  struck  the  deceased,  some- 
where between  25  or  30  miles  an  hour ;  that  he  could  see  the 
crossing  on  which  deceased  was  struck  250  yards  before  he 
reached  it;  that  he  was  at  his  place  on  his  locomotive,  looking 
forward  at  the  crossing  and  on  the  track  to  see  if  there  was 
anything  in  the  way;  that,  when  witness  first  saw  the  deceased, 
he  was  15  or  18  feet  from  the  track;  that  the  train  was  then 
175  or  180  feet  from  the  deceased,  and  that  deceased  was  not 
looking  either  way ;  he  was  looking  down,  shaking  his  head,  and 
appeared  to  be  feeble :  had  his  head  down  as  though  he  was 
looking  on  the  ground  in  front  of  him;  that,  if  his  train  had 
been  running  at  five  miles  an  hour,  he  could  have  stopped  it 
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within  25  yards;  that,  when  he  first  saw  Schmidt  approaching 
the  track,  he  blew  the  alarm  whistle  three  or  four  sharp  blasts; 
he  had  already  applied  the  brake  as  he  always  did  coming  around 
the  bluff  at  that  point;  that  his  engine  was  close  onto  Schmidt 
before  he  became  convinced  that  he  was  going  to  step  on  the 
track;  that  after  he  gave  the  alarm  whistles  two  steps  brought 
the    deceased   in   danger,   and   the   engineer   then   made   every 
effort  to  stop;  that  the  old  man  stepped  right  in  front  of  the 
engpine,  and  he  and  the  engine  met  on  the  track.     There  was 
evidence  that  the  train  could  have  been  stopped,  if  running  at  a 
rate  of  five  miles  an  hour,  in  a  distance  of  45  to  60  feet.    Swayze, 
the  fireman,  testified  that  he  saw  the  deceased  before  he  was 
struck;  that  the  deceased  was  then  about  two  or  three  steps 
from  the  track,  walking  towards  it;  was  looking  down  on  the 
ground  ahead  of  him.    Otto  Fleming  testified  he  was  sitting  on 
the  north  steps  of  the  State  Capitol ;  that  he  heard  the  whistle 
when  the  train  was  beyond  the  bridge  as  it  was  coming  from  the 
west  around  the  bluff;  that,  when  the  train  was  about  under 
the  bridge,  he  heard  a  short  danger  signal;  that  he  noticed  the 
deceased  coming  down  the  roadway  leading  to  the  crossing,  and 
saw  him  pass  over  the  side  tracks;  that  he  then  walked  over 
between  the  main  line  and  the  side  track  and  stopped,  and  then 
stepped  over  on  the  ties  with  his  right  foot,  and  then  stepped  to 
about  the  middle  of  the  tracks  with  his  left  foot,  and  was  struck 
bv  the  train.     H.  D.  Chambers  testified  for  the  defendant  that 
he  saw  the  deceased  about  20  feet  from  the  track,  going  right 
down  towards  the  crossing;  that  witness'  attention  was   with- 
drawn from  the  deceased  until  he  heard  the  alarm  whistle,  when 
he  looked  again,  and  at  this  time  the  deceased  was  stepping 
right  over  the  track  when  the  engineer  blew  his  whistle. 

The  ordinance  of  the  city  of  Jefferson,  prohibiting  a  locomo- 
tive, engine,  passenger  or  freight  car,  upon  or  along  any  railroad 
track  within  the  limits  of  said  city,  to  run  at  a  greater  rate  of 
speed  than  five  miles  an  hour,  was  introduced  in  evidence.  It  was 
also  admitted  that  Jefferson  City  is  a  city  of  third  class,  and  has 
been  since  January  3,  1887.  There  was  evidence  that  Mr. 
Schmidt  was  somewhat  hard  of  hearing,  though  he  could  hear  a 
conversation  if  one  spoke  loudly  to  him.  While  the  plaintiff 
did  not  seek  to  recover  on  the  ground  that  the  whistle  was  not 
sounded  or  the  bell  not  rung,  the  affirmative  evidence,  both 
from  the  plaintiff  and  the  defendant,  tended  to  show  that  the 
whistle  for  the  station  was  sounded  near  a  quarter  of  a  mile 
west  of  the  place  of  the  accident,  and  the  alarm  whistles  were 
sounded  at  or  near  the  bridge  some  1 18  feet  west  of  the  place  of 
the  accident,  and  that  the  bell  was  rung  until  after  the  deceased 
was  struck.  Other  facts  may  be  noted  in  the  course  of  the 
opinion  as  well  as  the  instructions  to  the  court. 

1.  The  pivotal  point  upon  which  this  case  must  turn  is,  did 
the  circuit  court  err  in  overruling  the  demurrer  to  the  evidence? 
That  the  train  was  running  in  excess  of  the  rate  of  speed  pre- 
scribed by  the  ordinance  of  Jefferson  City  is  conceded  and  es- 
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tablished  by  the  testimony  of  the  defendant's  own  engineer  and 
fireman,  as  well  as  that  of  the  plaintiff's  witnesses.     Such  con- 
duct on  the  part  of  the  railway  company  was  ne^li^ence  per  se. 
but^  notwithstanding  this  neglect  of  the  regulations  in   regard 
to  the  running  of  trains  within  the  city  limits  on  the  part  of  the 
railroad  employees,  the  question  still  remains,  was  not  the  de- 
ceased's  own  contributory  negligence  the  proximate  cause   of 
his  death?     It  is  a  settled  law  of  this  state  that  a  person  who 
goes  upon  a  railroad  track  or  proposes  to  cross  it  must  use  his 
eyes  and  ears  to  avoid  injury.     And,  while  a  neglect   of   the 
regulations  in  regard  to  the  running  of  trains  amounts  to  negli- 
gence in  law  on  the  part  of  the  railway  company,  this  does  not 
absolve  pedestrians  and  others,  who  propose  to  cross  the  tracks, 
from  the  exercise  of  ordinary  care.    Every  intelligent  person  who 
has  arrived  at  years  of  discretion  is  presumed  to  know  that  it 
is  dangerous  to  be  upon  a  railroad  track  when  trains  are  passing 
to  and  fro,  and,  when  crossing:  one,  he  is  expected  to  be  vigilant 
and  watchful  of  the  approach  of  the  locomotive.     The   failure 
to   exercise   such    vigilance    is    negligence   per   se.      Harlan    v. 
Railway  Co.,  64  Mo.  482.     The  law  that  a  traveler,  before  en- 
tering upon  a  railroad  track,  must  observe  some  caution  for  his 
own  safety,  and  that  a  failure  to  do  so  will  be  such  negligence 
as  will  preclude  a  recovery  in  case  of  injury,  is  as  well  settled 
in  this  state  as  is  the  law  that  a  railroad  company  is  guilty  of 
negligence  in  running  a  train  without  observing  the  reasonable 
precaution  required  by  law  or  ordinance.    The  measure  of  pre- 
caution to  be  observed  by  a  traveler  depends  often  upon  the 
circumstances  and  surroundings.     The  general  rule  is  that  in 
knowingly  approaching  the  track  of  a  railroad  he  must  use  his 
sense  of  sight  or  hearing  to  ascertain  if  there  be  danger.    If  the 
view  is  so  obstructed  that  he  cannot  see,  he  should  carefully 
listen.     The  circumstances  may  not  require  that  he  both  look 
and  listen,  but  common  prudence  requires  that  he  do  either  the 
one  or  the  other,  and  a  failure  to  do  so  renders  his  act  negligence 
in  law.     The  rule  of  contributory  negligence  is  not  changed  or 
abrogated  by  reason  of  a  statute  or  ordinance  imposing  the  duty, 
on  account  of  the  violation  of  which  the  injurv  resulted.    Weller 
V.  Railway  Co.,  120  Mo.  635,  23  S.  W.  1061,  25  S.  W.  532. 
The  statute  does  not  absolve  persons  approaching  a  public  rail- 
way crossing  from  exercising  common  prudence  to  avoid  dan- 
ger, nor  shift  the  responsibility  to  another,  should  injury  ensue 
from  the  failure  to  exercise  it.     Kennev  v,  Railwav  Company, 
105  Mo.  284,  15  S.  W.  983,  16  S.  W.  837. 

In  view  of  these  settled  principles  of  law  in  this  state,  was 
the  plaintiff's  husband,  Mr.  George  Schmidt*  guilty  of  such  con- 
tributory neglierence  as  must  bar  the  plaintiff  from  a  recovery  in 
this  action  ?  Mr.  Schmidt  was  a  man  of  mature  years,  of  sound 
mind,  and  of  good  eyesight,  though  somewhat  hard  of  hearing 
He  was  an  old  citizen  of  Jefferson  City,  and  resided  only  a  few 
blocks  from  the  track  on  which  he  was  killed.  He  approached 
the  track  of  the  defendant  for  the  purpose  of  crossing  the  same 
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a  little  after  2  o'clock  in  the  afternoon  of  Aug^ust  26,  1902.     It 
was  a  clear  summer  afternoon,  and  he  was  walking.    The  train 
which  struck  him  was  a  reg^ular  passenger  train  bound  east  from 
Kansas  City  to  St.  Louis,  and  was  due  at  Jefferson  City  about 
2  :20  p.  m.  that  day.     It  was  on  time,  and,  when  it  reached  i 
point  some  300  or  400  yards  west  of  the  crossing  on  which 
plaintiff's  husband  was  killed,  a  signal  whistle  was  sounded  by 
the  engineer.     As  the  train  approached  the  station  at  Jefferson 
City,  it  rounded  a  slight  curve  at  the  bluff  on  which  the  Jefferson 
bridge  over  the  Missouri  river  rests  as  it  enters  Bolivar  street 
in   said  city.     It  is  an  undisputed  fact  that  when  Mr.  Schmidt 
reached  a  point  20  feet  south  of  where  he  was  struck,  by  looking 
west,  the  direction  in  which  the  train  was  coming,  he  could  have 
seen  the  train  moving  toward  him  at  least  250  feet.     And  as 
he  walked  northward  toward  the  main  track,  on  which  he  was 
struck,  he  could  have  constantly  seen  a  train  even  at  a  greater 
distance.     The  witnesses  estimated  that  by  the  time  he  reached 
the  south  end  of  the  ties  of  the  track  upon  which  he  was  struck 
he  could  have  seen  the  train  350   feet  away,   and   there   was 
nothing  intervening  to  obstruct  his  view,  had  he  looked  west  at 
that  time.     Plaintiff's  own  witness,   Mr.  Reinke,  testified  that 
after  he  heard  the  crossing  signal  and  the  alarm  whistles  he 
went    out    of    the    tollhouse   at  the   south  end  of  the  bridge, 
which    was   but   a    few    feet   south    of   the   railway   company's 
tracks    which    run    under    the    south    end    of    the    bridge    at 
this  point,  and  looked   down  toward  the  crossing  over  which 
Mr.  Schmidt  was  walking  to  cross  the  track,  and  when  he  saw 
him  he  had  already  crossed  the  two  side  tracks  south  of  the  main 
track,  and  was  still  a  step  or  two  from  the  main  track;  he  was 
walking  with  a  cane  down  towards  a  boat  that  was  moored  on 
the  bank  of  the  river,  a  little  east  of  north,  and  was  looking  in 
the  direction  of  the  boat,  and  did  not  look  west  toward  the  ap- 
proaching train,  but  stepped  on  the  middle  of  the  main  track 
immediately  in  front  of  the  approaching  engine;  that  there  was 
nothing  in  the  way  of  an  obstruction  to  have  prevented   Mr. 
Schmidt  from  seeing  the  train  250  feet  from  the  point  where  he 
was  after  he  saw  him  before  stepping  upon  the  track;  he  could 
have  seen  the  train  approaching  before  it  got  to  the  bridge.    The 
witnesses    for   the   defendant,   the    engineer,   the   fireman,    Mr. 
Flemming,  all  corroborate  Mr.  Reinke  in  saying  that  the  deceased 
walked  upon  the  track  upon  which  he  was  struck  without  look  rig 
in  the  direction  from  which  the  train  was  coming.     And  they 
all  corroborate  him  as  to  the  sounding  of  the  crossing  signal 
and  the  alarm  whistles  before  or  about  the  time  the  train  passed 
under  the  bridge.     That  Mr.  Schmidt,  if  he  had  looked,  must 
have  seen  the  train  approaching  him  before  he  stepped  upon 
the  track,  is  a  self-evident  fact  in  the  circumstances  detailed  by 
all  the  witnesses  to  this  unfortunate  and  lamentable  catastrophe: 
and,  unless  we  are  to  disregard  the  unbroken  line  of  decisions 
by  this  court  on  this  question,  he  was  guilty  of  such  negligence 
iv.  the  circumstances  as  must  bar  the  plaintiff's  recovery,  not- 
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withstanding  the  fact  that  the  train  was  running  in  excess  of 
the  rate  of  speed  prescribed  by  the  ordinance.  Nor  does  the 
evidence  as  to  his  deafness  mitigate  his  negligence,  because  if, 
as  the  witnesses  testified,  he  was  not  so  deaf  that  he  could  not 
carry  on  an  ordinary  conversation  if  the  person  he  was  talking  to 
would  speak  a  little  loud,  if  his  deafness  was  not  greater  than 
this,  it  is  difficult  to  conceive  how  he  could  have  failed  to  have 
heard  the  sharp,  shrill  danger  signal  which  all  the  witnesses 
agree  was  sounded  not  more  than  120  feet  from  him,  or  have 
failed  to  have  heard  the  ringing  of  the  bell  on  the  engine.  But, 
granting  he  was  so  deaf  that  he  could  not  hear  these  signals,  still 
his  negligence  is  not  excused,  because,  if  so  deaf,  no  one  knew  it 
better  than  himself.  This  defect  of  hearings  of  which  he  was 
cognizant,  and  which  was  unknown  to  the  employees  in  charge 
of  the  train,  should  have  added  a  spur  to  his  vigilance,  and 
prompted  him  to  have  employed  his  eyesight,  so  as  to  com- 
pensate as  far  as  possible  for  the  lack  of  hearing.  Purl  v.  Rail- 
way Co.,  72  Mo.,  loc.  cit.  172.  In  view  of  the  time  of  day,  the 
absence  of  any  obstruction  for  at  least  250  feet  in  the  direction 
from  which  the  train  approached  him,  and  the  fact  that  Mr. 
Schmidt  was  shown  to  have  been  a  man  with  good  eyesight,  it 
must  be  held  to  have  been  a  physical  impossibility  for  him  to 
have  failed  to  have  seen  the  approaching  train,  if  he  had  looked 
in  that  direction  in  sufficient  time  to  have  enabled  him  to  have 
refrained  from  stepping  upon  the  track  in  front  of  it  while  yet 
in  a  place  of  safety. 

The  learned  counsel  for  the  plaintiff  invokes  the  presumption 
of  due  care  on  the  part  of  the  deceased.  As  we  said  in  Lynch 
V.  Metropolitan  Street  Railway  Company,  112  Mo.,  loc.  cit.  433, 
20  S.  W.  642 :  '^Presumption  is  a  principle  of  law  by  which,  for 
the  furtherance  and  support  of  right,  facts  not  established  by 
positive  evidence  are  inferred  from  circumstances."  Mathews 
on  Presumptive  Evidence,  1.  To  indulge  the  presumption  in 
this  case  that  Mr.  Schmidt  used  due  care  and  looked  west  for 
the  approaching  train  before  stepping  on  the  main  track  would 
be  a  contradiction  of  the  plaintiff's  evidence  that  he  was  a  man 
of  good  eyesight.  If  he  had  looked  west,  he  could  not  have 
failed,  while  he  was  yet  in  a  place  of  safety,  to  have  seen  the 
approaching  train»  and,  had  he  done  so,  there  can  be  no  ques- 
tion, as  he  was  shown  to  have  been  a  man  of  bright  mind,  that 
he  would  have  stopped  and  permitted  the  train  to  have  passed 
him,  and  then  crossed  over  in  safety.  The  very  fact  that  he 
did  step  upon  the  track  immediately  in  front  of  the  approaching 
engine,  and  was  struck  instantly,  is  an  absolute  demonstration 
that  he  did  not  look,  or,  if  he  did,  that  he  was  bent  upon  suicide. 
The  presumption  indulged  by  the  learned  counsel  in  behalf  of 
plaintiff  is,  we  think,  in  this  case  negatived  by  all  the  evidence 
in  the  case. 

On  the  other  hand,  it  is  proper  to  consider  the  duty  of  the 
engineer  in  charge  of  the  defendant's  train.  It  is  undeniable 
that,  when  he  was  yet  175  or  180  feet  distant  from  the  crossing 
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on  which  plaintiff's  husband  was  killed,  he  saw  the  deceased  IS 
or  18  feet  from  the  track,  and  it  was  then  that  he  beg^an  to 
g^ive  the  danger  signals,  because  he  saw  that  the  deceased  was 
walking  toward  the  tracks.  The  engineer  testified  that  he 
thought  he  would  stop  when  he  whistled  at  him,  and  he  did 
not  change  his  opinion  until  he  was  nearly  on  him,  when  he 
discovered  that  he  was  about  to  attempt  to  pass  in  front  of  him. 
In  Guyer  v.  Railroad  Company,  174  Mo.  350,  73  S.  W.  584, 
it  was  said  by  this  court:  "Suppose  the  engineer  saw  him; 
what  did  he  have  the  right  to  presume?  It  was  broad  daylight. 
The  engine  coming  was  in  as  plain  view  to  the  man  on  the  roller 
as  it  was  to  the  engineer.  There  was  nothing  to  suggest  to  the 
engineer  that  the  other  was  oblivious  to  the  situation,  or  that  he 
had  failed  to  use  his  eyes  and  see  what  every  one  else  there  saw. 
Any  reasonable  man  in  the  engineer's  position  would  presume 
that  the  man  on  the  roller  would  stop  before  crossing  and  let 
the  engine  pass.  *  *  *  Even  though  he  was  the  driver  of 
the  team  approaching  dangerously  near  the  crossing,  yet  he  had 
a  right  to  presume  that  the  driver  had  used  his  eyes  and  would 
act  as  a  reasonable  man,  under  the  circumstances,  would  for 
his  own  preservation.  If  the  team  had  been  approaching  rapidly, 
there  might  have  been  in  that  fact  some  suggestion  that  the 
driver  intended  to  try  to  cross  in  front  of  the  engine,  but  ap- 
proaching, as  he  was,  at  a  very  slow  pace,  there  was  nothing  to 
indicate  that  he  would  not,  or  that  he  could  not,  stop  before 
going  on  the  main  track."  And  it  was  ruled  in  that  case  that 
the  demurrer  should  have  been  sustained.  So,  in  this  case,  the 
engineer  saw  a  man  of  mature  years,  walking  slowly  towards 
the  crossing  over  which  his  engine  must  pass.  It  was  broad 
daylight — nothing  to  obstruct  the  view  of  the  traveler.  The 
engineer,  as  in  duty  bound,  gave  the  danger  signals  to  warn  him 
of  the  approaching  train.  What  was  there  in  the  circumstances 
that  would  cause  the  engineer  to  think  for  an  instant  that  this 
matured  person,  in  broad  daylight,  would  be  so  reckless  and 
negligent  of  his  own  safety  as  not  to  glance  up  and  down  the 
railroad  track  before  attempting  to  go  upon  it,  and,  if  he  looked, 
was  bound  to  see  and  know  that  the  train  was  bearing  down 
upon  the  crossing;  and,  although  he  had  noticed  that  he  was 
walking  toward  the  track,  could  he  not  reasonably  have  pre- 
sumed that  the  old  gentleman  had  no  intention  of  attempting 
to  cross  in  front  of  a  rapidly  moving  engine,  but  would  stop 
before  he  came  within  the  danger  line.  There  is  nothing  in  the 
evidence  tending  to  show  that  the  engineer  had  any  reason  to 
suspect  or  anticipate  that  the  plaintiff's  husband,  an  adult,  in 
broad  daylight,  and  with  a  full  knowledge  of  the  tracks,  had  any 
intention  of  leaving  a  place  of  safety  and  going  upon  the  track 
in  front  of  the  train,  until  the  engine  was  so  close  to  him  that 
he  could  not  then,  with  safety  to  his  train,  have  averted  the 
injury.  That  this  is  a  reasonable  presumption  in  circumstances 
like  the  one  at  bar  has  been  ruled  by  this  court  in  a  number  of 
cases.     Carrier  v.  Missouri  Pacific  Railroad  Company,  175  Mo. 
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482,  74  S.  W.  1002 ;  Sharp  v.  Railroad  Co.,  161  Mo.  235,  61 
S.  W.  829;  Tanner  v.  Railway  Companv,  161  Mo.  497,  61  S.  W. 
826 ;  Hayden  v.  Railway  Co.,  124  Mo.  573,  28  S.  W.  74. 

This  court,  in  Kelsay  v.  Railway  Company,  129  Mo.,  loc,  cit. 
375,  30  S.  W.  339,  quoted  and  adopted  the  languag^e  of  the 
Supreme  Court  of  Michig^an  in  Gardner  v.  Railroad  Compan}', 
56  N.  W.  603,  as  follows:  "It  was  broad  daylight,  and  when 
within  five  feet  of  the  north  rail  of  the  track,  it  is  undisputed 
that  the  plaintiff  could  see  250  feet  east  along:  the  main  track. 
No  one  disputes  that,  if  he  had  but  looked,  he  certainly  would 
have  seen  the  train.  It  is  evident,  therefore,  that  he  did  not 
look,  or,  if  he  did,  he  saw  the  train,  and  carelessly  attempted  to 
cross  in  front  of  it;  and  in  either  case  he  was  g^uilty  of  such 
negligence  as  to  preclude  a  recovery.  *  *  *  On  looking 
eastward,  and  one  less  step  taken,  he  would  not  have  been  upon 
the  track.  Upon  the  theory  of  the  case  it  was  the  duty  of  the 
court  to  have  directed  the  verdict  in  favor  of  the  defendant." 
The  facts  of  that  case  are  on  all  fours  with  those  in  this,  and 
it  must  be  ruled  that  the  concurring  and  contributory  negligence 
of  Mr.  Schmidt  in  stepping  in  front  of  this  rapidly  moving  train 
in  broad  daylight,  and  without  looking  for  this  approaching 
train,  is  a  complete  defense  to  defendant's  action,  and  the  circuit 
court  should  have  sustained  a  demurrer  to  the  evidence. 

2.  Notwithstanding  the  conclusion  we  have  reached,,  it  is 
proper  to  note  the  contention  of  counsel  for  the  plaintiff  that  the 
facts  of  this  case  bring  it  within  the  principle  of  Harlan  v.  Rail- 
road Company,  65  Mo.  22,  in  which  it  was  said:  "When  it  is 
said,  in  cases  where  plaintiff  has  been  guilty  of  contributor^' 
negligence,  that  the  company  is  liable  if,  by  the  exercise  of 
ordinary  care,  it  could  have  prevented  the  accident,  it  is  to  be 
understood  that  it  will  be  so  liable  if,  by  the  exercise  of  ordinary 
care,  after  a  discovery  by  defendant  of  the  danger  in  which 
the  injured  party  stood,  the  accident  could  have  been  prevented, 
or  if  the  company  failed  to  discover  the  danger  through  the 
recklessness  or  carelessness  of  its  employees,  when  the  exercise 
of  ordinary  care  would  have  discovered  the  danger  and  have 
averted  the  calamity."  In  our  opinion  the  foregoing  excerpt  is 
inapplicable  to  the  facts  of  this  case.  The  engineer  did  not  fail 
to  discover  the  deceased  near  to  and  approaching  the  track,  nor 
did  he  fail  to  discover  the  danger  to  the  deceased  by  reason  of 
any  recklessness  or  carelessness  on  his  part,,  but  the  testimony 
shows  that  he  was  keenly  alive  to  the  situation,  and  immediately 
upon  coming  in  sight  of  the  deceased  sounded  the  alarm  whistle 
and  caused  the  bell  to  ring  continually  until  he  was  struck. 
He  had  a  right  to  presume  that  a  mature  person,  in  broad  day- 
light, would  not  recklessly  walk  on  a  railroad  track  immediately 
in  front  of  a  rapidly  moving  train,  and  therefore  he  only  con- 
sidered deceased  was  in  peril  when  he  discovered  that,  in  spite 
of  the  danger  whistles  and  the  ringing  bell,  the  deceased  indicated 
he  was  about  to  step  on  the  track ;  but  there  is  no  foundation 
for  saying  that   the  engineer  failed  to  discover  this  condition 
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by  reason  of  his  reckless  running.    While  the  speed  of  his  engfine 

was  in  excess  of  that  prescribed  by  the  ordinance,  it  was  in  no 

sense  reckless.     It  was  the  usual  rate  maintained  at  this  point, 

and  the  brake  was  set  and  the  speed  was  being;  lowered  to  stop 

at  the  station.    The  engineer  and  fireman  were  both  at  their  post, 

observing  the   track.     The   statement  quoted   from   Harlan  v. 

Railroad  Co.,  65  Mo.  22,  has  no  reference  to  such  a  state  of 

facts  as  was  developed  in  this  case.     Nor  is  this  a  case  where 

a  traveler  has  relied  upon  the  presumption  that  the  employees 

were  obeying  the  law  or  ordinance,  and  not  running  in  excess 

of  the  speed  prescribed,  and  has  on  that  account  been  caught 

on  the  track.    This,  as  already  said,  is  a  case  where  a  pedestrian 

has  walked  upon  a  railroad  track  in  broad  daylight  without  even 

looking  to  see  if  a  train  was  approaching,  and  when,  if  he  had 

looked,  it  would  have  been  a  physical  impossibility  for  him  to 

have  failed  to  see  the  train.    There  can  be  no  presumption,  in 

the  teeth  of  the  facts  developed  in  this  case,  that  the  deceased 

looked  for  a  train.     If  he  looked,  he  saw  the  train,  and,  if  he 

saw  it,  he  recklessly  and  negligently  put  himself  in  front  of  it 

and  was  killed,  when  one  step  backward,  or  the  refraining  from 

taking  one  step,  would  have  wholly  averted  his  injury  and  death. 

The  negligence  of  the  deceased  was  concurrent  in  point  of  time 

with  the  negligent   running  of  the  train,  and  was   the  direct 

proximate  cause  of  his  death.     We  can  only  account  for  the 

conduct  of  the  old  gentleman  on  the  ground  that  he  had  become 

oblivious  to  his  surroundings  and  was  wholly  unconscious  of 

his  situation.     From  whatever  point  of  view   we  look  at  this 

record  we  can  but  say  that  the  deceased  was  negligent,  and  that 

his  negligence  contributed  to  his  death. 

It  results  that  the  circuit  court  erred  in  not  sustaining  the 
demurrer  to  the  evidence  and  directing  a  judgment  for  the 
defendant,  and  its  judgment  is  accordingly  reversed.    All  concur. 


Palmer  Transjper  Co.  v,  Paducah  Ry.  &  Light  Co.  et  al. 

(Court  of  Appeals  of  Kentucky,  Nov.  21,  1905.) 

[89  S.  W.  Rep.  515.1 

Street  Railroads — Liability  for  Torts — Negligence. — In  an  action 
against  a  corporation  and  its  successor  for  negligence  in  the  operation 
of  a  street  railroad,  a  verdict  was  properly  directed  in  favor  of  the 
successor  on  its  appearing  that  it  was  not  in  existence  at  the  time 
of  the  accident. 

Negligence — Instructions. — In  an  action  against  a  street  railway 
company  for  injuries  to  a  vehicle,  an  instruction  authorizing  recov- 
ery if  the  driver  of  the  vehicle  was  **free"  from  negligence  was  im- 
proper, and  was  inconsistent  with  an  instruction  defining  what  con- 
tributory negligence  would  defeat  recovery,  as  stating  that  any 
negligence,  however  slight,  would  defeat  recovery. 

Street  Railroads — Questions  for  Jury. — Where  the  evidence  was 
conflicting  as  to  whether  a  collision  between  defendant's  street  car 
and  plaintiff's  vehicle  was  caused  by  the  fault  of  the  driver  of  the 
vehicle  or  of  the  motorman,  the  question  was  for  the  jury. 
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Same — Right  of  Way  over  Tracks.*— Tn  an  action  for  injury  to 
plaintiff's  vehicle  from  a  collision  with  defendant's  street  car,  it  was 
error  to  instruct  that  the  car  had  exclusive  rijfht  to  the  track;  but 
the  court  should  have  instructed  "that  the  plaintiff  was  lawfully 
upon  the  street  and  had  the  right  to  use  any  part  of  it,  that  the  de- 
fendant was  entitled  to  the  use  of  its  tracks  for  the  free  passage  of 
its  cars,  that  it  was  the  duty  of  those  in  charge  of  defendant's  car 
to  keep  a  lookout  for  persons  and  vehicles  upon  the  track  and  to 
exercise  ordinary  care  to  discover  and  avoid  injuring  them,  and  that 
it  was  the  dutv  of  plaintiff  in  using  the  street  to  use  ordinary'  care 
for  his  own  safety  and  the  safety  of  others." 

Appeal  from  Circuit  Court,  McCracken  County.  • 

"Not  to  be  officially  reported." 

Action  by  the  Palmer  Transfer  Company  and  others  against 
the  Paducah  Railway  &  Li^ht  Company  and  the  Paducah  CitN- 
Railway  Company.  From  a  judgement  for  defendants,  plaintiff 
transfer  company  appeals.    Reversed. 

Hendrick  &  Miller,  for  appellant. 
Reed  &  Berry,  for  appellees. 

Settle,  J.  This  action  was  broug^ht  in  the  lower  court  by- 
appellant,  Palmer  Transfer  Company,  a  partnership,  and  the 
several  partners,  composing;  the  firm,  ag^ainst  appellees,  Paducah 
Railway  &  Lig^ht  Company  and  its  successor,  Paducah  Cit>- 
Railway  Company,  to  recover  $300  in  damages  for  the  breaking- 
of  its  carriage  by  collision  with  one  of  appellee's  electric  street 

*For  the  authorities  in  this  series  on  the  subject  of  the  mutual 
rights  and  duties  of  street  railways  and  other  users  of  streets,  see 
foot-notes  appended  to  O'Brien  v.  Blue  Hill  St.  Ry.  Co.  (Mass.), 
14  R.  R.  R.  806.  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  806;  Dungan  v.  Wil- 
mington City  Rv.  Co.  (Del.),  14  R.  R.  R.  746,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  746:  foot-notes  appended  to  Greene  r.  Louisville  Ry.  Co.  (Ky.), 
14  R.  R.  R.  589,  37  Am.  &  Eng.  R.  Cas..  N.  S.,  589;  Birmingham  Ry., 
L.  &  B.  Co.  V.  Oldham  (Ala.),  14  R.  R.  R.  165,  37  Am.  &  Eng.  R.  Cas.. 
N.  S.,  165;  Rhymes  v.  Jackson  Elec.  Ry.,  L.  &  P.  Co.  (Miss.),  14  R. 
R.  R.  7,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  7;  Lightfoot  v.  Winnebago 
Traction  Co.  (Wis.).  14  R.  R.  R.  1,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  driving  other  vehicles  on  streets  upon  which  street 
cars  are  operated,  see  foot-notes  appended  to  Riley  7'.  Shreveport 
Traction  Co.  (La.).  16  R.  R.  R.  785,  39  Am.  &  Eng.  R.  Cas.,  N.  S., 
785;  Wood  v.  Boston  Elevated  Ry.  Co.  (Mass.).  16  R.  R.  R.  475,  39 
Am.  &  Eng.  R.  Cas.,  N.  S.,  475. 

For  the  authorities  in  the  series  on  the  subiect  of  the  care  required 
of  those  in  charge  of  street  cars  to  avoid  collisions  with  other  users 
of  streets,  see  foot-notes  appended  to  Hollingsead  v.  Camden  & 
Suburban  Ry.  Co.  (N.  J.),  16  R.  R.  R.  797.  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  797:  foot-note  appended  to  Miller  v.  St.  Charles  St.  R.  Co. 
(La.),  16  R.  R.  R.  460.  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  460;  Laronde 
7'.  Boston  &  M.  R.  R.  (N.  H.),  16  R.  R.  R.  22,3,  39  Am.  &  Eng.  R. 
Cas..  N.  S.,  223:  McVean  v.  Detroit  United  Ry.  (Mich.).  15  R.  R.  R. 
464,  38  Am.  &  Eng.  R.  Cas.,  N.  S..  464;  Metropolitan  St.  Ry.  Co.  r. 
Gilbert  (Kan.),  15  R.  R.  R.  428.  38  Am.  &  Eng.  R.  Cas.,  N.  S..  428; 
Birmingham  Ry.  Light  &  Power  Co.  v.  Brantley  (Ala.),  15  R.  R.  R. 
191,  38  Am.  &  Eng.  R.  Cas..  N.  S.,  191;  Cameron  v.  Duluth-Superior 
Traction  Co.  (Minn.),  14  R.  R.  R.  632,  37  Am.  &  Eng.  R.  Cas.,  N.  S, 
632. 
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cars  in  the  city  of  Paducah,  alleged  to  have  been  caused  by  the 
"iCRliRence  of  appellee's  servants  in  charge  of  the  car.  The 
appellees  filed  separate  answers,  each  of  which  contained  the 
usual  traverse  and  plea  of  contributory  negligence,  and  in  addi- 
tion the  averments  that  appellees  are  distinct  corporations  and 
the  Paducah  City  Railway  Company  was  not  in  existence  at 
the  time  of  the  accident  complained  of.  The  answers  were  con- 
troverted by  the  replies  filed  and  upon  the  trial  the  jury  found 
for  appellees;  the  verdict  in  favor  of  appellee  Paducah  City- 
Railway  Company  being  in  obedience  to  a  peremptory  instruc- 
tion from  the  court  directing  the  jury  to  so  find.  A  new  trial 
was  refused  appellant.    Hence  this  appeal. 

We  think  the  peremptory  instruction  as  to  the  Paducah  City 
Railway  Company  was  proper,  for  according  to  the  evidence 
that  company  had  no  corporate  existence  at  the  time  of  the 
injury  to  appellant's  carriage. 

The  testimony  as  to  the  accident  was  conflicting,  that  of 
appellant  tending  to  show  that  it  was  caused  by  the  negligence 
of  the  motorman  in  charge  of  the  car  of  appellee  Paducah  Rail- 
way &  Light  Company,  while  the  testimony  introduced  in  its 
behalf  conduced  to  prove  that  it  resulted  from  the  negligence  of 
the  driver  of  appellant's  carriage.  The  issue  of  fact  was  for 
the  jury  to  determine  under  proper  instructions  from  the  court. 

It  is,  however,  contended  for  appellant,  that  the  jury  were  not 
properly  instructed,  and  in  this  we  concur.  We  think  instruc- 
tion No.  2  was  improper.  It  told  the  jury  that  if  they  believed, 
from  the  evidence,  that  the  appellee  negligently  ran  its  car  into 
the  carriage  of  appellant,  "and  that  the  driver  of  said  carriage 
was  at  the  time  free  from  negligence."  they  should  find  for 
appellant.  No.  3  properly  told  the  jury  what  contributory  negli- 
gence on  the  part  of  appellant's  driver  would  defeat  a  recovery ; 
but  No.  2,  in  saying  to  the  jury  that  appellant's  driver  must  have 
been  free  from  negligence  to  authorize  a  recovery,  advised  them 
that  less  than  contributory  negligence  as  defined  in  instruction 
No.  3  would  defeat  a  recovery — in  fact,  that  any  negligence 
of  the  driver,  however  slight,  would  do  so.  Instructions  2  and 
3  were  therefore  conflicting,  and  the  former  misleading  and 
prejudicial. 

While  instruction  No.  5  correctly  set  forth  the  degree  of  care 
to  be  observed  bv  the  motorman  and  driver  to  avoid  a  collision, 
it  was  in  error  in  advising  the  jury,  as  it  practically  did,  that 
the  car  had  the  right  to  the  exclusive  use  of  its  track  as  against 
other  vehicles.  In  Greene  v.  Louisville  Railway  Company,  84 
S.  W.  1154.  27  Ky.  Law  Rep.  316,  it  was  held  that  the  driver  of 
a  wagon  in  a  public  street  has  the  right  to  use  any  part  of  it, 
although  occupied  by  the  track  of  a  street  railway,  and  if,  while 
driving  on  the  street  car  track,  he  is  struck  by  the  car  without 
negligence  on  the  part  of  those  in  charge  of  the  car,  when  his 
presence  on  the  track  could  not  be  discovered  by  them  in  the 
exercise  of  ordinary  care  in  time  to  avert  the  injury,  he  cannot 
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recover;  but  he  is  not  a  trespasser  on  the  track,  and  has  the 
right  to  anticipate  that  a  proper  lookout  would  be  kept  by  those 
in  charge  of  the  cars  and  that  ordinary  care  would  be  exercised 
by  them  to  avoid  running  into  him.  In  lieu  of  instruction  No.  5 
the  court  should  have  given  one  to  conform  to  that  directed 
by  this  court,  in  the  opinion  of  the  case  supra,  to  be  given  upon 
a  retrial  of  that  case:  "That  the  plaintiff  was  lawfully  upon 
the  street  and  had  the  right  to  use  any  part  of  it,  that  the  de- 
fendant was  entitled  to  the  use  of  its  tracks  for  the  free  passage 
of  its  cars,  that  it  was  the  duty  of  those  in  charge  of  defendant's 
car  to  keep  a  lookout  for  persons  and  vehicles  upon  the  track 
and  to  exercise  ordinary  care  to  discover  and  avoid  injuring 
them,  and  that  it  was  the  duty  of  plaintiff  in  using  the  street 
to  use  ordinary  care  for  his  own  safety  and  the  safety  of  others/* 
Because  of  the  errors  in  the  instructions  herein  indicated,  the 
judgment  is  reversed,  and  cause  remanded  for  a  new  trial  and 
for  further  proceedings  consistent  with  the  opinion. 


Kennedy  z/.  Kansas  City,  St.  J.  &  C.  B.  R.  Co. 

(Supreme  Court  of  Missouri,  Division  No.   1,  July  1,  1905.) 

[89  S.  W.  Rep.  370.1 

Master  and  Servant — Servant's  Injuries — Contributory  Negligence. 

— In  an  action  against  a  railroad  company  for  injuries  to  a  brakeman, 
owing  to  a  moving  car  which  he  was  endeavoring  to  couple  to  a 
locomotive  colliding  with  another  car,  held,  that  the  question  whether 
he  was  guilty  of  contributory  negligence  in  not  knowing  of  Jthc 
position  of  the  other  car  was  for  the  jury. 

Same— Master's  Liability— Switching  Railroad  Cars— Obstructions 
— Negligence  of  Foreman. — In  an  action  for  injuries  to  a  brakeman, 
held,  that  the  foreman  of  the  switching  crew  was  guilty  of  negli- 
gence in  failing  to  give  a  warning  to  the  engineer;  it  appearing  that 
those  in  charge  of  the  moving  car  and  locomotive  were  in  such  posi- 
tion that  they  could  not  have  seen  the  conditions. 

Same — Instructions. — In  an  action  for  injuries  to  a  railroad  brake- 
man,  owing  to  a  moving  car  which  he  was  endeavoring  to  couple  to 
a  locomotive  colliding  with  another  car,  the  negligence  relied  on  was 
the  failure  of  the  switching  foreman  to  give  warning  of  the  danger, 
which  he  discovered  in  time  to  have  averted  the  collision,  and  the 
<:ourt  instructed  that  plaintiff  was  limited  to  such  negligence,  that 
the  jury  could  not  consider  the  negligence  of  any  other  members  of 
the  switching  crew,  that  the  fact  that  plaintiff  was  injured  did  not 
entitle  him  to  a  verdict,  and  that  in  order  to  recover  he  must  prove 
that  defendant  was  guilty  of  negligence  as  charged  in  the  petition 
and  that  it  was  the  proximate  cause  of  the  injury.  Held,  that  such 
instructions  were  sufficiently  favorable  to  defendant. 

Same— Assumption  of  Risk.— In  an  action  for  injuries  to  a  railroad 
brakeman,  an  instruction  requested  by  defendant  declared  it  to  be  thj 
duty  of  the  plaintiff  to  be  ordinarily  attentive  for  his  own  safety  and 
to  take  all  necessary  precautions,  and  that  he  would  not  be  justihcd 
in  attempting  to  pursue  and  couple  to  a  moving  car  in  order  to 
prevent  it  from  colliding  with  other  cars,  if  by  so  doing  he  was 
subjecting  himself  to  the  risk  of  injury,  and  the  court  modified  it  by 
inserting  "knew  or  believed"  that  he  was  subjecting  himself  to  risks^ 


Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas.  ISi  S         819 

Kennedy  v,  KanBas  City,  etc.,  R.  Co 

€tc.  Held  that,  even  as  modified,  the  instruction  stated  the  law  more 
favorably  to  defendant  than  was  authorized. 

Same — Risks  Assumed  by  Servant.* — A  railroad  brakeman  assumed 
the  risks  ordinarily  incident  to  chasing  and  couplinfi:  cars. 

Same — Negligence  of  Master.f — A  railroad  brakeman  did  not  as- 
sume risks  arising?  from  the  negligence  of  his  foreman. 

Appeal  from  Circuit  Court,  Jackson  County. 

Action  by  Erastus  E.  Kennedy  ag^ainst  the  Kansas  City,  St^ 
Joseph  &  Council  BluflFs  Railroad  Company.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Rehearing  denied. 

Mosman  &  Ryan  and  Warner,  Dean,  McLeod  &  Holden,  for 
appellant. 

Walsh  &  Morrison,  John  G.  Park,  and  Rozzelle,  Vineyard  & 
Thacher,  for  respondent. 

Mashall,  J.  This  is  an  action  for  $20,000  damages  for  per- 
sonal injuries,  received  by.  the  plaintiff  on  the  24th  of  February, 
1899,  while  in  the  employ  of  the  defendant  as  switchman  in  its 
railroad  yards  at  Kansas  City,  Mo.,  in  consequence  of  an  at- 
tempt to  chase  and  couple  a  car  loaded  with  live  stock  to  an 
engine,  in  order  to  prevent  said  car  from  colliding  with  other 
cars  on  the  track.  The  plaintiff  recovered  a  judgment  of  $7,150, 
and  after  proper  steps  the  defendant  appealed. 

The  Issues. 

The  petition  alleges  that  the  defendanc  is  a  domestic  railroad 
corporation ;  that  on  the  24th  of  February,  1899,  the  plaintiff  was 
in  the  employ  of  the  defendant  as  a  switchman  in  its  railroad 
yards,  at  Kansas  City,  Mo. ;  that  it  was  plaintiff's  duty  to  couple 
and  uncouple  cars,  switch  them  about,  and  make  them  into 
trains,  and  to  obey  the  orders  and  instructions  of  his'  foreman; 
that  it  was  the  duty  of  the  defendant  to  furnish  to  plaintiff  a 
reasonably  safe  place  and  reasonably  safe  appliances  for  doing 
his  work,  as  also  to  take  proper  precautions  to  prevent  injury 
to  plaintiff ;  that  about  half  past  10  o'clock  at  night  the  plaintiff 
was  working  with  a  switching  crew  of  which  Thomas  Pearch 
was  the  foreman  and  William  McKay  the  engineer;  that  the 
coupling  appliance  on  the  engine  was  an  old-fashioned  and  anti- 
quated form  of  coupler,  known  as  the  "common  link  and  pin 
coupler,"  and  a  Jenney  coupler  on  the  stock  car;  that  the  opera- 
tion of  coupling  link  and  pin  couplers  with  automatic  couplers 

♦See  foot-notes  appended  to  St.  Louis  S.  W.  Ry.  Co.  v.  Pope 
(Tex.),  16  R.  R.  R.  736,  39  Am.  &  Enj?.  R.  Cas.,  N.  S.,  736;  foot-notes 
appended  to  Southern  Pac.  Co.  v.  Gloyd  (C.  C.  A.),  16  R.  R.  R.  408, 
39  Am.  &  Enp:.  R.  Cas.,  N.  S.,  408;  foot-notes  appended  to  Taylor  v. 
Boston  &  M.  R.  R.  (Mass.),  16  R.  R.  R.  397,  39  Am.  &  EnR.  R.  Cas.. 
N.  S.,  397;  Moore  v.  St.  Louis,  etc..  Ry.  Co.  (La.),  16  R.  R.  R.  370,  39 
Am.  &  Enif.  R.  Cas.,  N.  S..  370;  foot-notes  appended  to  Brinkmeicr 
V.  Missouri  Pac.  Ry.  Co.  (Kan.).  15  R.  R.  R.  349,  38  Am.  &  Enj?.  R. 
Cas     N    S    349 

tSee  extensive  note.  16  R.  R.  R.  146,  39  Am.  &  Eng.  R.  Cas.,  N. 
S.,    146. 
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is  dangerous,  when  made  in  the  dark ;  that  at  the  time  and  place 
of  accident  the  plaintiff,  in  the  course  of  his  duty,  was  riding^ 
on  the  footboard  of  said  eng^ine,  which  was  moving:  northwardly 
on  short  switch  track  No.  4  in  defendant's  yards;  that  plaintiff 
was  endeavoring:  to  overtake  a  car  loaded  with  live  stock,  which 
was  immediately  in  front  of  him  and  moving^  slowly  in  the  same 
direction;  that  plaintiff  could  see  sisals  from  the  engine  cab, 
and  the  engineer,  McKay,  who  was  looking  out  of  his  cab  win- 
dow, could  see  beyond  the  stock  car  certain  other  cars  standing 
still,    which   plaintiff  could   not   see;    that   plaintiff's    foreman. 
Pearch,   stood  on  the  ground   beside  the   stationary   cars,   and 
knew  or  might  have  known  of  their  presence  and  of  the  approach 
of  the  engine  and  stock  car  sufficiently  long  before  the  collision 
to  have  prevented  it  by  the  exercise  of  reasonable  care;  that  it 
was  the  duty  of  said  McKay  to  keep  a  lookout,  and  on  seeing 
said  stationary  cars  to  stop  his  engine  and  avoid  collision  witii 
th^m,  and  it  was  the  duty  of  the  foreman,  Pearch,  to  signal 
plaintiff  and  the  engineer  to  stop  or  slacken   speed,   or  warn 
them  concerning  the  stationary  cars  and  to  prevent  the  collision, 
but  neither  the  foreman  nor  the  engineer  gave  any  signal  to 
indicate  the  danger,  and  while  plaintiff  was  thus  intent  on  over- 
taking and  coupling  to  said  car  said  stock  car  suddenly  crashed 
into  the  stationary  cars,  and  plaintiff's  right  hand,  with  which 
he  was  about  to  make  the  coupling  between  the  stock  car  and 
the  engine,  was  caught  and  crushed,  so  that  the  greater  part  of 
it  had  to  be  amputated ;  that,  had  the  engine  been  equipped  with 
automatic  couplers,  as   was  the  stock  car,  plaintiff  would  not 
have  been  obliged  to  use  his  hand,  and  the  injury  would  not 
have  occurred.     The  petition  then  assigns  the  negligence  com- 
plained of  in  the  following  language:    "That  said  injury  was 
occasioned  to  plaintiff  by  the  negligence,  carelessness,  and  want 
of  ordinary  prudence  on  the  part  of  defendant  and  its  agents  and 
servants,  in  that  it  provided  plaintiff  with  an  insufficient  and 
defective    coupling,    as    above    described.    -  Plaintiff's    foreman 
failed  to  warn  him  of  his  danger,  due  to  his  proximity  to  the 
stationary  cars,  and  failed  to  signal  plaintiff  or  the  engineer  to 
stop  until  too  late,  and  the  engineer  failed  to  slacken  the  speed 
of  the  engine,  when  he  saw  or  might  have  seen  said  cars,  or 
knew  or  might  have  known  of  their  presence."    The  trial  court 
instructed  the  jury  to  disregard  the  first  and  third  acts  of  neg- 
ligence complained  of,  and  the  plaintiff  acquiesced  in  the  ruling, 
so  that  the  case  was  submitted  to  the  jury  on  the  alleged  negli- 
gence of  the  foreman  to  warn  plaintiff  of  his  danger,  and  said 
foreman's  failure  to  signal  plaintiff  or  the  engineer  to  stop  in 
time  to  avoid  the  accident.    The  answer  admits  the  incorporation 
of  the  defendant  and  that  the  plaintiff  was  a  switchman  in  its 
employ,  and  then  pleads  assumption  of  risks  and  contributory 
negligence.    The  reply  is  a  general  denial. 

The  case  made  is  this:  The  defendant  is  a  domestic  railroad 
corporation,  and  has  a  switchyard  in  Kansas  City,  Mo.  It  used 
two  switching  crews  in  said  yards,  which  acted  independently 
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of  each  other,  but  under  the  direction  of  the  yard  master.  Plain- 
tiff was  a  member  of  one  of  said  crews,  and  was  a  switchman. 
The  crew  consisted  of  Pearch,  the  foreman,  Spencer,  another 
switchman,  McKay,  the  engineer,  and  the  plaintiff,  and  presum- 
ably a  fireman,  though  that  fact  does  not  distinctly  appear. 
Spencer  was  called  "the  switchman  in  the  field";  that  is,  the 
switchman  whose  duty  it  was  to  do  certain  switching.  The 
plaintiff  was  called  "the  switchman  that  follows  the  engine"; 
that  is,  it  was  his  duty  to  stay  with  the  engine  for  the  purpose  of 
coupling  and  uncoupling  it  to  and  from  other  cars.  For  the 
purposes  of  this  case,  the  following  is  a  sufficient  description  of 
the  switching  yards.  There  was  a  straight  track,  running  north 
and  south,  called  "short  4."  On  the  prolongation  thereof  was  a 
straight  track  called  the  "lead  track."  To  the  left  of  "short  4" 
there  was  a  track  called  "short  5."  To  the  right  of  "short  4" 
there  was  a  track  which  was  called  "short  3."  The  switch  from 
the  "lead  track"  to  "short  5"  was  the  most  southerly  switch. 
Seventy-two  feet  north  thereof  was  located  the  switch  from  the 
**lead  track"  to  "short  3."  The  plaintiff  and  his  crew  were 
engaged  in  making  up  a  freight  train,  and  for  this  purpose, 
about  an  hour  and  a  half  before  the  accident,  they  had  placed 
some  cars  on  short  4.  They  then  went  to  some  other  place. 
While  they  were  gone,  the  other  switching  crew  placed  some 
more  cars  on  short  4,  but  left  the  most  southerly  car  so  close  to 
short  3  that  a  train  could  not  pass  the  same  on  short  3  without 
colliding  therewith,  or,  as  it  is  termed  in  railroad  parlance, 
""cornering"  with  them.  Neither  the  plaintiff  nor  the  foreman 
nor  any  member  of  his  crew  knew  that  the  other  crew  had  so 
placed  said  cars.  The  night  was  dark  and  rainy.  About  half- 
past  10  o'clock  the  plaintiff's  crew  returned  to  the  scene  of  the 
accident.  The  engine  was  run  onto  short  5,  and  there  attached 
to  it  a  stock  car  loaded  with  live  stock.  Their  purpose  was  to 
move  the  stock  car  from  short  5  and  place  it  on  short  3.  In 
order  to  do  so,  it  was  necessary  for  the  engine,  which  was  facing 
southwardly,  the  engineer,  therefore,  being  on  the  right-hand 
side  of  the  engine,  to  pull  the  stock  car  southwardly  on  short  5 
down  onto  the  lead  track,  bevond  the  most  southerly  switch,  and 
then  to  close  the  switch  from  the  lead  track  to  short  5,  and  open 
the  switch  from  the  lead  track  to  short  3,  and  so  run  the  car 
onto  short  3.  There  is  a  sharp  and  irreconcilable  conflict  in 
the  testimony  as  to  the  exact  order  that  was  given  by  the  fore- 
man to  accomplish  this  purpose.  The  plaintiff  and  the  engineer 
testified  that  the  foreman  said  to  the  plaintiff:  "Go  on  short  5, 
and  take  that  stock  car  and  kick  it  up  on  No.  3.  Give  it  a  good 
kick  on  number  3."  The  foreman  and  the  other  switchman 
testified  that  the  foreman  said  to  the  plaintiff:  "Come  3."  The 
meaning  of  the  two  different  orders  is  this :  "Come  3"  means  to 
take  the  car  off  of  short  5,  southwardly  onto  the  lead  track,  keep 
it  coupled  to  the  engine,  and  shove  it  northwardly  on  to  short  3. 
■"Go  on  short  3,  and  take  that  stock  car,  and  kick  it  up  on  No.  3," 
means  to  take  the  stock  car  from  short  5  onto  the  lead  track, 
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uncouple  it  from  the  engine  and  kick  it  or  shunt  it  onto  short  3 ; 
the  car  progressing  by  means  of  the  kick,  and  the  engine  not 
following  it.  The  undisputed  testimony  shows  that,  when  th 
plaintiff  received  the  order,  he  got  onto  the  footboard  of  the 
rear  of  the  engine,  and  signaled  to  the  engineer  to  go  south- 
wardly. When  they  had  thus  progressed  southwardly  onto  the 
lead  track,  below  the  switch  from  the  lead  track  to  short  5. 
the  train  stopped.  The  plaintiff  got  off,  and  turned  the  switch, 
so  that  the  train  could  go  northwardly  on  the  lead  track  and 
get  onto  short  3.  The  plaintiff  then  signaled  to  the  engineer 
to  kick  the  stock  car.  The  engineer  did  so.  As  the  car  was 
passing  the  plaintiff,  who  was  standing  at  the  switch,  he  looked 
northwardly  and  saw  from  the  target  or  light  that  the  switch,  72 
feet  northwardly,  which  would  throw  the  car  from  the  lead 
track  onto  short  3,  had  not  been  turned,  and  in  consequence 
the  car  would  go  northwardly  on  short  4  and  would  collide  with 
the  cars  that  were  standing  on  short  4.  The  plaintiff  imme- 
diately notified  the  engineer  to  chase  the  stock  car  for  the  purpose 
of  coupling  to  it  and  stopping  it  before  it  would  so  collide.  As 
the  engine  passed  the  switch  at  which  the  plaintiff  was  standing, 
he  got  on  the  footboard  at  the  rear  of  the  engine  and  thus  the 
chase  began.  The  engine  was  equipped  with  an  old-fashioned 
link  and  pin  coupler.  The  stock  car  was  equipped  with  a  Jenney 
coupler,  which  is  an  automatic  coupler,  and  the  uncontradicted 
evidence  is  that  it  is  a  difficult  thing  to  couple  an  old-fashioned 
coupler  to  an  automatic  coupler,  and  that  it  can  only  be  ac- 
complished about  one  time  in  ten  when  the  cars  are  in  motion, 
or  when  the  engine  is  chasing  a  car  to  effect  a  coupling.  Stand- 
ing as  he  did  on  the  footboard  at  the  rear  of  the  engine,  the 
plaintiff  could  not  see  how  close  the  stock  car  was  to  the  cars 
standing  on  short  4.  The  engine  was  backing,  and  the  engineer 
was  watching  the  plaintiff,  because  it  was  necessary  for  him  to 
receive  the  signal  from  the  plaintiff  when  the  coupling  waf? 
effected,  or  when  there  was  a  failure  so  to  do.  In  order  to 
accomplish  the  coupling,  it  was  necessary  for  the  plaintiff  to 
hold  up  the  link  with  one  hand,  insert  the  link  in  the  opening  of 
the  automatic  coupler,  and  then,  with  the  pin  held  in  the  other 
hand,  to  insert  the  pin  through  the  link.  The  plaintiff  had  no 
way  of  holding  onto  the  engine,  except  by  his  knee :  both  hand-^ 
being  thus  employed. 

The  uncontradicted  evidence  shows  that,  when  the  plaintiff 
thus  took  the  stock  car  from  short  5,  the  foreman  and  the  other 
switchman  were  standing  at  that  point,  which  was  282  feet 
north  of  the  switch,  between  the  lead  track  and  short  3.  While 
the  plaintiff  and  the  engineer  were  thus  engaged  in  taking  the 
stock  car  down  onto  the  lead  track,  the  foreman  and  the  other 
switchman  walked  southwardly  until  they  reached  the  end  of 
the  cars  that  were  stationed  on  short  4.  They  stopped  there, 
leaning  against  the  most  southerly  end  of  the  train,  talking. 
The  foreman  and  the  other  switchman  testified  that  they  then 
saw,  for  the  first  time,  that  the  stock  car  and  engine  could  not 
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be  run  up  onto  short  3  without  cornering^  on  the  cars  that  stood 
on  short  4.    They  both  saw  that  the  engine,  with  the  stock  car, 
Avere  coming  northwardly  on  the  lead  track  and  onto  short  4. 
They  say  they  thought  that  the  plaintiff  and  the  engineer,  while 
drawing  the  car  southwardly  on  short  5,  had  seen  that  they 
could  not  carry  it  onto  short  3,  because  it  would  corner  on  the 
car  standing  on  short  4,  and  that  from  where  they  stood  they 
could  not  see  that  the  engine  and  car  had  been  uncoupled,  but 
believed  that  the  plaintiff  and  engineer  were  coming  up  on  short 
4  for  the  purpose  of  shoving  the  cars  standing  thereon  further 
northwardly,  so  as  to  enable  them  thereafter  to  again  go  south. 
and  then  shove  or  kick  the  stock  car  onto  short  3.     They  say 
they  thought  the  plaintiff  had  seen  this  condition  while  moving 
the  stock  car  from  short  5,  because  in  so  doini?  the  plaintiff  and 
the  engineer  had  passed  within  8  or  10  feet  of  the  car  standing 
on  short  4.     The  plaintiff  and  the  engineer,  however,  testified 
that  they  did  not  see  or  observe  such  condition,  and  were  at- 
tempting to  carry  out  the  original  order  of  the  foreman  to  put 
the  stock  car  onto  short  3.    The  foreman  and  the  other  switchman 
said  thev  saw  that  the  switch  to  short  3  had  not  been  turned, 
and  knew  that  it  ought  not  to  be  turned,  but  that  it  was  necessarv 
to  shove  the  cars  on  short  4  further  north  before  attempting  to 
put  the  stock  car  on  short  3.     They  further  said  that,  seeing 
the  car  and  engine  coming  for  such  purpose  as  they  believed, 
their  only  duty  was  to  signal  to  the  engineer  to  slow  up  when 
the  stock  car  came  close  to  the  stationary  car  on  short  4,  and 
thereby  prevent  them  from  coming  violently  together,  and  that, 
when  the  stock  car  was  about  a  car  length  away  from  the  sta- 
tionary cars,  they  did  so  signal.     Standing  as  he  was,  the  plain- 
tiff, of  course,  could  not  see  such  a  signal,  and  according  to  his 
testimonv  did  not  know  that  the  foreman  and  other  switchmtein 
were  anticipating  such  a  move.     The  engineer  testified  that  he 
did  not  see  the  slow-uo-signal ;  but,  as  his  attention  was  properlv 
fixed  upon  the  plaintiff  for  the  purpose  of  receiving  the  plaintiff's 
signal  as  to  when  the  coupling  was  made  or  otherwise,  the  failure 
of  the  engineer  to  see  the  signal  is  easily  understood.    The  stock 
car  was  traveling  from   two  to  three  miles  an  hour,   and,   of 
course,  the  engine  had  to  travel  at  a  greater  speed  in  order  to 
overtake  the  stock  car  to  enable  the  plaintiff  to  couple  onto  it. 
and  the  eneineer  had  to  keep  the  engine  well  under  control,  so 
as  to  stop  the  car  and  engine  as  soon  as  the  coupling  was  made 
and  before  the  collision  occurred.    When  the  engine  was  within 
about  two  feet  of  the  stock  car,  and  before  it  had  overtaken  it, 
and  while  the  plaintiff  was  standing  on  the  footboard  with  th^ 
link  in  one  hand  and  the  pin  in  the  other,  the  stock  car  collided 
with  the  stationary  cars  on  short  4.     The  stock  car  rebounded 
in   conseouence  of  the  collision,   and  the  plaintiff's   right  hand 
was  caught  between  the  couplers  and  mashed  so  that  the  greater 
part  thereof  had  to  be  amputated. 

There  is  a  sharp  conflict  in  the  evidence  ^s  to  whose  dutv  it 
was  to  throw  the  switch  at  short  3.     The  plaintiff's  testimony 
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tends  to  prove  that  it  was  the  plaintiff's  duty  to  remain  with  the 
engine  and  to  throw  only  the  switch  nearest  to  the  engine,  and 
that  it  was  the  duty  of  the  foreman  or  the  other  switchman  in 
the  field  to  throw  all  other  switches  necessary  to  accomplish 
the  purpose  in  view,  including  the  switch  for  short  3.  On  the 
other  hand,  the  defendant's  testimony  tends  to  prove  that  it  was 
the  duty  of  the  plaintiff  to  throw  all  of  the  switches  necessary  to 
accomplish  the  purpose  intended.  The  defendant  further  con- 
tends that  the  plaintiff  could  have  seen,  before  he  gave  the  order 
to  the  engineer  to  kick  the  stock  car,  that  the  switch  to  short  3 
had  not  been  thrown,  and,  further,  that  by  the  exercise  of  ordi- 
nary care  the  plaintiff  could  have  seen  the  condition  of  the 
stationary  cars  on  short  4,  which  rendered  it  impossible  to  move 
or  kick  the  stock  car  onto  short  3.  The  defendant's  evidence 
further  tends  to  prove  that  it  is  exceedingly  dangerous  to  chase 
and  undertake  to  couple  onto  a  car,  and  that  this  is  especially 
true  at  night.  On  the  other  hand,  the  plaintiff's  evidence  tends 
to  prove  that  it  is  a  matter  of  almost  daily  occurrence,  not 
only  in  the  defendant's  yards,  but  in  other  railroad  switching 
yards,  and  that  it  occurred  at  least  once  every  48  hours  for  many 
years  before  the  accident  in  the  defendant's  yards.  The  de- 
fendant's evidence  further  tends  to  prove  that,  when  a  car  has 
been  uncoupled  and  kicked,  and  it  is  found  that  it  is  going 
wrong,  the  proper  procedure  for  the  brakeman  following  the 
engine  is  to  get  up  onto  the  kicked  car,  apply  the  brakes,  and 
thus  stop  the  car  before  it  collides  with  any  other  car,  and  that 
the  plaintiff  could  easily  have  done  so  in  this  case,  because  the 
ladder  for  climbing  on  top  of  the  car  was  on  the  west  side  of 
the  rear  of  that  car,  and  that  the  plaintiff  was  standing  on  that 
side  of  the  lead  track  when  the  car  passed  him  so  closely  that 
he  could  touch  it  with  his  hands.  On  the  other  hand,  the  plain- 
tiff's testimony  tends  to  prove  that  none  of  the  switchmen  in 
the  defendant's  yards  had  ever  before  attempted  to  stop  a  kicked 
car  by  getting  on  top  of  it  and  applying  the  brakes,  or,  at  any 
rate,  that  during  the  time  he  had  worked  for  the  defendant  he 
had  never  done  so,  but  that  it  was  the  practice  and  custom  of 
all  of  the  switchmen,  under  such  circumstances,  to  have  the 
engine  chase  the  car  and  couple  to  it  while  in  motion.  The 
plaintiff  further  testified  that  in  this  case  it  would  have  been  im- 
possible to  have  stopped  this  car  in  time  to  prevent  the  collision 
by  so  climbing  on  top  of  it  and  applying  the  brakes,  and  that 
the  rules  of  the  company  and  the  instructions  of  the  foreman 
required  all  employees  to  exercise  particular  care  in  handling 
cars  loaded  with  stock,  so  as  to  prevent  a  collision  and  thereby 
throw  the  stock  off  their  feet. 

At  the  close  of  the  plaintiff's  case,  and  again  at  the  close  of 
the  whole  case,  the  defendant  demurred  to  the  evidence.  The 
court  overruled  the  demurrers,  and  the  defendant  excepted,  and 
now  assigns  such  ruling  as  the  chief  error  in  the  case,  claim- 
ing that  the  case  made  shows  that  the  plaintiff's  own  negligence 
produced  the  condition  which  caused  his  injuries,  and  that  there 
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w^ere  two  methods  presented  of  correcting;  the  conditions  which 
the  plaintiff's  negligence  produced,  one  of  which  was  safe  and 
the  other  highly  dangerous,  and  that  the  plaintiff  selected  the 
dangerous,  instead  of  the  safe,  method,  and  is  thereby  precluded 
from  recovering. 

1.  The  first  question  presented  for  adjudication  is  whether  or 
not  the  trial  court  erred  in  refusing  to  take  the  case  from  the 
jury.  The  negligence  charged,  and  upon  which  the  case  was 
tried  and  submitted  to  the  jury,  was  that  the  foreman  failed  to 
warn  the  plaintiff  of  his  danger,  and  signal  to  the  engineer  to 
stop  until  too  late  to  prevent  the  collision  and  accident.  The 
case  made  by  the  plaintiff  was  an  order  to  take  the  stock  car 
from  short  5  and  kick  it  onto  short  3,  which  meant  that  he  was 
to  take  it  off  of  short  5,  haul  it  to  the  lead  track,  and  then  kick  it 
onto  short  3;  that  in  the  performance  of  this  order  it  was  the 
plaintiff's  duty,  when  he  had  passed  the  switch  from  the  lead 
track  to  short  5,  to  get  off  of  the  engine  and  throw  the  switch, 
so  that  the  train  could  then  go  north  on  the  lead  track,  and 
thence'  onto  short  3 ;  that  it  was  the  duty  of  the  foreman  or  the 
switchman  in  the  field  to  throw  the  switch  from  the  lead  track 
to  short  3;  that  the  plaintiff  knew  that  cars  had  been  placed 
on  short  4,  but  that  they  had  been  so  placed  an  hour  and  a  half 
before  the  accident  as  not  to  interfere  with  the  kicking  of  the 
stock  car  onto  short  3,  and  that  he  was  ignorant  of  the  fact,  and 
under  the  circumstances  was  not  charged  with  notice  of  the  fact 
that  the  other  switching  crew  had  put  other  cars  on  short  4, 
which  would  render  impossible  the  accomplishment  of  the  pur- 
pose intended;  that  it  was  the  duty  of  all  of  the  agents  and 
servants  of  the  defendant  to  exercise  particular  care  in  the  hand- 
ling of  cars  loaded  with  stock,  especially  to  prevent  them  from 
colliding  with  other  cars  and  thereby  injuring  the  stock;  that 
plaintiff  proceeded  to  obey  the  order,  uncoupled  the  stock  car 
from  the  engine,  gave  the  signal  for  the  engineer  to  kick  the 
stock  car  onto  short  3,  threw  the  switch  nearest  the  engine,  and 
remained  standing  at  the  switch  until  the  stock  car  had  been 
kicked  by  the  engine  and  was  passing  the  switch,  when  for  the 
first  time  he  saw  that  the  switch  from  the  lead  track  to  short  3 
had  not  been  thrown,  and  that  the  stock  car  would  continue  on 
the  lead  track  and  thence  onto  short  4,  and  there  collide  with  the 
cars  that  had  been  left  there ;  that  the  practice  and  custom  of  the 
plaintiff  and  others  in  the  defendant's  yards,  and  in  other  places 
where  he  had  worked,  under  such  circumstances,  was  to  have 
the  engine  chase  the  car,  to  couple  the  engine  to  the  car,  and 
thus  stop  it ;  that,  in  view  of  the  short  distance  the  stock  car  had 
to  go  after  it  had  been  thus  kicked,  it  would  have  been  impossible 
for  the  plaintiff  to  have  climbed  the  ladder  onto  the  top  of  the 
stock  car,  apply  the  brakes,  and  stop  the  car  before  it  would 
collide  with  the  cars  on  short  4;  that,  acting  on  the  emergency, 
and  in  the  discharge  of  his  duty  as  he  had  been  instructed  therein, 
and  in  accordance  with  the  custom  and  practice  that  had  pre- 
vailed in  the  defendant's  yards,  and  as  the  only  effective  means 
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of  catching;  the  car  and  stopping  it,  he  gfave  the  order  to  the 
eng^ineer  to  chase  it  and  couple  the  en^ne  to  it  and  stop  it,  but 
that,  in  consequence  of  other  cars  having  been  placed  on  short 
4  without  the  knowledge  of  the  plaintiff,  the  stock  car  did  not 
have  the  distance  to  travel  before  the  collision  that  the  plaintiff 
had  supposed  was  the  case,  from  the  fact  of  the  other  crew  hav- 
ing put  other  cars  on  short  4,  with  the  result  that  before  the 
engine  could  overtake  the  stock  car  and  the  coupling  be  made 
the  stock  car  collided  with  the  other  cars  that  had  been  put  on 
short  4  by  the  other  switching  crew,  and  rebounded  and  caught 
plaintiff's  hand  and  injured  it.  Upon  such  a  showing  it  cannot 
be  said  as  a  matter  of  law  that  the  plaintiff  was  guilty  of  any 
negligence  in  the  premises,  nor  can  it  be  said  that  the  case  made 
(lid  not  entitle  the  plaintiff  to  go  to  the  jury. 

The  sum  of  the  position  taken  by  the  defendant  as  to  the  case 
made  by  the  plaintiff  is  that  he  saw.  or  could  have  seen,  that  the 
additional  cars  placed  on  short  4  cornered  on  short  3,  and  made 
it  impossible  for  him  to  carry  out  the  order  to  transfer  the  stock 
car  from  short  5  to  short  3,  and  necessitated  the  shoving  of  the 
cars  of  short  4  to  a  point  further  north  before  attempting  to  kick 
or  push  the  stock  car  onto  short  3 ;  and  the  basis  of  the  contention 
is  that,  in  taking  the  stock  car  from  short  5,  the  plaintiff  passed 
within  8  or  10  feet  of  the  cars  standing  at  the  south  end  of  short 
4.  and  saw,  or  by  the  exercise  of  ordinary  care  could  have  seen, 
them  in  that  position.  Under  this  contention  it  becomes  imma- 
terial whose  duty  it  was  to  throw  the  switch  to  short  3 ;  for,  if  it 
was  the  duty  of  the  plaintiff  to  first  shove  the  cars  on  short  4 
further  north  before  attempting  to  place  the  stock  car  on  short 
3,  then  it  would  have  been  improper  to  throw  the  switch  to  short 
3,  and,  if  it  had  been  done,  it  would  have  been  impossible  to 
shove  the  cars  further  north  on  short  4.  The  case  made  by  the 
plaintiff,  however,  is  that  he  did  not  know  that  additional  cars 
had  been  placed  on  short  4,  that  he  did  not  see  them  so  placed 
thereon  in  moving  the  stock  car  off  of  short  5,  and  that  the  night 
was  dark  and  rainy,  and  that  the  position  of  the  cars  on  short  4. 
cornered  on  short  3,  could  not  have  been  ascertained  by  him  by 
exercising  ordinary  care,  under  the  circumstances,  and  that,  in 
addition  thereto,  the  foreman  was  present  and  knew  or  should 
have  known  of  the  condition,  and,  whether  he  knew  or  did  not 
know  of  the  condition,  that  he  afterwards  walked  to  the  car  thus 
placed  on  short  4  and  cornering  on  short  3,  and  saw  the  changed 
conditions,  and  that  it  was  a  part  of  his  duty  to  warn  the  plaintiff 
and  the  engineer  of  that  fact,  and  so  countermand  the  original 
order  to  kick  or  push  the  stock  car  onto  short  3,  and  that,  instead 
of  so  doing,  he  stood  at  the  south  end  of  the  cars  so  placed  on 
short  4,  talking  and  laughing  with  the  switchman  in  the  field, 
and  gave  no  order,  signal,  or  command  looking  towards  the 
pushing  of  the  cars  further  north  onto  short  4,  or  towards  pre- 
venting a  collision  of  the  cars,  or  towards  w^arning  the  plaintiff 
of  the  change  in  the  status  of  affairs  as  they  had  been  left  an 
hour  and  a  half  before  by  his  switching  crew.     There  is  no  room 
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for  doubt  that  the  foreman  had  ample  time,  after  he  discovered 
that  the  cars  on  short  4  cornered  on  short  3,  and  thereby  pre- 
vented the  carrying^  out  of  his  original  order,  to  have  given  a 
signal  or  order  to  the  plaintiff  and  the  engineer,  changing  the 
original  order  and  directing  them  to  come  north  on  short  4  and 
push  the  cars  further  north  on  that  track  before  attempting  to 
carry  out  the  original  order.    There  can  be  no  difference  between 
fair-minded  men  that,  when  the  foreman  discovered  this  change 
in  the  state  of  affairs,  it  was  his  duty  to  change  his  original  qrder 
and  to  give  the  proper  order.    Instead  of  so  doing,  he  assumed, 
when  he  saw  the  car  and  the  engine  coming  north  on  short  4, 
that  the  plaintiff  and  the  engineer  were  coming  for  that  purpose. 
But  under  the  circumstances  of  the  case  he  had  no  right  to  so 
assume,  because  such  an  assumption  was  based  on  the  further 
assumption   that   the  plaintiff   and  the  engineer   had  seen   this 
changed  status  of  affairs  as  to  the  cars  on  short  4,  and  that  as- 
sumption was  unwarranted  under  the  circumstances,  for  the  en- 
gine was  headed  towards  the  south,  the  engineer  was  on  the 
right-hand  side  of  the  engine,  which  was  opposite  to  the  side  on 
which  the  cars  standing  on  short  4  were,  and  the  plaintiff  was 
riding  on  the  footboard  at  the  rear  of  the  engine,  and  between  it 
and  the  stock  car,  and  therefore  neither  was  in  a  position  readily 
to  see,  especially  on  a  dark  night,  the  changed  status  of  affairs. 
Common  prudence  and  care,  therefore,  required  the   foreman, 
when  he  saw  the  changed  status  of  affairs,  on  reaching  the  car 
standing  most  southerly  on  short  4,  to  change  his  original  order 
and  notify  the  plaintiff  and  the  engineer  of  the  impossibility  of 
carrying  out  the  original  order,  and  to  command  them  not  to 
attempt  to  go  onto  short  3,  but  to  come  north  on  short  4  and 
shove  the  cars  standing  thereon  further  north. 

It  would  have  been  manifest  error  for  the  trial  court  to  have 
taken  the  case  from  the  jury  upon  the  plaintiff's  showing  under 
such  circumstances.  It  would  also  have  been  error  for  the  trial 
court  to  have  taken  the  case  from  the  jury  at  the  close  of  the 
whole  case.  For,  though  the  defendant's  evidence  tended  to 
show  that  it  was  the  plaintiff's  duty  to  throw  the  switch  to  short 
3,  which  concededly  should  not  have  been  done  under  the  cir- 
cumstances, because  it  would  have  resulted  in  a  collision  between 
the  stock  car  and  the  cars  standing  on  short  4,  and  though  the 
defendant's  evidence  also  tended  to  show  that  the  proper  proce- 
dure would  have  been  for  the  plaintiff  to  have  climbed  onto  the 
top  of  the  stock  car  and  apply  the  brakes  and  thus  stop  it,  never- 
theless the  court  could  not  for  this  reason  take  the  case  from  the 
jury,  because  it  was  the  province  of  the  jury  to  decide  these  ques- 
tions upon  all  the  evidence  submitted  in  the  case,  and  there 
was  a  sharp  and  irreconcilable  conflict  between  the  duty  of  the 
plaintiff  as  defined  by  the  plaintiff's  evidence  and  that  duty  as 
defined  by  the  defendant's  evidence.  It  was,  therefore,  the  prov- 
ince of  the  jury  to  determine  whether  the  plaintiff  was  right 
and  whether  he  exercised  ordinary  care,  and  whether  he  used  the 
usual  and  ordinary  means  to  accomplish  the  purpose  in  view,  or 
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whether  he  failed  in  so  doing-  by  not  pursuing  the  course  that 
the  defendant's  testimony  tended  to  show  was  the  proper  course 
to  adopt  under  the  circumstances.  These  questions,  together  with 
the  question  of  contributory  negligence  of  the  plaintiff,  if  there 
was  any  such,  were  questions  for  the  jury,  and  not  for  the  court. 
'The  jury  found  the  issues  for  the  plaintiff,  and  thereby  the  facts 
are  established  in  this  case  to  be  as  the  plaintiff  contended,  and 
not  as  the  defendant  contended.  There  was  no  error,  therefore, 
in  the  ruling  of  the  court  in  submitting  the  case  to  the  jury. 

2.  It  is  next  contended  that  the  plaintiff  was  guilt>^  of  con- 
tributory negligence.  This  question  has  been  necessarily  dis- 
cussed in  the  consideration  of  the  question  of  the  submission  of 
the  case  to  the  jury.  If  the  plaintiff's  theory  and  testimony  and 
that  of  his  witnesses  is  true,  then  there  is  no  room  for  a  court  to 
declare  as  a  matter  of  law  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  On  the  other  hand,  if  the  defendant's 
theory  and  the  testimony  of  his  witnesses  is  true,  then  the  plain- 
tiff was  clearly  guilty  of  contributory  negligence.  But,  as  there 
was  such  a  radical  difference  between  the  testimony  of  the  plain- 
tiff and  that  of  the  defendant  upon  this  question,  it  becomes  a 
question  of  fact  for  the  jury,  and  not  a  question  of  law  for  the 
court.  Under  no  view  of  the  case  could  it  be  claimed  that  the 
plaintiff  was  guilty  of  contributory  negligence,  except  upon  the 
theor\'  that  the  plaintiff  was  charged  with  notice  of  the  condi- 
tion of  the  car  on  short  4,  by  reason  of  the  fact  that  in  moving^ 
the  stock  car  from  short  5  to  the  lead  track  he  passed  within  8 
or  10  feet  of  it.  It  is  argued  that  these  facts  were  such  that  by 
the  exercise  of  ordinary  care  the  plaintiff  could  have  discovered 
the  changed  status  of  affairs  as  to  the  cars  on  short  4.  The 
question  is,  therefore,  whether  or  not,  under  the  circumstances 
disclosed  in  this  case,  the  law  will  impute  such  notice  to  the 
plaintiff.  As  hereinbefore  pointed  out,  the  plaintiff,  at  the  time 
he  passed  the  cars  standing  on  short  4,  was  riding  on  the  foot- 
board at  the  rear  of  the  engine,  and  between  the  engine  and  the 
stock  car.  The  night  was  dark  and  rainy.  There  had  been  noth- 
ing done  of  which  the  plaintiff  had  notice  or  warning,  between 
the  time  the  plaintiff's  crew  had  placed  the  cars  on  short  4  in 
such  a  condition  that  they  were  not  cornering  on  short  3  and 
the  time  that  the  plaintiff  passed  them  in  taking  the  stock  cars 
from  short  5.  A^o  case  cited  by  counsel  and  none  that  has  fallen 
under  the  observation  of  the  court  goes  to  the  extent  of  holdings 
as  a  matter  of  law  that  notice  will  be  imputed  to  a  servant  under 
the  conditions  presented  here.  In  nearly  all  of  the  cases  the 
courts  have  wisely  left  the  question  of  the  contributory  negli- 
gence of  the  plaintiff  to  the  jury.  It  is  only  in  cases  where 
reasonable  men  cannot  fairly  differ  that  the  court  has  declared  a 
plaintiff  guilty  of  contributor}-  negligence  as  a  matter  of  law. 
Of  course,  when  such  a  case  is  presented,  it  is  the  duty  of  the 
court  to  so  declare  without  regard  to  the  jury ;  but  in  cases  such 
as  this  it  would  be  improper  for  the  court  to  declare  as  a  matter 
of  law  that  the  plaintiff  was  cut  off  from  recovery  by  reason  of 
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his  contributory  negli/?ence.  based  upon  implied  notice  of  the 
change  in  the  status  of  affairs,  such  as  occurred  in  this  case,  es- 
pecially when  the  plaintiff  was  acting  under  the  direct  super- 
vision and  order  of  his  superior  officer  or  foreman,  and  when  it 
was  the  duty  of  the  foreman  to  know  that  his  orders  could  be 
carried  out,  or  if  he  found,  after  giving  the  order,  that  it  could 
not  be  successfully  executed,  to  countermand  it  before  injury 
could  result  to  anyone  from  the  attempt  to  obey  the  order. 

3.   The  evidence  is  conflicting  as  to  the  duties  of  the  plaintiff 
and  the  foreman  under  the  facts  proved  in  this  case,  but  there  is 
no  conflict  in  the  evidence  that,  whether  the  original  order  was 
to  kick  the  car  onto  short  3  or  to  keep  it  attached  to  the  engine 
and  shove  it  to  short  3,  the  foreman  discovered  that  the  original 
order  could  not  be  carried  out  because  of  the  cornering  of  the 
cars  on  short  4  with  short  3,  and  had  ample  time  to  have  counter- 
manded the  original  order,  and  to  have  ordered  the  plaintiff  and 
the  engineer  to  come  north  on  short  4  and  shove  the  cars  standing 
thereon  further  north  before  attempting  to  place  the  stock  car  on 
short  3,  and  that  he  wholly  failed  in  his  duty  in  this  regard,  and 
that  his  failure  and  negligence  in  this  respect  was  the  direct  and 
proximate  cause  of  the  injury.    The  only  attempt  of  the  foreman 
to  excuse  himself  for  so  failing  in  duty  is  that  he  assumed  that 
the  plaintiff  and  the  engineer  had  discovered  the  change  in  the 
condition  or  status  of  affairs  after  they  had  started  with  the 
stock  car  south  on  short  5.     As  hereinbefore  pointed  out,  such 
an  assumption  was  unwarranted  in  this  case.     It  is  noteworthy 
that,  when  the  switching  crew  returned  to  the  place  and  removed 
the  stock  car  from  short  5,  they  had  to  pass  northwardly  on  short 
5  in  order  to  reach  the  stock  car,  and  that  in  so  doing  thev  passed 
as  near  to  the  cars  stationed  on  short  4  as  the  plaintiff  did  in 
removing  the  stock  car  from  short  5.    Yet  it  is  conceded  that  at 
the  time  the  order  was  given  to  remove  the  stock  car  from  short 
5  none  of  them  knew  that  the  car  on  short  4  was  so  placed  as  to 
prevent  a  car  from  being  shoved  up  or  kicked  up  onto  short  3. 
The  foreman  himself  testified  that  he  did  not  discover  that  con- 
dition until  after  the  stock  car  had  been  taken  off  of  short  5,  and 
he  and  the  switchman  in  the  field  had  walked  southwardly  to  the 
end  of  the  stationary  cars.     It  cannot,  therefore,  be  said  that  if 
the  other  members  of  the  switching  crew,  including  the  foreman, 
failed  to  discover  this  condition  or  status  of  affairs  as  to  short 
4  in  going  northwardly  on  short  5  to  get  the  stock  car,  the  plain- 
tiff was  guilty  of  contributor^'  negligence  in  not  discovering  that 
condition  or  status  of  affairs  in  taking  the  stock  car  southwardly 
on  short  5.    In  other  words,  the  case  is  not  such  as  would  justify 
the  court  in  imputing  notice  of  the  condition  or  status  of  affairs 
to  the  plaintiff  by  reason  of  having  gone  north  on  short  S,  or  by 
reason  of  having  come  south  on  short  5 ;  for  short  3  was  to  the 
right  or  east  of  short  4,  and  short  5  was  to  the  left  or  west  of 
short  4.    In  going  north  or  coming  south  on  short  5,  it  might  or 
might  not  have  been  possible  for  the  plaintiff  or  the  switching 
crew,  on  a  dark  and  rainy  night,  to  see  that  the  opposite  side  of 
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the  car,  standing^  on  short  4,  would  prevent  a  car  from  safely 
passing  out  on  short  3.  Yet,  in  order  to  impute  notice  to  the 
plaintiff  of  this  condition  and  to  cut  off  his  recovery  on  this 
account,  it  would  require  the  court  to  find  as  a  matter  of  law  that 
the  plaintiff  could  see  and  did  see  this  condition  while  passing 
north  or  coming  south  on  short  5.  No  good  purpose  will  be 
subserved  by  digesting  or  analyzing  the  testimony  of  the  various 
witnesses  in  the  case,  for  the  result  would  be  simply  a  demonstra- 
tion of  the  fact  that  there  was  a  conflict  in  the  evidence  upon 
nearly  every  point  in  issue  in  the  case.  Under  such  circumstances 
the  ends  of  justice  are  fully  met  by  stating  that  such  is  the  result 
of  the  evidence  without  specifying  it. 

Neither  will  it  be  profitable  to  set  out  and  discuss  in  detail 
the  various  instructions  given  and  refused  in  the  case.  On  be- 
half of  the  plaintiff  the  court  gave  3  instructions.  The  first 
predicated  a  right  of  recovery  if  the  jury  found  the  facts  to  be 
as  stated  by  the  plaintiff  and  his  witnesses.  The  second  instruc- 
tion simply  defined  the  terms  "ordinary  care"  and  "negligence," 
and  the  third  instruction  related  to  the  damages.  On  behalf  of 
the  defendant  the  court  gave  5  instructions  and  refused  14.  The 
court  of  its  own  motion  gave  1  instruction.  The  instructions 
given  for  the  defendant  in  effect  told  the  jury  that  the  plaintiff 
was  limited  to  the  failure  or  negligence  of  the  foreman  to  warn 
the  plaintiff  of  his  danger  and  to  give  a  proper  signal  to  the 
engineer  to  prevent  the  collision;  that  the  jury  could  not  take 
into  consideration  the  failure  of  any  other  members  of  the  switch- 
ing crew  to  throw  the  switch  on  short  3 ;  that  the  mere  fact  that 
the  plaintiff  was  injured  while  attempting  to  couple  the  engine 
to  the  stock  car  did  not  entitle  him  to  a  verdict,  but  that  in  order 
to  recover,  it  devolved  upon  the  plaintiff  to  prove  t^  •!  the  de- 
fendant was  guiltv  of  negligence  in  some  of  th;  ictrticulars 
charged  ^in  the  petition  and  defined  in  the  instructions,  and  that 
such  negligence  was  the  direct  and  proximate  cause  of  the  in- 
jury ;  and  that,  if  the  jury  found  the  fact  to  be  that  the  foreman 
gave  a  slow-up  signal  to  the  engineer  to  stop  the  car  in  sufficient 
time  to  have  prevented  the  collision,  then  the  plaintiff  could  not 
recover.  The  instruction  given  by  the  court  of  its  own  motion 
was  a  modification  of  one  of  the  instructions  asked  by  the  de- 
fendant, which  declared  it  to  be  the  duty  of  the  plaintiff  to  be 
watchful  and  attentive  for  his  own  safety,  and  to  take  all  the 
usual  and  necessary  precautions  to  protect  himself  from  injury, 
and  that  he  would  not  be  justified  in  attempting  to  pursue,  over- 
take, and  couple  onto  a  moving  car,  in  order  to  prevent  said 
car  from  colliding  with  other  cars  and  injuring  stock  therein, 
if  by  so  doing  he  was  subjecting  himself  to  the  risk  and  peril  of 
receiving  personal  injury.  The  modification  consisted  of  the 
court  interpolating  the  words  "knew  or  believed  he,"  so  that 
it  would  read  that  he  would  not  be  so  justified  in  pursuing  the 
car,  if  he  knew  or  believed  he  was  subjecting  himself  to  risks 
and  perils  of  receiving  personal  injury.  The  statement  of  the 
substance  of  the  instructions  given  at  the  request  of  the  defendant 
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shows  that  the  case  was  put  to  the  jury  as  favorably  for  the 
defendant  as  it  was  entitled  to.  In  fact^  even  as  modified,  the 
instruction  given  with  respect  to  the  pursuing  of  the  car  and 
coupling  the  engine  thereto  stated  the  law  with  reference  to  the 
assumption  of  risks  more  favorably  to  the  defendant  than  the 
rule  in  this  state  authorizes.  Drake  v.  Kansas  City  (not  yet 
officially  reported)  88  S.  W.  689,  and  cases  cited.  Under  the 
testimony  adduced  by  the  plaintiff,  particularly  as  to  the  practice 
and  custom  that  prevailed  in  the  defendant's  yards  of  chasing 
cars  and  coupling  to  them  while  in  motion,  it  may  fairly  be  said 
that  in  entering  or  remaining  in  the  defendant's  service  the  plain- 
tiff assumed  the  risks  ordinarily  incident  to  so  chasing  and  coup- 
ling cars.  But  the  plaintiff  did  not  assume  the  risk  of  the 
negligence  of  the  defendant,  or  his  alter  ego,  in  not  counter- 
manding the  original  order  and  in  not  signaling  to  the  plaintiff 
and  engineer  after  he  discovered  that  it  was  impossible  to  exe- 
cute the  original  order,  by  reason  of  the  cars  on  short  4  corner- 
ing on  short  3.  Under  the  case  made  by  the  plaintiff  this  was  a 
fact  that  was  known  to  the  foreman  and  unknown  to  the  plaintiff, 
and  the  foreman  had  ample  time  to  have  so  acted  as  to  have 
prevented  injury.  His  failure  so  to  do  was  negligence,  and  the 
plaintiff  did  not  assume  the  risk  of  his  negligence,  when  he  en- 
tered the  service  of  the  defendant  or  when  he  attempted  to  make 
the  coupling  in  the  manner  in  which  his  evidence  showed  it 
was  constantly  being  made  or  attempted  to  be  made  in  the  de- 
fendant's yards. 

This  general  discussion  of  the  case  and  the  legal  principles 
applicable  thereto  disposes  of  all  the  contentions  with  reference 
to  the  ruling  of  the  court  in  the  refusal  of  instructions  ask^d 
by  the  defendant ;'  for,  when  those  instructions  are  measured  by 
the  rules  and  principles  announced,  it  appears  that  the  instruc- 
tions were  either  properly  refused  or  else  were  inapplicable  to  the 
facts  in  judgment. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the 
circuit  court  is  affirmed.    All  concur. 
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(Supreme    Court    of    Missouri,    Division    No.    2,    Oct.    25,    1905.) 

[89  S.  W.   Rep.  602.1 

Street  Railroads — Crossing  Accident — Negligence.* — Where  the  car 
by  which  deceased  was  killed  as  he  was  passing  over  a  street  cross- 
ing approached  at  a  speed  of  from  20  to  25  miles  an  hour,  in  violation 
of  a  city  speed  ordinance  limiting  the  speed  of  cars  to  10  miles  an 
hour  at  the  place  of  the  accident,  passing  a  car  going  in  the  opposite 

*For  the  authorities  in  this  series  on  the  question  whether  the  viola- 
tion of  an  ordinance  limiting  the  speed  of  trains  or  street  cars  is 
negligence,  see  foot-notes  appended  to  Borneman  v.  Chicago,  St.  P. 
M.  &  O.  Ry.  Co.  (S.  Dak.),  16  R.  R.  R.  464,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  464;  Clemans  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  16  R.  R.  R. 
413,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  413. 
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direction,  and  deceased  was  struck  just  as  he  was  leaving  the  track, 
so  that  it  was  inferable  that,  if  the  car  had  been  runnin;^  at  a  proper 
rate  of  speed,  deceased  would  have  succeeded  in  crossing?  ahead  of 
the  car,  the  question  of  defendant's  nefi^Hgence  is  for  the  jury. 

Same — Observance  of  Ordinance — ^Pre8umptions.t — Deceased,  who 
was  killed  by  a  street  car  at  a  crossing,  had  a  right  to  presume,  in 
attempting  to  cross  ahead  of  the  car,  that  it  would  be  run  in  obedience 
to  a  city  speed  ordinance. 

Same— "Look  and  Listen" — Presumptions.^ — In  an  action  for  death 
in  a  collision  between  deceased  and  a  street  car  at  a  crossing,  it 
would  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that 
deceased  looked  and  listened  before  attempting  to  cross  in  front 
of  the  car,  and  that  he  was  in  the  exercise  of  proper  care. 

Same — Contributory  Negligence — Question  for  Jury. — In  an  action 
for  death  of  a  pedestrian  in  a  collision  with  a  street  car  at  a  crossing, 
evidence  held  to  require  submission  of  the  question  of  deceased's 
contributory  negligence  to  the  jury. 

Same — Pre8umptions.§ — A  motorman,  while  operating  a  street  car 
over  a  crossing,  though  entitled  to  presume  that  a  person  approach- 
ing the  track  will  stop  before  undertaking  to  cross,  so  long  as  there 
is  nothing  in  the  conduct  and  actions  of  the  person  to  indicate  the 
contrary  to  a  man  of  ordinary  prudence,  on  the  observance  of  con- 
duct and  actions  justifying  such  contrary  conclusion,  is  bound  to 
pursue  such  course  in  the  operation  of  the  car  as  he  would  if  he  was 
in  fact  aware  that  the  person  was  going  to  get  on  the  track. 

Trial — Request  to  Charge — Other  Instructions. — It  is  not  error  for 
the  court  to  refuse  a  request  to  charge  which  was  covered  by  the  in- 
structions given. 

Same — Instructions  on  Evidence. — It  is  not  error  for  the  court  to 
refuse  a  request  to  charge  directing  the  jury  to  consider  certain  par- 
ticular facts  in  reaching  a  conclusion  on  an  ultimate  fact  in  issue. 

Street  Railroads — Crossing  Accident — Speed  Ordinance — Evidence.* 
— In  an  action  for  death  in  a  collision  at  a  street  railroad  crossing, 

tFor  the  authorities  in  this  series  on  the  question  whether  a  person 
about  to  attempt  to  cross  railroad  tracks  has  the  right  to  presume 
that  cars  or  trains  will  not  approach  at  an  unlawful  speed,  see  foot- 
notes appended  to  Vrooman  v.  North  Jersey  St.  Ry.  Co.  (N.  J.), 
15  R.  R.  R.  393,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  393;  foot-note  ap- 
pended to  Farrell  v.  Erie  R.  Co.  (C.  C.  A.),  16  R.  R.  R.  485,  39  Am. 
&  Eng.  R.  Cas.,  N.  S.,  485. 

JSee  foot-notes  appended  to  Coolbroth  v.  Pennsylvania  R.  Co. 
(Pa.),  13  R.  R.  R.  419,  36  Am.  &  Eng.  R.  Cas.,  N.  S..  419. 

For  the  authorities  in  this  series  on  the  question  whether  there  is  a 
presumption  of  due  care  on  the  part  of  a  person  killed  by  a  train  or 
street  car,  see  foot-notes  appended  to  Woolf  v.  Washington  Ry.  & 
Nav.  Co.  (Wash.),  16  R.  R.  R.  846.  39  Am.  &  Eng.  R.  Cas.,  N.  S, 
846;  foot-notes  appended  to  Stewart  v.  North  Carolina  R.  Co.  (N. 
Car.).  16  R.  R.  R.  212,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  212;  Los 
Angeles  Traction  Co.  v.  Conneally  (C.  C.  A.),  16  R.  R.  R.  107,  39 
Am.  &  Eng.  R.  Cas.,  N.  S.,  107:  Patterson  v.  Pittsburg,  etc.,  Ry.  Co. 
(Pa.),  15  R.  R.  R.  469.  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  469. 

§For  the  authorities  in  this  series  on  the  question  whether  those 
in  charge  of  trains  or  street  cars  have  the  right  to  presume  that  per- 
sons seen  on  or  near  railroad  tracks  will  avoid  danger,  see  foot-notes 
appended  to  Woolf  v.  Washington  Ry.  &  Nav.  Co.  (Wash.),  16  R.  R. 
R.  846,  39  Am.  &  Eng.  R.  Cas..  N.  S..  846:  Markowitz  v.  Metropolitan 
St.  Rv.  Co.  (Mo.),  16  R.  R.  R.  838,  ,39  Am.  &  Eng.  R.  Cas.,  N.  S.. 
838:  St.  Louis  Southwestern  Ry.  Co.  v.  Purcell  (C.  C.  A.),  16  R.  R. 
R.  779,  39  Am.  &  Eng.  R.  Cas..  N.  S.,  779;  foot-notes  appended  to 
Montgomerv  St.  Ry.  v.  Rice  (Ala.),  16  R.  R.  R.  499.  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  499. 

*See  foot-QOte  on  preceding  page. 
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allef?ed  to  have  been  caused  by  the  operation  of  the  car  at  an  ex- 
cessive rate  of  speed,  a  city  ordinance  prohibitin^f  the  operation  of 
cars  at  a  f^reater  speed  than  10  miles  an  hour  at  the  point  in  question 
was  admissible. 

Appeal  from  St.  Louis  Circuit  Court;  D.  D.  Fisher,  Judge. 

Action  by  Catherine  Eckhard  agfainst  the  St.  Louis  Transit 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  an  action  by  plaintiff,  the  widow  of  George  F.  Eck- 
hard, deceased,  to  recover  from  defendant  $5,000  damages  for  the 
negligent  killing  of  her  husband,  the  said  George  F.  Eckhard,  at 
the  intersection  of  South  Broadway  and  Fillmore  streets,  in  the 
city  of  St.  Louis,  Mo.,  on  the  afternoon  of  December  15,  1901. 
The  petition  alleges  the  incorporation  of  defendant ;  its  operation 
of  a  line  of  street  railway  along  South  Broadway;  that  South 
Broadway  and  Fillmore  streets  were  open  public  streets  in  the 
city  of  St.  Louis;  that  George  F.  Eckhard  was  the  lawful  hus- 
band of  plaintiff;  that  on  the  15th  day  of  December,  1901,  and 
within  six  months  of  the  filing  of  the  petition,  George  F.  Eckhard. 
the  husband  of  plaintiff,  was  crossing  South  Broadway  at  the 
intersection  of  Fillmore  street,  when  defendant's  servants  in 
charge  of  its  south-bound  car,  negligently  and  carelessly  and 
without  using  any  care  to  control  the  movements  and  speed  of 
said  car  or  slow  up  or  stop  said  car,  caused  and  suffered  said 
car  to  run  upon  said  crossing  and  said  street  at  a  violent,  ex- 
cessive, and  negligent  speed,  knocking  down,  running  upon,  and 
dragging  the  said  George  F.  Eckhard,  and  causing  the  death  of 
said  George  F.  Eckhard;  that  an  ordinance  then  in  force  re- 
quired defendant's  motormen  and  conductors  to  keep  a  vigilant 
watch  for  persons  on  foot,  either  upon  defendant's  tracks  or 
moving  towards  them,  and  upon  the  first  appearance  of  danger 
to  stop  the  car  within  the  shortest  time  and  space  possible;  that 
at  the  time  of  the  killing  of  said  Eckhard  these  duties  on  the 
part  of  defendant's  servants  were  neglected ;  that  there  was  also 
in  force  at  the  time  of  the  accident  an  ordinance  which  provided 
that  a  car  should  not  be  run  at  a  greater  speed  than  10  miles 
per  hour,  at  the  place  of  the  accident,  and  that  the  car  was  run 
at  a  greater  rate  of  speed  than  specified  in  said  ordinance,  to  wit, 
20  miles  per  hour;  and  that  the  violation  of  said  ordinance  di- 
rectly contributed  to  cause  the  death  of  said  Eckhard.  The  an- 
swer was  a  general  denial,  and  also  contained  a  plea  of 
contributory  negligence,  to  wit:  "That  the  death  of  plaintiff's 
husband  was  occasioned  by  his  own  carelessness  and  negligence 
in  passing  upon  defendant's  track  in  close  proximity  to  defend- 
ant's moving  car,  without  looking  or  listening  for  the  approach 
of  said  car."  To  this  plea  there  was  interposed  a  general  de- 
nial. 

The  testimony  on  part  of  plaintiff  tends  to  show  the  following 
state  of  f?icts:    That  plaintiff  is  the  widow  of  George  F.  Eck- 
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hard,  deceased.  On  Sunday,  December  15,  1901,  deceased,  who 
was  a  night  watchman  at  the  Missouri  Furnace,  left  his  home 
at  the  comer  of  Michigan  avenue  and  Bates  street  at  about  5 :30 
O'clock  in  the  afternoon.  That  he  was  on  his  way  to  the  place 
of  his  employment  and  after  reaching  Broadway  proceeded  south 
on  the  west  side  until  he  reached  Fillmore  street.  That  while 
he  was  crossing  Fillmore  street  on  the  north  crossing  he  was 
killed  by  being  struck  by  the  east  front  end  of  defendant's  south- 
bound car  just  as  he  was  stepping  oS  of  the  track.  That  Broad- 
way is  a  north  and  south  street,  and  Fillmore  is  an  east  and  west 
street,  running  to  the  river,  and  crossing  Broadway  at  about 
6000  south.  That  the  St.  Louis  Transit  Company  operates  its 
lines  along  Broadway  at  that  point  and  has  a  double  track;  the 
track  for  the  north-bound  cars  being  on  the  east  side,  and  the 
track  for  south-bound  cars  being  on  the  west  side  of  Broadway. 
That  there  is  only  one  crossing  from  the  west  to  the  east  side  of 
Broadway  at  that  point,  and  that  the  crossing  is  on  the  north 
side  of  Fillmore  street.  That  the  east  and  west  streets  north  of 
Fillmore  street,  in  their  respective  order,  beginning  with  the  one 
nearest  Fillmore  street,  are  EUwood  street,  Dover  street,  Cald- 
well street.  Bates  street,  and  Fassen  street.  That  there  is  a  graJe 
immediately  north  of  Fillmore  street,  and  that  from  Fassen 
street  to  Fillmore  street  there  is  a  fall  of  about  67  feet,  and  that 
in  the  first  block  north  of  Fillmore  street  there  is  a  fall  of  11 
feet,  and  in  the  second  block  there  is  a  fall  of  14  feet.  That 
the  fall  for  the  two  blocks  immediately  north  of  Fillmore  street 
is  25  feet.  That  from  Fillmore  street  and  Broadway  a  person 
could  see  north  about  a  block  and  a  half  or  two  blocks,  and  that 
Broadway  is  straight  from  that  distance,  and  the  bend  occurs 
after  you  pass  that  distance  north  of  Fillmore  street  The  speed 
of  the  car  was  estimated  by  the  various  witnesses  from  10  to  25 
miles  per  hour.  The  evidence  for  plaintiff  tended  to  show  that 
deceased  stopped  on  the  west  side  of  the  north  crossing  of  Fill- 
more street;  that  there  was  a  north-bound  car  on  the  east  track, 
and  that  after  the  north-bound  car  had  passed  the  Fillmore  street 
crossing  deceased  was  still  seen  at  the  corner  on  the  west  side 
of  the  crossing ;  that  the  bell  of  the  north-bound  car  was  ringing, 
and  that  the  car  had  passed  over  the  north  crossing  before  de- 
ceased undertook  to  cross ;  and  that  the  bell  on  the  south-bound 
car,  which  struck  the  deceased,  was  not  ringing  as  it  approached 
that  crossing. 

The  facts  as  developed  on  the  part  of  the  defendant  were  sub- 
stantially as  follows : 

Reuben  Staten,  a  witness  for  the  defendant,  testified  that  he 
was  standing  on  the  comer  of  Broadway  and  Fillmore  streets 
on  the  evening  of  this  accident.  He  says  that  he  was  standing 
between  30  and  35  feet  south — on  the  south  side  of  the  corner — 
from  the  corner,  between  30  and  35  feet,  and  while  he  was  there 
he  saw  a  man  undertake  to  go  across  the  street  and  a  car  ran 
over  him.  At  the  time  he  saw  him  he  did  not  know  who  the 
man  was,  but  ascertained  who  he  was  directly  afterwards.    This 
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witness  says,  in  answer  to  a  question,  that  the  car  was  run  on 
the  plaintiff's  husband  when  he  stepped  in  the  track;  that  he 
came  from  the  west  side  of  the  street;  that  a  mail  car  was 
coming  north  and  there  was  a  passenger  car  going  south,  and  it 
looked  to  him  as  if  Eckhard  thought  he  could  cross.  The  witness 
then  states  that  Eckhard  stepped  out  in  the  track  and  the  car 
ran  over  him.  The  witness  does  not  undertake  to  fix  the  length 
of  time  after  the  deceased  stepped  onto  the  track  before  the 
car  struck  him;  in  answer  to  a  question,  says  it  was  done  "just 
in  a  jiffy — just  stepped  out  in  the  track."  He  says  the  car  was 
lighted,  and  that  he,  the  witness,  was  standing  on  the  south  side 
of  Fillmore,  between  30  and  35  feet  south  of  the  curbstone  and 
on  the  west  side  of  the  car  track.  It  is  also  stated  by  this  witness 
that  just  before  plaintiff's  husband  went  onto  the  track  he  was 
looking  right  straight  in  front  of  him;  didn't  turn  his  head: 
"He  looked  neither  north  or  south.  He  looked  to  me  as  though 
he  was  looking  at  the  mail  car."  The  mail  car  was  in  the  direc- 
tion in  which  he  was  looking.  This  witness  further  states,  in 
answer  to  questions,  that  before  deceased  stepped  onto  the  track 
the  mail  car  had  passed  north.  That  statement  is  then  qualified, 
b}-  his  saying  that  the  two  cars  came  almost  exactly  on  the 
crossing  together.  Then  the  further  statement  is  made,  in  answer 
to  a  question,  that  when  the  mail  car  passed  north  Mr.  Eckhard 
proceeded  to  cross  the  track,  and  the  car  struck  him  instantly. 
On  cross-examination  of  this  witness  he  is  unable  to  fix  the  dis- 
tance that  the  mail  car  was  beyond  the  crossing  before  Eckhard 
undertook  to  cross  the  track.  He  says  he  was  looking  at  the 
man  when  the  car  struck  him:  "It  was  done  so  quick  a  man 
couldn't  just  tell  how  far  it  was;  but  it  seemed  as  though  he 
aimed  to  get  by  before  the  other  car  came."  This  witness  also 
fails  to  fix  the  distance  from  the  crossing  that  the  south-bound 
car,  which  struck  Eckhard,  was  when  Eckhard  undertook  to 
cross  the  track,  but  simply  says :  "It  was  but  a  little  ways  from 
the  crossing."  The  body  of  the  deceased  was  found  on  the  east 
side  of  the  south-bound  track. 

The  testimony  of  Edward  Martin,  the  motorman,  as  to  how 
this  accident  occurred,  was  as  follows:  "Q.  Now,  tell  the  jury 
in  your  own  way  just  how  this  accident  occurred,  at  or  near 
Broadway  and  Fillmore  streets,  on  the  night  of  December  15th, 
last.  A.  Well,  on  the  night  of  December  15th,  Sunday  evening, 
when  I  went  south  about  5 :45  and  got  close  to  Fillmore  street, 
I  saw  a  man  leave  the  sidewalk  and  start  towards  the  track. 
Q.  What  did  you  do?  A.  I  commenced  stopping  the  car  and 
sounding  my  gong.  Q.  Did  you  ring  the  bell?  A.  Yes,  sir; 
ringing  the  bell  when  I  was  coming  up  to  the  street.  Q.  Well, 
what  did  this  man  do?  A.  He  just  kept  walking  right  towards 
the  car  track.  When  I  got  up  within — the  car  got  within — about 
30  feet  of  him,  I  couldn't  see  that  he  saw  the  car,  and  I  com- 
menced to  holler.  Then  I  reversed  the  car  when  I  got  about  15 
feet  of  him,  and  he  never  made  any  signs  that  I  saw  that  he 
saw  the  car  until  the  car  got  within  about  4  feet  of  him,  and  he 
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throwed  his  arms  up,  and  the  car  struck  him.    Q.  What  do  you 
mean  by  reversing  the  car?    A.  Well,  pulling  your  reverse  lever 
back.    Q.  Is  that  a  more  powerful  agency  than  the  brake?    A. 
Yes,  sir.    Q.  Is  that  the  most  powerful  agency  you  have  at  your 
command  as  motorman  to  stop  the  car?    A.  Well,  to  make  a 
sudden  stop  it  is.    Q.  You  applied  your  reverse  power,  did  you? 
A.  Yes,  sir.    Q.  Did  the  car  slide  or  stop?    A.  Well,  the  track 
was  bad — snowy  and  icy  on  the  track — ^and  the  car  slid  for  a 
ways.    Q.  You  reversed  the  car  before  you  struck  him  ?    A.  Yes, 
sir.    Q.  You  rang  the  bell,  did  you,  when  you  saw  him  approach- 
ing the  track?    A.  I  was  ringing  the  bell  before  I  saw  him  ap- 
proaching the  track.    Q.  Did  you  ring  it  after  you  saw  him  walk- 
ing towards  the  track?     A.  Yes,  sir.     Q.  Did  he  look  in  the 
direction  of  your  car  before  he  went  upon  the  track?    A.  No, 
sir;  he  never  looked  towards  my  car  that  I  could  see.    Q.  Was 
it  possible  for  you  to  stop  your  car  after  you  saw  he  was  going 
upon  the  track?    A.  No,  sir;  it  wasn't.     Q.  Before  you  struck 
him?    A.  No,  sir;  it  wasn't.     Q.  Was  it  a  down  grade  there? 
A.  Yes,  sir.    Q.  How  fast  were  you  running  at  the  time  of  the 
accident  and  just  prior  to  it?    A.  Well,  to  the  best  of  my  knowl- 
edge it  would  be  10  miles  an  hour.    Q.  And  you  were,  about  the 
time  you  came  to  Fillmore  street,  going  south?     A.  Yes,  sir. 
Q.  Where  wjas  Eckhard  with  reference  to  the  crossing  when  the 
car  struck  him?    A.  He  was  on  the  south  side.    Q.  What  posi- 
tion with  reference  to  the  two  rails  of  the  south-bound  track? 
What  position  was  he  with  reference  to  the  two  rails?    A.  Well, 
he  was   walking  right  straight  across  them — ^as  near  straight 
across  as  I  could  see.    Q.  Was  your  car  lighted?    A.  Yes,  sir." 
Upon  cross-examination  this  witness  was  unable  to  state  within 
what  number  of  feet  this  car  could  have  been  stopped  running  at 
10  miles  an  hour  in  the  condition  of  the  track  on  that  night,  ex- 
cept to  say  that  he  guessed  it  could  have  been  stopped  within 
about  50  feet.    On  further  cross-examination  he  testified  as  fol- 
lows:    "Q.  It  was  the  east  front  end  of  your  car  that  struck 
him,  wasn't  it?    A.  Yes,  sir;  it  was  the  left  east  front.    Q.  You 
testified  which  of  the  corners  it  was ;  it  was  the  leit  front  end  of 
your  car?    A.  Yes,  sir.    Q.  It  was  the  east  front  end  as  you  were 
going  south?    A.  Yes,  sir.    Q.  And  he  was  on  the  easternmost 
rail  of  the  south-bound  track  as  you  struck  him?    A.  Yes,  sir; 
one  more  step  and  he  would  haVe  been  across.    Q.  Now  tell  us^ 
if  you  pease,  what  your  testimony  was  before  the  coroner's  jur>', 
so  far  as  the  number  of  feet  ahead  of  your  car  Eckhard  was  at 
the  time  you  first  saw  him.    *    *    *    Q.  You  testified  that  you 
were  going  south  at  Broadway  and  Fillmore  streets  and  saw 
a  man  30  feet  ahead  and  rang  and  shouted,  is  that  correct?    A. 
Yes,  sir.     Q.  You  didn't  see  him  SO  feet  ahead,  you  saw  him 
about  30  feet  ahead?    A.  I  wouldn't  say  now;  whatever  I  re- 
membered then — whatever  I  said  then — was  right.    Q.  That  was 
nearer  right  than  it  is  to-day  ?    A.  No,  sir ;  anything  I  say  to-day 
is  right,  so  far  as  I  know.    Q.  Did  you  see  him  at  any  time  before 
he  got  on  the  track?    A.  Yes,  sir.    Q.  Did  ycu  see  him  coming 
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towards  the  track?  A.  Yes,  sir.  Q.  How  far  away  from  him 
were  you  at  the  time  you  saw  him  coming  towards  the  track? 
A.  That  I  couldn't  say  to-day,  just  how  far  away  from  him  I 
was,  but  not  very  far.  Q.  You  were  30  feet  away  from  him  after 
you  saw  him  on  the  track?  A.  No,  sir;  I  wasn't.  Q.  You  said 
before,  the  car  was  going  south  on  Broadway  and  Fillmore  and 
you  saw  a  man  30  feet  ahead  and  rang  and  shouted.  Was  that 
after  he  was  on  the  track?  (Objected  to,  unless  the  question  is 
put  to  the  witness  as  it  was  at  the  coroner's  office.)  Q.  (Read- 
ing from  testimony  taken  at  the  coroner's  office).  *Tell  the  jury 
what  you  know  about  the  death  of  Mr.  Eckhard,'  and  your  an- 
swer was,  'When  I  went  south  at  Broadway  and  Fillmore  street 
I  saw  a  man  crossing  the  street  about  30  feet  in  front  of  me  and 
sounded  my  gong  and  shouted,  but  could  not  make  him  hear  me 
and  struck  him.'  Is  that  correct?  A.  When  I  first  saw  him  he 
was  walking  towards  the  track,  but  I  was  not  30  feet  away  from 
him  when  he  got  on  the  track;  I  want  you  to  understand  that. 
I  wasn't  30  feet  away  from  him.  Q.  Well,  how  far  was  Eckhard 
from  the  curb  when  you  first  saw  him?  A.  From  where?  Q. 
From  the  curb  at  the  sidewalk?  A.  Well,  I  couldn't  say  that  ex- 
actly, how  far  he  was;  he  was  between  the  sidewalk  and  the 
track.  Q.  And  you  are  positive  he  was  on  the  south  crossing, 
are  you?  A..  Yes,  sir;  I  am.  Q.  Now,  let  me  ask  you,  Mr. 
Martin,  don't  you  know,  as  a  matter  of  fact,  that  there  is  no 
crossing  on  Broadway  from  the  west  side  to  the  east  side  on  the 
south  side  of  Fillmore  street?  A.  I  know  that  Fillmore  does  not 
cross  Broadway,  but  it  comes  up  to  Broadway.  Q.  What  is 
that?  Do  you  say  Fillmore  doesn't  run  beyond  Broadway?  A 
No,  sir ;  it  doesn't.  Q.  It  runs  up  to  Broadway  ?  A.  Well,  now 
look  here —  Q.  Let  us  get  the  fact.  A.  Yes,  sir;  that  is  what 
I  am  trying  to  tell  you.  Now,  I  am  not  much  acquainted  with  it, 
only  know  when  I  got  there  with  the  car,  riding  on  a  car,  when 
I  got  to  Fillmore  street,  I  struck  the  man  with  the  car  at  the 
south  crossing  of  it;  that  is  what  I  know  about  Fillmore.  Q. 
Does  Fillmore  run  through  to  the  river  at  that  point  or  not?  A. 
I  can't  say  now,  it  has  been  quite  a  while  ago.  Q.  Isn't  it  a  fact 
that  there  is  no  crossing  on  the  south  side  of  Fillmore  street 
from  Broadway  on  the  west  side  to  the  east  side  ?  A.  Now  a  year 
ago  it  was  that  happened,  and  I  could  have  told  you ;  I  wouldn't 
say  it  now ;  it  is  quite  awhile,  and  I  ain't  been  down  on  Broadway 
since,  and  I  don't  remember.  Q.  You  are  positive,  however,  that 
the  man  was — that  you  first  saw  him  when  you  were  some  30 
feet  of  him,  are  you?  A.  N,.;,  sir;  I  wouldn't  say  30  feet,  but 
something  like  that." 

Martin  Dougherty,  a  witness  for  the  plaintiff,  testified  that  Mr. 
Martin,  the  motorman,  told  him  that  Mr.  Eckhard  was  not  very 
far  from  him  when  he  first  saw  him,  about  10  or  12  feet;  he  was 
stepping  right  on  the  track,  and  as  soon  as  he  saw  him  he  tried 
to  reverse  his  car  and  the  car  struck  him.  Mrs.  Price  and  her 
daughter  were  introduced  by  defendant,  who  corroborated  the 
motorman  as  to  the  ringing  of  the  bell  from  the  time  he  left  Ell- 
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wood  street  on  down  the  hill  until  the  accident  happened.  De- 
fendant then  offered  in  evidence  certain  parts  of  the  testimony 
of  Koehler,  Lalley,  and  Berry,  taken  at  the  coroner's  inquest,  for 
the  purpose  of  contradicting^  those  witnesses  who  testified  for  the 
plaintiff  upon  the  trial  of  this  cause. 

Defendant,  at  the  close  of  the  testimony  on  the  part  of  the 
plaintiff,  requested  an  instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  directing  the  jury  to  find  the  issues  for  the  defend- 
ant, which  was  by  the  court  overruled.  This  request  was  again 
renewed  at  the  close  of  all  the  testimony  in  the  cause  and  was 
again  by  the  court  denied. 

The  instructions  given  by  the  court  were  as  follows: 

"No.  1.  If  the  jury  find  and  believe  from  the  evidence  that 
Fillmore  street  and  Broadway  were,  on  December  15,  1901,  open, 
public  streets  within  the  city  of  St.  Louis;  and  if  the  jury  further 
find  and  believe  from  the  evidence  that,  at  said  time,  the  defend- 
ant operated  an  electric  railway  along  and  upon  Broadway,  was 
using  the  tracks,  and  owned  and  operated  the  railway  car  men- 
tioned in  the  evidence,  for  the  purpose  of  transporting  persons 
for  hire  from  one  point  to  another  in  said  city,  and  that  on  said 
day  George  F.  Eckhard  was  the  husband  of  plaintiff,  that  plain- 
tiff's said  husband  was  at  said  date  crossing  from  the  west  to 
the  east  side  of  Broadway  at  its  intersection  with  Fillmore  street, 
and  that  while  he  was  so  crossing,  defendant's  south-bound  car 
run  upon  said  crossing  and  street  at  a  violent,  excessive,  and 
negligent  speed,  knocking  down,  running  upon,  and  dragging 
the  said  George  F.  Eckhard  and  injuring  him  to  such  an  extent 
as  to  cause  his  death;  and  if  the  jury  further  find  and  believe 
from  the  evidence  that  defendant's  agents,  servants,  and  em- 
ployees in  charge  of  and  operating  said  car  either  saw,  or  bv 
keeping  a  vigilant  watch  for  persons  moving  toward  the  track 
upon  which  said  car  was  being  propelled  could  have  seen,  said 
Eckhard  moving  toward  and  across  said  track,  and  in  danger  of 
injury,  and  that  after  seeing  said  Eckhard  moving  towards  and 
upon  said  track,  or,  after  they  could  have  seen,  by  keeping  a 
vigilant  watch  as  aforementioned,  defendant's  agents,  servants, 
and  employees,  or  either  of  them,  could,  by  stopping  said  car 
within  the  shortest  time  and  space  possible  under  the  circum- 
stances, have  averted  said  injury,  and  neglected  so  to  do;  and 
if  the  jury  further  find  and  believe,  from  the  evidence,  that  said 
George  F.  Eckhard  exercised  ordinary  care  and  prudence  in 
walking  towards  and  across  said  track — then  your  verdict  should 
be  for  the  plaintiff. 

"No.  2.  The  court  instructs  the  jury  that,  if  you  find  and  be- 
lieve, from  the  evidence,  that  Fillmore  street  and  Broadway  were, 
on  December  15,  1901,  open,  public  streets  in  the  city  of  St. 
Louis,  and  that  at  said  time  the  defendant  owned  and  operated 
an  electric  railway  running  north  and  south  along  Broadway,  for 
the  purpose  of  transporting  persons  for  hire  from  one  point  to 
another  in  said  city,  and  was  using  the  tracks,  and  owned  and 
operated  the  railway  car  mentioned  in  the  evidence,  and  that  on 
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said  day  George  F.  Eckhard  was  the  husband  of  plaintiff;  and 
if  you  further  find,  from  the  evidence,  that  plaintiff's  husband 
was  at  said  date  crossing  Broadway  at  the  intersection  of  Fill- 
more street,  and  that  while  he  was  so  crossing  he  was  knocked 
down,  run  upon,  and  dragged  by  the  car  mentioned  in  the  evi- 
dence, and  injured  to  such  an  extent  as  to  cause  his  death ;  and 
if  you  further  find  and  believe,  from  the  evidence,  that  said 
George  F.  Eckhard  exercised  ordinary  care  and  prudence  in 
stopping,  looking,  and  listening  for  the  approach  of  said  car,  be- 
fore walking  on  and  crossing  said  track,  and  that  defendant's 
agents,  servants,  and  employees  in  charge  of  and  operating  said 
car,  either  saw,  or  by  the  exercise  of  ordinary  care  on  their  part 
could  have  seen,  said  Eckhard  moving  towards  and  across  said 
tracks,  and  that  after  seeing  said  Eckhard,  or  after  by  the  ex- 
ercise of  ordinary  care  they  might  have  seen  said  Eckhard,  they 
could  have  stopped  said  car  in  time  to  have  avoided  said  injury, 
and  neglected  so  to  do — then  your  verdict  should  be  for  plaintiff. 

'*No.  3.  The  court  instructs  the  jury  that  by  'ordinary  care' 
is  meant  such  care  as  an  ordinary  prudent  man  would  use  under 
like  circumstances.  And  the  court  further  instructs  you  that 
the  law  presumes  that  Eckhard  was  using  ordinary  care  at  the 
time  of  the  accident,  and  the  burden  of  proving  the  want  of  such 
care  rests  upon  defendant. 

"No.  4.  If  the  jury  find,  from  the  evidence,  the  plaintiff  is  en- 
titled to  recover,  you  will  assess  her  damages  in  the  sum  of 
$5,000." 

To  the  giving  of  each  of  which  instructions  defendant  at  the 
time  excepted. 

Defendant's  instructions  given : 

"No.  1.  If  you  find  from  the  evidence  that  the  deceased  was 
walking  along  and  upon  Broadway  street  for  the  purpose  of 
crossing  defendant's  track  in  said  street,  then  it  was  the  duty  of 
the  deceased,  while  approaching  defendant's  street  car  track,  to 
look  in  the  direction  from  which  the  car  was  approaching, 
and  also  to  listen  for  the  purpose  of  ascertaining  whether  a  car 
was  approaching  or  not ;  and  if  he  found  from  such  means  that 
a  car  was  approaching  so  near  as  that  there,  was  danger  of  a 
collision,  then  it  was  deceased's  duty  to  stop  before  going  upon 
the  track,  and  to  let  the  car  pass  without  interference  or  delay. 
If  the  jury  find  from  the  evidence  that  the  deceased  failed  to 
look  or  to  listen,  or  that  if  he  did  look  and  listen  that  he  failed  to 
heed  what  he  saw  or  heard,  and  that  the  situation  was  such 
that  by  looking  or  listening  he  might  have  seen  or  heard  the 
approach  of  the  car  in  time  to  have  avoided  the  accident,  and 
that  he  failed  to  do  so,  and  that  such  failure  directly  contributed 
to  causing  deceased's  injury  and  death,  then  the  plaintiff  cannot 
recover,  and  your  verdict  must  be  for  the  defendant. 

"No.  2.  While  the  burden  of  proof  is  upon  the  defendant  to 
^tablish  its  plea  of  contributory  negligence  upon  the  part  of  the 
deceased,  yet  this  does  not  relieve  the  plaintiff  from  establishing 
by  a  preponderance  or  the  greater  weight  of  the  evidence  that 
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the  sole  cause  of  deceased's  injury  was  the  negligence  of  the  de- 
fendant's agent,  as  defined  in  the  other  instructions,  and,  not- 
withstanding defendant's  plea  of  contributory  negligence,  that  the 
burden  of  proof  rests  upon  the  plaintiff  throughout  the  trial  of 
the  case;  and  if  the  jury  find  from  the  evidence  that  the  death 
of  the  deceased  was  caused  by  an  accident  for  which  neither 
party  is  responsible,  or  from  the  combined  and  concurring  negli- 
gence of  the  deceased  and  the  motorman  in  the  manner  set  out 
in  the  instructions,  then  the  plaintiff  is  not  entitled  to  recover, 
and  your  verdict  must  be  for  the  defendant. 

"No.  3.  The  jury  are  the  sole  judges  of  the  credibility  of  the 
witnesses  and  of  the  weight  to  be  given  to  their  testimony,  and,  in 
determining  the  weight  and  credibility  to  be  given  to  the  testi- 
mony of  any  witness,  the  jury  may  take  into  consideration  his 
interest  in  the  proceeding,  his  attitude  towards  either  the  plain- 
tiff or  the  defendant,  and  his  bias  or  prejudice,  if  any,  all  of 
which  are  to  be  ascertained  from  the  conduct  of  the  witness 
upon  the  stand;  the  testimony  by  such  witness  taken  into  con- 
sideration with  all  the  other  testimony  in  the  case  and  the  phys- 
ical fact  shown  to  exist.  And  if  the  jury  believe  that  any  witness 
has  willfully  sworn  falsely  to  any  material  facts,  that  may  dis- 
regard all  or  any  part  of  such  witness'  testimony. 

"No.  4.  Even  if  the  jury  do  find  from  the  evidence  that  the 
motorman  in  charge  of  said  car  saw  the  plaintiff's  husband  ap- 
proaching the  track  in  front  of  the  car,  the  motorman  had  the 
right  to  assume  and  act  upon  the  presumption  that  the  plaintiff's 
husband  would  stop  before  going  upon  the  track,  and  was  under 
no  duty  to  attempt  to  stop  the  car  until  he  became  aware  that 
the  plaintiff's  husband  was  going  to  get  on  the  track  in  front  of 
the  car,  or  until  his  conduct  and  actions  would  have  led  a  person 
of  ordinary  prudence  to  conclude  that  he  was  going  to  do  so." 

The  following  instruction  was  requested  by  the  defendant, 
which  was  by  the  court  refused: 

"In  determining  whether  or  not  the  defendant's  motorman  in 
charge  of  the  car  could  have  stopped  the  car  after  seeing  the 
deceased  in  the  act  of  going  upon  the  track,  the  jury  will  take 
into  consideration  the  means  at  his  command,  the  condition  of  the 
weather,  and  the  condition  of  the  track ;  and,  if  the  jury  believe 
from  the  evidence  that  when  defendant's  motorman  saw  the  de- 
ceased about  to  go  upon  the  track  the  motorman  rang  his  bell, 
reversed  his  motive  power,  and  that  notwithstanding  these  facts 
he  was  unable  to  stop  the  car  owing  to  the  condition  of  the 
track,  then  the  defendant  is  not  liable,  and  the  plaintiff  cannot 
recover." 

This  cause  was  submitted  to  the  jury  upon  the  evidence  and 
instructions  of  the  court,  and  they  returned  a  verdict  for  the 
plaintiff  in  the  sum  of  $5,000.  Judgment  was  accordingly  en- 
tered, and  from  this  judgment  defendant  in  due  time  and  form 
prosecuted  this  appeal,  and  the  record  is  now  before  us  for  con- 
sideration. 
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Boyle,  Priest  &  Lehmann  and  Geo,  W.  Basley,  for  appellant. 
Rassieur  &  Buder  and  John  W.  Benstein,  for  respondent. 

Fox,  J.  (after  stating  the  facts).  The  first  and  most  vital 
proposition  with  which  we  are  confronted  in  this  cause  is  the 
contention  of  defendant,  so  earnestly  and  ably  presented  by 
counsel,  that  the  demurrer  to  the  evidence  interposed,  either  at 
the  close  of  plaintiff's  case  or  at  the  close  of  the  entire  case, 
should  have  been  sustained  and  the  jury  directed  to  return  a  ver- 
dict for  the  defendant.  This  contention  is  based  upon  the  de- 
cided views  expressed  by  counsel  that  deceased  failed  to  look 
or  listen  in  approaching  the  crossing  of  the  street  railway,  hence 
was  guilty  of  contributory  negligence  and  is  not  entitled  to  re- 
cover, and  it  was  the  duty  of  the  court,  upon  the  facts  disclosed 
upon  the  trial,  to  so  declare.  In  actions  of  this  character,  where 
negligence  is  shown  on  the  part  of  the  railway  company  in  the 
operation  of  its  cars  and  injury  results  therefrom,  the  plaintiff 
in  such  actions  is  entitled  to  recover,  unless  it  is  shown  by  sat- 
isfactory evidence  that  the  party  injured  was  guilty  of  con- 
tributory negligence.  In  other  words,  where  the  injury  is 
reasonably  and  satisfactorily  accounted  for,  by  reason  of  negli- 
gence on  the  part  of  the  defendant,  then  the  burden  rests  upon 
the  defendant  to  establish  such  contributory  negligence  as  would 
defeat  a  recovery.  It  is  apparent  that  the  position  of  learned 
counsel  for  appellant,  upon  this  proposition,  must  find  its  sup- 
port upon  the  theory  that  the  facts  developed  at  the  trial  estab- 
lished contributory  negligence  on  the  part  of  the  deceased. 
This  leads  us  to  inquire  when  and  under  what  state  of  facts  is 
the  court  warranted  in  declaring,  as  a  matter  of  law,  that  the 
party  injured  was  guilty  of  contributory  negligence? 

The  rules  of  law  applicable  to  this  inquiry  are  well  settled  in 
this  state.  The  issue  of  contributory  negligence  on  the  part  of 
the  plaintiff's  deceased  husband  is  sharply  presented  in  the  an- 
swer of  defendant  and  the  replication  of  plaintiff.  It  is  averred 
in  the  answer  "that  the  death  of  plaintiff's  husband  was  occa- 
sioned by  his  own  carelessness  and  negligence  in  passing  upon 
defendant's  track  in  close  proximity  to  defendant's  moving  car, 
without  looking  or  listening  for  the  approach  of  said  car";  and 
this  plea  is  denied  by  the  plaintiff.  If  the  facts  bearing  upon 
this  issue  developed  at  the  trial  are  undisputed,  and  reasonable 
men  cannot  differ  in  their  inference  from  such  facts,  then  it  was 
clearly  the  duty  of  the  court  to  decide  that  issue  as  a  matter  of 
law.  But,  on  the  other  hand,  as  was  said  in  Berry  et  al.  v. 
Railway  Co.  (Mo.)  25  S.  W.  229:  "When  the  facts  bearing 
on  the  issue  are  disputed,  or  when  they  are  undisputed  but  admit 
of  different  constructions  and  inferences,  it  must  be  left  to  the 
jury."  Marshall  v.  Shricker,  63  Mo.  308 ;  Mauerman  v.  Siemerts, 
71  Mo.  101;  Charles  f.  Patch,  87  Mo.  450;  Tabler  v.  Railroad, 
93  Mo.  79,  5  S.  W.  810;  Fletcher  v.  Railroad,  64  Mo.  484; 
Huhn  r.  Railroad,  92  Mo.  440,  4  S.  W.  937 :  Railroad  v.  Ives, 
144  u.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485 :  Roddv  z\  Rail- 
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road,  104  Mo.  234,  IS  S.  W.  1112,  12  L.  R.  A.  746,  24  Am,  St. 
Rep.  333;  Bell  v.  Railroad,  72  Mo.  50;  Nag^el  v.  Railroad,  75 
Mo.  653,  42  Am.  Rep.  418;  Petty  v.  Railroad,  88  Mo.  306;  Oster- 
ta^  V.  Railroad,  64  Mo.  421.  If  the  facts  as  to  the  contributory 
negligence  complained  of  in  this  cause  are  undisputed  and  are  not 
susceptible  of  different  constructions  and  inferences,  then  clearly 
it  was  the  duty  of  the  court  to  direct  a  verdict  for  the  defend- 
ant. But,  on  the  other  hand,  as  was  ruled  in  Buesching  z\  St. 
Louis  Gaslight  Co.,  73  Mo.  219,  39  Am.  Rep.  503:  "When  the 
facts  are  disputed,  or  the  credibility  of  witnesses  is  drawn  in 
question,  or  a  material  fact  is  left  in  doubt,  or  there  are  inferences 
to  be  drawn  from  facts  proved,  the  case,  under  proper  instruc- 
tions, should  be  submitted  to  the  jury."  Kelly  v.  Railroad,  70 
Mo.  609. 

This  leads  us  to  the  consideration  of  the  facts  developed  at  the 
trial  upon  which  this  cause  was  submitted  to  the  jury.  Upon 
the  trial  the  ordinances  alleged  in  the  petition  were  introduced 
in  evidence ;  one  requiring  defendant's  motorman  and  conduc- 
tors to  keep  a  vigilant  watch  for  persons  on  foot,  either  upon 
defendant's  tracks  or  moving  towards  them,  and  upon  the  first 
appearance  of  danger  stop  the  car  within  the  shortest  time  and 
space  possible;  the  other  providing  that  the  cars  operated  upon 
the  railway  should  not  be  run  at  a  greater  speed  tjian  10  miles 
per  hour  at  the  place  of  the  accident.  As  indicated  in  the  state- 
ment of  facts  of  this  case,  plaintiff's  deceased  husband,  George 
F.  Eckhard,  was  a  night  watchman  at  some  business  place,  and 
at  the  time  of  this  accident,  about  5  :40  in  the  afternoon,  he  w^as 
proceeding  to  his  work.  He  went  south  on  Broadway  until 
he  reached  Fillmore  street.  The  darkness  of  night  was  fast  ap- 
proaching, in  fact  at  the  time  of  the  accident  it  was  just  about 
dark.  Broadway,  it  seems  from  the  testimony,  is  a  north  and 
south  street,  and  Fillmore  is  an  east  and  west  street,  crossing 
Broadway  at  the  point  of  the  accident.  On  Broadway  the  de- 
fendant operated  its  line  of  cars  over  a  double  track;  the  track 
for  the  north-bound  cars  being  on  the  east  side,  and  the  track  for 
the  south-bound  cars  being  on  the  west  side,  of  Broadway.  The 
testimony  at  least  indicated  that  the  deceased,  after  reaching 
Fillmore  street,  stopped  on  the  west  side  of  the  north  crossing 
of  Fillmore  street.  It  further  appears  in  evidence  that  there 
was  a  north-bound  car  being  propelled  on  the  east  track,  and 
after  the  north-bound  car  had  passed  the  Fillmore  street  cross- 
ing deceased  started  across  to  the  east  side,  and  just  about  the 
time  he  reached  the  east  rail  of  the  west  track  he  was  struck 
by  the  east  front  end  of  the  south-bound  car  and  killed.  Two 
or  three  witnesses  introduced  by  the  plaintiff,  with  sufficient 
knowledge  and  experience  as  to  authorize  them  to  testify  as  to 
the  speed  of  this  car,  stated  that  the  car  was  running  from  20 
to  25  miles  an  hour.  It  is  undisputed  that  at  that  point  it  was  a 
downgrade ;  that  the  fall  for  the  two  blocks  immediately  north 
of  Fillmore  street,  the  direction  from  which  this  car  was  com- 
ing, is  25  feet.    There  was  other  testimony  showing  the  distance 
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the  car  ran  after  striking^  plaintiff's  deceased  husband  which 
strikingfly  emphasizes  the  fact  that  the  car  was  beings  operated 
at  a  very  rapid  speed.  Upon  this  showing,  at  the  close  of  the 
plaintiff's  case,  we  have  confronting  us  a  state  of  facts  which  at 
least  strongly  tends  to  prove  the  careless  and  negligent  operation 
of  the  car  at  the  place  of  the  accident,  in  violation  of  the  express 
provisions  of  the  ordinances  introduced  in  evidence.  At  the 
point  where  these  negligent  acts  were  committed,  plaintiff's 
husband  was  killed  by  the  car  operated  in  the  careless  and  negli- 
gent manner  as  indicated  in  the  showing  made  by  the  plaintiff. 
This  proof,  in  connection  with  the  presumption  which  the  law 
indulges  as  to  the  care  and  prudence  of  the  deceased  in  ap- 
proaching and  crossing  defendant's  railway  tracks,  in  our  opinion, 
entitled  the  plaintiff  to  go  to  the  jury. 

If  the  repeated  and  well-considered  adjudications  of  this  court, 
announcing  the  doctrine  as  to  the  presumptions  indulged  in  favor 
of  the  injured  party,  are  to  be  longer  followed,  then  there  is  no 
escape  from  the  conclusion  that,  upon  the  facts  developed  at  the 
close  of  the  plaintiff's  case,  the  presumption  must  be  indulged 
that  deceased,  in  approaching  and  crossing  defendant's  tracks, 
was  in  the  exercise  of  proper  care.  In  Weller  v.  Railway  Co., 
164  Mo.,  loc.  cit.  198,  64  S.  W.  141,  86  Am.  St.  Rep.  592,  it  was 
said:  "The  presumption  must  be  indulged  that  deceased  did 
look  and  listen  before  attempting  to  cross  the  track ;  that  is,  that 
he  was  in  the  exercise  of  proper  care.  Deceased  had  the  right 
to  presume  that  the  defendant  would  obey  the  ordinances  of  the 
city  regulating  the  speed  of  railroad  trains,  and,  when  this  pre- 
sumption, together  with  the  presumption  that  the  deceased  was 
at  the  time  of  the  accident  in  the  exercise  of  due  care,  are  in- 
dulged, the  plaintiff  was  entitled  to  recover,  unless  it  con- 
clusively appeared  from  the  evidence  adduced  by  plaintiff,  either 
by  the  direct  or  cross-examination  of  her  own  witnesses,  that  her 
deceased  husband  was  guilty  of  negligence  contributing  directly 
to  his  own  injury.  Stone  v.  Hunt,  94  Mo.  475,  7  S.  W.  431 ; 
Buesching  v.  St.  Louis  Gaslight  Co.,  73  Mo.  219.  39  Am.  Rep. 
503;  Warren  v.  St.  Louis  Merchants'  Exchange,  52  Mo.  App. 
157.  And  in  order  to  overcome  the  presumption  and  to  defeat 
plaintiff's  action,  it  devolved  upon  defendant  to  show  by  the 
weight  of  the  evidence  a  failure  on  the  part  of  deceased  to 
exercise  ordinary  care  to  avoid  the  injury,  and  that  his  failure 
to  exercise  such  care  was  its  proximate  cause,  and  so  direct 
and  immediate  that,  but  for  the  want  of  such  ordinary  care, 
the  injury  would  not  have  occurred."  In  Buesching  z\  Gaslight 
Co.,  supra,  it  was  said:  "The  presumption  of  due  care  always 
obtains  in  favor  of  plaintiff  in  an  action  to  recover  damages  for 
an  injury  sustained  by  him  through  the  alleged  negligence  of 
another."  The  rules  of  law  announced  in  the  cases  above  cited 
were  fully  reviewed  by  this  court,  as  well  as  the  St.  Louis  Court 
of  Appeals,  in  the  recent  cases  of  Riska  z\  Railwav  Co.,  79  S. 
W.  445,  180  Mo.  168,  and  Dietring  v.  Transit  Co.  '(Mo.  App.) 
85  S.  W.  140,  and  unqualifiedly  approved. 
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This  brings  us  to  the  consideration  of  the  remaining^  proposi- 
tion involved  in  the  first  contention  based  upon  the  action  of  the 
court  in  overruling  the  demurrer  to  the  evidence  at  the  close  of 
the  entire  case.  The  position  of  counsel  for  defendant  cannot 
be  maintained  upon  this  proposition,  unless  all  the  facts  de- 
veloped in  the  trial  of  this  cause,  upon  a  fair  and  reasonable 
consideration  of  them,  point  irresistibly  to  but  one  conclusion: 
that,  is,  that  the  plaintiff's  deceased  husbapd  was  guilty  of 
contributory  negligence  in  approaching  and  crossing  the  tracks 
of  the  defendant.  If,  upon  due  and  proper  consideration  of  all 
the  testimony  introduced  in  this  cause,  reasonable  men  might 
differ  as  to  the  inferences  to  be  drawn  from  the  facts  disclosed 
by  such  testimony,  and  such  facts  reasonably  admit  of  different 
constructions  and  inferences,  then  we  take  it,  under  the  well- 
settled  rules  of  law  repeatedly  announced  by  this  court,  that 
the  question  of  contributory  negligence  must  be  left  to  the 
jury.  The  testimony  as  offered  by  the  defendant  falls  far  short 
of  showing  such  a  state  of  facts  as  would  have  authorized  the 
trial  court  to  sustain  the  demurrer  to  the  evidence  interposed  by 
the  defendant.  It  may  be  said  that  in  the  testimony  of  the  two 
witnesses,  upon  whose  testimony  the  defendant  must  chiefly  rely 
as  supporting  their  views  upon  this  contention,  Reuben  Staten 
and  the  motorman,  Martin,  may  be  found  statements  tending 
strongly  to  show  that  the  deceased  did  not  look  or  listen  in  ap- 
proaching and  crossing  the  tracks  of  the  defendant,  and  that 
upon  getting  on  the  track  he  was  instantly  struck  by  the  car 
being  operated  by  the  defendant's  motorman;  yet,  when  we 
analyze  their  entire  testimony,  it  signally  fails  to  show,  with 
such  conclusiveness  as  the  law  requires,  as  would  warrant  the 
favorable  action  of  the  court  upon  the  request  by  the  defendant, 
that  the  deceased  was  guilty  of  contributory  negligence.  It  is 
true  that  witness  Staten  says  that  the  deceased  walked  directly 
across  the  track  and  was  looking  directly  in  front — neither  look- 
ing to  the  north  nor  the  south.  This  statement,  however,  is 
followed  by  an  additional  statement  which  clearly  indicates  that 
he  did  see  the  car  and  was  trying  to  avoid  it.  Upon  cross- 
examination  this  witness  says:  "It  seemed  as  though  he  aimed 
to  get  by  before  the  other  car  came."  We  are  unable  to  under- 
stand how  the  deceased  could  aim  to  cross  over  the  track  before 
the  other  car  came,  unless  he  saw  or  knew  the  car  was  coming. 
This  witness*  testimony  should  certainly  not  be  construed  as 
showing  conclusively  that  the  deceased  did  not  look  or  listen 
and  did  not  see  the  approach  of  that  car  that  struck  him.  We 
find  in  his  testimony  the  further  statement  as  to  the  appearance 
of  the  conditions  presented  to  him.  He  says  there  was  a  mail 
car  coming  north  and  a  passenger  car  going  south,  and  it  looked 
to  him  that  Eckhard  "thought  he  could  cross."  We  are  unable 
to  see  why  a  witness  should  conclude  that  Eckhard  thought  he 
could  cross  if  he  had  no  knowledge  by  looking  or  listening  that 
a  car  was  approaching.  If  he  neither  looked  nor  listened  and 
was  oblivious  to  the  approach  of  any  car,  we  see  no  reason  why 
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he  should  entertain  any  thought  about  it,  as  to  whether  he  could 
cross  or  not.  The  only  way  it  could  look  to  the  witness  that 
Eckhard  thought  he  could  cross  was  by  the  action  and  conduct 
of  Eckhard  and  the  conditions  presenting  themselves  which 
would  require  Eckhard  to  give  the  question  thought  as  to  whether 
he  could  cross  or  not  before  the  approaching  car  reached  him. 
Martin,  the  motorman,  first  states  that  deceased  stepped  imme- 
diately in  front  of  the  car  without  looking.  This  statement  is 
afterwards  qualified,  in  answer  to  this  question:  "Did  he  look 
in  the  direction  of  your  car  before  he  went  upon  the  track?" 
"No,  sir;  he  never  looked  towards  my  car  that  I  could  see." 
In  other  words,  this  witness'  testimony  simply  amounts  to  this, 
that  so  far  as  he  could  see  he  did  not  observe  the  deceased  look- 
ing towards  the  car,  and  this  by  no  means  conclusively  estab- 
lishes the  fact  that  he  did  not  look  and  listen  for  the  approach 
of  the  car.  These  two  witnesses  in  the  course  of  their  testi- 
mony use  other  very  positive  and  emphatic  phrases  in  respect 
to  this  accident,  such  as  "that  he  stepped  upon  the  track  and  was 
instantly  struck  by  the  car";  however,  it  was  the  province  of 
the  jury  to  weigh  the  testimony  of  these  witnesses  and  to  con- 
sider it  in  connection  with  the  undisputed  physical  facts. 

There  is  one  fact  in  connection  with  this  accident  about  which 
all  the  witnesses  agree :  That  the  deceased  was  near  the  east  rail 
of  the  track  when  he  was  struck.  The  motorman,  Mr.  Martin, 
says  he  was  on  the  easternmost  rail  of  the  south-bound  track 
when  the  car  struck  him,  and  that  one  more  step  and  he  would 
have  been  across.  This  being  true,  it  must  logically  follow  that, 
when  he  first  stepped  over  the  westernmost  rail,  the  car  must 
have  necessarily  been  at  least  some  distance  from  him  and  did 
not  instantly  strike  him.  All  the  testimony  in  this  cause  makes 
it  manifest  that  he  was  not  stricken  until  he  reached  the  east- 
ernmost rail,  and  this  fact  emphasizes  the  correctness  of  the 
conclusions  of  the  jury  that,  if  they  found  that  this  car  was 
running  20  or  25  miles  an  hour  and  did  npt  strike  the  de- 
ceased until  he  was  just  in  the  act  of  stepping  over  the  east 
rail,  that  had  this  car  been  operated  in  accordance  with  the 
piovisions  of  the  ordinance,  at  a  rate  of  speed  not  exceeding  10 
miles  an  hour,  the  deceased  would  have  made  that  last  step  and 
his  death  would  have  been  avoided.  It  was  a  proper  and  legiti- 
mate calculation  for  the  jury  to  indulge  in,  that  if  the  deceased 
had  gotten,  according  to  the  testimony,  two-thirds  or  three- 
fourths  of  the  way  across  this  track  before  this  car  struck  him, 
running  at  the  rate  of  20  or  25  miles  an  hour,  if  the  speed  had 
been  lessened  one-half,  the  additional  step  mentioned  by  the 
motorman  could  have  been  made  by  the  deceased  and  it  would 
not  have  stricken  him  at  all.  Witness  Staten  says  that:  "It 
looked  to  me  that  Eckhard  thought  he  could  cross  the  track,  and 
it  seems  as  though  Eckhard  aimed  to  get  by  before  the  other 
car  came."  And  had  this  car  been  running  at  the  speed  limited 
by  the  ordinance,  the  thought  that  he  could  cross  was  well 
founded,  and  doubtless  his  crossing  would  have  been  in  perfect 
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safety.  The  deceased  had  the  right,  as  said  in  the  Riska  Case, 
to  presume  that  the  car  was  not  moving  at  a  greater  rate  of  speed 
than  that  prescribed  by  ordinance,  and,  acting  upon  this  presump- 
tion, had  the  car  been  running  at  the  speed  he  had  the  right  to 
presume  it  was  there  was  reasonably  sufficient  time  for  him  to 
cross  the  track  in  safety,  it  was  not  contributory  negligence  for 
him  to  attempt  to  do  so. 

However,  it  is  insisted  by  appellant  that  the  testimony  of 
Staten  and  Martin  tended  so  strongly  to  establish  contributory 
negligence  that  there  is  no  room  for  presumption,  and  it  was 
error  on  the  part  of  the  court  to  so  instruct  the  jury.  We  are 
unable  to  give  our  assent  to  this  insistance.  Burgess,  J.,  in 
the  Weller  Case,  very  clearly  and  forcibly  stated  the  rule  which 
is  strikingly  applicable  to  the  evidence  in  this  case.  He  said: 
**It  is  not  sufficient  that  the  evidence  on  behalf  of  the  defendant 
tended  to  show  that  deceased  was  guilty  of  negligence  contrib- 
uting directly  to  his  injury,  but,  before  this  court  can  declare 
as  a  matter  of  law  that  deceased  was  guilty  of  such  negligence, 
the  evidence  must  be  substantially  all  one  way,  and  not  such 
that  reasonable  minds  might  differ  with  respect  thereto.  This 
case,  we  think,  belongs  to  the  latter  class,  and  was  properly 
submitted  to  the  jury."  After  a  full  consideration  of  all  the 
testimony  in  this  cause  and  the  legitimate  inferences  that  the  jur>- 
were  authorized  in  drawing  from  the  facts  developed  upon  the 
trial,  we  are  unwilling  to  say  that  the  court  should  have  sustained 
the  demurrer  to  the  evidence. 

Complaint  is  made  by  appellant  to  the  action  of  the  court  in 
modifying  instruction  No.  4  requested  by  the  defendant.  We 
have  carefully  read  the  instruction  as  requested  and  No.  4  as 
given,  in  which  the  modification  is  made.  The  complaint  is 
chiefly  directed  to  the  terms  employed  in  the  closing  part  of  the 
instruction,  which  limits  the  right  of  the  motorman  to  assume 
and  act  upon  the  presumption  that  the  plaintiff's  husband  would 
stop  before  going  upon  the  track,  until  he  became  aware  that 
the  plaintiff's  husband  was  going  to  get  on  the  track  in  front  of 
the  car,  or  until  his  conduct  and  actions  would  have  lead  a  person 
of  ordinary  prudence  to  conclude  that  he  was  going  to  do  so. 
There  was  no  error  in  the  modification  of  this  instruction.  We 
are  of  the  opinion  that,  if  the  conduct  and  actions  of  a  party 
approaching  a  railway  track  would  lead  a  person  of  ordinary 
prudence,  who  might  be  operating  a  car  upon  said  track,  to 
conclude  that  such  a  party  was  going  upon  the  track,  the  right 
to  act  upon  the  presumption  that  the  person  would  stop  before 
going  upon  it  ceases.  A  motorman  had  the  right  to  act  upon 
the  presumption  that  a  person  approaching  a  railway  track 
upon  which  he  is  operating  his  car  will  stop  before  undertaking 
to  cross  the  track,  so  long  as  there  is  nothing  in  the  conduct  and 
actions  of  the  person  so  approaching  as  would  indicate  to  a  man 
of  ordinary  prudence  that  he  was  not  going  to  stop,  but  was 
going  to  cross  the  track.  Upon  the  observance  of  such  conduct 
and  actions  on  the  part  of  a  person  approaching  a  railway  track 
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as  would  indicate  that  he  intended  to  go  upon  the  track,  it  is  as 
clearly  the  duty  of  the  motorman  to  pursue  such  course  in 
respect  to  the  operation  of  that  car  as  he  would  if  he  was  in 
fact  aware  that  the  person  was  going  to  get  on  the  track.  This 
was  not  an  improper  or  unjust  limitation  of  the  rights  of  the 
defendant  in  the  operation  of  its  business,  but  is  simply  the  re- 
quirement of  the  performance  of  a  plain  duty  to  the  public, 
which  appropriately  manifests  the  high  regard  the  law  enter- 
tains for  the  preservation  of  human  life.  It  would  be  a  hu- 
miliating confession  upon  our  system  of  government,  if  the 
law  failed  to  require  the  strict  observance  of  such  duty,  under 
such  circumstances,  in  the  operation  of  a  business  which  is 
attended  with  so  much  danger  to  the  traveling  public. 

There  was  no  error  in  the  denial  of  the  request  of  the  defend- 
ant of  instruction  No.  3.  It  will  suffice  to  say  that  the  subject  of 
that  instruction  was  fully  covered  by  the  other  instruction  given 
to  the  jury.  The  attention  of  the  jury  had  been  called  by  other 
instructions  to  the  duty  of  the  agents  and  servants  of  defendant 
in  charge  of  and  operating  the  car,  in  respect  to  the  stopping 
of  it  upon  the  observance  of  plaintiff's  deceased  husband  being 
in  danger  of  injury;  and  the  jury,  under  the  instructions  given, 
though  not  specially  directed  to  do  so,  were  authorized  to  con- 
sider all  the  testimony  applicable  to  the  subject,  which  included 
all  the  conditions  and  circumstances  at  the  time  surrounding 
the  act  to  be  performed.  Instructions  which  undertake  to  make 
prominent  certain  parts  of  the  testimony  and  directing  the  jury 
specially  to  consider  certain  facts  in  reaching  their  conclusions, 
as  to  the  ultimate  facts  to  be  found,  have  not  met  with  favor  by 
this  court.  There  was  error  in  the  court  refusing  the  request  of 
defendant  directing  the  jury  to  consider  certain  particular  facts 
in  reaching  a  conclusion  upon  an  ultimate  fact  to  be  found  by 
them.  Our  attention  upon  this  question  is  directed  by  counsel 
to  the  case  of  Murray  v.  Transit  Co.,  176  Mo.  183,  75  S.  W.  611. 
That  case  is  clearly  distinguishable  from  the  case  at  bar.  The 
instructions  requested  and  refused  on  that  case  required  the  jury 
to  find  a  certain  state  of  facts  which  were  absolutely  necessary 
to  entitle  plaintiff  to  recover.  It  was  not  a  request  directing 
the  jury  to  consider  certain  facts  in  finding  the  ultimate  facts 
necessary  to  be  found;  but  it  was  a  requirement  of  the  jury  to 
find  the  ultimate  facts  which  were  necessary  to  give  the  plaintiff 
any  standing  in  court. 

Finally,  appellant  complains  that  the  court  committed  error  in 
the  admission  of  the  ordinances  in  evidence.  It  is  sufficient  to 
say  that  in  view  of  the  recent,  able,  and  exhaustive  review  of  this 
question  by  Gantt,  J.,  speaking  for  the  court  in  banc,  in  case  of 
Sluder  v.  Transit  Co.  (not  yet  officially  reported)  88  S.  W.  648, 
the  propositions  involved  in  this  complaint  of  error  are  no  longer 
open  questions  in  this  state,  and  this  contention  must  be  ruled 
adversely  to  the  defendant.  Ordinarily  willfulness  in  the  in- 
fliction of  injury,  in  cases  of  this  character,  should  not  be  at- 
tributed to  those  in  charge  and  operating  the  railway  system  of 
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this  countr>'.  In  this  "dollars  and  cents"  ag^e,  the  demand  made 
by  the  business  public  for  rapid  transit,  and  the  tendency  to 
yield  to  such  demands,  is  readily  understood.  However,  the 
pressing  demands  of  a  grasping^  business  world  can  furnish  no 
justification  for  the  violation  of  express  provisions  in  state  and 
municipal  law,  safegfuarding  the  traveling^  public.  The  ordi- 
nances introduced  in  evidence  in  this  cause  were  enacted  as  a 
rule  of  conduct  for  those  to  whom  their  provisions  are  made 
applicable;  they  were  enacted  for  a  wise  and  noble  purpose,  to 
protect  the  citizens  from  injury ;  they  were  enacted  by  municipal 
authority,  to  be  observed  and  not  violated.  The  facts  in  this 
case  emphasise  the  conclusion  that,  had  these  ordinances  been 
observed,  this  accident  would  have  been  avoided. 
^  The  instructions  gfiven  in  this  cause  fairly  and  correctly  pre- 
sented the  law  covering  every  feature  of  this  controversy  to 
which  the  testimony  was  applicable;  and,  finding  no  reversible 
error,  the  judgment  of  the  trial  court  should  be  affirmed,  and  it 
is  so  ordered.    All  concur. 


Kearns  v.  Southern  Ry.  Co. 

(Supreme  Court  of  North  Carolina,  Nov.  15,  1905.) 

[52  S.  E.  Rep.  131.1 

Trial — Nonsuit — When  Granted. — It  is  the  duty  of  the  judRe  to 
nonsuit  a  plaintiff  when  the  evidence  is  not  legally  sufficient  to 
justify  a  verdict  in  his  favor. 

Same — Questions  for  Court  and  Jury — Sufficiency  of  Evidence. — 
The  measure  and  quantity  of  proof  and  its  sufficiency  in  law  is  a 
question  for  the  court,  while  its  weight  and  sufficiency  to  establish  a 
fact  is  for  the  jury. 

Same. — Where  the  evidence  fails  to  establish,  either  directly  or  by 
rational  deductions,  all  the  facts  which  go  to  make  up  the  issue,  as 
where  there  is  a  failure  of  evidence  in  respect  to  any  material  fact 
involved  in  the  issue,  the  evidence  is  not  legally  sufficient  to  sustain 
a  finding  upon  such  issue,  and  it  is  the  duty  of  the  trial  judge  to 
instruct  the  jury  accordingly.  ,^    ^ 

Railroads— Injuries  at  Crossings— Actions— Burden  of  Proof.*— In 
an  action  against  a  railroad  for  injuries  to  a  traveler  on  the  highway, 
caused  by  a  collision  at  a  railroad  crossing,  the  burden  is  upon  plain- 

*For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  that  a  person  is  struck 
by  a  train  at  a  crossing,  see  Chicago  City  Ry.  Co.  v.  Barker  (111.), 
14  R.  R.  R.  190,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  190  (presumption  of 
negligence  on  part  of  motorman  was  created  by  evidence  showing 
that  vehicle  driven  along  track  was  struck  from  rear  by  sprinkhng 
car  from  which  motorman,  as  he  alleged,  had  been  knocked  by  elec- 
tric shock) ;  foot-notes  appended  to  Reed  v.  Queen  Anne  s  R.  Co. 
(Del ).  11  R.  R.  R.  332,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  332;  Adams  v. 
Wilmington  &  N.  Electric  Ry.  Co.  (Del.),  4  R.  R.  R.  307,  27  Am.  & 
Eng.  R.  Cas.,  N.  S..  307  (burden  of  proving  negligence  causmg  injury 
at  street  railway  crossing);  Central  of  Georgia  Ry.  Co.  z^^.  Wood 
(Ala.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  906  (burden  of  proof  as  to 
whether  crossing  signals  were  given,  in  action  for  killing  stock). 
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tiflF  to  show,  not  only  the  nejjrligence  of  the  railroad,  but  that  such 
negligence  was  the  proximate  cause  of  the  injury. 

Negligence— Proximate  Cause— Character  of  Proof  Required.— The 
relation  of  negligence  to  injury  as  proximate  cause  thereof  must  be 
established  by  a  clear  preponderance  of  proof,  which  must  be  of  such 
strength  and  character  as  to  warrant  the  inference  that  the  negli- 
gence was  the  proximate  cause  of  the  injury,  and  evidence  which 
merely  raises  a  surmise  or  conjecture  of  such  fact  is  legally  insuffi- 
cient. 

Railroads — Injuries  at  Crossings — ^Actions — Sufficiency  of  Evidence 
— Proximate  Cause.  —  In  an  action  against  a  railroad  for  injuries 
caused  by  a  collision  with  a  team  at  a  crossing,  evidence  held  insuffi- 
cient to  show  that  the  alleged  negligence  of  the  engineer  in  not 
stopping  his  engine  sooner  than  he  did  was  the  proximate  cause  of 
the  injury. 

Clark,  C.  J.,  and  Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court,  Davidson  County,  Long,  Judge. 

Action  by  Alexander  Keams  against  the  Southern  Railway 
Company.  From  a  judgment  of  dismissal,  plaintiff  appeals. 
Affirmed. 

This  action  was  commenced  on  December  7,  1904,  to  recover 
damages  for  an  injury  alleged  to  have  been  received  by  plaintiff 
on  August  17,  1902,  by  coming  in  contact  with  a  train  of  the 
defendant  at  Lexington.  At  the  conclusion  of  the  evidence, 
his  honor.  Judge  Long,  being  of  opinion  that  the  plaintiff  had 
failed  to  make  out  a  case  of  actionable  negligence,  sustained 
defendant's  motion  to  nonsuit,  and  dismissed  the  action.  The 
plaintiff  appeals. 

McCrary  &  Ruark,  for  appellant.  ' 

Manly  &  Hendren,  for  appellee. 

Brown,  j.  The  duty  of  the  judge  to  nonsuit,  when  the  evi- 
dence is  not  legally  sufficient  to  justify  a  verdict  for  the  plain- 
tiff, is  too  well  settled  to  admit  of  dispute.  It  is  the  law  in  this 
state,  long  since  declared  by  this  court  and  recognized  by  the 
General  Assembly.  It  is  also  a  rule  of  practice  in  every  court 
where  the  practice  and  principles  of  the  common  law  prevail. 
"We  would  be  recreant  to  our  duties  as  judges  were  we  to  fail 
to  declare  the  law  with  respect  to  the  question  whether  there  is 
any  evidence  for  fear  of  offending  the  jury.  This  question  the 
jury  do  not  decide."  Connor,  J.,  in  State  v.  Smith,  136  N.  C. 
at  page  687,  49  S.  E.  at  page  337.  Evidence  has  a  twofold 
sufficiency,  a  sufficiency  in  law  and  a  sufficiency  in  fact.  Of 
the  former,  the  court  is  the  exclusive  judge;  of  the  latter,  the 
jury  is.  The  measure  and  quantity  of  proof  is  a  question  for  the 
court.  When  submitted  to  the  jury,  its  weight  and  sufficiency 
to  establish  a  fact  is  for  them. 

An  issue  is  made  up  of  one  or  more  facts.  Where  the  evi- 
dence fails  to  establish  all  these  facts,  either  directly  or  by  ra- 
tional deductions,  as  where  there  is  a  failure  of  evidence  in 
respect  to  any  material  fact  involved  in  the  issue,  then  the  evi- 
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dence  is  not  legally  sufficient  to  justify  a  finding  upon  the  issue 
it  is  offered  to  sustain,  and  it  becomes  the  plain  duty  of  the 
judge  to  instruct  accordingly,  for  in  such  case  the  jury  has  no 
duty  to  perform.  We  agree  with  his  honor  that  the  plaintiff 
in  this  action  has  failed  to  make  out  a  case  of  actionable  negli- 
gence. To  establish  actionable  negligence,  the  plaintiff  must 
show,  by  the  greater  weight  of  evidence,  not  only  that  the 
engineman  was  guilty  of  some  negligent  act,  but  also  that  such 
negligent  act  was  the  proximate  cause  of  the  injury.  As  clearly 
expressed  by  Mr.  Justice  Walker:  "There  must  always,  in  ac- 
tions of  this  kind,  be  a  causal  connection  between  the  alleged 
act  of  negligence  and  the  injury  which  is  supposed  to  have 
resulted  therefrom.  The  fact  that  the  defendant  has  teen  guilty 
of  negligence,  followed  by  an  injury,  does  not  make  him  liable 
for  that  injury,  which  is  sought  to  be  referred  to  the  negligence, 
unless  the  connection  of  cause  and  effect  is  established;  and  the 
negligent  act  of  the  defendant  must  not  only  be  the  cause,  but 
the  proximate  cause,  of  the  injury."  Byrd  v.  Express  Co.  (at 
the  present  term)  51  S.  E.  851. 

The  burden  of  proof  is  therefore  upon  this  plaintiff  to  show 
that  the  alleged  negligence  of  the  engineman,  in  not  stopping  his 
train  sooner  than  he  did  was  not  only  the  cause,  but  the  proxi- 
mate cause,  of  the  injury.  The  law  requires  him  to  establish 
that  fact  by  a  clear  preponderance  of  proof,  as  much  so  as  it 
does  the  fact  of  negligence.  The  proof  must  be  of  such  strength 
and  character  as  to  warrant  the  inference  that  the  failure  to 
stop  caused  the  injury,  and  not  merely  to  raise  a  surmise  or 
conjecture  that  such  was  the  fact.  Evidence  which  merely  shows 
that  it  was  possible  that  such  was  the  result,  or  raises  a  con- 
jecture that  it  was  so,  is  legally  insufficient,  and  should  not 
be  submitted  to  the  jury.  State  v.  Vinson^  63  N.  C.  335 ;  Brown 
%\  Kinsey,  81  N.  C.  245.  "The  plaintiff  must  do  more  than  show 
the  possible  liability  of  the  defendant  for  the  injury.  He  must 
go  further,  and  offer  at  least  some  evidence  which  reasonably 
tends  to  prove  every  fact  essential  to  his  success."  Byrd  v. 
Express  Co.,  supra.  Applying  these  well-settled  principles,  we 
have  concluded  that  the  plaintiff  has  failed  to  show  that  the 
alleged  negligent  act  of  the  engineman  in  not  stopping  his  train 
sooner  than  he  did  caused  the  injury,  and  therefore  he  cannot 
recover. 

The  facts,  as  gathered  from  the  testimony  of  the  plaintiff  and 
his  witness,  Elliott,  who  alone  testified  as  to  the  occurrence,  are 
these:  On  August  17,  1902,  plaintiff,  driving  his  horse  and  top 
buggy,  crossed  the  defendant's  track  in  the  town  of  Thomasville. 
AJter  he  had  gotten  across,  and  when  distant  from  15  to  40  feet 
from  the  track  crossing,  and  about  the  time  the  engine  passed 
the  crossing,  the  horse  began  to  back,  and  continued  backing, 
and  backed  into  the  cars,  about  the  second  or  third  coach. 
Plaintiff  testifies:  "I  had  just  crossed  the  track,  and  the  horse 
began  to  cut  up  and  ran  back,  and  backed  the  right  wheel 
against  the  cars,  and  threw  me  between  the  shafts  and  the  horse. 
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under  his  feet.  The  first  time  I  saw  the  train  the.  horse  wheeled 
ri^ht  around  towards  Lexin^on  and  cut  up,  and  I  could  not 
see  anything.  I  was  something  over  the  length  of  the  horse  and 
buggy  when  train  came  along  the  track."  Plaintiff  states  that 
then  the  horse  began  to  back,  and  he  urged  him  forward.  "I 
do  not  know  as  I  said  my  horse  was  an  old  fool,  but  she  was  an 
old  fool,  or  else  she  would  not  have  run  back  that  way."  Elliott 
testified,  in  substance,  that  about  the  time  the  engine  passed  the 
crossing  the  horse  began  to  back,  and  kept  on  backing,  and 
backed  into  the  train.  The  engineman  was  looking  out  at  plain- 
tiff and  his  horse.  He  slackened  up  the  speed  of  the  train.  It 
was  going  at  a  very  slow  rate  of  speed.  The  engine,  tender, 
and  several  cars  had  passed  before  plaintiff's  buggy  struck  the 
train.  He  also  testified  that  the  train  stopped  very  quickly, 
but  he  did  not  hear  the  brakes  applied,  being  ISO  feet  distant. 
The  train  was  going  very  slowly,  and,  after  plaintiff's  buggy 
struck  it,  stopped  very  quickly.  He  further  stated  that  the  en- 
gineman shut  off  steam  and  slowed  up  when  he  saw  the  horse 
backing.  The  engineman  could  not  have  seen  the  horse  "cut 
up"  before  the  engine  got  on  the  crossing,  because  the  horse 
did  not  begin  to  back  and  "cut  up"  until  then.  Witness  said 
that  he  could  see  engineman  looking  out  of  his  window.  "He 
was  going  very  slowly,  looking  at  this  man.  Stopped  very 
quickly.  Went  about  10  or  15  feet,  apparently  holding  his  train 
under  control,  looking  at  this  situation." 

In  view  of  the  fact  that  the  engineman  was  on  the  crossing 
with  his  engine  when  he  saw  the  horse  commence  to  back,  and 
brought  his  train  to  a  standstill  in  15  feet  of  the  crossing,  accord- 
ing to  the  witness,  Elliott,  and  within  two  or  three  car  lengths, 
according  to  plaintiff,  it  is  very  doubtful  if  there  is  any  negligent 
conduct  upon  the  part  of  the  engineman  disclosed  by  the  evi- 
dence. But,  assuming  there  is  such  evidence,  in  our  opinion 
there  is  nothing  which  tends  to  prove  that  the  alleged  negligent 
conduct  caused  the  damage  to  the  plaintiff  or  his  buggy.  This 
is  not  a  case  where  the  train  ran  over  or  backed  into  the  plaintiff, 
but  where  the  plaintiff  backed  into  the  train.  While  there  is  no 
evidence  offered  that  the  engineman  could  have  stopped  his  train 
any  sooner  than  he  did  after  first  seeing  the  horse  "cut  up"  yet, 
assuming  that  he  could  have  done  so,  and  that  the  train  was  at 
a  standstill  at  the  moment  the  horse  backed  the  right  buggy 
wheel  into  the  car,  we  think  no  rational  inference  can  be  drawn 
that  the  result  to  the  plaintiff  and  his  buggy  would  have  been 
otherwise  than  it  was.  There  is  no  affirmative  proof  whatever 
that  the  stopping  of  the  train  a  moment  sooner  would  have 
prevented  the  contact  with  the  buggy  wheel  or  the  resultant 
injury.  In  view  of  the  lack  of  evidence,  to  submit  that  question 
to  the  jury  would  be  to  refer  it  to  the  domain  of  guesswork  and 
conjecture  for  solution.  The  engine  was  on  the  crossing  when 
the  horse  began  to  back.  That  was  the  earliest  moment  that 
the  engineman  could  have  discovered  plaintiff's  situation.  Sup- 
pose he  had  stopped  his  engine  and  train  instantaneously   (al- 
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though  we  do  not  know  it  to  be  possible)  ;  what  would  have 
been  the  evident  consequence  to  the  plaintiff?  His  horse  would 
have  backed  his  bu^g^  into  a  hissing^  and  steaming  en^ne,  a 
much  more  dangerous  predicament.  There  is  no  evidence  that 
the  en^neman  could  have  so  quickly  reversed  his  en^ne  as  to 
back  it  out  of  plaintiff's  way,  and  that  was  hardly  possible  in  so 
short  a  time.  There  is  not  the  slightest  evidence  that  the  car 
steps  caMfuhi  into  the  wheel  and  dragged  the  buggy  any  dis- 
tance, or  that  the  wheel  struck  the  steps,  as  alleged  in  the  com- 
plaint. When  the  frightened  horse  backed  the  right  hind  wheel 
against  a  very  slowly  moving  car,  it  was  well  calculated  to 
"smash  the  wheel"  and  pitch  the  plaintiff  out  between  the  shafts 
and  horse  by  the  force  of  the  impact  alone,  and  not  because  the 
car  was  moving.  The  same  result  would  doubtless  have  hap- 
pened, had  the  horse  backed  with  the  same  force  against  a 
stone  wall.  If  the  train  had  been  moving  rapidly,  its  momentum 
might  possibly  have  drawn  the  buggy  and  its  occupant  under 
it  when  the  horse  backed  the  buggy  into  it.  On  the  contrary, 
it  was  moving  with  such  exceeding  slowness  that  it  came  to  a 
full  stop  very  quickly,  almost  immediately  after  the  contact,  so 
that  some  person  safely  alighted  and  got  hold  of  the  horse's 
head,  and  the  plaintiff  was  pitched  forward,  instead  of  back- 
wards, or  alongside  or  under  the  cars.  The  plaintiff  has  failed 
to  establish  by  evidence  any  circumstances  from  which  it  can  be 
fairly  inferred  that  there  is  reasonable  probability  that  the  ac- 
cident resulted  from  the  failure  of  the  engineman  to  stop  the 
train  sooner  than  he  did,  assuming  that  he  could  have  done  so, 
which  is  by  no  means  certain.  The  plaintiff  has  failed  to  show 
that  the  alleged  negligence  was,  in  the  expressive  language  of 
Mr.  Justice  Hoke,  "the  cause  that  produced  the  result  in  con- 
tinuous sequence,  and  without  which  it  would  not  have  occurred, 
and  one  from  which  any  man  of  ordinary  prudence  could  have 
foreseen  that  such  a  result  was  probable  under  all  the  facts  as 
they  existed."  Ramsbottom  v.  Railroad,  138  N.  C,  at  page  41, 
50  S.  E.,  at  page  449. 

We  are  of  opinion  that  the  proximate  cause  was  (to  quote  the 
language  of  the  plaintiff)  "the  old  fool  horse." 

Affirmed. 


McCabe's  Adm'x  v.  Maysville  &  B.  S.  R.  Co.  et  al. 

(Court  of  Appeals  of  Kentucky,  Dec.  5,  1905.) 

[89  S.  W.  Rep.  683.] 

Railroads — ^Persons  on  Track — Injuries — Question  for  Jury. — In  an 

action  for  the  death  of  one  killed  on  a  railroad  track,  held,  that  the 
questions  of  nej?HRence  and  contributory  negligence  were  for  the 
jury. 

Same — Operation — Running  Trains  Through  Towns — Care  Re- 
quired.*— Those  in  charge  of  trains  running  through  towns  must  use 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired in  running  steam  railroad  trains  in  streets,  see  foot-note  ap- 
pended to  Eichorn  v.  New  Orleans  &  C.  R.,  L.  &  P.  Co.  (La.),  13  R. 
R.  R.  128,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  128. 
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ordinary  care  to  keep  constant  lookout  for  persons  crossing  the 
track  by  reducing  the  speed  of  the  train  and  giving  the  customar^'- 
warning  signals  of  danger. 

Appeal  from  Circuit  Court,  Mason  County. 
"Not  to  be  officially  reported." 

Action  by  Emma  McCabe,  as  administratrix  of  the  estate  of 
Peter  McCabe,  deceased,  against  the  Maysville  &  Big  Sandy 
Railroad  Company  and  another.  From  a  judgment  in  favor  of 
defendants,  plaintiff  appeals.     Reversed. 

Allen  D.  Cole  and  A.  B.  Cole  &  Son,  for  appellant. 
JVorthington  &  Cochran  and   W.  H,   Wardsivorth,   for  ap- 
pellees. 

Settle,  J.  This  action  was  brought  by  the  appellant,  Emma 
McCabe,  as  the  administratrix  of  the  estate  of  Peter  McCabe, 
deceased,  against  the  appellees,  Maysville  &  Big  Sandy  Railroad 
Company,  and  its  successor,  the  Chesapeake  &  Ohio  Railway 
Company,  to  recover  of  them  damages  for  the  death  of  her 
intestate,  which  resulted  from  wounds  occasioned  by  his  being 
struck  by  a  passenger  train  of  the  latter  company  in  the  city  of 
Maysville.  Upon  the  conclusion  of  all  the  evidence  heard  upon 
the  trial,  the  jury  in  obedience  to  a  peremptory  instruction  from 
the  court  returned  a  verdict  for  appellees.  Judgment  was  there- 
upon entered  in  appellees'  favor,  and,  appellant's  motion  for  a 
new  trial  having  been  overruled,  she  seeks  by  this  appeal  a 
reversal  of  the  judgment. 

The  intestate  was  69  years  of  age  at  the  time  of  his  death, 
and  his  place  of  residence  was  on  the  south  side  of  Third 
street,  between  Commerce  and  Poplar  streets,  in  the  city  of 
Maysville.  Appellees  have  a  double  track  on  Third  street  of 
that  city  for  almost  its  entire  length.  The  street  is  also  con- 
stantly used  by  pedestrians  and  vehicles.  Appellant's  intestate 
was  injured  at  the  crossing  of  Bruce's  alley,  between  Com- 
merce and  Poplar  streets.  From  Bruce's  alley  crossing  to  the 
crossing  at  Poplar  street  going  east  the  distance  is  350  feet, 
and  from  there  to  Lexington  street  400  feet.  From  the  crossing 
at  Bruce's  alley  to  a  point,  about  50  feet  east  of  Lexington  street 
the  railroad  track  is  straight,  but  at  the  latter  point  it  curves 
toward  the  south ;  but  the  evidence  shows  that  after  rounding 
the  curve  in  the  direction  of  Bruce's  alley  the  engineer  upon  a 
locomotive  can,  by  keeping  a  lookout,  see  a  man  on  the  track  at 
the  alley  a  distance  of  between  700  and  800  feet  ahead  of  the 
locomotive.  Upon  the  afternoon  of  receiving  his  injuries  the 
intestate,  intending  to  find  a  purchaser  for  some  peaches  he  had 
for  sale,  stepped  out  into  his  yard,  looked  up  and  down  the  rail- 
road tracks  in  front  of  his  house,  and,  seeing  no  train  approach- 
ing, walked  to  the  street  and  upon  the  south  railroad  track, 
where,  turning  westwardly,  he  went  in  the  direction  of  Bruce's 
alley  crossing;  the  alley  being  beyond  the  north  track  and  then 
about  300  feet  from  him.    He  had  gone  but  a  little  way  when  a 
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west-bound  passenger  train  come  up  behind  him,  but  on  the 
north  track,  and  the  intestate,  having  by  the  time  it  got  to  where 
he  was  crossed  over  to  the  north  track,  was  struck  by  the  train 
at  or  about  the  Bruce's  alley  crossing.  When  examined  by  the 
physician  who  was  called  to  see  him  it  was  found  that  he  had 
received  a  slight  wound  on  the  back  of  the  head,  another  of 
considerable  length  along  the  back  and  side  and  under  the  arm, 
and  yet  another  in  the  leg  between  the  knee  and  thigh,  which 
broke  the  bone.  The  death  of  McCabe  occurred  eight  days  after 
his  injuries  were  received. 

His  conduct  in  crossing  from  the  south  track,  where  he  was 
out  of  the  way  of  the  approaching  train,  to  the  north  track  and 
in  the  way  of  it,  would  have  been  incomprehensible,  but  for  his 
own  explanation  of  the  matter  to  his  physician  and  family  after 
he  was  injured,  which  was  that  he  discovered  the  train  when 
it  was  on  or  about  leaving  the  curve,  but  thought  it  was  coming 
on  the  south  track,  on  which  he  was  then  walking,  whereupon 
he  left  the  south  track  and  crossed  over  to  the  north  track  to 
avoid  the  train,  and  reached  the  north  track  as  the  train  struck 
him.  This  statement  of  the  accident  the  physicians  and  others 
were  permitted  to  relate  upon  the  trial  without  objection  from 
appellees'  counsel,  presumably  upon  the  ground  that  it  conduced 
to  prove  the  intestate  guilty  of  contributory  negligence,  as  al- 
leged in  appellees'  answer.  It  also  appears  to  have  afforded  the 
lower  court  sufficient  ground  for  the  giving  of  the  peremptory- 
instruction.  This  conclusion  of  the  court  would  prevail  with 
us,  but  for  another  feature  of  the  case  which  we  think  should 
not  be  overlooked;  that  is,  that  there  was  some  evidence  which 
tended  to  prove  that,  but  for  the  improper  rate  of  speed  at 
which  the  train  was  run  through  the  street  and  the  failure  of 
both  the  engineer  and  fireman  to  keep  a  lookout  ahead  of  it. 
the  intestate's  injuries  might  have  been  prevented.  We  are 
aware  that  the  testimony  was  conflicting  on  these  points,  and 
also  as  to  whether  there  was  any  warning  given  of  the  approach 
of  the  train,  by  the  ringing  of  the  bell  or  sounding  of  the 
whistle;  but  we  cannot  say  that  the  testimony  was,  as  a  whole, 
sufficient  to  justify  the  conclusion  that  the  injuries  of  McCabe 
were  caused  solely  by  his  own  negligence.  Several  witnesses, 
some  of  them  having  no  interest  whatever  in  the  case,  testified 
that,  instead  of  keping  a  lookout  as  the  train  passed  through 
Third  street,  both  the  engineer  and  fireman  were  looking  toward 
a  house  they  were  passing  and  waving  their  hands  at  some  of 
its  inmates.  The  fireman  died  before  the  case  came  to  trial,  but 
the  engineer,  whose  testimony  appears  in  the  record,  does  not 
satisfactorily  deny  or  refute  the  testimony  given  against  him  on 
this  point,  and  he  admits  that  he  did  not  see  McCabe  at  all  on  the 
occasion  of  the  accident,  or  know  that  he  had  been  injured  until 
later  notified  of  it. 

As  already  indicated,  McCabe  made  the  statement  to  his  physi- 
cian and  others  that  he  saw  the  train  as  it  turned  the  curve, 
which  was  nearly  800  feet  away,  and  that,  thinking  it  was  coming 


Vol  21  R  R  R— Vol  44  Am  &  Eng  R  Cas,  N  S         855 

McCabe's  Adm'z  v.  Maysville,  etc,  R.  Co 

on  the  south  track,  on  which  he  was  walking,  he  at  once  left 
that  track  and  started  for  the  other.  Other  witnesses  say  he 
proceeded  some  distance  toward  the  alley  crossing  before  he 
attempted  to  get  on  the  north  track,  which  he  did  not  in  fact 
reach  until  the  train  struck  him.  If  he  could  see  the  train  as  it 
turned  the  curve  nearly  800  feet  away,  what  was  there  to  pre- 
vent the  engineer  and  fireman  from  seeing  him  at  a  like  distance, 
unless,  as  some  of  the  witnesses  testified,  they  were  looking  in 
some  other  direction  than  ahead  of  the  train.  If  by  looking 
ahead  they  would  have  seen  McCabe,  they  would  have  under- 
stood, when  he  left  the  south  track  and  went  toward  the  alley 
crossing  over  the  north  track,  that  he  was  going  in  the  way  of 
their  train.  Consequently  they  might  have  taken  the  necessary 
steps  to  protect  him  from  injury.  According  to  appellant's 
witnesses  the  train  was  running  at  the  rate  of  25  or  30  miles  an 
hour.  The  conductor,  engineer,  and  other  witnesses  of  appellees 
said  its  rate  of  speed  was  IS  or  18  miles  an  hour.  According 
to  the  admission  of  the  conductor  the  train,  by  use  of  the 
emergency  brakes,  etc.,  could  have  been  stopped  within  200  feet 
after  reaching  Poplar  street.  This  would  have  been  150  feet 
east  of  Bruce's  alley  crossing,  where  McCabe  was  struck,  and. 
if  the  train  had  stopped  150  feet  short  of  the  alley  crossing, 
he  would  not  have  been  injured.  According  to  the  further 
statement  of  the  conductor,  if  the  train  was  going  at  the  rate  of 
15  or  18  miles  an  hour,  it  might  have  been  stopped  within  100 
or  150  feet  after  reaching  Poplar  street,  or  200  feet  east  of 
Bruce's  alley  crossing.  This,  too,  would  have  saved  the  life  of 
McCabe.  Obviously,  if  the  train  had  been  going  at  a  still  slower 
rate  of  speed — such  as  6  miles  an  hour,  which  would  have  been 
reasonable — it  could  have  been  stopped  in  a  correspondingly 
shorter  time.  It  may  also  be  said,  in  view  of  the  testimony  of 
some  of  the  witnesses  that  no  signal  was  given  of  the  approach 
of  the  train,  that  if  such  signals  had  been  given,  especially  the 
blowing  of  the  whistle  before  the  train  came  in  sight,  it  might 
have  kept  McCabe  oflf  the  track  until  the  train  passed. 

It  is,  however,  insisted  for  appellees  that  two  or  more  of  the 
witnesses  for  the  defense  testified  that  they  saw  McCabe  when 
he  was  struck  by  the  train,  and  that  he  ran  against  it  after  the 
engine  had  passed  him,  and  therefore,  but  for  his  negligence 
in  this  respect,  the  train  would  have  passed  without  striking 
him.  This  testimony  does  appear  in  the  record ;  but  there  is  also 
testimony  that  tends  to  contradict  it,  such  as  the  physical  facts 
manifested  bv  the  nature  and  situation  of  the  wounds  that  were 
received  by  McCabe  from  his  collision  with  the  train.  The  one 
on  the  side,  back,  and  under  the  right  arm,  would  seem  to  indi- 
cate that  it  was  made  by  the  bar  of  the  pilot  which  projects 
beyond  the  side  of  the  cars,  whereas  the  one  on  the  back  of  the 
leg  was  evidently  made  by  contact  with  the  steps  of  a  car.  So, 
if  the  higher  wound  was  made  by  the  bar  of  the  pilot,  the  con- 
clusion would  seem  to  follow  that  McCabe  first  came  in  contact 
with  the  pilot,  and  next  with  the  car  steps,  and,  if  first  with  the 
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pilot,  that  he  did  not  run  agfainst  the  train,  as  claimed  by  counsel 
for  appellees,  but  that  the  engine  ran  against  him  in  passing 
him,  and  while  he  was  in  the  act  of  making  the  crossing  to  the 
alley.  We  are  of  opinion,  therefore,  that  none  of  the  facts  relied 
on  as  showing  negligence  on  the  part  of  either  appellees  or 
McCabe  can  be  said  to  be  undisputed  or  conclusive,  for  which 
reason  the  trial  judge  should  not  have  said  as  a  matter  of  fact 
or  of  law  that  negligence  was  shown  as  to  either.  All  the  facts 
should  have  gone  to  the  jury,  under  proper  instructions,  for  theii 
determination. 

It  is  a  well-settled  rule  that  greater  care  must  be  used  in 
running  trains  through  a  town,  and  in  approaching  a  crossing  in 
a  town,  than  is  required  to  be  exercised  in  approaching  a  high- 
way or  crossing  in  the  country,  because  of  the  passing  of  persons 
on  the  streets  and  about  the  railroad  track.  So  it  has  b^n  held 
that  those  in  charge  of  the  trains  must,  under  such  circtmi- 
stances,  use  ordinary  care  to  keep  a  constant  lookout  for  persons 
crossing  the  track  and  by  reducing  the  speed  of  the  train  and 
giving  the  customary  signals  warn  them  of  approaching  danger. 
Paducah  &  M.  R.  R.  Co.  v.  Hachl,  12  Bush.  41 ;  L.  &  N.  R.  R. 
Co.  V.  Creighton,  106  Ky.  42,  SO  S.  W.  227 ;  K.  &  I.  Bridge  Co. 
V.  Cecil,  14  Ky.  Law  Rep.  477;  Eskridge's  ExVs  v.  Cin.,  N.  & 
T.  P.  Ry.  Co.,  89  Ky.  375,  12  S.  W.  580.  As  the  intestate  was 
not  a  trespasser  upon  appellees*  track,  all  the  care  required  by 
the  rule  supra  should  have  been  exercised  by  appellees'  engineer 
to  avoid  injury  to  him,  and  if  his  injuries  were  caused  by  the 
engineer's  failure  to  exercise  such  care,  and  not  by  his  own  want 
of  ordinary  care,  appellees  would  be  responsible  in  damages 
therefor.  At  any  rate,  it  was  the  province  of  the  jury  to  de- 
termine, under  all  the  facts,  whether  his  own  negligence  or  that 
of  appellees'  servants  was  the  proximate  cause  of  his  injuries. 
We  do  not  think  it  was  an  abuse  of  discretion  for  the  lower 
court  to  allow  appellees'  answer  to  be  filed. 

For  the  reasons  indicated,  the  judgment  is  reversed,  and 
cause  remanded  for  a  new  trial  and  for  further  proceedings 
consistent  with  the  opinion. 


Louisville  &  N.  R.  Co.  v.  Sights. 

(Court  of  Appeals  of  Kentucky,  Oct.   13,  1905.) 

[89  S.  W.  Rep.  132.] 

Railroads — Crossings — Warning  by  Flagman. — It  is  the  duty  of  a 
flagman  at  a  railroad  crossing  to  give  the  driver  of  a  team  such  warn- 
ing of  the  approach  of  a  train  as  will  enable  him  to  stop  his  team 
at  a  point  where  an  ordinarily  well-broken  and  gentle  team  would 
not  become  dangerously  frightened,  or  where,  if  his  horses  were  not 
ordinarily  well-broken  and  gentle,  he  would  have  time  to  turn  around 
and  drive  to  a  point  of  safety. 

Damages — Personal   Injuries. — The   measure   of  damages   for   per- 
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sonal  injury  is  the  expense  of  plaintiff's  cure,  the  value  of  the  time 
lost  by  him  duringf  his  disabilities,  and  a  fair  compensation  for  his 
bodily  and  mental  suffering  caused  by  the  injury,  as  well  as  for  any 
permanent  reduction  in  his  earning  powers. 

Same — Instructions. — The  term  "permanent  inability  to  labor/'  in 
an  instruction  as  to  measure  of  damages  for  personal  injury,  is  not 
the  precise  equivalent  of  ''permanent  reduction  in  his  power  to  earn 
money";  and  allowing  remuneration  for  "inconvenience"  suffered  is 
too  latitudinous. 

Negligence — Contributory  Negligence — Instructions.* — An  instruc- 
tion assuming;  that,  to  entitle  defendant  to  the  benefit  of  the  rule  of 
contributory  negligence,  it  niust  have  been  entirely  free  of  negligence, 
is  contrary  to  the  th^ry  of  contributory  negligence. 

Railroads — Crossings — Operation  of  Train.t — ^A  railroad  company 
has  the  right,  as  against  one  approaching  a  crossing  with  a  team,  to 
operate  its  engine  and  cars  in  the  usual  and  ordinary  way,  and  to 
make  such  noises  or  movements  as  are  usually  and  necessarily  made 
by  trains  in  motion  ^under  similar  circumstances. 

Appeal  from  Circuit  Court,  Henderson  County. 
"To  be  officially  reported." 

Action  by  A.  B.  Sights  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgement  for  plaintiff.  Defendant  appeals. 
Reversed. 

Yeaman  &  Yeaman  and  Benjamin  D,  Warfield,  for  appellant. 
Clay  &  Clay,  for  appellee. 

Barker,  J.  This  is  the  second  appeal  of  this  case  to  this 
court.  On  the  first  trial  in  the  circuit  court  a  peremptory  in- 
struction was  awarded  the  appellant  company  to  the  jury  to  find 
for  it,  at  the  conclusion  of  plaintiff's  evidence.  Upon  appeal 
the  judgn^ent  was  reversed,  for  the  reasons  g^iven  in  an  opinion 
to  be  found  in  78  S.  W.  172,  25  Ky.  Law  Rep.  1548.  Upon  the 
second  trial  the  evidence  for  the  plaintiff  was  substantially  the 
same  as  upon  the  first,  and  we  adopt  the  following;  statement 
from  the  opinion  of  Chief  Justice  Burnam  on  the  first  appeal  as 
a  basis  for  a  discussion  of  the  questions  of  law  arising^  upon  this : 
"The  allegfed  acts  of  negligfence  on  the  part  of  the  defendant 
consisted  in  driving;  its  engine  across  one  of  the  most  frequented 
streets  of  the  city  of  Henderson  without  giving  any  signals  of 
its  approach,  and  in  the  failure  of  their  flagman,  who  was  sta- 
tioned at  the  crossing  in  conformity  of  one  of  the  ordinances 
of  the  city  of  Henderson,  to  give  them  warning  of  the  approach 
of  the  engine  until  too  late  to  avoid  the  injury ;  third,  in  causing 

*For  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  on  account  of  simple  negligence  where  there  was 
also  contributory  negligence,  see  foot-note  appended  to  Feitl  v, 
Chicago  City  Ry.  Co.  (111.),  14  R.  R.  R.  798,  37  Am.  &  Eng.  R.  Cas., 
N.  S..  798. 

T*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabihties  of  railroad  companies  with  respect  to  frightening?  teams 
and  R'».ddle  horses,  see  foot-notes  appended  to  O'Brien  v.  Blue  Hill 
St.  Ry.  Co.  (Mass.),  14  R.  R.  R.  806,  37  Am.  &  Eng.  R.  Cas.,  N.  S.. 
806:  foot-note  appended  to  Fares  v.  Rio  Grande  Western  R.  Co. 
(Utah),  13  R.  R.  R.  76,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  76. 
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the  engine  to  emit  violent  and  unusual  noises  when  close  to  and 
in  front  of  plaintiff's  horses.  The  testimony  of  appellant,  which 
was  corroborated  by  that  of  Mr.  Johnson,  who  was  driving:  with 
him,  was  to  the  effect  that  the  railway  company  had  maintained 
at  their  crossing  of  Second  street  in  the  city  of  Henderson,  in 
conformity  with  the  requirements  of  a  city  ordinance,  a  fiag^man. 
whose  duty  required,  when  trains  were  approaching*  the  street, 
that  he  should  stand  in  the  middle  thereof  and  give  notice  of 
their  approach  to  travelers  by  waving  his  flag ;  that  a  small  house 
had  been  erected  between  the  tracks  of  the  Louisville  &  Nashville 
Railroad  Company  and  those  of  the  Illinois  Central  Railroad 
Company  for  his  accommodation,  and  when  the  way  was  un- 
obstructed he  usually  retired  to  his  house ;  that  on  the  date  of  the 
accident  appellant  was  riding  in  a  buggy  pulled  by  two  horses, 
which  were  being  driven  by  Mr.  Johnson,  along  Second  street 
in  the  direction  of  the  railroad  crossing;  that  when  they  arrived 
at  within  200  yards  of  the  crossing  they  discovered  an  engine 
backing  a  train  across  the  street  south,  and  they  stopped  their 
horses  and  remained  standing  until  the  entire  train  had  disap- 
peared behind  a  train  of  box  cars  which  were  standing  upon  the 
track;  that  after  the  train  passed  out  of  view,  not  seeing  the 
flagman  in  the  street,  they  concluded  that  it  was  safe  to  approach, 
and  drove  their  horses  slowly  and  cautiously  toward  the  cross- 
ing; that  when  they  arrived  at  within  about  15  or  20  feet  of  the 
track  of  the  Illinois  Central  Railroad  Company  they  saw  the 
flagman  standing  near  his  shanty  on  the  side  of  the  street  with 
his  back  to  the  railroad  and  his  flag  across  his  shoulders,  holding 
it  with  both  hands;  that  suddenly,  and  without  warning  of  its 
approach,  the  engine  reappeared  from  behind  the  train  of  box 
cars,  and  simultaneously  with  its  appearence  the  engine  emitted 
a  succession  of  violent  and  unusual  noises,  and  that  at  this  time, 
for  the  first  time,  the  flagman  began  to  wave  his  flag ;  that  their 
horses  became  frightened  at  the  noise  of  the  train  and  imme- 
diately turned  around,  throwing  appellant  out  of  the  buggy  and 
running  away;  that  as  a  result  of  the  accident  appellant's  leg 
was  broken,  and  he  was  for  some  time  confined  to  his  house 
and  unable  to  perform  his  duties."  The  evidence  adduced  by 
the  appellee  on  the  last  trial  below  substantially  sustains  the 
foregoing  statement,  and  that  of  the  appellant  in  the  main  con- 
tradicts that  of  appellee.  At  the  close  of  all  the  testimony  the 
court  overruled  the  motion  of  appellant  for  a  peremptory  instruc- 
tion, and  the  jury  returned  a  verdict  in  favor  of  appellee  in 
the  sum  of  $4,000,  and  the  railroad  is  here  on  appeal. 

The  first  instruction  given  the  jury  is  faulty,  in  that  it  fails  to 
establish  any  standard  of  duty  on  the  part  of  the  flagman  in 
the  matter  of  giving  warning  of  the  approach  of  the  train  to  the 
crossing.  One  who  has  observed  the  conduct  of  horses  as  they 
approach  a  railroad  crossing  in  the  presence  of  a  passing  train 
will  be  struck  with  the  difference  in  their  actions.  Some  horses 
can  be  driven  with  safety  up  to  a  point  within  a  very  few  feet 
of  a  passing  train ;  others  must  be  stopped  at  a  long  distance  to 
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secure  immunity  from  dangler;  while  still  others  may  be  safely 
stopped  at  various  points  between  these  two  extremes.  It  there- 
fore is  important  that  the  flagman  should  know  how  close  he  may 
safely  permit  a  driver  to  come  before  flagging.  There  must  be 
some  standard  of  distance  for  him  to  observe.  We  have  there- 
fore, after  considerable  reflection  upon  this  subject,  concluded 
that  the  court  should  have  said  to  the  jury  substanftially  that  it 
was  the  flagman's  duty  to  have  given  appellee  such  warning  of 
the  approach  of  the  train  as  would  enable  him  to  stop  his  team 
at  a  point  where  an  ordinarily  well-broken  and  gentle  team 
would  not  become  dangerously  frightened,  or  such  warning  as 
would  give  him  time,  if  his  team  were  not  ordinarily  well-broken 
and  gentle,  to  turn  around  and  drive  to  a  point  of  safety. 

The  first  instruction  is  also  faulty  in  the  measure  of  damages 
it  establishes.  Shearman  &  Redfield,  in  their  work  on  the  Law 
of  Negligence  (section  758),  in  our  opinion  state  the  correct 
rule  on  this  subject  as  follows:  "In  an  action  for  negligent 
injury  to  the  person  of  the  plaintiff,  he  may  recover  the  expense 
of  his  cure,  the  value  of  the  time  lost  by  him  during  his  dis- 
abilities, and  a  fair  compensation  for  the  bodily  and  mental 
suflFering  caused  by  the  injury,  as  well  as  for  any  permanent 
reduction  of  his  power  to  earn  money."  And  this  rule  should 
have  been  given  the  jury  in  lieu  of  the  one  contained  in  the 
instruction.  "Permanent  inability  to  labor"  is  not  the  precise 
equivalent  of  "permanent  reduction  in  his  power  to  earn  money" ; 
and  to  allow  the  jury  to  remunerate  the  "inconvenience"  suffered 
by  appellee  is  entirely  too  latitudinous. 

The  third  instruction  incorrectly  states  the  rule  as  to  con- 
tributory negligence,  in  that  it  assumes  that,  in  order  to  be 
entitled  to  it,  the  appellant's  agents  must  have  been  entirely  free 
of  negligence.  This  is  contrary  to  the  whole  theory  upon  which 
contributory  negligence  is  predicated.  Contributory  negligence 
on  the  part  of  the  plaintiff  necessarily  assumes  negligence  upon 
the  part  of  the  defendant.  The  one  is  correlative  of  the  other 
In  lieu  of  No.  3,  the  jury  should  have  been  told,  substantially, 
that,  although  the  defendant's  agents  were  negligent  in  failing 
to  give  the  plaintiff  proper  warning  of  the  approach  of  the  train, 
yet,  if  appellee  was  also  negligent  of  his  own  safety  in  approach- 
ing the  crossing,  and  except  for  his  contributory  negligence  the 
injury  would  not  have  occurred,  the  law  is  for  the  defendant. 

Only  so  much  of  instruction  No.  4  as  follows  should  have 
been  given:  "The  court  further  instructs  you  that,  if  you  believe 
from  the  evidence  that  the  flagman  so  stationed  at  said  crossing 
at  the  time  plaintiff  approached  the  same  was  not  in  his  cus- 
tomary place  of  duty,  then  the  plaintiff  had  a  right  to  presume, 
in  the  absence  of  reasonable  and  timely  warning  to  the  contrary, 
that  he  would  not  be  exposed  to  danger  from  approaching  trains 
in  driving  near  or  crossing  said  track."  The  rest  of  it  should 
have  been  omitted. 

The  fifth  instruction  should  have  contained  only  the  following 
language:   "The  court  instructs  the  jury  that  the  defendant  had 
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the  right  to  operate  its  engine  and  cars  in  the  usual  and  ordinary 
way,  and  to  make  such  noises  or  movements  as  are  usually  and 
necessarily  made  by  trains  in  motion  under  similar  circum- 
stances." 

The  conclusion  we  have  reached  as  to  the  errors  in  the  in- 
structions precludes  the  necessity  of  an  examination  of  the 
question  as  to  whether  or  not  the  verdict  is  excessive. 

For  the  reasons  given  the  judgment  is  reversed,  for  proceed- 
ings consistent  herewith. 


Robinson  v.  Old  Colony  St.  Ry.  Co.    Thompson  v.  Same. 

(Supreme  Judicial  Court  of  Massachusetts,  Bristol,  Dec.  4,  1905.) 

[76  N.  E.   Rep.  190.1 

Evidence  —  Admissions  by  Servant  —  Competency  against  Mas- 
ter.*— In  an  action  against  a  street  railway  for  injuries  to  a  traveler 
on  a  highway,  an  admission  by  the  motorman  that  he  was  at  fault 
was  incompetent  against  the  street  railway. 

Witnesses  —  Impeachment  —  Conflicting  Statements.  —  Where  a 
witness  testifies  to  a  fact  relevant  to  the  issue,  the  adverse  party 
may,  for  the  purpose  of  impeachment,  show  that  the  witness  has 
made  prior  inconsistent  or  conflicting  statements,  either  by  eliciting 
such  statements  on  cross-examination  of  the  witness  himself  or  by 
proving  them  by  other  witnesses. 

Same  —  Scope  of  Examination  —  Discretion  of  Court.  —  To  what 
extent  a  witness  may  be  cross-examined  on  collateral  issues  to  test 
his  credibility  must  be  left  largely  to  the  discretion  of  the  trial 
court,  but  the  rule  has  no  application  where  the  statements  of  the 
witness  relate  to  the  main  issue  on  trial. 

Same  —  Competency  of  Testimony.  —  In  an  action  against  a 
street  railway  for  injuries  to  a  traveler  on  the  highway,  the  motor- 
man  was  a  witness  for  defendant,, and  on  cross-examination  testified 
that,  although  he  had  been  stung  on  the  hand,  yet  at  the  time  of 
the  accident  he  had  one  hand  on  the  controller  and  the  other  hand 

♦For  the  authorities  in  this  series  on  the  question  whether  the 
admissions  of  agent  or  employees  are  competent  evidence  against 
the  principal  or  master,  see  Illinois  Cent.  R.  Co.  v.  Winslow  (Ky,), 
14  R.  R.  R.  432,  37  Am.  &  Eng.  R.  Cas.,  N.  S..  432;  Southern  Ry.  Co. 
in  Kentucky  v.  Bailey  Bros.  (Ky.),  11  R.  R.  R.  494.  34  Am.  &  Eng. 
R.  Cas.,  N.  S.,  494  (admission  of  carrier's  agent  as  to  reasonable  time 
within  which  to  deliver  to  consignee) ;  Munroe  v.  Hartford  St.  Ry. 
Co.  (Conn.),  10  R.  R.  R.  47,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  47  (ad- 
mission of  motorman  that  he,  on  another  line,  had  some  trouble 
with  his  car  was  improperly  elicited  on  cross-examination);  Black- 
man  V.  West  Jersey  &  S.  R.  Co.  (N.  J.),  8  R.  R.  R.  364,  31  Am.  & 
Eng.  R.  Cas.,  N.  S.,  364  (declaration  of  street  car  conductor,  made 
while  assisting  alighting  passenger  to  arise  from  ground,  not  ad- 
missible on  ground  of  agency);  Selensky  v.  Chicago  Great  Western 
Ry.  Co.  (Iowa),  7  R.  R.  R.  756,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  756 
(silence  of  trainmen  accused  of  failure  to  signal);  Cincinnati,  etc., 
Ry.  Co.  V.  Cook  (Ky.),  2  R.  R.  R.  321,  25  Am.  &  Enj?.  R.  Cas,,  N.  S., 
321;  Mott  V.  Detroit,  G.  H.  &  M.  Ry.  Co.  (Mich.),  15  Am.  & 
Eng.  R.  Cas..  N.  S.,  113  (admissions  of  trainmen  as  to  speed  of 
train);  Mason  v.  Southern  Ry.  Co.  (S.  Car.),  19  Am.  &  Eng.  R.  Cas., 
N.  S.,  83;  Mason  v.  Mich.  Cent.  R.  Co.   (Mich.),  14  Am.  &  Eng.  R. 
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on  the  brake.  In  response  to  a  further  question  he  denied  having 
said  that  he  had  been  stung  on  the  hand  or  that  at  the  time  of  the 
accident  he  was  rubbing  his  hand.  Held,  that  it  was  competent 
for  plaintiff  to  impeach  the  motorman  by  showing  that  he  had 
stated  that  he  had  been  stung  on  the  hand  and  was  rubbing  his 
hand. 

Appeal — Preservation  of  Error  Below — Exclusion  of  Evidence — 
Necessity  of  Offer  of  Proof.— The  fact  that  plaintiff  failed  to  for- 
mally state  what  answer  a  witness  was  expected  to  make  to  an 
excluded  question  does  not  preclude  him  from  obtaining  a  review 
of  the  ruling  excluding  the  question,  where,  from  the  purport  of 
previous  questions,  it  was  obvious  what  the  answer  of  the  witness 
viras  expected  to  be,  and  the  court  distinctly  excluded  the  question 
upon  the  same  ground  as  it  had  excluded  the  previous  questions. 

Exceptions  from  Superior  Court,  Bristol  County;  John  C. 
Crosby,  Judge. 

Separate  actions  of  tort  by  Adelaide  A.  Robinson  and  by 
Frederick  W.  Thompson  against  the  Old  Colony  Street  Railway 
Company.  There  were  verdicts  for  defendant  in  each  case,  and 
plaintiffs  excepted.    Exceptions  sustained. 

A.  Fuller  and  JV.  /.  Davison,  for  plaintiffs. 

Frederick  S»  Hail  and  Charles  C.  Hagerty,  for  defendant. 

Bbal^y,  J.  These  actions  of  tort  are  brought  for  personal 
injuries  received  by  a  collision  between  a  carriage  in  which  the 
plaintiffs  were  riding  and  a  car  of  the  defendant,  as  they  were 
about  to  cross  the  tracks  of  its  railway  in  Wilbur  street,  in  the 
town  of  Raynham.  At  the  trial  each  party  claimed  and  offered 
evidence  that  the  other  was  guilty  of  negligence,  and,  the- jury 
having  returned  verdicts  for  the  defendant,  the  plaintiffs  bring 
the  cases  before  us  on  exceptions  to  the  exclusion  of  certain  evi- 
dence offered  by  them. 

The  motorman  in  charge  of  the  car  was  a  witness  for  the 
defendant,  and  on  cross-examination  testified  that,  although  he 
had  been  stung  on  the  hand,  yet  at  the  time  of  the  accident  he 
had  one  hand  on  the  controller,  and  the  other  hand  on  the  brake. 
It  was  important  to  determine  his  conduct;  for  the  car,  which 
then  was  running  at  a  speed  of  from  10.  to  12  miles  an  hour, 
was  approaching  an  intersecting  street,  along  which  the  plain- 
tiffs were  passing,  and  where  his  view  of  their  carriage,  which 
he  had  not  before  observed,  was  obstructed  in  part,  so  that,  to 
quote  his  own  words,  "the  first  I  knew  of  anything  in  regard 

Cas.,  N.  S.,  823;  Weinkle  v.  Brunswick  &  W.  R.  Co.  (Ga.),  14  Am.  & 
Eng.  R.  Cas.,  N.  S.,  501;  Kimball  v.  Friend  (Va.),  8  Am.  &  Enjjr.  R, 
Cas.,  N.  S.,  451;  Barker  v.  St.  Louis,  etc.,  R.  Co.  (Mo.),  2  Am.  &  Ensr. 
R.  Cas,,  N.  S.,  157;  Louisville  &  Nashville  R.  Co.  v.  Ellis  (Ky.), 
2  Am.  &  EnR.  R.  Cas.,  N.  S.,  132. 

For  the  authorities  in  this  series  on  the  question,  when,  and  when 
not,  the  declarations  of  railroad  employees  are  res  gestae,  see  foot- 
notes appended  to  Redmon  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  15 
R,  R.  R.  248,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  248;  foot-notes  appended 
to  Havens  v.  Rhode  Island  Suburban  Ry.  Co.  (R.  I.),  13  R.  R.  R. 
549,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  549. 
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to  the  accident  was  that  a  horse  came  out  as  thoug;h  he  came 
right  out  of  a  bunch  of  bushes  at  me,'*  and  he  was  oblig^ed  to 
apply  the  emerg^ency  brake.  In  response  to  a  further  question 
he  denied  having  said  that  he  had  been  stung  on  the  hand,  or 
that  at  the  time  of  the  accident  he  was  rubbing  his  hand,  and 
that  he  did  not  recollect  having  made  any  statement  as  to  how 
it  happened.  He  was  then  asked :  "Don't  you  remember  saying 
to  Miss  Robinson,  in  the  presence  of  these  people  that  were 
around  there,  that  you  were  sorry,  that  it  was  your  fault,  that 
you  were  rubbing  your  hands,  as  something  had  stung  you?" 
Upon  objection  being  made,  this  question  was  properly  excluded 
as  an  admission  of  fact  by  the  motorman  was  incompetent  for 
the  purpose  of  proving  negligence  of  the  defendant.  Cole'  v. 
New  York,  New  Haven  &  Hartford  Railroad  Co.,  174  Mass.  537, 
539,  55  N.  E.  1044 ;  Bachant  v,  Boston  &  Maine  Railroad,  187 
Mass.  392,  396,  73  N.  E.  642,  and  cases  cited.  Upon  the  ob- 
jectionable part  of  the  question  being  eliminated,  the  witness 
was  asked :  "Do  you  deny  that  you  said  you  were  rubbing  your 
hand?"  Under  the  continued  objection  of  the  defendant  this 
also  was  excluded,  but  not  until  the  plaintiffs'  counsel  had  clearly 
stated  that  the  purpose  of  the  examination  was  to  impeach  his 
testimony  and  discredit  him  as  a  witness  by  showing  that  he  had 
made  conflicting  statements.  Another  question,  "Did  you  say 
that  something  had  stung  you?"  was  put  for  a  similar  purpose, 
and  excluded. 

After  the  redirect  examination  a  recross-examination  was  ir- 
regularly allowed,  to  which  the  subject-matter  of  the  cross- 
examination  was  again  gone  over,  and  the  same  inquiries  were 
put  in  this  form :  "I  want  to  ask  this  question  again.  *  *  * 
Do  you  deny  saying  anything  at  all  at  this  scene  of  the  col- 
lision after  you  came  back  from  the  car?  *  *  *  Have  you 
made  any  statement — did  you  make  any  statement  when  you  came 
back  to  this  scene  of  the  collision — in  regard  to  what  you  were 
doing  as  you  approached  Wilbur  street  that  was  inconsistent  or 
different  from  what  you  stated  here  to-day  that  you  were  doing?" 
Discussion  followed  with  the  presiding  judge,  in  which  the 
object  of  the  examination  again  was  fully  stated,  but  upon  the 
objection  of  the  defendant  these  questions  also  were  excluded. 
The  rule  of  evidence  is  well  settled  that,  if  a  witness  either 
upon  his  direct  or  cross  examination  testifies  to  a  fact  which  is 
relevant  to  the  issue  on  trial,  the  adverse  party,  for  the  purpose 
of  impeaching  his  testimony,  may  show  that  the  witness  has  made 
prior  inconsistent  or  conflicting  statements,  either  by  eliciting 
such  statements  upon  cross-examination  of  the  witness  himself 
or  proving  them  by  other  witnesses.  We  refer  to  only  a  few  of 
the  more  recent  cases.  Parkenson  v.  Bemis,  153  Mass.  280,  26 
N.  E.  854;  Weeks  v,  Needham,  156  Mass.  289,  31  N.  E.  8: 
Handy  v.  Canning,  166  Mass.  107,  109,  44  N.  E.  118;  Allin  r. 
Whittemore,  171  Mass.  259,  262,  50  N.  E.  618;  MulHns  r.  Peas- 
lee,  180  Mass.  161,  61  N.  E.  811 ;  McLean  v.  Paine,  181  Mass. 
287,  63  N.  E.  883;  Rilev  v.  Tolman,  181  Mass.  335,  337,  6.3 
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N.  E.  892.  To  what  extent  a  witness  may  be  cross-examined 
on  collateral  issues  to  test  his  honesty  or  credibility  must  be  left 
largely  to  the  discretion  of  the  trial  court.  Jennings  v.  Roonev, 
183  Mass.  577,  579,  67  N.  E.  665.  But  this  rule  upon  which  the 
defendant  relies  to  justify  the  exclusion  of  these  questions  has 
no  application  in  the  present  case,  where  the  statements  of  the 
witness  related  to  the  main  issue  that  was  being  tried.  Com  v. 
Hunt,  4  Gray,  421.  It  would  have  been  entirely  competent  for 
the  plaintiffs  to  have  shown  that  as  the  car  came  through  Wilbur 
street,  and  just  before  the  plaintiffs  started  to  pass  over  the 
tracks,  the  motorman,  instead  of  having  his  hands  placed  where 
he  could  control  its  operating  machinery,  and  thus  regulate  its 
speed,  was  engaged  in  rubbing  one  hand  with  the  other.  Sweet- 
land  V.  Lynn  &  Boston  Railroad  Co.,  177  Mass.  574,  578,  59 
N.  E.  443,  51  L.  R.  A.  783.  If  so,  the  issue  was  not  collateral. 
Fitzgerald  z\  Williams,  148  Mass.  462,  467,  20  N.  E.  100. 

In  the  exclusion  of  the  evidence  offered  by  them  in  rebuttal 
the  plaintiffs  omitted  formally  to  state  what  answer  the  witness 
was  expected  to  make,  and  the  defendant  takes  the  position  that 
the  exceptions  therefore  fail  to  show  that  they  were  prejudiced. 
Lee  V.  Tarplin,  183  Mass.  52,  54,  66  N.  E.  431.  Here,  again, 
an  examination  of  the  form  in  which  the  evidence  was  offered 
fails  to  support  this  contention.  The  question  put  was:  *'Did 
you  hear  the  motorman  say,  immediately  after  the  accident, 
what  he  was  doing  at  the  time  the  accident  happehed?"  A 
distinct  ruling  was  then  made  excluding  this  question  upon  the 
same  ground  as  the  previous  questions,  which  have  already  been 
referred  to  and  discussed.  The  question  was  then  re-cast  and 
asked  in  this  form:  "What  did  he  say  he  was  doing?"  But  it 
again  was  excluded  for  a  similar  reason. 

From  the  entire  record  there  can  be  no  doubt  that  these  ques- 
tions were  not  ruled  inadmissible  because  of  the  failure  of  the 
plaintiffs  to  state  the  answers  expected,  or  that  they  were  ma- 
terial. It  must  have  been  clearly  understood  by  the  trial  court 
that  the  purpose  was  to  prove,  and  that  the  witness  would  testify 
to,  an  admission  by  the  motorman  as  to  his  conduct  which  would 
be  inconsistent  with  his  testimony  as  a  witness.  Com.  v.  Smith, 
163  Mass.  411,  429,  40  N.  E.  189. 

Exceptions  sustained. 


NDEX    TO    NOTES. 


TRESPASSERS  ON  RAILROAD  TRACKS— CARE  TO  BE  EX- 
ERCISED BY  RAILROADS,  BEFORE  THEIR  PRESENCE  IS 
DISCOVERED,  TO  AVOID  INJURING  THEM  BY  THE  RUN- 
NING OF  TRAINS. 

Cross  references,  219. 

In  General. 

Caution  against  relyinj?  exclusively  upon  fl:eneral  rules,  219. 

Not  Liable  for  Mere  Negligence. 

Absence  of  care  due  to  avoid  injuring  others  and  absence  of 

contributory  negligence,  223. 
Authorities   opposing  general   rule,   or  limiting  its  application, 

223. 
Boy  injured  at  stockpens — gang  plank  struck  by  car,  223. 
Boy    on    station    platform    struck    by    timber    projecting    from 

freight  car,  224. 
Death  of  boy  non  sui  juris,  223. 
Distinction  between  care  due  trespasser  on  dangerous  premises 

and  duty  to  trespasser  on  railroad  track,  223. 
Duty   to   use   property   so   as   not   to   injure   others — liable   for 

failure  to  use  ordinary  care,  223. 
General  rule,  221. 
Nonperformance  of  manifest  duty  to  protect  human  life,  223. 

Railroad's  Liability   Dependent  upon   Existence  of  Willfulness  or 
Wantonness. 

Accident  in  switch  yard,  221. 

Boy   killed   near   crossing   after   getting   water    from   railroad's 

penstock — backing   train    over    crossing — absence    of   lookout 

and  signals,  222. 
Child  using  track  as  playground,  222. 
Duty  to  anticipate  presence  of  trespasser,  222. 
General  rule,  220. 
Gross   negligence,  221. 

Helplessness   from   drunkenness — contributory   negligence,   222. 
Intoxicated  man  killed  while  lying  on  track  at  night,  222. 
Not  liable  for  mere  negligence,  222. 
Person    providentially    disabled    while    wrongfully    on    track — 

proximate  cause,  222. 
Person   walking   on    spur-track    in    town    alley — track    not    im- 
bedded.  221. 
Railroad's  liability  dependent  upon  existence  of  willfulness  or 

wantonness,  220. 
Sight-seer  injured  in   switch   yard  after   stealing  ride   to  it  in 

railroad's  ferry  boat — yard  the  only  exit,  221. 
Texas  doctrine,  222. 
Trespasser  Assumes  Risks. 

Effect  of  contributory  negligence  in  merely  walking  on  track, 

224. 
General  rule,  224. 
Presumption  of  contributory  negligence,  224. 

Trespasser  on  Railroad  TracK  Not  Entitled  to  Care   until 
His  Presence  N  Discovered. 

Analogy  of  spring  guns  and  man  traps  not  applicable,  228. 
Bicyclist  killed  by   street*car — custom  of  nmning  cars  in  same 
direction  ,on  both  tracks,  229. 
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TRESPASSERS  ON  RAILROAD  TRACKS— Continued. 

Body  of  intoxicated  man  found  near  track — verdict  directed  for 
defendant,  228. 

Boy  killed  in  yard  by  backing  locomotive — absence  of  lookout 
and  signals,  231. 

Boy  run  over  in  yard — failure  in  attempt  to  board  moving  car, 
231. 

Boy  struck  by  unattached  car,  231. 

Child  injured  in  yard — warning  notices — playing  on  tracks — cus- 
tom of  children,  230. 

Child  non  sui  juris  proceeding  up  track  from  crossing,  231. 

Child  seven  years  old,  230. 

Children,  229. 

Children  non  sui  juris  estray  in  streets — risk  wholly  with  train- 
men, 231. 

Contributory  negligence — children,  231. 

Foresight,  227. 

General  rule,  224. 

Not  required  to  anticipate  presence,  227. 

Operating  trains  in  country  at  night,  227. 

Penal  offense  to  walk  upon  track,  227. 

Person  killed  while  crossing  track  in  street  at  night — absence  of 
signals,  228. 

Person  riding  on  hand  car  by  invitation  of  section  foreman,  but 
contrary  to  rules — collision  with  irregular  train,  227. 

Proximity  of  village,  228. 

Running  engine  and  tender  backward  through  country,  228. 

Seven-year-old  boy  killed  by  tender — evidence  demurrable  for 
failure  to  show  any  duty,  230. 

Trespasser  on  railroad  track  not  entitled  to  care  until  his  presence 
is  discovered,  224. 

Trespassers  on  bridges,  228. 

Trestles,  228. 

Appliances. 

Absence  of  brake  on  rear  car — violation  of  statute,  234. 

Absence  of  headlight,  234. 

Authorities  opposing  rule,  or  limiting  its  application,  235. 

Brakes — voluntary  deprivation  of  means  of  protecting  tres- 
passers, 235. 

Deaf  man  struck  by  train — absence  of  headlight — habitual  use 
of  track  by  pedestrians,  235. 

Detached  cars  turned  loose  at  night  without  headlight,  235. 

General  rule,  234. 

Habitual  use  of  track  by  pedestrians — absence  of  light  as  proxi- 
mate cause,  235. 

Injury  to  child — evidence  of  condition  of  engine,  234. 

Person  lying  on  track — absence  of  headlight  as  proximate  cause 
of  accident.  235. 

Person  struck  by  flat-car — lights — unusual  precautions,  234. 

Use  of  improved  air-brakes — possibility  of  preventing  accident, 
234. 

Weight  of  train — appliances — crew,  234. 

Duty  Docs  Not  Arise  until  Trespasser's  Peril  Is  Discovered. 

Accident  in  yard,  233. 

Actual  knowledge  of  peril  must  be  shown,  233. 

Boy  run  over  after  being  ordered  from  engine  by  flagman,  233. 

Duty  does  not  arise  until  trespasser's  peril  is  discovered,  231. 

Even  ordinary  care  not  required,  233. 

Failure  of  engineer  of  standing  train  to  warn  trespasser  of  ap- 
proach of  another  train— faUure  'to  show  engineer's  knowl- 
edge of  peril,  233. 

General  rule.  231. 

Leaving  path  to  loiter  on  track,  233. 
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Man  injured  while  lying  or  sittinja:  on  track,  233. 
Trespassers  in  switch  yards,  233. 
Unauthorized  use  of  track  between  park  and  depot  as  footpath, 

Lookouts. 

Accident  near  public  crossing,  244. 

Accident  on  spur  track  between  mine  and  town — habitual  use 

of  track  by  mine  employees,  245. 
Accident  on  trestle — customary  use  by  pedestrians,  244. 
Bridges,  244. 

Child  killed  while  beneath  cars  on  side  track,  245. 
Children,  245. 

Children  playing  about  cars,  245. 

Compared  with  duty  to  night  intruder  in  bedchamber,  243. 
Extra  trains — rule  for  protection  of  employees  not  applicable. 
245. 

General  rule,  242. 
Insufficient  complaint,  245. 
Mere  failure  to  see  trespasser  in  time,  244. 

Rule  applicable  except  at  public  crossings  and  within  munici- 
palities, 244. 
Switch  yards — care  required,  244. 
Trespasser  on  fenced  track,  244. 
Yards,  244. 

Duty  to  Lookout  for  Obstructions. 

Absence  of  contributory  negligence,  254. 

Absence  of  signals  and  reasonable  lookout,  249. 

Accident  distant  from  street  crossing — opening  between  cars, 
250. 

Accident  in  private  yard — public  warned  not  to  trespass — 
habitual  use  of  tracks  by  public,  249. 

Accident  on  bridge,  248. 

Accident  on  bridge — fireman's  failure  to  see  trespasser  was 
merely  simple  negligence,  247. 

Accident  on  trestle — absence  of  evidence  of  conditions,  253. 

Accident  on  trestle — engineer  not  required  to  withdraw  his 
attention  from  track,  247. 

Accident  to  child,  254. 

Accident  where  track  used  as  footpath — failure  to  use  means 
at  hand  after  plaintiff  should  have  been  seen,  250. 

Bridges,  255. 

Child  asleep  on  track  frequented  by  children,  not  recognized, 
255. 

Child  injured  by  backing  train — no  lookout,  249. 

Child  killed  on  railroad  bridge,  254. 

Child  mistaken  for  something  else,  249. 

Child  non  sui  juris  killed  while  lying  down  on  track — possi- 
bility of  seeing  it  in  time — proximate  cause,  254. 

Contributory  negligence  no  bar  to  recovery,  247. 

Culpable  ignorance  of  person's  danger,  251. 

Death  of  helpless  trespasser — contributory  negligence — proxi- 
mate cause,  255. 

Death  of  infant — failure  to  lookout  and  negligence  after  dis- 
covery of  peril  compared,  253. 

Decisions  limiting  application  of  rule,  246,  250,  253,  254. 

Detached  car  running  down  grade — lookout  for  obstructions 
— misleading  instructions,  246. 

Duty  affected  by  circumstances,  254. 

Duty  to  lookout  for  obstructions — duty  to  employ  more  help, 
251. 

Ensrineer's  view  not  obstructed — cause  of  action  not  stated, 
249. 
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Evidence  on  question  of  ne^ligenoe,  251. 

Failure  to  give  warning  when  person  could  have  first  been 
seen — warning  given  in  time,  250. 

Failure  to  keep  usual  lookout,  247. 

Failure  to  lookout  for  helpless  persons — proximate  cause,  251. 

Failure  to  lookout  for  obstructions  not  negligence  per  se  with 
respect  to  trespassers,  246. 

Failure  to  see  helpless  person  on  track — negligence,  251. 

Forty  miles  an  hour  within  city — custom  to  cross  track- 
speed  ordinance — no  signals — presumption  of  willfulness, 
248. 

General  rule,  246. 

Gross  negligence  in  failing  to  discover  danger,  248. 

Injury  to  child — failure  to  observe  when  carelessly  looking 
down  track,  248. 

Injury  to  child  non  sui  juris — failure  to  lookout  for  obstruc- 
tions. 248. 

Injury  to  person  lying  drunk  on  track — proximate  cause,  252, 

Liability  denendent  upon  possibility  of  averting  accident,  253. 

Liabilitv  dependent  upon  possibility  of  seeing  plaintiffs  help- 
less condition  in  time,  253. 

Lookout  for  obstructions — duty  created  by  possibility  of  dis- 
covering peril,  246. 

Man  apparently  insensible  lying  near  track,  252. 

Mere  going  on  track  not  contributory  negligence,  252. 

Missouri  decisions  distinguished,  250. 

Nothing  intervening  to  relieve  act  of  going  on  track  from  its 
culpability,  254. 

Not  required  to  lookout  constantly,  255. 

Only  ground  of  liability,  250. 

Person  becoming  insensible  on  track  from  providential  cause, 
254. 

Person  found  injured  beneath  trestle — failure  to  see  tres- 
passer at  night — negligence,  251. 

Possibility  of  discovering  child  in  time,  253. 

Possibility  of  discovering  peril  in  time — mere  negligence  al- 
leged, 247. 

Recklessness  and  wantonness,  247. 

Required  to  keep  reasonable  lookout,  255. 

Right  to  anticipate  clear  track,  250. 

Supposed  inanimate  object  seen  in  track — not  required  to  re- 
duce speed,  255. 

Switching — brakeman  sent  down  track — eflFect  on  engineer's 
duty,  254. 

Trespasser  on  street  railway  track,  251. 

Wantonness — engineer's  actual  knowledge  of  tresoasser's 
presence  on  track  may  be  shown  by  circumstances,  246. 

When  discoverable  by  diligent  attention  to  duties  to  others, 
248. 

Where  helplessness  or  unconsciousness  would  have  been  evi- 
dent, 252. 

Where  helpless  person  should  have  been  seen — use  of  every 
available  means,  252. 

Where    person's    helplessness    could    have    been    discovered. 

Signals. 

Accident   between   blow-post   and   crossing — question   for  jury, 

241. 
Accident  beyond  crossing — absence  of  blow-posts  and  signals — 

circumstances  showing  negligence,  241. 
Authorities  opposing  rule,  or  limiting  its  application,  241. 
Child  killed  about  a  mile  from  crossing — custom  of  mother  to 
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lookout  for  children  after  hearing  statutory  signals— evidence. 
242.  • 

Crossings  in  town — failure  to  give  warning — negligence  of  high- 
est degree,  241. 

Death  of  trespassing  child — no  crossing  signals,  240. 

General  rule,  239. 

Injury  to  trespassing  employee — custom  to  walk  between  tracks 
to  roundhouse — struck  by  backing  car — absence  of  signals  or 
other  warning,  240. 

Mere  pathway  crossing  beyond  city — signals  not  required,  241. 

Ordinance — lights — signals — knowledge  of  custom  to  cross — 
wantonness  or  willfulness.  240. 

Path  crossing  railroad — permissive  use  by  public,  241. 

Pathway — implied  acquiescence — detached  cars — lookout — ques- 
tion  for  jury,  241. 

Regular  stopping  places — noncompliance  with  statute — negli- 
gence per  se,  241. 

Signals  and  checking  speed — accidents  not  at  crossing,  240. 

Train  passing  through  city — violation  of  statutory  duty — in- 
sufficiencv  of  complaint,  240. 

Trestle  between  blow-posts  and  crossing — signals — checking 
speed,  240. 

Where  trespasser  would  have  been  warned,  240. 

Speed  of  Trains. 

Accident  in  railroad  yard — application  of  crossing  ordinance, 
238. 

Assumption  that  prescribed  speed  will  not  be  exceeded,  238. 

Authorities  opposing  rule  or  limiting  its  application,  238. 

Boy  injured  on  fenced  track  outside  of  street — excessive  speed 
and  failure  to  ring  bell  while  running  over  street,  237. 

Child  found  injured  near  track  within  city  limits — speed  pro- 
hibited by  ordinance — signals — no  proof  as  to  circumstances, 
237. 

Child  killed  where  streets  not  opened — fenced  track — speed 
ordinance  not  applicable,  236. 

Custom  to  use  track  as  footway — speed  in  violation  of  ordi- 
nance, 238. 

Entering  suburbs — dangerous  speed,  238. 

General  rule,  236. 

Recklessness — speed  prohibited  by  ordinance — engineer's  knowl- 
edge of  custom  to  cross  track  between  streets — presumption 
of  willfulness,  238. 

Speed  prohibited  by  ordinance — contributory  negligence,  237. 

Speed  prohibited  by  ordinance — willfulness  or  wantonness,  237. 

Speed  or  schedule  time,  236. 

Speed  statute  may  be  invoked — proximate  cause,  238. 

Struck  by  train  approaching  crossing — speed  and  absence  of 
signals — erroneous  instruction,  239. 

Unlawful  speed — person  seen  too  late  to  stop  train,  237. 

Violation  of  speed  ordinance,  236. 

"WKetKer  Railroad  Is  Required  to  Use  More  Care  at  Points 
"WHere  Its  TracK  Are  Habitually  Used  hy  iHe  Public, 
"witH  or  'witKout  License. 

In  General. 

Absence  of  evidence  of  authority  to  use,  261. 

Accident  rn  city — track  only  means  of  ingress  and  egress  for 
local  residents — absence  of  signals,  261. 

Accident  on  trestle — circumstances  rendering  use  by  pedes- 
trians specially  dangerous,  260. 

Accident  where  street  was  to  be  laid  out — habitual  use  by  pub- 
lic, 263. 
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Authorities  supporting  rule,  or  limiting  its  application,  256. 

Bound  to  anticipate  continuance  of  use,  263. 

Boy  injured  at  night — track  crossed  by  many  people — ^absence^ 

of  train  lights,  259. 
Bridge  or  track  used  as  foot-path  at  populous  place — use  with- 
out objection,  266. 
Bridge  used  as  foot-path,  266. 
Child  injured  on  bridge — seventeen  years'  use  as  foot-crossini^:* 

266. 
Continued  use  after  repeated  protests,  257. 
Custom  to  cross  at  certain  point — more  care  required,  265. 
Custom  to  cross  at  certain  points,  261. 
Custom  to  cross  track  at  certain  point  in  city,  260. 
Death  of  child — question  of  trainmen's  negligence,  264. 
Detached    cars — high    speed — no   signals — trainmen    chargeable 

with  notice  of  public  use  of  track — willful  killing,  256. 
Duty  not  created  by  mere  naked  license,  259. 
Duty  of  special  protection  not  created,  262. 
Duty  to  person  who  may  reasonably  be  expected  to  be  on  right 

of  way,  262. 
Duty   to   regard   habits   and   circumstances   of   local   residents, 

264. 
Effect  of  mere  tolerance  of  prior  trespassers,  262. 
Frequently  trespassing  without  objection,  264. 
General  rule,  256. 
Georgia   decisions   reviewed,   258. 
In  general,  256. 
Injury    resulting   from    departure   by   trainmen    from    ordinary 

course  of  procedure — risks  assumed  by  licensees,  263. 
Knowledge  of  use  of  track  by  many  trespassers — Question   of 

wantonness,  259. 
Liable  for  negligent  management  of  train,  266. 
Man  lying  on  track — engineer  not  chargeable  with  notice — no 

inference  of  negligence,  262. 
More  caution  required,  258. 
No  presumption  of  clear  track,  262. 
No  recovery  in  absence  of  willfulness,  256. 
Not  bound  to  protect  or  provide  safeguards,  260. 
Notice  of  train's  approach,  265. 
Occasional  use  of  tracks  between  crossings  by  mere  sufferance, 

259. 
Path   across   right-of-way — openings    in    fences   on   both    sides, 

263. 
Person  injured  while  at  a  distance  from  path  used  by  public, 

263. 
Possible  presence  need  not  be  considered,  261. 
Private  way  used  as  crossing  by  many — duty  to  anticipate  their 

presence,  258. 
Public  could  acquire  no  right  to  use  as  footpath  track  not  in 

highway,  261. 
Public  use   of  pathway  across  tracks— chargeable  with   notice, 

265. 
Risks  assumed,  260. 

Rule  as  to  trespassers  not  applicable.  258. 
Rule  same  as  in  case  of  mere  trespassers,  258. 
Sleeping  or  sitting  on  track,  265.  ,  , 

Switch  tracks  crossed  daily  by  thousands,  bound  to  anticipate 

presence,  256. 
Track  crossed  by  public  for  many  years  at  certain  point,  264. 
Track  in  city  used  as  common  pathway,  266. 
Track  used  as  footway  by  public  for  six  months — no  watchman,. 

gates,  or  signals,  260. 
Track  used  as  walk  for  twentv-five  years,  265. 
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Tracks  used  as  walk  between  settlement  and  town,  265. 

Tracks  within  city — what  does,  and  does  not,  constitute  license 
to  use,  260. 

Trodden  path — acquiescence  in  use,  263. 

Unfenced  track  bordered  by  dwellings,  266. 

Use  for  long:  time  by  permission,  262. 

Use  of  right  of  way  in  city  as  pathway — licensees,  266. 

Use  of  side-track  lot  by  public — presumption  of  clear  track, 
264. 

Use  of  track  as  footpath  by  several  families — evidence  not  ad- 
missible, 260. 

Use  of  track  as  pathway  to  spring — evidence  inadmissible,  257. 
•  Use  of  tracks  as  footpath — twenty-rfive  years'  acquiescence — 
steps  over  railroad  fence,  262. 

Use  of  tracks  by  pedestrians  not  preventable — evidence  of  use 
inadmissible,  257. 

Use  of  tracks  from  necessity — long  continued  custom — business 
at  depot,  265. 

Use  of  yard  as  playground  by  children — question  of  care  in 
backing  engine,  266. 

Use  under  implied  license,  262. 

Walking  upon  track — neighborhood  custom — trespasser,  257. 

Wantonness  and  intention  not  dependent  upon  actual  knowl- 
edge of  peril,  257. 

Lookouts. 

Absence  of  lookout  and  employee  to  control  train,  269. 

Accident  in  suburbs — custom  of  workmen  to  use  track  as  foot- 
path— failure  to  use  ordinary  care,  268. 

Authorities  supporting  rule,  or  limiting  its  application,  267. 

Child  killed — speed  in  violation  of  ordinance — absence  of  look- 
out— willful  killing  not  charged,  268. 

Constant  use  by  pedestrians — more  watchfulness  required,  268. 

Constant  use  of  track  as  footpath — trainmen  chargeable  with 
notice — reasonable  care  required,  269. 

Evidence  of  use  of  tracks  admissible  on  question  of  railroad's 
duty,  268. 

Frequent  use  of  main  track,  bridges,  or  trestles  by  pedestrians 
— review  of  authorities,  269. 

General  rule,  267. 

Knowledge  of  probability  of  people  being  on  track — lights,  but 
no  lookout  on  backing  train — boy  injured,  269. 

Knowledge  of  use  of  track  as  walk,  269. 

New  railroads — use  not  encouraged,  268. 

No  duty  of  active  vigilance,  267. 

Not  liable  in  absence  of  willfulness  or  wantonness,  268. 

Populous  neighborhoods  in  county,  267. 

Where  children  are  likely  to  be,  269. 

Lookouts  in  Cities. 

Accident  not  upon  public  way — absence  of  lookout  required  by 

ordinance,  272. 
Authorities  supporting  rule,  or  limiting  its  application,  270. 
Backing  train — lookouts — signals — absence  of  one  of  three  men 

from  his  post,  272. 
Between  streets,  270. 

Child  approaching  track  on  side  opposite  engineer,  271. 
Custom   to   cross   track   must   be    justified   by    necessity — duty 

arises   front  circumstances,   270. 
Duty  to  lookout  for  trespassers  at  point  where  ordinance  makes 

it  an  offense  to  cross  tracks,  271. 
Engineer  must  lookout  constantly,  271. 
Failure  to  see  infant  in  time — high  speed,  272. 
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General  rule,  270. 

Rule  not  applicable  to  towns  except  in  case  of  imbedded  street 

railway  tracks,  270. 
Uninclosed  depot  grounds — backing  train  to  make  coupling — 

lookout  on  standing  cars,  271. 
Use  of  place  for  long  time  by  pedestrians,  272. 
Use  of  track  from  necessity,  or  sanctioned  by  custom,  270. 
Where  likely  to  be  trespassers,  271. 

Railroad's  Duty  Not  A£fected  by  Its  Mere  Failure  to  Object  to 

Use  of  Track. 

General  rule,  267. 
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ABUTTERS. 

See  NUISANCES. 

ACCIDENTS  ON  TRACK. 

See  CHILDREN;  CONTRIBUTORY  NEGLIGENCE;  CROSS- 
INGS; DEATH  BY  WRONGFUL  ACT;  LICENSEES; 
RAILROADS  IN  STREETS;  STREET  RAILWAYS; 
TRESPASSERS. 

Allegation  in  complaint  that  intestate  was  in  vehicle  on  public 
hijfhway  on  which  defendant's  street  cars  were  moving,  near  its 
intersection  with  another  public  highway,  was  sufficient  to  show 
relation  of  the  parties  from  which  a  duty  to  exercise  care  could 
be  inferred.     Birmingham  Ry.,  L.  &  P.  Co.  v.  Clarke  (Ala.),  618. 

Care  due  from  those  in  charge  of  street  cars  to  avoid  collisions 
with  other  users  of  streets.  Birmingham  Ry.,  L.  &  P.  Co.  v. 
Clarke  (Ala.),  618. 

Contributory  Negligence. 

Deaf  man,  killed  while  walking  on  street  railway  track,  was 
guilty  of  contributory  negligence  as  matter  of  law.  Adams  v. 
Boston  &  N.  St.  Ry.  Co.  (Mass.),  70. 

In  action  against  street  railway  for  injuries  to  vehicle,  instruc- 
tion authorizing  recovery  if  driver  of  vehicle  was  "free"  from 
negligence  was  improper;  and  was  inconsistent  with  an  in- 
struction defining  what  contributory  negligence  would  defeat 
recovery,  as  stating  that  any  negligence,  however  slight,  would 
defeat  recovery.  Palmer  Transfer  Co.  v.  Paducah  Ry.  &  L. 
Co.  (Ky.),  815. 

Walking  on  street  railway  track  because  the  walking  was  better 
there.     Adams  v.  Boston  &  N.  St.  Rv.  Co.  (Mass.),  70. 

Where  deceased,  at  time  he  was  killed  while  walking  on  de- 
fendants street  car  track,  was  78  years  of  age  and  very  deaf,  his 
want  of  hearing  made  it  incumbent  on  him  to  be  more  alert  in 
the  use  of  his  other  senses.  Adams  v.  Boston  &  N.  St.  Ry.  Co. 
(Mass.),  70. 

Evidence. 

Competent  for  plaintiff  to  impeach  motorman  by  showing  that 
he  had  stated  that  he  had  been  stung  on  hand  and  was  rubbing 
it  at  time  of  accident.  Robinson  v.  Old  Colony  St.  Ry.  Co. 
(Mass.),  860. 

Evidence  warranted  finding  of  failure  on  part  of  street  railway  of 
proper  care  to  furnish  necessary  lights  on  car  which  struck 
plaintiff.    Wilkie  v.  Richmond  Traction  Co.  (Va.),  659. 

Instruction,  as  to  care  required  of  railroad  to  discover  persons  on 
track  at  points  used  by  the  public,  was  erroneous,  because  if 
trainmen  exercised  proper  care  they  had  discharged  defendant's 
duty,  and  it  was  not  liable,  though  plaintiff's  presence  was  not 
observed.     Wilkie  v.  Richmond  Traction  Co.  (Va.),  659. 

Instruction  did  not  cover  request  to  charge  that  motorman  was  en- 
titled to  presume  that  intestate  would  remain  on  right  side  of 
street  until  he  gave  some  outward  indication  that  he  was  going 
to  cross  to  left-hand  side.  Birmingham  Ry.,  L.  &  P.  CJo.  v. 
Clarke  (Ala.),  618. 

Lookouts,  duty  of  trainmen  at  points  frequented  by  public.  Wilkie 
V.  Richmond  Traction  Co.  (Va.),  659. 

Motorman's  failure  to  use  last  clear  chance  to  save  driver  of  vehicle 
was  proximate  cause,  and,  therefore,  latter's  negligence  was  no 
defense.    Birmingham  Ry.,  L.  &  P.  Co.  v.  Clarke  (Ala.),  618. 
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Motorman's  ri^ht  to  presume  that  driver  of  vehicle  will  keep  out 
of  danger.    Birmingham  Ry.,  L.  &  P.  Co.  v.  Clarke  (Ala.),  618. 

Neglijfcnce  and  contributory  ne^lifi^ence  were  questions  for  jury. 
McCabe's  Adm'x  v.  Maysville,  etc.,  R.  Co.  (Ky.),  852. 

Where  evidence  was  conflictinf^:  as  to  whether  collision  between 
street  car  and  another  vehicle  was  caused  by  fault  of  driver  or 
of  motorman,  question  was  for  jury.  Palmer  Transfer  Co.  v. 
Paducah  Ry.  &  L.  Co.  (Ky.),  815. 

Where  railroad  employee  was  injured  on  his  master's  track,  the 
company's  liability  depended  on  determination  of  question  of 
n^^lif^ence  and  contributory  ne^li^ence  under  common-law  rules; 
the  Tennessee  statute  in  question  not  beinf?  applicable.  Cincin- 
nati, etc.,  R.  Co.  V.  Holland  (Tenn.),  539. 

ADVERSE  POSSESSION. 

See  RIGHT  OF  WAY. 

AGENCY. 

See  RAILROADS;  TORTS. 

ANIMALS. 

See  FRIGHTENING  TEAMS:  STOCK,  INJURIES  TO. 

APPEAL. 

See  CHILDREN;  STOCK.  INJURIES  TO. 

ARGUMENT  OF  COUNSEL. 

See  TRIAL. 

ASSAULTS. 

See  CARRIERS  OF  PASSENGERS. 

ASSUMPTION  OF  RISK. 

See  EMPLOYERS'  LI.XBILITY  ACTS;  LICENSEES;  MAS- 
TER AND  SERVANT. 

BAGGAGE. 

Carrier  an  insurer  against  loss  or  damage  to  merchandise  accepted 
ns  bas^eraffe  with  ki>owledj?e  of  its  real  natufe.  Charlotte  Trouser 
Co.  2'.  Seaboard  A.  L.  Ry.  (N.  Car.),  459. 

Damages. 

Measure  of  for  loss  of  ba^Ras^e  as  affected  by  fact  that  carrier 
had  no   notice   of  special   circumstances.     Turner  v.   Southern 
Ry.  (S.  Car.\  288. 
Duties  of  carrier,  as  warehouseman,  with  respect  to  takincr  care  of 
bajs^RajfC.    Charlotte  Trouser  Co.  v.  Seaboard  A.  L.  Ry.  (N.  Car.), 
459. 
Duty  to  transport   does  not  arise  until   person  tending  parcel   for 
carriage    has    procured    right    of   transportation    as    a    passenger. 
Atlanta  Terminal  Co.  r.  American  B.  &  T.  Co.  (Ga.\  167. 

Evidence. 

Opinion    evidence   as    to   amount   of   iniury   to   wearing   apparel. 

Withcv  7'.  Fere  Marquette  R.  Co.  (Mich.),  740. 
Production  of  injured  baggage  in  court,  refusal   of  court  to  re- 
ciuire  was  not   an   improper  exercise  of  discretion,  where  car- 
rier's    witnesses     were     permitted    before    trial    to    inspect    it. 
Withcv  V.  Pere  Marquette  R.  Co.  (Mich.).  740. 
Right  of  corporation,  acting  for  common  carrier  in  matters  of  pro- 
viding bncfcrage  room  and  of  receiving  and  checking  baggage,  to 
conduct  in  its  baggage  room  certain   indeoendent  private  enter- 
prise.    .\tlanta  Terminal  Co.  v.  American  B.  &  T.  Co.  (Ga.),  167. 
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Though  carrier  did  not  know  that  passenger's  trunks  contained  mer- 
chandise or  samples,  it  had  no  right,  after  arrival  of  trunks  at 
destination,  to  leave  them  on  station  platform,  exposed  to  weather- 
Charlotte  Trouser  Co.  v.  Seaboard  A.  L.  Ry.  (N.  Car.),  459. 

Until  right  of  transportation  as  a  passenger  has  been  procured, 
common  carrier  is  under  no  duty,  public  or  private,  to  receive  a 
parcel  from  any  one  to  be  transported  as  baggage.  Atlanta  Ter- 
minal Co.  V.  American  B.  &  T.  Co.  (Ga.),  167. 

Warehouseman,  when  carrier's  liability  as  such  begins.  Charlotte 
Trouser  Co.  v.  Seaboard  A.  L.  Ry.  (N.  Car.),  459. 

What  Is  Baggage. 

Father  could  recover  upon  the  contract  of  carriage  for  loss  or 
injury  of  articles  bought  and  used  for  his  infant  child,  although 
the  latter  was  carried  gratuitously,  as  such  articles  were  part 
of  the  father's  own  baggage.     Withey  v.   Pere   Marquette   R- 
Co.  (Mich.),  740. 
Passenger,  traveling  with  his  wife,  is  entitled  to  recover  in  an 
action  of  contract  from  the  carrier  for  loss  of  and  damage  to 
articles  of  jewelry,  etc.,  belonging  to  his  wife  and  given  to  her 
by  third  persons.     Withey  v.   Pere   Marquette   R.  Co.   (Mich.), 
740. 
Trunk  forwarded  to  passenger  after  she  reached  her  destination 
was  not  baggage;  and  defendant  was  only  liable  as  carrier  of 
goods.     Hicks  v.  Wabash  R.  Co.  (Iowa),  178. 
Where  carrier  knew  that  passenger's  trunks  contained  samples  of 
merchandise,  but  received  them  as  baggage,  it  was  liable  for  any 
loss  sustained  through  its  lack  of  ordmary  care  after  passenger 
had  reasonable  time  to  remove  trunks  after  arrival  at  their  desti- 
nation.    Charlotte  Trouser  Co.  v.  Seaboard  A.  L.  Ry.  (N.  Car.), 
459. 

BILLS  OF  LADING. 

Assignment  of  bill  of  lading  as  delivery  of  the  property.  Kentucky 
Refining  Co.  v.  Bank  (Ky.),  711. 

Drawer  of  draft,  who  discounts  it,  with  bills  of  lading  attached,  as 
collateral,  at  a  bank  to  which  he  is  indebted,  guaranties  that  draft 
will  be  honored  on  presentment.  Kentucky  Refining  Co.  v.  Bank 
(Ky.).  711. 

Since  drafts  attached  to  bills  of  lading  were  dishonored,  the  debt 
represented  by  them  was  not  extinguished,  and  the  bank's  lien 
upon  the  goods  covered  by  the  bills  of  lading,  which  it  held  as 
collateral,  was  not  discharged.  Kentucky  Refining  Co.  v.  Bank 
(Ky.),  711. 

CARRIERS. 

See  BAGGAGE:  BILLS  OF  LADING:  COMMON  CARRIERS; 
CONNECTING  CARRIERS;  CONSTITUTIONAL  LAW; 
EXPRESS  COMPANIES:  INTERSTATE  COMMERCE; 
LICENSEES  :  RAILROAD  COMMISSIONS  ;  WARE- 
HOUSEMEN. 

CARRIERS  OF  LIVE  STOCK. 

Burden  of  proving  carrier's  negligence  where  live  stock  are  injured 
in  transit.     Cleve  v.  Chicago,  etc.,  Ry.  Co.  (Neb.),  189. 

Care  required  of  carrier  in  handling  and  caring  for  hogs  while  they 
are  in  transit.     Illinois  Cent.  R.  (io.  r.  Holt  (Ky.),  455.  * 

Carrier  was  not  liable  for  any  injury  done  by  hogs  to  each  other, 
or  from  suffocation  by  reason  of  their  being  crowded  in  car, 
or  from  their  eating  cockle  burrs;  the  shipper  having  loaded 
the  stock  and  contracted  to  care  for  them  and  to  exempt  the  car- 
rier from  anv  damage  not  due  to  its  negligence.  Illinois  Cent 
R.  Co.  r.  Holt  (Ky.).  455. 

Carrier  was  not  liable  for  damages  to  hogs  from   delay,  because 
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its  agent  made  no  positive  engagement  as  to  when  cars  would 
be  at  station,  and  shipper  could  have  learned  whether  cars  had 
arrived  before  bringing  his  hogs  there.  Illinois  Cent.  R.  Co.  v. 
Holt   (Ky.),  455. 

Damages. 

Measure  of  damages  from  delay  in  transporting  hogs  to  market. 

Illinois  Cent.  R.  Co.  v.  Holt  (Ky.),  455. 
Measure  of  damages  where  hogs  are  in  bad  condition  for  market 

by  reason  of  carrier's  negligence.     Illinois  Cent.  R.  Co,  v.  Holt 

(Ky.).  455. 
Duty  to  transport  promptly,  general  rule.     Illinois  Cent.  R.  Co.  v. 
Holt  (Ky.).  455. 

Evidence. 

As  to  muddy  condition  of  carrier's  stock  pens  at  shipping  point 
and  plaintiff's  expense  in  feeding  the  hogs  there  while  waiting 
for  cars  was  inadmissible,  because  he  knew  before  he  brought 
the  hogs  to  the  station  that  the  time  of  the  arrival  of  cars  for 
transportation  of  the  stock  was  uncertain.  Illinois  Cent.  R. 
Co.  V.  Holt  (Ky.),  455. 

Delay  in  shipment  of  live  stock,  necessity  of  introducing  evidence 
tending  to  show  that  longer  time  was  consumed  that  was  usual 
or  necessary.     Cleve  v.  (Chicago,  etc.,  Ry.  Co.  (Neb.),  189. 

Notation  on  bill  of  sale,  at  market  to  which  plaintiff  was  obliged 
to  rcship  his  hogs  on  account  of  their  poor  condition  from  de- 
lay, by  commission  merchant,  that  certain  of  the  hogs  had  died 
there,  was  incompetent  as  a  statement  out  of  court  and  not 
under  oath.     Illinois  Cent.  R.  Co.  v.  Holt  (Ky.),  455. 

Report  of  government  inspector  as  to  condition  of  plaintiffs  hogs 
upon  arrival  at  destination.    Illinois  Cent.  R.  Co.  t'.  Holt  (Ky.), 
455. 
Evidence  warranted  finding  that  hogs  were  not  properly  cared  for 

while   in   possession   of  initial   carrier,     Illinois   Cent.    R.    Co.   r. 

Stevens  (Ky.),  477. 
Notice  of  claim  for  damages,  stipulation  not  applicable  to  damages 

such  as  loss  of  market  or  depreciation  in  market  price,  occasioned 

bv   carrier's   negligent    delay.      Atchison,   etc.,    Ry.    Co.   i'.   Poole 

(Kan.),  449. 

Termination  of  Liability. 

Instruction  making  initial  carrier  liable  for  any  loss  of  the  hogs 
after  delivery  at  place  of  destination  and  their  reshipment  over 
another  road  to  different  market  was  erroneous.  Illinois  Cent. 
R.  Co.  V.  Holt  (Ky.),  455. 

CARRIERS  OF  MAIL. 

See  POSTAL  CLERKS. 

CARRIERS  OF  PASSENGERS. 

See  BAGGAGE;   STATIONS  AND  DEPOTS. 

Actionable  negligence  causinsr  injury  to  person  attempting  to  board 

street    car.    sufficiency    of    evidence    of.      Waller    v.    Wilmington 

City  Ry.  Co.  (Del.  Supr.  Ct.),  727. 
Alighted  street  car  passenger  injured  by  contact  with  its   fender, 

fact  that  fender  was  down,  contrary  to  usual  custom  as  to  rear 

fenders,  did  not  justify  inference  of  negligence  on  part  of  carrier. 

Whilt  V.  Public  Service  Corp.  (N.  J.),  423. 
Alighting   at    wrong    station,    sufficiency    of    evidence    that    it   was 

caused    by    conductor's    assurance    that    it    was    the    right    place. 

Tennessee  Cent.  R.  Co.  v.  Brasher's  Guardian  (Ky.),  419. 
Alighting   freight   train   passenger   injured   by   movement   of  train, 

duties   and   liabilities   of   carrier.     Southern   Ry.    Co.   v.   Burgess 

(Ala.),  321. 
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Alightinfi:   passenj?er    injured,    sufficiency    of   complaint   under    Ala. 
Code,  1896,  §  3285.     Southern  Ry.  Co.  v.  Burgess  (Ala.),  321. 

Assaults. 

Assault  by  carrier's  employee  upon  passenger  was  tortious.     Ford 

V.  Minneapolis  St.  R3'.  Co.  (Minn.),  182. 
Care  required  of  conductor  to  protect  passenger  from  assault  by 
another  passenger.     Norfolk  &  W.  Ry.  Co.  v.  Birchfield  (Va.), 
305. 
Conductor  must  have  heard  altercation  from  which  the  assault  on 
the  passenger  arose,  and  it  was  of  a  character  that  should  have 
warned  him  that  it  was  his  duty  to  interf'^re.     Xorfolk  &  \V. 
Ry.  Co.  V.  Birchfield  (Va.),  305. 
Duty    of    conductor    to    keep    plaintiff's    fellow    passenger    under 
surveillance,  so  as  to  prevent  him  injuring  plaintiff,  was  ques- 
tion for  jury.     McVVilliams  v.  Lake  Shore,  etc.,  Ry.  Qo.  (Mich.), 
463. 
Duty  to  protect  passenger  from  other  passengers.      McWilliams 

V,  Lake  Shore,  etc.,  Rv.  Co.  (Mich.),  463. 
Instruction,  as  to  duty  of  conductor  to  protect  passenger,  even 
from  assault  by  special  officer  of  the  carrier,  was  favorable  to 
defendant,  and  not  misleading.     Xorfolk  &  W.  Ry.  Co.  7-.  Birch- 
field (Va.),  305. 
Street    car   company   was    not    negligent    in    failing   to    anticipate 
danger  to  passengers  from  firing  of  a  cannon  from  yard  of  one 
who  was  celebrating  the  Fourth  of  July,  nor  in  failing  to  as- 
certain  whether   the   cannon    was   properly   loaded    or   pointed. 
Ormandroyd  v.  Fitchburg  &  L.  St.  Ry.  Co.  (Mass.).  314. 
Burden  of  proving  negligence  where   street  car  passenger  was  in- 
jured by  reason  of  collision  between  car  and  wagon,  where  evi- 
dence is  conflicting  as  to  whether  car  ran  into  wagon  or  wai?on 
backed  into  car.     Chicago  Union  Traction  Co.  v.  Mee  (111.),  715. 
Burden  on  injured  passenger  to  show  that  negligence  which  caused 
his   injury   was   the    negligence   alleged.      \Valler   7'.    Wilmington 
City  Rv.  Co.  (Del.  Supr.  Ct.),  727. 
Burden   on   passenger   of  proving  that   her   illness    was    caused   by 
exposure    to    weather,    which    resulted    from    negligence    of    con- 
ductor    in     inviting    her    to    alight    before    reaching    destination. 
Georgia  Ry.  &  Electric  Co.  v.  McAllister  (Ga.),  203. 
Burden   was   on   carrier   to   show   that   freight   train   passenger   at- 
tempted to  leave  train  in  an  improper  manner  and  at  an  improper 
time  and  place.     Southern  Ry.  Co.  v.  Burgess  (x^la.).  321. 
Carrier  not  excused  for  inducing  passenger  to  leave  train  at  wrong 
station  by  fact  that  conductor  was  honestly  mistaken  in  making 
announcement    thereof.      Tennessee    Cent.    R.    Co.    v.    Brashcr's 
Guardian  (Ky.),  419. 
Carrier  was  not  liable  where   intoxicated  passenger,   while  waiting 
to  change  cars  at  junction,  was  run  over  by  his  train;  the  con- 
ductor having  taken  him  to  place  of  safety  and  told  him^  to  re- 
main there,  he  beine  boisterous  and  staggering.     Thixton's  Ex'r 
V.  Illinois  Cent.  R.  Co.  (Ky.),  294.  .       . 

Conductor  of  street  car  was  entitled  to  assume  that  alighting  pas- 
senger was  familiar  with  existence  of  gutter,  and  therefore  was 
not  guilty  of  negligence  in  failing  to  warn  her  of  its  existence. 
Thompson  v.  Gardner,  etc.,  Ry.  Co.  (Mass.),  480. 

Contributory  Negligence. 

Assumption  of  risk  by  passenger  of  riding  on   front  platform  of 

electric  car  with  knowledge  of  existence  of  warning  sign.     Pike 

V.  Boston  Elevated  Ry.  Co.  (Mass.),  193. 
Boy   accompanving   live    stock    alighting   from    moving    train    in 

obedience   to  order  of  conductor,  question   for  jury.     Fore  v. 

Alabama  &  V.  Ry.  Co.  (Miss.),  694.  •  r^         •     o 

Care  required  of  passenger  for  her  self-protection.     Georgia  Ky. 
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&  Electric  Co.  v.  McAllister  (Ga.),  203. 

Care  required  of  passenger  for  his  own  protection.  Interurban 
Ry.  &  Term.  Co.  v.  Hancock  (Ohio),  439. 

Care  required  of  passenger  in  entering  train.  Weaver  r.  Penn- 
sylvania R.  Co.   (Pa.),  749. 

Certain  instructions  did  not  cover  an  instruction  that,  if  decedent 
of  her  own  volition  got  oflf  moving  car  and,  in  consequence  of 
her  own  act,  was  thrown  to  the  ground,  verdict  must  be  for 
defendant,  whether  conductor  or  motorman  was  chargeable 
with  notice  that  she  was  in  the  act  of  alighting,  or  whether 
they  took  any  steps  to  prevent  her  doing  so.  Van  Horn  t-.  St. 
Louis  Transit  Co.   (Mo.),  160. 

Duty  of  passenger  attempting  to  board  or  alight  from  street  car 
to  see  that  it  has  stopped.  Waller  v.  Wilmington  City  Ry.  Co. 
(Del.  Supr.  Ct.),  727. 

Instruction,  in  its  original  form,  correctly  presented  defense,  and 
its  modification  was  improper,  in  action  for  death  of  passenger 
by  being  thrown  from  street  car.  Van  Horn  r.  St.  Louis 
Transit  Co.  (Mo.),  160. 

Passenger  riding  on  running  board  of  street  car  assumes  only 
risks  from  ordinary  motion  of  car.  Verrone  v.  Rhode  Island 
Sub.  Ry.  Co.  (R.  I.),  685. 

Passenger  standing  on  rear  bumper  of  street  car,  which  had 
stopped  to  discharge  passengers,  in  ignorance  of  fact  that  car 
was  approaching  from  rear.     Chicago  City  Ry.  Co.  v.  Schmidt 

(111.).  721. 
Passenger  struck  by  cattle  guard  when  unnecessarily  standing  on 

car  step  at  night.     Hewes  v.  Chicago,  etc.,  R.  Co.  (111.),  755. 
Passenger  was  under  no  duty  to  apply  for  shelter  at  houses  in 

vicinity  where  she  was  induced  to  alight  through  negligence  of 

street  car  conductor.    Georgia  Ry.  &  Electric  Co.  v.  McAllister 

(Ga.),  203.  T.       o    m  ^ 

Projecting  arm  out  of  car  window.     Interurban  Ry.  &  Term.  Co. 

V.   Hancock   (Ohio),  439. 

Question  for  jury  whether  freight  train  passenger  acted  with  due 
diligence  in  alighting  at  place  other  than  where  passeng^-rs 
usually  alighted  from  passenger  trains.  Southern  Ry.  Co.  v. 
Burgess   (Ala.),  321.   .  ^  .     .-c   j 

Question  for  jury  whether  freight  tram  passenger  was  justified 
in  assuming  that  place  where  caboose  stopped  was  place  where 
carrier   expected   that   she  would  alight.     Southern   Ry.   Co.   r. 

Burgess   (Ala.),  321.  ^  .  ,.   • 

Riding  on  front  platform  of  street  car  from  necessity  or  choice. 

McDade  v.  Philadelphia  Rapid  Transit  Co.   (Pa.),  195. 
Riding   on    running   board    of    crowded    street    car.      Verrone    r. 

Rhode  Island  Sub,  Ry.  Co.  (R.  I.).  685. 
Woman   going  to  end  of  car  for  drink  of  water   while   car  was 

standing  and  switching  was  being  done  by  engine  for  Purpose 

of    making   up   train.      St.    Louis,    etc.,    Ry.    Co.    v.   Bilhngsley 

(Ark.),  469. 

Damages. 

Assault    on    passenger    by    carrier's    employee,    carrier    was    not 

prejudiced  by  condition  that  it  might  avoid  new  trial  by  paying 

$150.     Ford  V.  Minneapolis  St.  Ry.  Co.  (Minn  )    182. 

Cripple,  compelled  to  walk  with  crutch,  unlawfully  ejected  from 

"^t^a^in  at  about   midnight,  and  compelled  .to  walk  six  or  seven 

miles,  $800  was  not  excessive.     Missouri,  K.   &    l .   Ky.   ^^o.  v. 

EiSd  paSnIiril' entitled  to  recover  for  loss  of  time,  humilia- 
tion inSe^ience  in  reaching  his  destination  and  for  suffennK 
of  t^ind  and  body.     Missouri.  K.  &  T.  Ry.  Co.  v.  Smith  (Ind. 

Ejection   of  passenger,   measure   and   elements   of   compensatory 
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damages  for  manner  of  ejecting,  where  there  is  no  question 
as  to  right  to  eject.  Louisville  &  N.  R.  Co.  v.  Fowler  (Ky.), 
299. 

Inconvenience  to  prospective  passenger  from  failure  to  stop  train 
at  flag  station  to  allow  him  to  board  as  an  element  of  dam- 
ages.    Milhouse  v.  Southern  Ry.  (S.  Car.),  734. 

Mortification  and  humiliation  as  elements  of  damages  recover- 
able by  passenger  induced  to  alight  at  wrong  station.  Tennes- 
see Cent.  R.  Co.  v.  Brasher's  Guardian  (Ky.),  419. 
•  Passenger  who  gets  off  at  wrong  station  in  reliance  on  mistaken 
assurance  and  direction  of  conductor,  who  is  new  to  the  line, 
is  not  entitled  to  punitive  damages.  Tennessee  Cent.  R.  Co. 
V.  Brasher's  Guardian  (Ky.),  419. 

Punitive  damages  recoverable  where  engineer  willfully  passes 
flag  station,  when  he  sees  prospective  passenger  standing  there. 
Milhouse  v.  Southern  Ry.  (S.  Car.),  734. 

Punitive  damages,  when  recoverable  for  failure  to  transport  pas- 
senger.   Tucker  v.  Southern  Ry.  Co.  (S.  Car.),  135. 

Right  of  passenger  invited  by  conductor  to  alight  at  point  short 
of  her  destination  to  recover  on  account  of  illness  brought  on 
by  exposure  to  weather.  Georgia  Rv.  &  Electric  Co.  v.  Mc- 
Allister (Ga.),  203. 

Though  an  instruction  defining  compensatory  damages  should 
have  been  given,  omission  thereof  may  not  be  complained  of; 
no  such  instruction  having  been  offered.  Louisville  &  N.  R. 
Co.  V.  Fowler  (Ky.),  299. 

Verdict  for  $1,000  was  not  excessive,  in  action  for  injuries  to 
passenger.    Colorado  Springs,  etc.,  Ry.  Co.  v.  Petit  (Colo.),  132. 

Degree  of  Care. 

Care  due  passenger  obliged  to  ride  on  running  board  of  crowded 

street  car.    Verrone  v.  Rhode  Island  Sub.  Ry.  Co.  (R.  I.),  685. 
Care  required  of  conductor  to  protect  passenger  from  assault  by 

another  passenger.     Norfolk  &  W.  Ry.  Co.  v.  Birchfield  (Va.), 

305. 
Care  required  of  street  railway.     Tri-City  Ry.  Co.  v.  Gould  (111.), 

758. 
Carrier  bound  to  exercise  utmost  practical  care  and  diligence  to 

secure  safetv   of    passenger.      Interurban   Ry.   &  Term.   Co.  v. 

Hancock   (Ohio),  439. 
Conductor  required  to  exercise   only   reasonable   care  under  the 

circumstances    in    assisting    passenger    to    alight.      Moody    v. 

Boston  &  M.  R.  R.  (Mass.),  752. 
Duty  to  light  car  steps  and  depot  platform.     Illinois  Cent.  R.  Co. 

V.  Cruse  (Ky.),  145. 
Duty  to  protect  passenger  from  other  passengers.     McWilliams 

V.  Lake  Shore,  etc.,  Ry.  Co.  (Mich.),  463. 
Freight  train   passengers.     Southern   Ry.   Co.  v.   Burgess   (Ala.), 

Freight  train  passengers,  instruction  was  not  objectionable  as 
requiring  standard  of  extraordinary  care,  because  of  use  of  the 
word  "very"  before  "diligent  persons."  Southern  Ry.  Co.  v. 
Burgess  (Ala.),  321.  . 

Highest  degree  of  care  which  is  reasonably  practicable,  when 
carrier's  duty  to  exercise  terminates.     Chicago,  etc.,  Ry.  Co.  v. 

Wimmer   (Kan.),   154.  .-.     . 

Instruction  as  to  care  required  of  carrier  is  erroneous  which  does 
not  require  it  to  be  "consistent  with  the  practical  operation  of 
the  road."    Tri-City  Ry.  Co.  v.  Gould  (111.),  758. 

Passenger  in  caboose  of  freight  train,  carrier  incurs  same  lia- 
bility for  his  safetv  as  though  he  had  taken  passage  on  regular 
passenger  train.    Southern  Ry.  Co.  v.  Burgess  (Ala.),  321. 

Safe  means  of  egress  from  train  and  safe  and  convenient  place 
to  alight,  when  carrier  furnishes  them  no  question  of  degree  of 
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care   in   this   respect   arises.      Moody  v.    Boston   &    M.    R     R 
(Mass.),   752. 

Street  railway,  as  carrier  of  passengers,  is  bound  to  exercise 
reasonable  judgment  and  due  care  and  skill,  but  is  not  to  be 
condemned  as  negligent  merely  because  the  event  that  hap- 
pened would  have  been  avoided  if  its  judgment  had  been 
diflFerent.  Whilt  v.  Public  Service  Corp.  (N.  J.),  423. 
Duties  with  respect  to  stopping  street  cars  in  taking  on  or  letting 

off  passengers.     Waller  v.  Wilmington  City  Ry.  Co.   (Del.   Supr. 

Ct.),  727. 

Duty  to  afford  passenger  opportunity  to  alight.     Pickens  v.  Georgia 

R.  &  Banking  Co.  (Ga.),  96. 
Duty  to  assist  passenger  to  alight.     Illinois  Cent.  R.  Co.  v.  Cruse 

(Ky.),  145. 
Duty    to    control    running   of   street   car    as   affected   by    fact    that 

passenger  was   not  in   secure  position.     Van   Horn  v.   St.    Louis 

Transit  Co.   (Mo.),  160. 
.  Duty  to  person  assisting  passenger  to  board  train.     Southern   Ry. 

Co.  V.  Patterson  (Ala.),  €83. 

Ejection. 

Certain  instruction  was  misleading,  and.  in  place  of  it,  jury  should 
have  been  told  that,  under  the  proof,  defendant  had  the  right 
to  eject  her,  if  she  produced  no  ticket,  or  tendered  no  fare, 
and  that  she  could  recover  nothing  for  being  so  ejected:  but 
that  her  right  of  recovery,  if  any,  was  based  on  some  injury 
to  her  by  the  conductor,  or  because  of  some  insult  or  indignity 
to  her  by  him,  while  he  was  expelling  her.  Louisville  &  X. 
R.  Co.  V.  Fowler  (Ky.),  299. 

Conductor's  refusal  of  tender  of  fare  made  by  ejected  passenger's 
friend  was  not  justified,  and  the  election  was  wrongful.  Slis- 
souri,  K.  &  T.  Ry.  Co.  z\  Smith  (Ind.  Terr.),  688. 

Only  one  cause  of  action,  attempted  to  be  set  up  in  petition,  and 
merely  more  fully  set  up  in  amendment,  was  stated,  so  that 
motions  to  strike  amendment,  and  require  plaintiff  to  elect 
between  causes  of  action  for  ejectment  and  for  assault  and 
battery  were  properly  denied.  Louisville  &  N.  R.  Co.  r. 
Fowler  (Ky.),  299. 

Evidence. 

In    action    against    carrier    for    assault    on    plaintiff    by    another 
passenger,  defendant  had  right  to  show  that  he  appeared  as  a 
witness  when  such  other  passenger  was   being  prosecuted  for 
the  assault.     Norfolk  &  W.  Ry.  Co.  v,  Birchfield  (Va.),  305. 
Not  error  to  admit  evidence  to   show  that  person  who  led   the 
one  who  had  assaulted  plaintiff  from  car  was  a  detective  em- 
ployed  by   the   carrier.     Norfolk   &   W.   Ry.    Co.   v.    Birchfield 
(Va.),  305. 
Evidence  was  sufficient  to  justify  conclusion  that  defendant  street 
railway  dug  hole  which  caused  injury  to  passenger,  in  absence  of 
evidence   to    the    contrary.      Colorado   Springs,    etc.,    Ry.    Co.    v. 
Petit  (Colo.),  132. 
Explosion    from    street   car    controller,    sufficiency    of    evidence    of 

negligence.     Gilmore  v.  Milford,  etc.,  Ry.  Co.   (Mass.),  142. 
Inconsistent  findings,  special  finding  that  train  stopped  usual  length 
of  time  to  allow  passenger  to  alight   did  not  warrant  court   in 
rendering  judgment  for  railway  company  non  obstante  veredicto. 
Chicago,  etc..  Ry.  Co.  v.  Wimmer  (Kan.),  154. 
Injury  to  passenger  from  bumping  of  car  against  passenger  coach 
was   due   to   negligence   of   carrier's   employees.     St.   Louis,    etc., 
Rv.  Co.  V.  Billingsley  (-*\rk.).  469. 
Instruction  that  conductor  is  not  called  upon  to  look  out  for  sig- 
nals of  intending  passengers  at  flag  stations  was  properly  refused 
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as  inapplicable  under  the  complaint.     Milhouse  v.  Southern  Rv 
(S.  Car.),  734.  ^' 

Live  wire  suspended  from  roof  of  street  car  causing  injury  to 
passenger,  sufficiency  of  declaration.  Hopkins  v.  Michigan  Trac- 
tion Co.  (Mich.),  188. 

Negligence  of  carrier  in  not  using  reasonable  care  to  guard  against 
danger  to  passengers  arising  from  existence  of  hole  near  track, 
sufficiency   of    evidence   of.      Colorado   Springs,   etc.,   Ry.    Co    v 
Petit  (Colo.),  132. 

Negligence  of  street  car  conductor  in  calling  street  crossing  before 
his  car  had  arrived  at  street  announced  was  proximate  cause  of 
injuries  sustained  by  passenger  by  reason  of  slipping  upon  curb- 
stone.    Georgia  Ry.  &  Electric  Co.  v.  McAllister  (Ga.),  203. 

Negligence  was  question  for  jury  where  passenger  obliged  to  ride 
on  running  board  of  crowded  street  car  was  thrown  off  by 
swaying  of  car.  Verrone  v.  Rhode  Island  Sub.  Ry.  Co.  (R.  I.), 
685. 

No  negligence  on  part  of  carrier;  it  not  having  been  bound  to  warn 
female  passenger,  who  was  carrying  baby,  or  to  assist  her  in 
crossing  from  one  car  to  another;  and  its  evidence  showed  that 
the  best  device  known  for  covering  the  space  between  cars  had 
proved  imoracticable.  Hawkes  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  286. 

Presumption  of  Negligence. 

Collision  between  street  cars.     O'Clair  v.  Rhode  Island  Co.   (R. 

I.),  140. 
Derailment  of  cars.     Brown  v.  Yazoo  &  M.  V.   R.  Co.   (Miss.), 

142. 
Injury  alleged   to  have  been   sustained  by  street   car  passenger 

through  negligence  of  conductor  in  inviting  her  to  alight  before 

reaching  destination.    Georgia  Ry.  &  Electric  Co.  v.  McAllister 

(Ga.),  203. 
Passenger  injured   at   night   by   stepping  into   trolley   pole   hole. 

Colorado  Springs,  etc.,  Ry.  Co.  v.  Petit  (Colo.),  132. 
Street  car  passenger  iniured  by  reason  of  collision  between  car 

and  passing  wagon.    Chicago  Union  Traction  Co.  v.  Mee  (111.), 

715. 
Presumption   that   street  car  conductor  knew   that  passenger  was 
riding  in  an  insecure  position  rendered  it  immaterial  to  right  to 
recover  whether  car  was  running  at  excessive  rate  of  speed  or 
not.    Van  Horn  v.  St.  Louis  Transit  Co.  (Mo.),  160. 
Quarantine,  carrier  liable  for  failure  of  conductor  to  give  passenger 
information  as  to  quarantine  which  would  make  his  uninterrupted 
journey  impossible.     Hasseltine  i\   Southern   Ry.   Co.    (S.   Car.), 
473. 
Rear-end  collision  between  street  cars,  certain  instruction  was  prop- 
erly refused  for  failing  to  consider  question  as  to  whether  motor- 
man  attempted  to  stop  rear  car  in  due  time.     Chicago  City  Ry. 
Co.  V,  Schmidt  (111.),  721. 
Running  extra  street  car  so  close  to  preceding  car  that  it  could  not 
be  stopped  on  slippery  rails  when  preceding  car  stopped  at  street 
crossing   shows   negligence.     Chicago    City    Ry.    Co.   v.    Schmidt 
(111.),  721. 
Safe  place  to  alight,  what  constitutes  compliance  with  duty  of  using 
highest    degree    of     care    consistent    with    carrier's    undertaking. 
Moody  V.  Boston  &  M.  R.  R.  (Mass.),  752. 
Street  not  to  be  regarded  as  passenger  station  for  safety  of  which 
street  railway  is  responsible  when  used  bv  passengers  as  place  to 
alight.     Thompson  v.  Gardner,  etc.,  Ry.  Co.  (Mass.),  480. 
Time  for  passenger  to  alight,  sufficiency  of  was  question  for  jury, 
and  not  for  court.    Chicago,  etc.,  Ry.  Co.  v.  Wimmer  (Kan.),  154. 

21  R  R  R— 56 
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Who  Are  Passengers. 

Passengers  compelled  to  alight  in  order  to  transfer  from  on- 
street  car  to  another,  continuance  of  relation.  Colorado 
Spnngs,  etc.,  Ry.  Co.  v.  Petit  (Colo.).  132. 

Person  riding  on  freight  train  under  contract  with  brakeman  was 
a  trespasser;  the  latter  having  no  authority  to  make  such  con- 
tract.   O'Donnell  v.  Kansas  City,  etc.,  R.  Co.  (Mo.),  542. 

Person,  when  alighting  from  street  car  and  attempting  to  lift  his 
child  from   it,   standing  with  one  foot  on  ground  and  one  on 
foot-board.     Chicago   Union   Traction   Co.  v.   Rosenthal    (111 ) 
747. 

Person  with  foot  and  hand  hold  on  street  car  she  was  attempting 
to  board.  Waller  v,  Wilmington  City  Ry.  Co.  (Del.  Supr.  Ct  ), 
727. 

CHARGES. 

See  CONSTITUTIONAL  LAW. 

CHILDREN. 

See  LICENSEES. 

Child's  contributory  negligence  and  negligence  of  motorman  in 
failing  to  give  warning  or  observe  child's  peril  in  time  were 
questions  for  jury.  Burns  v.  Worcester,  etc.,  Ry.  Co.  (Mass.), 
100. 

Contributory  Negligence. 

Care  required  of  child  in  using  highway  concurrently  with  a 
street  railway  company.  Burns  v.  Worcester,  etc.,  Ry.  Co. 
(Mass.),  100. 

Care  required  of  parent  or  guardian  for  protection  of  child;  and 
circumstances  to  be  considered  by  jury  in  determining  whether 
the  proper  degree  of  care  has  been  exercised  for  such  purpose. 
Mattson  v.  Minnesota  &  N.  W.  R.  Co.  (Minn.),  109. 

Of  parent,  effect  of  in  action  by  him  to  recover  for  loss  of  serv- 
ices of  his  minor  child.  Mattson  v.  Minnesota  &  N.  W.  R.  Co. 
(Minn.),  109. 

Damages. 

General  exception  to  charge  covering  a  number  of  the  elements 
of   damages    in   a    negligence    suit    did   not    cover   the   specific 
objection   that  the   language  of  the  court   permitting  recovery 
for  a  pecuniary  loss  directly  resulting  from  the  injury  would 
allow  the  infant  plaintiff  to  recover  for  his  time  before  as  well 
as  after  he  had  reached  his  majority,  although,  during  infancy, 
his   father  was   entitled  to  recover  any  wages  he  might   earn. 
McDcrmott  r.  Severe   (U.  S.),  628.^ 
Failure    to   fence    track    was   not   proximate    cause   of    accident   to 
child,  who  entered  on  right  of  way  where  fence  should  have  been, 
and  was   thrown   from   cars  which  were   started  by   trespassers; 
and    railroad    was    not    liable.      Paquin   2'.    Wisconsin    Cent.    Ry. 
Co.   (Minn.).  639. 
Negligence   of  motorman   in   failing  to   get   his   car  under  control 
after  seeing  several  young  boys  on  track  at  public  crossing  where 
children    were    in    the   habit    of   playing   was    question    for   jury, 
although   he  may  have  sounded  the  gong  in  time,  and,  as  soon 
as  he  saw  the  boy  was  not  going  to  leave  the  track,  may  have 
done  all  in  his  power  to  stop  car  before  the  accident.     McDer- 
mott  V.  Severe   (U.  S.),  628. 
Railroad  was  bound  to  know  that  family  of  its  station  agent  in- 
cluded one  or  more  children,  and  was  therefore  bound  to  exercise 
same  care  in  running  its  trains  with  reference  thereto  as  though 
it  had  actual  knowledge  that  his  family  included  children.     Croft 
u.  Chicago,  etc.,  Ry.  Co.  (Iowa),  583. 
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Where,  in  action  for  nefirli^ent  death  of  boy  13  years  of  age  the 
court  in  Its  instruction  treated  him  as  possessing  the  discretion 
ot  an  adult,  the  court  on  appeal  could  not  consider  failure  to 
charge  that  jury  might  consider  his  age  in  determining  his 
degree  of  care  in  the  absence  of  a  request  therefor.  Tiffin  v. 
St.  Louis,  etc.,  Ry.  Co.  (Ark.),  113. 

CITIZENSHIP. 

See  RAILROADS. 

COMMON   CARRIERS. 

^^A^4P^^^^^'    CARRIERS  OF  LIVE  STOCK;    CARRIERS 
OF  PASSENGERS:    CONNECTING  CARRIERS^^  INTER 
STATE  COMMERCE;    RAILROADS. 
Abandonment   of  freight  by   owner,   right   of  carrier   to  sell,   and 

deduct  Its  charges   from  proceeds   of  sale.     Dudley  v.   Chicago 

etc.,  Ry.  Co.  (W.  Va.),  198.  ' 

Conversion    by    carrier,    its    conduct    in    permitting    inspection    of 

property  shipped  in  sealed  cars   did  not   constitute.     Dudley  v 

Chicago,  etc.,  Ry.  Co.  (W.  Va.),  198.  ' 

Conversion  of  freight  by  carrier,  shipper  was  under  no  obligation 

to  defend  suits  relating  to  it  or  to  aid  carrier  in  disposing  of  it 

Atchison,  etc.,  Ry.  Co.  v.  Schriver  (Kan.),  150. 
Conversion  of  freight  by  carrier  where  failure  or  refusal  to  deliver 

m   accordance  with   shipper's   order.     Atchison,  etc.,   Ry.   Co.  v. 

Schriver  (Kan.),  150. 

Damages. 

Anticipated  profits,  prevented  by  breach  of  contract,  are  not,  as 
a  general  rule,  recoverable  for  such  breach.  Choctaw,  etc.. 
R.  Co.  V.  Jacobs  (Okl.),  761. 

Damages  from  breach  of  contract  to  deliver  freight  promptly 
where  carrier  had  been  informed  of  special  purpose  for  which 
the  goods  were  needed.  Choctaw,  etc.,  R.  Co.  v.  Jacobs 
(Okl.).  761. 

Error  to  instruct  to  assess  damages  in  case  of  unreasonable 
delay,  without  any  direction  as  to  rule  by  which  such  damages 
should  be  assessed.  Yazoo,  etc.,  R.  Co.  v.  Christmas  (Miss.), 
451. 

Measure  and  elements  of  damages  for  delay  caused  by  mistake  of 
carrier's  agent  in  billing  goods  to  wrong  place.  Yazoo,  etc., 
R.  Co.  V.  Christmas  (Miss.),  451. 

Punitive  damages  not  recoverable  for  delay  caused  by  mistake  of 
carrier's  clerk  in  billing  goods  to  wrong  place,  and  refusal  of 
connecting  carrier  to  deliver  goods  without  payment  of  charges 
for  extra  haul  resulting  from  such  mistake.  Yazoo,  etc.,  R.  Co. 
V.   Christmas    (Miss.),   451. 

Refusal  to  switch  cars  on  to  private  track  of  miller,  his  duty  to 
limit  effect  of  carrier's  conduct.  Mystic  Milling  Co.  v.  Chicago, 
etc.,  Ry.  Co.  (Iowa),  124. 

Discrimination. 

Transporting   between    stations    employees    and    freight    for    one 
telegraph    company,    and    refusing    similar    services    to    others. 
State  V.  Atlantic  Coast  Line  R.  Co.  (Fla.),  273. 
Diversion  of  shipment  in   accordance  with  shipper's  order,  certain 

conduct   of   person   to   be   notified    of   arrival    of   goods    was   no 

justification    for    carrier's    failure    to    comply    with    such    order. 

Atchison,  etc.,  Ry.  Co.  v.  Schriver  (Kan.),  150. 
Game,  legislature  has  power  to  make  its  receipt  for  shipment  by 

common  carrier  an  oflFense,   irrespective  of  knowledge  or  intent. 

Wells-Fargo  Express  Co.  v.  State  (Ark.),  471. 
Same,  where  it  was  received  by  express  company  for  transporta* 
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tion  beyond  state  in  packaRCs  supposed  to  contain  furs,  the  fact 
that  the  express  company  had  no  knowledge  that  they  contained 
game  was  no  defense  to  prosecution  under  Kirby's  Dig.  §  3220. 
Wells-Fargo  Express  Co.  v.  State  (Ark.),  471. 

Limiting  Liability. 

Consent   of    shipper    essential.     Murphy   z*.    Wells-Fargo    &    Co. 

(Minn.),  315. 
How  carrier  may  limit  responsibility.     Gerry  v.  American   Exp. 

Co.  (Me.),  677. 
Receipt,  contained  in  books  of  blank  receipts  furnished  shippers 
by  carrier,  incorporated  into  it  the  limitation  of  liability  con- 
tained in  the  conditions  printed  in  the  books  of  receipts  used 
by  plaintiffs,  and  it  constituted  the  contract  of  shipment. 
Gerry  v.  American  Exp.  Co.  (Me.),  677. 
Right  of  carrier  to  limit  its  liability.     Murphy  v.  Wells-Fargo  & 

Co.   (Minn.),  315. 
Shipper  may  insist  upon  contracting  in  accordance  with  common- 
law  rule.     Murphy  v.  Wells-Fargo  &  Co.  (Minn.),  315. 
Shipper  must  be  afforded  option  and  opportunity  to  contract  in 
accordance  with  common-law  rule.     Murphy  v.  Wells-Fargo  & 
Co.  (Minn.),  315. 
Shippers  could  not  be  permitted  to  say  that,  by  their  own  inatten- 
tion,  they   did   not   read    terms   of  contract   of   shipment,   and 
thereby  impose  upon  carrier  greater  value  than  that  expressed 
in  the  contract.     Gerry  r.  American  Exp.  Co,  (Me.),  677. 
Stipulation  for  exemption  must  be  just  and  reasonable.     Murphy 

V.  Wells-Fargo  &  Co.  (Minn.),  315. 
Valuation  of  shipment  clause  was  void  as  unreasonable.     Murphy 
V.  Wells-Fargo  &  Co.  (Minn.).  315. 
Mandamus  to  compel  railroad  to  switch  cars  on  to  private  track, 
demand  and  refusal   essential   before  it  will   be   issued.     Mystic 
Milling  Co.  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  124. 
Mandamus  to  compel  railroad  to  switch  cars  on  to  private  track, 
when   remedy  will  not  be  granted.     Mystic   Milling  Co.  v.   Chi- 
cago, etc.,  Ry.  Co.  (Iowa).  124. 
Order  from  shipper,   directing  diversion   of  goods   from  one  des- 
tination  to  another,   was   equivalent   to   a   demand   for   delivery. 
Atchison,  etc.,  Ry.  Co.  v.  Schriver  (Kan.),  150. 
Refusal  to  deliver  freight,  claim  of  dealer  to  the  sacks  of  a  car 
load  of  flour  did  not  justify  carrier.     Atchison,  etc.,  Ry.  Co.  v. 
Schriver  (Kan.),  150. 
Refusal  to  deliver  freight,  defenses  to  action  against  carrier.    Atchi- 
son, etc.,  Ry.  Co.  v.  Schriver  (Kan.),  150. 

Termination  of  Liability. 

Warehouseman,  when  carrier's  liability  as  such  begins.  Hicks 
V.  Wabash  R.  Co.  (Iowa),  178. 
While  shipper  was  not  bound  to  pay  connecting  carrier  for  extra 
haul  resulting  from  mistake  of  initial  carrier's  clerk  in  billing 
goods  to  wrong  place,  before  receiving  his  goods,  it  was  error 
to  so  charge  as  an  abstract  proposition,  in  action  by  shipper  to 
recover  from  initial  carrier  for  delay  resulting  from  his  refusal 
to  pay  such  charge  before  the  matter  was  adjusted.  Yazoo,  etc., 
R.  Co.  V.  C!hristmas  (Miss.),  451. 

COMPARATIVE  NEGLIGENCE. 

See  NEGLIGENCE. 

CONNECTING  CARRIERS. 

See  COMMON  CARRIERS. 
Court,   in   view    of   the   evidence,    did   not   abuse   its    discretion   in 
refusing  to  allow  amended  answer  pleading  that  the  hogs  had  been 
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delivered  to  connecting  carrier.     Illinois  Cent.  R.  Co.  v.  Stevens 
(Ky.),  477. 

Evidence. 

Interchanfi:e  records  of  carrier  and  billinj^:  delivered  to  connecting? 
carrier  were  inadmissible,  the  record  being  a  private  record, 
in  action  for  improper  handling  of  shipment  of  cattle  and 
delay  in  their  transportation.  Wooten  v.  Mobile  &  O.  R.  Co. 
(Miss.),  467. 

Limiting  Liability. 

Burden  on  initial  carrier  of  showing  that  it  carried  shipment 
with  proper  care  to  end  of  its  line  and  there  turned  it  over  to 
connecting  carrier.     Illinois  Cent.  R.  Co.  v.  Stevens  (Ky.),  477. 

Question   of   initial    carrier's   liability,   which   was   limited   to    its 
own  line,  was  for  jury.     Illinois  Cent.  R.  Co.  v.  Stevens  (Ky.), 
477. 
Partnership  arrangement  between  carriers,  sufficiency  of  evidence 

of  to  make  them  liable  as  partners  for  delay  in  delivering  freight. 

Illinois  Cent.  R.  Co.  v.  Jones  (Miss.),  713. 

CONNECTING  LINES. 

See  RAILROADS. 

CONSTITUTIONAL   LAW. 

See  EMPLOYERS'  LIABILITY  ACTS;  EXPRESS  COM- 
PANIES;   RAILROAD  COMMISSIONS;    RAILROADS. 

Constitutionality  of  Pa.  acts  of  April  4,  1868,  restricting,  as  against 
a  railroad  company,  the  rights  of  postal  clerks  and  other  persons 
injured  in  the  course  of  their  employment  in  or  about  the  railroad 
to  those  which  an  employee  of  the  railroad  would  have  under  like 
circumstances.     Martin  v.  Pittsburg,  etc.,  R.  Co.  (U.  S.),  680. 

Contract  for  transportation  made  by  railroad  is  subject  to  pro- 
visions of  constitution  and  laws  existing  when  contract  is  made. 
State  V.  Atlantic  Coast  Line  R.  Co.  (Fla.),  273. 

Due  process  of  law  is  not  denied  person  injured  in  course  of  his 
employment  in  or  about  a  railroad  by  Pa.  act  of  April  4,  1868, 
restricting  his  rights,  as  against  the  railroad,  to  those  which  an 
employee  of  such  company  would  have  under  like  circumstances. 
Martin  v.  Pittsburg,  etc.,  R.  Co.  (U.  S.),  680. 

Freight  charges,  Wash.  Acts  1905,  p.  238,  c.  124,  fixing  weight  of 
"standards,"  etc.,  is  unconstitutional,  as  requiring  free  carriage 
of  freight.    State  v.  Great  Nor.  Ry.  Co.  (Wash.),  184. 

Whether  certain  state  regulation  of  local  freight  rates  for  shipment 
to  and  from  Florida  West  Shore  Railway  and  over  the  Seaboard 
Air  Line  Railway  deprives  latter  road  of  its  property  without  due 
process  of  law.     Seaboard  Air  Line  Ry.  v.  State  (U.  S.),  731. 

CONTRACTORS. 

See  INDEPENDENT  CONTRACTORS. 

CONTRACTS. 

See  COMMON  CARRIERS;  RAILROAD  AID;  RIGHT  OF 
WAY. 

CONTRIBUTORY  NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CHILDREN;  CROSSINGS; 
DEATH  BY  WRONGFUL  ACT;  MASTER  AND  SERV- 
ANT; RAILROADS  IN  STREETS;  STOCK,  INJURIES 
TO;    TRESPASSERS. 

Definition.     Cole  v.  Blue  Ridge  Ry.  Co.  (S.  Car.),  606. 
Direction   of  verdict   for  defendant,  when   proper.     Hewes  v.   Chi- 
cago, etc.,  R    Co.   (III.),  755. 
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Instruction  assuminsr  that,  to  entitle  defendant  railroad  to  benefit 
of  rule  of  contributory  negligence,  it  must  have  been  entirely 
free  of  nejjliKence,  is  contrary  to  the  theory  of  contributory 
nejflijjrence.     Louisville  &  N.  R.  Co.  v.  Sights  (Ky.),  856. 

Instruction  that,  if  plaintiff  contributed  to  his  injury  as  the  imme- 
diate cause  of  it,  then  he  could  not  recover,  though  defendant 
company  was  negligent,  was  not  an  improper  definition  of  con- 
tributory negligence.     Cole  v.  Blue  Ridge  Ry.  Co.  (S.  Car.),  606. 

Instruction  was  erroneous,  since  if  plaintiff  failed  to  exercise  that 
ordinary  care  and  caution  to  be  expected  of  him  under  the 
circumstances,  and  such  want  of  care  contributed  to  the  injury 
he  was  not  entitled  to  recover.  Wilkie  i'.  Richmond  Traction 
Co.  (Va.).  659. 

Is  an  affirmative  defense.  Mississippi  Cent.  R.  Co.  v.  Hardy 
(Miss.),  1. 

CORPORATIONS. 

See  RAILROADS;    STREET  RAILWAYS. 

CROSSINGS. 

See     DEATH     BY     WRONGFUL     ACT;      FRIGHTENING 
TEAMS;   RAILROADS  IN  STREETS. 

Burden  upon  plaintiff  to  show,  not  only  negligence  of  railroad  but 
that  such  negligence  was  proximate  cause  of  injury.  Kearns  z\ 
Southern  Ry.  Co.   (N.  Car.).  848. 

Care  required  in  running  train  through  storm.  Louisville  &  X. 
R.  Co.  V.  Ueltschi's  ExVs  (Ky.),  669. 

Contributory  Negligence. 

Care   required   of  highway  traveler.     Louisville   &  N.   R.   Co.   v. 

Ueltschi's  Ex'rs   (Ky.),  669. 
Care  required  of  highway  traveler  as  affected  by  fact  that  safety 

gates  are  open.     Mcssinger  v.  Pennsylvania  R.  Co.  (Pa.),  86. 
Evidence  supported   finding  that  pedestrian  struck  bv  train   was 

free  from  contributory  negligence.     Louisville  &  N.   R.   Co.  t'. 

Ueltschi's  Ex'rs  (Ky.).  669. 
Killed  bv  train  he  would  have  seen  had  he  looked  before  he  went 

on  track.     Schmidt  i\  Missouri  Pac.  Ry.  Co.  (Mo.).  806. 
Right  of  pedestrian  to  presume  that  street  car  would  be  run  in 

obedience    to    city    speed    ordinance.      Eckhard    v.    St.    Louis 

Transit  Co.  (Mo.).  8,11. 
Riirht  to  presume  that  cars  will  not  approach  at  unlawful  speed. 

Kckhard  v.  St.  Louis  Transit  Co.  (Mo.).  831. 
Train  seen  by  nedestrian  to  be  approaching  before  he  attempted 

to  cros*?   track.     Cranch  v.  Brooklyn   Heights   R.   Co.    (N.   Y.\ 

610. 
Wns  question  for  jurv  where  pedestrian  was  killed  by  street  car. 

Eckhard  v.  St.  Louis  Transit  Co.  (Mo.).  831. 
Engineer's  right  to  presume  that  person  approaching  track  would 
avoid  danger.     Schmidt  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  806. 

Evidence. 

Evidence  showing  number  of  persons  killed  at  crossings  did  not 
tend  to  establish  its  dangerous  character,  and  was  inadmissible. 
Tiffin  7'.  St.  Louis,  etc.,  Ry.  Co.  (Ark.),  113. 

Speed  ordinance  was  admissible,  in  action  for  death  of  person 
struck  by  street  car.     Eckhard  7'.  St.  Louis  Transit  Co.   (Mo.), 

S-^1. 
Evidence    warranted    finding    that   pedestrian    was    struck   by   tram 

at  public  crossing,  authorizing  recovery  on  it  being  sho\vn  that 

comoanv  was   nekrligcnt   and   that  he  was   free   from   contributorv 

negligence.      Louisville    &    N.    R.    Co.   v.   Ueltschi's    Ex'rs    (Ky.>. 

669. 


GENERAL  INDEX  887 

CROSSINGS— Continued. 

Flagman's  duty   to  warn   driver   of  vehicle   of  approach    of  train, 
Louisville  &  N.  R.  Co.  v.  Sijjhts  (Ky.),  856. 

Gates. 

Refusal  to  charge  that,  if  the  crossing  in  question  was  so  dan- 
gerous that  it  was  necessary  to  keep  gates  at  the  crossing,  a 
failure  to  keep  gates  there  was  negligence,  and,  if  such  failure 
was  the  cause  of  the  pedestrian's  death,  the  company  was  lia- 
ble,   was   not   erroneous,   the    instructions    given    covering   the 
matter  embraced  in  the  instruction  refused.    Tiffin  v.  St.  Louis, 
etc.,  Ry.  Co.  (Ark.),  113. 
"Last  clear  chance"  rule  was  not  applicable,  in  action  for  death  of 
person  killed  by  train  while  driving  across  tracks.     Illinois  Cent. 
R.  Co.  V.  Ackerman  (C.  C.  A.),  76. 
Negligence  of  railroad  was  question  for  jury,  in  action  for  injuries 
sustained   at   crossing,   where   there   was    evidence    that   plaintiff 
stopped  to  look  and  listen  80  feet  from  crossing,  where  people 
usually   stopped,   and   that   at   crossing  in   question    safety   gates 
were  raised.     Messinger  v.  Pennsylvania  R.  Co.  (Pa.),  86. 
Presumption  of  negligence  of  trainmen.     Kearns  v.  Southern  Ry. 

Co.  (X.  Car).  848. 
Proximate  cause  of  colli.sion  between  train   and   team  at  crossing 
was   negligence   of   engineer   in  not   stopping  his   engine   sooner. 
Kearns  r.  Southern  Ry.  Co.  (N.  Car.),  848. 
Railroads   liable    where   its   watchman   at    crossing   is    seen   bj'    its 
engineer  of  approaching  train  on  crossing  with  lantern  in  hand, 
if  the  engineer  was  carelessly  inadvertent  as  to  whether  he  would 
get  out  of  the  way  or  not.     Betchman  ?•.  Seaboard  Air  Line  Ry. 
(S.  Car.).  535. 
Right  of  motorman  to  presume  that  person  approaching  crossing 
will  avoid  danger.     Eckhard  7".  St.  Louis  Transit  Co.  (Mo.),  831. 

Signals. 

Evidence  of  failure  to  give  is  competent  to  show  negligence,  in 
action  aprainst  railroad  for  personal  iniuries  sustained  by  the 
crossing  watchman.  Betchman  r.  Seaboard  Air  Line  Ry.  (S. 
Car.).  535. 

Failure  to  give  signals,  as  required  by  Kv.  St.  1003,  §  780.  suffi- 
ciency of  evidence  of.  Louisville  &  X.  R.  Co.  r.  Ueltschi's 
Ex'rs   (Ky.).  669. 

Kv.  St.  1903.  §  786,  is  for  benefit  of  traveling  public,  and  must 
be  complied  with  under  all  circumstances;  and  effect  of  com- 
pliance with.  Louisville  &  X.  R.  Co.  7'.  Ueltschi's  Ex'rs  (Ky.), 
669. 

Punitive  damages  for  willful  or  reckless  failure  to  give  signals 
required  by  section  2132,  S.  Car.  Code  1902,  where  complaint 
allcg'.'s  that  defendant  recklessly  failed  to  give  such  signals. 
Cole  T'.   Blue  Ridge  Ry.  Co.   (S.  Car.),  606. 

Speed. 

Xegliefcnce  of  street  railway  was  question  for  jury  \yhere  de- 
ceased was  struck  by  car  running  at  speed  prohibited  by 
ordinance.     Eckhard  z'.  St.   Louis  Transit  Co.   (Mo.\  831. 

Stop,  Look,  and  Listen. 

Conceding  defendant's  negligence  in  respect  to  the  speed  of  the 
cars  and  the  absence  oJF  signals,  deceased  was  guilty  of  negli- 
gence in  failing  to  look  or  listen  before  driving  on  the  cross- 
ing, which  precluded  recovery  for  his  death.  Illinois  Cent.  R. 
Co.  r.  Ackerman  (C.  C  A.),  76. 

Driving  acrt^ss  street  railway  track  without  stopping  to  look  for 
cars,  recovery  precluded.  Birmingham  Ry.,  L.  &  P.  Co.  v. 
Clarke  (Ala.),  618. 

Instruction  as  to  duty  of  pedestrian  was  properly  refused  because 
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it  Rave  undue  prominence  to  particular  facts  as  constituting 
contributory  ne^lij^encc.  Louisville  &  X.  R.  Co.  v.  Ueltschi's 
Ex'rs   (Ky.),  669. 

Traveler  who,  on  approaching  railway  street  crossing,  does  not 
see  the  flagman  and  is  not  misled  by  his  inaction,  is  charged 
with  the  duty  of  looking  and  listening  for  approaching  trains 
before  entering  on  the  track.  Tiffin  v.  St.  Louis,  etc.,  Ry.  Co. 
(Ark.),  113. 

Where  plaintiff,  riding  in  a  closed  wagon,  drove  on  street  car 
track  when  he  could  have  seen  car  coming  if  he  had  looked, 
nonsuit  was  warranted.  Kannenberg  v.  Conestoga  Traction 
Co.   rPa.).  80. 

DAMAGES. 

See  CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF  PAS- 
SENGERS; CHILDREN:  DE.ATH  BY  WRONGFUL  ACT; 
EMINENT  DOMAIN;  MASTER  AND  SERVANT;  RAIL- 
ROADS IN  STREETS;    RIGHT  OF  WAY. 

BEATH  BY  WRONGFUL  ACT. 

Contributory  Negligence. 

Burden  of  proof,  in  action  for  death  of  person  struck  by  street 
car.    Adams  r.  Boston  &  N.  St.  Ry.  Co.  (Mass.),  70. 

Presumption  that  person  killed  by  street  car  at  crossing  looked 
and  listened  before  he  attempted  to  cross  in  front  of  car,  and 
that  he  was  in  exercise  of  due  care.  Eckhard  v.  St.  Louis 
Transit  Co.   (Mo.),  831. 

Damages. 

$10,000  was  not  excessive,  where  deceased  had  been  a  prosperous 

farmer  about  60  years  old,  with  an  income  of  about  $1,500  a 

year  from  his  business.     Louisville  &  N.  R.   Co.  v.  Ueltschi's 

Ex'rs  (Ky.),  669. 

Ohio   statute   gives   right   of   action    for   wrongful    death,   although 

person  killed  and  his  next  of  kin  were  all  aliens.     Baltimore  & 

O.  R.  Co.  V.  Baldwin  (C.  C.  A.),  380. 

DEGREE  OF  CARE. 

See  CARRIERS;  MASTER  AND  SERVANT;  STATIONS 
AND  DEPOTS. 

DISCRIMINATION. 

See  INTERSTATE  COMMERCE. 

EMINENT  DOMAIN. 

See  LOGGING  RAILROADS;  RIGHT  OF  WAY;  RAIL- 
ROADS IN  STREETS. 

Damages. 

Common  benefits  from  construction  of  railroad  not  to  be  con- 
sidered as  special  benefits  to  owner  of  land  sought  to  be 
condemned  as  railroad  right  of  way.  St.  Louis,  etc.,  R.  Co, 
1'.  Continental  Brick  Co.  (Mo.),  482. 

Common  benefits  to  landowners  from  construction  of  railroad, 
what  constitute.  St.  Louis,  etc.,  R.  Co.  z\  Continental  Brick 
Co.  (Mo.),  482. 

Compensation  of  owner  of  land  taken  for  railroad  purposes,  under 
Ark.  Const.  2,  §  22,  and  Kirby's  Dig.,  §  2899.  Little  Rock,  etc., 
Ry.  Co.  z'.  Greer  (.\rk.),  504. 

Danger  from  fire  from  locomotives  as  an  element  of  damages. 
St.  Louis,  etc.,  R.  Co.  V.  Continental  Brick  Co.  (Mo.),  482. 

In  railroad  right  of  way  condemnation  proceedings,  certain  in- 
struction as  to  how  to  estimate  damages  to  land  not  taken  was 
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erroneous,  as  calculated  to  mislead  the  jury  to  believe  that  the 
elements  of  damages  therein  mentioned  were  to  be  considered 
as  independent  of  and  additional  to  the  depreciation  in  the 
value  of  the  land  after  the  construction  of  the  railroad,  and  in 
view  of  the  evidence,  the  court  could  not  say  that  such  error 
was  harmless.     Chicago,  etc.,  Ry.  v.  Kelly  (111.),  340. 

Jury  were  entitled  to  consider  whether  defendant's  property, 
throuj?h  which  it  was  sought  to  condemn  railroad  right  of  way, 
was  specially  exposed  to  fire  from  locomotives  different  from 
other  property  in  same  neighborhood,  and,  if  it  was  thereby 
depreciated  in  value,  they  should  allow  such  depreciation.  St. 
Louis,  etc.,  R.  Co.  v.  Continental  Brick  Co.  (Mo.),  482. 

Measure  of  damages  to  land  not  taken  for  the  railroad  right  of 
way.     Chicago,  etc.,  Ry.  v.  Kelly  (111.),  340. 

Measure  of  damages  was  the  difference  between  market  value  of 
whole  tract  with  its  buildings  before  the  appropriation  of  a  strip 
by  railroad  company  and  the  market  value  of  what  remained 
after  such  taking.  Moudy  Mfg.  Co.  v.  Pennsylvania  R.  Co. 
(Pa.).  318. 

Measure  of  damages  where  it  is  sought  to  condemn  r«iilroad  right 
of  way  through  farm.     Chicago,  etc.,  Ry.  i\  Kelly  (111.),  340. 

Objections  to  evidence  not  made  in  lower  court.  Shirley  v. 
Southern   Ry.   Co.    (Ky.),  787. 

Value  of  land  is  to  be  determined,  not  only  by  its  present  use, 
but  by  any  use  to  which  it  is  adapted,  or  to  prospective  use, 
giving  it  at  the  time  a  market  value.  Moudy  Mfg.  Co.  v, 
Pennsylvania  R.  Co.  (Pa.),  318. 

What  some  particular  person  is  willing  to  give  for  the  land  is 
not  the  basis  of  damages  to  land  not  taken,  but  what  in  the 
opinion  of  witnesses  can  be  obtained  for  it  in  the  market 
generally.     Chicago,  etc.,  Ry.  v.  Kelly  (111.),  340. 

Evidence. 

Efforts   to   compromise.      St.    Louis,    etc.,    R.    Co.   v.    Continental 

Brick  Co.  (Mo.),  482. 
Evidence  as  to  whether,  if  defendant's  two  tracts  of  land  were 
divided  by  the   proposed  railroad,   they  would   not  sell   to  re- 
spective adjoining  owners  as   separate   fields  for  more   than  a 
certain    sum    per    acre    was    properly    excluded,    the    fair    cash 
market  value  being  the  true  test.     Chicago,  etc.,   Ry.  v.  Kelly 
(111.),  340. 
In  proceeding  to  condemn  land  for  railroad  right  of  way,  certain 
question  left  witness  to  judge  as  to  whether  or  not  the  nego- 
tiation   in    question    was    in    the    nature    of   an    effort   to   com- 
promise, and  was  therefore  properly  excluded.     St.  Louis,  etc., 
R.  Co.  v.  Continental  Brick  Co.  (Mo.),  482. 
Number  of  children   composing  family  of  owner  of  land  sought 
to  be  condemned  for  railroad  right  of  way.     Shirley  v.  Southern 
Ry.  Co.  (Ky.).  787. 
In  proceedings  to   condemn   railroad   right  of  way  through  brick- 
making  plant,  instruction  that  jury  might  consider  the  hindrance, 
if  any,  to  the  extension   or  enlargement  of  the  plant  in  making 
their  award  was  not  objectionable  as  authorizing  an  estimate  of 
damages  based  on  "possibilities   of  the   future."     St.   Louis,   etc., 
R.  Co.  V.  Continental  Brick  Co.  (Mo.),  482. 
Logging  railroads,  whether  land  for  right  of  wav  for  is  for  a  public 
use.     Cozad  v.  Kanawha  Hardwood  Co.  (X.  Car.),  791. 

Plaintiff  railroad  company  ac(|uired  its  corporate  existence  by  virtue 
of  certain  act  of  1861  of  North  Carolina,  and  that  act,  together 
with  its  amendment,  regulate  the  power  and  method  of  acqui- 
sition by  the  comoany  of  right  of  way.  Seaboard  Air  Line  R. 
Co.  V.  Olive  (N.  Car.),  491. 

Power    of    one    corporation    to    condemn    land    of    another    under 


890  GENERAL  INDEX 

EMINENT  DOMAIN— Continued. 

Virginia  laws.     Great  Falls  Power  Co.  v.   Great   Falls,   etc.,    R. 
Co.  (Va.).  776. 

Public  use,  takinp:  of  land  by  railroad  for  park  was  not.  Great 
Falls  Power  Co.  v.  Great  Falls,  etc.,  R.  Co.   (Va.),  776. 

Public  use,  that  citizens  of  county,  as  inducement  to  railroad  com- 
pany to  build  road,  atfree  to  furnish  right  of  way  does  not 
aflFect  fact  that  the  land  is  to  be  obtained  for  such  a  use  and  is 
necessary  therefor.     Shirley  v.  Southern  Ry.  Co.  (Ky.),  787. 

Riprht  of  corporation  to  condemn  land  of  another  corporation  under 
Virginia  statutes.  Great  Falls  Power  Co.  v.  Great  Falls,  etc.^ 
R.  Co.  (Va.),  776. 

EMPLOYEES  OF  OTHER  COMPANIES. 

See  NEGLIGENCE. 

EMPLOYERS'  LIABILITY  ACTS. 

Constitutionality  of  Iowa  acts  27th  Gen.  Assem.,  p.  33,  c.  49,  amend- 
ing Code,  §  2071,  making  every  corporation  operating  a  railway 
liable  for  injuries  to  a  servant  caused  by  negligence  of  fellow 
servant,  regardless  of  any  contract  of  insurance,  benefit  or  in- 
demnity entered  into  prior  to  the  iniury  between  the  persons  so 
injured  and  such  corporation,  etc.  McGuire  v.  Chicago,  etc.,  R. 
Co.  (Iowa).  390. 

Federal  automatic  coupler  act  requires  use  of  couplers  which  can 
be  coupled,  as  well  as  uncoupled,  without  men  goiitg  between  the 
ends  of  the  cars.     Southern  Ry.  Co.  v.  Simmons  (Va.),  572. 

Instruction,  in  action  for  death  of  engineer,  was  properly  refused 
as  in  conflict  with  Va.  Code,  1904.  §  1294k,  declaring  that  knowl- 
edge of  any  railroad  employee  injured  because  of  the  defective 
or  unsafe  character  of  any  of  the  appliances  of  his  master  shall 
not,  of  itself,  bar  recovery  for  any  injury  or  death  caused  thereby, 
and  as  repugnant  to  Va.  Const.  1902,  §  162.  Southern  Ry.  Co. 
7'.  nianford's  .\dm'x   (Va.\  646. 

Provisions  of  certain  amendment  to  Iowa  Code,  §  2071,  were 
germane  to  those  of  the  original  act.  and  were  therefore  properly 
covered  bv  title  reciting  that  the  amendment  was  "an  act  to 
amend  Code,  §  2071."  McGuire  v.  Chicago,  etc..  R.  Co.  (Iowa), 
390. 

Section  ganor  work  is  not  connected  with  use  and  operation  of 
railway,  within  Iowa  Code,  §  2071.  Dunn  r.  Chicago,  etc.,  Ry. 
Co.   (Iowa).  376. 

Section  gang  work,  nuestion  whether  it  was  connected  with  use 
and  operation  of  railway,  within  Iowa  Code,  §  2071.  was  for  the 
court.     Dunn  r*.  Chicago,  etc..  Ry.  Co.  (Iowa).  376. 

Under  S.  Car.  Const.,  art.  9,  §  15.  where  there  was  evidence  that 
plaintiff  hnd  assumed  the  relation  of  servant  at  request  of  a 
superior  officer  of  the  railroad  company,  and  was  injured  by 
failure  to  uncouple  certain  cars,  when  it  was  the  duty  of  the 
railnxid  to  sec  that  they  were  uncoupled,  the  company  was 
liable.     Jackson  v.   Southern   Ry.    (S.   Car.),   5.'52. 

Where  switchman  was  injured  by  the  cornering  of  certain  cars,  the 
fr'ihire  of  the  switch  tender  to  see  that  switches  were  properly 
lined  was  negligence  for  which  the  railroad  was  liable,  under 
Mo.  Rev.  St.  1899.  §  2873.  making  railroads  liable  to  servants  for 
in'iirics  caused  bv  negligence  of  fellow  servants.  Phippin  v. 
Missouri  Pac.  R.  Co.  (Mo.).  41. 

EVIDENCE. 

SeeB\OG.\GK:  CARRTKRS:  CARRIKRS  OF  LIVE  STOCK; 
CROSSINGS:  KMINKNT  DOMAIN:  FIRES  SET  BY 
LOCOMOTIVES:  LICENSEES:  MASTER  AND  SERV- 
ANT: PERSONAL  INJURIES:  STOCK.  INJURIES  TO; 
STREET  R.MLWAYS:  WITNESSES. 
Carlisle  life  tables,  making  no  reference  to  sex,  are  admissible  tc^ 
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show  expectancy  of  female.  Croft  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  583. 

Competency  of  witness  to  testify  that  street  car  was  run  at  ex- 
traordinary rate  of  speed.  Verrone  v.  Rhode  Island  Sub.  Ry. 
Co.  (R.  I.).  685. 

Question  was  objectionable,  because  the  proper  question  for  the 
.medical  witness  was  whether  the  injury  mif?ht  have  been  caused 
by  the  impact,  and  not  whether  the  crow-bar  hurled  against  him 
mifi^ht  have  been  thrown  by  the  train.  Dunn  v.  Chicago,  etc., 
Ry.  Co.   (Iowa),  376. 

EXEMPTION  FROM  LIABILITY. 

See  EMPLOYERS'  LIABILITY  ACTS. 

EXPRESS  COMPANIES. 

See  COMMON  CARRIERS;    INTERSTATE  COMMERCE. 

Constitutionality  of  Ind.  Acts  1901,  p.  149,  c.  93,  providing  that 
express  companies  shall  grant  to  all  consignors  equal  terms  and 
accommodations  in  the  carriage  of  goods,  etc.  American  Exp. 
Co.  7'.  Southern  Indiana  Exp.  Q,o.  (Ind.),  425. 

Ind.  Acts  1901,  p,  149,  c.  93,  forbidding  discrimination  by  express 
companies,  etc.,  is  not  an  attempt  to  regulate  interstate  com- 
merce. American  Exp.  Co.  v.  Southern  Indiana  Exp.  Co.  (Ind.), 
425. 

FELLOW  SERVANTS. 

Sec     EMPLOYERS*     LIABILITY     ACTS:      MASTER     AND 
SERVANT. 

Bystander  called  in  by  station  agent  to  assist  in  pushing  cars  from 
fire  was  fellow  servant  of  railroad  section  hand  engaged  in  same 
work,  and,  if  he  was  iniured  by  latter's  negligence,  the  railroad 
was  liable.     Jackson  v.  Southern  Ry.  (S..  Car.),  552. 

Combined  negligence  of  fellow  servant  and  vice  principal,  master 
liable.     Chicago  &  E.  I.  R.  Co.  v.  Kimmel  (111.),  384. 

Evidence. 

Error  in  admission  of  certain  evidence  was  cured  by  instruction 

that  it  was  not  necessary,  in  order  to  constitute  two  employees 

fellow  servants,  that  they  should  be  personally  acquainted  with 

each  other.     Chicago  &  E.  I.  R.  Co.  v.  Kimmel  (111.),  384. 

Foreman  of  construction  gang  was  not  fellow  servant  of  member 

of  gang.  Chicago  &  E.  I.  R.  Co.  v.  Kimmel  (111.),  384. 
News  boy  on  train  as  fellow  servant  of  trainmen  through  whose 
negligence  he  was  killed.  Smallwood  v.  Baltimore  &  O.  R.  Co. 
(Pa.),  290. 
Watchman  at  railroad  crossing  is  engaged  in  another  department 
of  labor  from  his  fellow  servants  running  train  over  the  crossing, 
within  meaning  of  S.  Car.  Const.,  art.  9,  §  15.  Betchman  v. 
Seaboard  .Air  Line  Ry.  (S.  Car.),  535. 

FENCES. 

See  CHILDREN:    STOCK,  INJURIES  TO. 

Wisconsin  statute  imposes  liability  upon  railroad,  >vhen  it  fails  to 
fence  track,  for  injuries  only  which  are  the  proximate  result  of 
such  failure.     Paquin  v.  Wisconsin  Cent.  Ry.  Co.  (Minn.),  639. 

FIREMEN. 

Sec   RAILROADS  IN   STREETS. 

FIRES  SET  BY  LOCOMOTIVES. 

vSce  EMINENT  DOMAIN. 
Evidence. 

Defective    engine    appliances,    admission    of    evidence    as   to    was 
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harmless   because   it  was   shown  that   foul   right   of  way    was 
proximate  cause.     Knott  v.  Cape  Fear  &  N.  Ry.  Co.  (N.  Car.), 
127. 
Emission  of  sparks  by  another  locomotive.     Illinois  Cent.  R.  Co. 

V.  Bailey  (111.),  664. 
Emission   of  sparks   by  another   locomotive,  error  in   admitting 
evidence  of  was  cured  by  charge  to  jury.     Illinois  Cent.  R.  Co. 
V.  Bailey  (111.),  664. 
Emission   of  sparks  from  same   locomotive  on  other   occasions. 
Knott  V.  Cape  Fear  &  N.  Ry.  Co.  (N.  Car.),  127. 
Evidence    was    sufficient    to    establish    prima    facie    case    entitling 
owner  of  burned  building  to  judgment  unless  it  should  be  over- 
come by  evidence  of  defendant.     Illinois  Cent.   R.  Co.  z\  Bailey 
(111.).  664. 
Instruction  informing  jury  that  the  fact  of  fire  being  communicated 
to  building  by  locomotive  engine  of  company  might  be  established 
by  proof  of  circumstances  giving  rise  to  inference  of  that  fact, 
provided   such    circumstances   constituted   preponderance    of   evi- 
dence,  was   not   erroneous    as   argumentative.      Illinois   Cent.    R. 
Co.  V.  Bailey  (111.),  664. 
Instruction   on   the   subjects   of   proximate   cau^e   and   prima    facie 
evidence  of  negligence  was  not  erroneous.     Illinois  Cent.  R.  Co. 
V.  Bailey  (111.),  664. 
Instruction  that  defendant  would  be  liable  though  the  engine  was 
equipped   with   the   most   approved    appliance   to   prevent   escape 
of  fire,  if  servants  in  charge  of  the  engine  negligently  managed 
it  so  as  to  cause  sparks  of  fire  to  escape,  properly  submitted  to 
jury  ciucstion  of  negligence  in  the  management  of  engine.     Illi- 
nois Cent.  R.  Co.  7'.  Bailey  (111.),  664. 
Instruction  was  not  open  to  objection  that  it  stated  duty  of  rail- 
road too  strictly  in  requiring  it  to  have  the  best  and  most  ap- 
proved  spark  arrester,  while  it  was  only  required  to  exercise  a 
verv  high  degree  of  skill  in  that  regard.     Illinois  Cent.  R.  Co.  v. 
Bailey  (111.),  664. 
Xegligence  in  permitting  combustibles  to  remain  on  right  of  way 
as  proximate  cause.     Knott  v.  Cape  Fear  &  X.  Ry.  Co.  (N.  Car.), 
127. 
Origin  of  fire  may  be  shown  by  circumstantial  evidence.     Kearney 

County  V.  Chicago,  etc.,  Ry.  Co.   (Xeb.).  626. 
Origin   of   fire,   sufficiency   of   evidence.      Kearney   County   r.    Chi- 
cago, etc.,   Ry.  Co.   (Xeb.),  626. 
Plaintiff   entitled   to   benefit    of    rule    of   evidence    as    to   what    will 
constitute   prima   facie   case   to   charge   the   company   with   negli- 
gence,   though    fact    that    the    fire    was    set    by    a    locomotive    is 
controverted.     Illinois  Cent.  R.  Co.  v.  Bailey  (111.),  664. 
Where  evidence  of  railroad  showed  that  it  had  done  all  that  law 
required    of    it    in    the    equipment    and    management    of    engine. 
question   whether  plaintiff's  nrinia  facie  case  was  overcome   was 
for  jury.     Illinois  Cent.  R.  Co.  ?'.  Bailey  (111.),  664. 

FOREIGN  CORPORATIONS. 

See  R.'\TLRO.\DS. 

FRIGHT. 

See  PERSOX.\L  IXJURlEvS. 

FRIGHTENING  HORSES. 

See  XUIS.AXCES. 

Flagman's  duty  to  warn  driver  of  team  of  approach  of  train.  Louis- 
ville &  X.  R.  Co.  7'.  Sights  (Ky.),  856. 

Right  of  railroad,  as  against  one  approaching  crossing  with  team, 
to  make  such  noises  or  movements  as  are  usually  and  necessarily 
made  bv  trains  in  motion  under  similar  circumstances.  Louis- 
ville tS:  \.  R.  Co.  V.  Sights  (Ky.).  856. 
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GAM£. 

See  COMMON  CARRIERS;    INTERSTATE  COMMERCE. 

GARNISHMENT. 

See  RAILROADS. 

GATES. 

See  CROSSINGS. 

GROSS  NEGLIGENCE. 
See  NEGLIGENCE. 

HACKMEN. 

See  STATIONS  AND  DEPOTS. 

HUSBAND  AND  WIFE. 

See  BAGGAGE;    PERSONAL  INJURIES. 

INDEPENDENT  CONTRACTORS. 

Railroad  was  liable  to  lessee  of  farm  for  datmgc  to  crops,  caused 
by  the  acts  of  independent  contractor  in  throwinj^  down  fences 
and  failing  to  erect  cattle  guards.  Clark  v.  St.  Louis,  etc.,  Ry. 
Co.  (Ark.),  39. 

Street  railway,  which  had  provided  suitable  place  for  exhibition  of 
fireworks,  which  was  in  charsfe  of  a  competent  independent 
contractor,  was  not  liable,  where  a  piece  of  fireworks  failing?  to 
explode,  the  father  of  the  man  in  charge,  who  was  assisting  as 
a  volunteer,  gave  it  to  the  injured  boy  and  told  him  to  take  it 
away  and  have  a  good  time  with  it.  Noggle  v.  Carlisle  &  Mt.  H. 
Ry.  Co.  (Pa.),  627. 

INJUNCTIONS. 

See  NUISANCES;  RIGHT  OF  WAY;  STATIONS  AND 
DEPOTS. 

INJURIES  TO  PROPERTY. 

See  RAILROADS  IN  STREETS. 

INSTRUCTIONS. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; COMMON  CARRIERS;  CONTRIBUTORY  NEGLI- 
GENCE; CROSSINGS;  FIRES  SET  BY  LOCOMOTIVES; 
MASTER  AND  SERVANT;  NEGLIGENCE;  STOCK,  IN- 
JURIES TO. 

INSULTS. 

See  TORTS. 

INTERSTATE  COMMERCE. 

See    EXPRESS   COMPANIES;     POSTAL    CLERKS;     RAIL- 
ROADS; TAXATION. 
Arrival   of  interstate  shipment  of  intoxicating  liquor  within   state, 

delivery  essential  to  constitute,  under  Wilson  act  of  Aug.  8,  1890. 

Heymann  v.  Southern  Ry.  Co.  (U.  S.),  770. 
Arrival  of  interstate   shipment  of  intoxicating  liquor  within   state, 

what  constitutes  under  Wilson  act  of  Aug.  8,  1890.     Heymann  z'. 

Southern  Ry.  Co.  (U.  S.),  770. 
Distribution  of  cars  among  shippers,  effect  of  agreement  between 

interstate  railroad  company  and  coal  shippers  on  obligations   of 

railroad  and  rights  of  other  shippers.     United  States  v.  Norfolk 

&  Western  Ry.  Co.  (C.  C.  A.),  207. 
Entire   shipment  was   an   interstate   one,   so   that   shipper   was   not 

entitled   to   rate   fixed   by   state   commission   between    the   points 
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within  the  state.     Porter  v.  St.  Louis  S.  W.  Ry.  Co.  (Ark.),  296. 

Game,  Kirby's  Dij?.  §  3620,  prohibiting  any  express  company  from 
transportinjy  it  or  receiving  it  for  transportation  beyond  the  state, 
was  not  unconstitutional  because  it  applied  equally  to  Rame 
killed  without  the  state  and  to  game  killed  therein.  Wells-Fargo 
Express  Co.  z:  State  (Ark.),  471. 

Liquor  shipped  C.  O.  D.  from  without  the  state,  shipment  con- 
stituted interstate  commerce,  and  was  not  a  violation  of  local 
option  law  of  district  to  which  it  was  consigned.  Adams  Ex- 
press Co.  V.  Commonwealth  (Ky.),  304. 

Pa.  act  of  April  4,  1868,  restricting,  as  against  railroad  company, 
the  rights  of  persons  injured  in  the  course  of  their  employment  in 
or  about  the  railroad  to  those  which  an  employee  of  the  railroad 
would  have  under  like  circumstances  is  not  repugnant  to  com- 
merce clause  of  Federal  Constitution,  however  applied.  Martin 
V.  Pittsburg,  etc.,  R.  Co.  (U.  S.),  680. 

JOINT  TORT  FEASORS. 

See  RIGHT  OF  WAY. 

JUDICIAL  NOTICE. 

Switch  lanterns  at  sidings,  maintenance  of  tends  to  promote  safety, 
not  only  of  employees,  but  of  traveling  public.  Southern  Ryw 
Co.  r.  Blandford's  Adm'x  (Va.),  646. 

JURORS. 

No  juror  was  disqualified,  in  action  against  railroad  for  personal 
injuries,  on  account  of  what  he  had  read  or  heard  about  the 
accident.     Croft  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  583. 

"LAST  CLEAR  CHANCE"  RULE. 

See  CROSSINGS. 

LEASES  AND  RUNNING  POWERS. 

See  RAILROADS. 

Failure  to  stop  train  at  station  and  afford  passenger  opportunity 
to  alight,  lessor  liable  where  its  road  was  being  operated  by 
lessee.    Pickens  v.  Georgia  R.  &  Banking  Co.  (Ga.),  96. 

LICENSEES. 

See  ACCIDENTS  ON  TRACK;  CHILDREN;  CONSTITU- 
TIONAL LAW;  INTERSTATE  COMMERCE;  NEGLI- 
GENCE: POSTAL  CLERKS;  TORTS. 

Assumption  of  risks  by  persons  injured  while  assisting  in  loading 
machinery  into  freight  car,  who  were  under  no  contract  relation 
with  defendant  railroad  company.  Pearlstein  v.  New  York,  etc., 
R.  R.  (Mass.),  58. 

Care  due,  in  running  trains,  to  wife  of  defendant's  station  agent, 
who  was  known  to  be  in  the  habit  of  assisting  him  in  perform- 
ing his  duties.     Croft  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  583. 

Duty  of  carrier  to  person  assisting  its  passenger  to  board  train, 
Southern  R.  Co.  v.  Patterson  (Ala.),  283. 

Employee  of  third  person  injured  while  unloading  cars  on  track 
at  his  employer's  plant,  by  reason  of  railroad  company's  alleged 
negligence  in  shoving  other  cars  against  car  which  such  em- 
ployee was  standing,  sufficiency  of  declaration  in  action  against 
railroad.     McAndrews  v.  Chicago,  etc.,  Ry.  Co.  (111.),  102. 

Evidence. 

That  wife  of  station  agent,  injured  by  reason  of  train  derailment 
while  she  was  in  the  office  of  the  station,  was  accustonicd  to 
assist   her   husband   in   performing  his   duties   to   the   railroad. 
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admissibility  of  evidence  as  to  as  affected  by  fact  that  certain 
person  acted  as  defendant's  division  superintendent.  Croft  v. 
Chicago,  etc.,  Ry.  Co.  (Iowa),  89. 

Evidence  warranted  findinj?  of  negliprence  in  permitting  deteriora- 
tion of  the  railroad  track  at  place  of  accident,  and  also  in  manner 
of  operation  of  train  causing  accident.  Croft  v.  Chicago,  etc., 
Ry.  Co.  (Iowa),  583. 

Fact  that  there  was  a  notice  nailed  on  the  door  leading  to  the 
station  agent's  office,  forbidding  all  persons,  except  employees, 
to  enter  it,  did  not,  of  itself,  prevent  the  wife  of  the  station 
agent,  while  in  the  office  assisting  her  husband,  from  being  a 
licensee.     Croft  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  89. 

In  action  against  railroad  for  death  of  third  person  engaged  in  load- 
ing heavy  machinery  into  freight  car,  it  waS  incumbent  on  plain- 
tiff to  show  either  negligence  on  part  of  the  corporation  itself 
or  unfitness  or  gross  negligence  on  the  part  of  its  servants,  as 
provided  by  Mass.  Rev.  Laws,  ch.  Ill,  §  267,  and  ch.  171,  §  2. 
Pearlstein  v.  New  York,  etc.,  R.  R.  (Mass.),  58. 

In  action  against  railroad  for  injuries  to  wife  of  station  agent, 
certain  instruction  was  not  subject  to  the  criticism  that,  the  jury 
might  conclude  that  the  consent  of  her  husband  to  her  going  to 
his  office,  where  she  was  injured  by  reason  of  the  derailment  of 
train,  imposed  an  obligation  on  defendant.  Croft  v.  Chicago, 
etc.,  Ry.  Co.  (Iowa),  89. 

In  action  for  injuries  sustained  by  person  while  assisting  in  load- 
ing machine  into  car  at  defendant's  station,  by  the  fall  of  the 
machine,  the  evidence  justified  finding  that  the  negligence  of  de- 
fendant's employee  was  one  of  the  causes  of  the  accident.  Pearl- 
stein V.  New  York,  etc.,  R.  R.  (Mass.),  58. 

In  action  for  injury  to  licensee,  sustained  while  she  was  in  station, 
by  reason  of  derailment  of  train,  the  evidence  showed  that  it  was 
being  operated  at  a  dangerous  speed,  in  view  of  the  defective 
condition  of  the  track.    Croft  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  89. 

Jnstruction,  in  action  for  injury  to  wife  of  defendant's  station  agent, 
was  not  susceptible  to  the  construction  that  it  eliminated  from 
the  case  the  claim  of  a  defective  track.  Croft  z'.  Chicago,  etc., 
Ry.  Co.  (Iowa),  80. 

Railroad  was  liable  for  death  of  child  of  its  station  agent,  which  re- 
sulted from  demolishment  of  portion  of  station  by  derailed  train. 
Croft  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  583. 

Where,  in  an  action  for  personal  injuries,  the  declaration  alleges 
plaintiff  to  have  been  a  licensee  upon  defendant's  railroad,  but  the 
evidence  shows  the  relationship  of  master  and  servant,  an  af- 
firmative charge  should  be  given  for  defendant.  Alabama  Great 
Southern  R.  Co.  7'.  Burks  (Ala.),  502. 

Where  plaintiff's  wife  lived  with  him  in  defendant's  station,  she  did 
not  assume  risk  of  defendant's  negligence  in  permitting  track  at 
place  of  derailment  to  deteriorate,  nor  of  negligence  in  running 
train  a.t  excessive  speed,  from  which  resulted  the  dernolishment 
of  portion  of  station  by  derailed  train.  Croft  z\  Chicago,  etc., 
Ry.  Co.  (Iowa),  583. 

Wife  of  station  agent,  while  in  his  office  assistmg  him.  was  a 
licensee;  and  the  railroad  was  liable  for  her  injuries  resulting 
from  derailment  of  train,  caused  by  running  it  at  dangerous 
speed  over  defective  track.  Croft  i'.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  89. 

LIENS. 

Complaint,  in  suit  against  railroad  to  foreclose  mechanic's  lien,  was 
good  against  demurrer  based  on  the  ground  that  it  did  not  appear 
that  the  services  rendered  by  plaintiff  in  the  railroad  construction 
were  rendered  under  any  contract  with  or  approved  by  the  cor- 
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poration   owning   the    railroad.      Ejfan    v.    Cheshire    St.    Ry.    Co. 
(Conn.),  781. 
Street    railway   is   a   "railroad/*   on   the   property   of  which   a   me- 
chanic's  lien   may  be   enforced,   under   certain   statutes    of   Con- 
necticut.   E^an  V.  Cheshire  St.  Ry.  Co.  (Conn.),  781. 

LIFE  EXPECTANCY. 

See  PERSO\.\L  INJURIES. 

LIFE  TABLES. 

See  EVIDENCE;  PERSONAL  INJURIES. 

LIMITATION  OF  ACTIONS. 

See  NEGLIGENCE. 

LIMITING  LIABILITY. 

See  CARRIERS. 

LOCAL  CARRIERS. 

See  STATIONS  AND  DEPOTS. 

LOGGING  RAILROADS. 

See  EMINENT  DOMAIN. 

Private  lof^fi^inf^  railroad,  extending  from  public  railroad  station  to 
timber  lands,  was  not  a  cartway,  within  N.  Car.  Code,  §S  2056, 
2057.    Cozad  v.  Kanawha  Hardwood  Co.  (N.  Car.),  791. 

Validity  of  statute  of  North  Carolina  authorizinR  construction  of 
lofrfir'inf]^  railroads  over  lands  of  others.  Cozad  v.  Kanawha  Hard- 
wood Co.  (N.  Car.),  791. 

MAIL  SACKS. 

See  NUISANCES. 

MALICE. 

See  TORTS. 

MANDAMUS. 

See  COMMON  CARRIERS. 

MASTER  AND  SERVANT. 

See  ACCIDENTS  ON  TRACK;  CROSSINGS;  EMPLOYERS* 
LIABILITY  ACTS;  INDEPENDENT  CONTRACTORS: 
JUDICIAL  NOTICE;  LICENSEES;  RAILROADS;  STREET 
RAILWAYS;  TORTS;  TRIAL. 

Assumption  of  Risk. 

Brakeman  assumed  risks  ordinarily  incident  to  chasing  and  coup- 
ling cars.     Kennedy  zk  Kansas  City,  etc.,  R.  Co.  (Mo.),  818. 

Brakeman  crushed  between  car  and  cattle  chute,  risk  assumed 
as  matter  of  law,  though  he  mijfht  not  have  known  precise 
distance  between  ordinary  freis^ht  car  and  the  chute.  Wilson 
V.  Lake  Shore,  etc.,  Ry.  Co.  (Mich.),  356. 

Brakeman  did  not  assume  risks  arising  from  nesrliprence  of  his 
foreman.    Kennedy  7'.  Kansas  City,  etc.,  R.  Co.  (Mo.).  818. 

Brakeman  injured  while  attempting  to  pursue  and  couple  cnjjrine 
to  movinj?  car  in  order  to  prevent  it  from  collidinjj:  with  other 
cars,  instruction,  even  as  modified,  stated  the  law  more  favor- 
ablv  to  defendant  than  was  authorized.  Kennedy  v.  Kansas 
City,  etc..  R.  Co.  (Mo.),  818. 

Defects  incident  to  service.  McCabe  &  Steen  Const.  Co.  r.  Wil- 
son (Okl.).  .596. 

Defects  in  desisrn,  pl?in  or  construction  of  jijallows  frame  used 
in  movinja:  heavy  girders  for  railroad  bridfjres.  injury  to  railroad 
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employee  while  he  was  assisting^  in  setting  up  appliance  under 
direction  of  foreman.  Farney  v.  Oregon  Short  Line  R.  Co. 
(Utah),  529. 

Fireman  struck  by  mail  crane,  question  for  jury.  Denver  &  G. 
R.  Co.  V.  Burchard  (Colo.),  361. 

Injured  employee  must  prove  his  want  of  knowledge  of  the  al- 
leged negligent  condition;  and  an  instruction  was  erroneous  as 
limiting  his  want  of  knowledge  to  actual  knowledge.  Grand 
Trunk  Western  Ry.  Co.  v.  Melrose  (Tnd.),  11. 

Knowledge  of  injured  employee  of  danger,  how  shown.  Ander- 
son V.  Northern  Pac.  Ry.  (To.  (Mont.),  23. 

Master  permitting  safety  device  to  become  and  remain  out  of 
order,  of  which  injured  employee  had  no  knowledge  or  notice. 
Grand  Trunk  Western  Ry.  Co.  v.  Melrose  (Ind.),  11. 

Must  be  pleaded.  Betchman  v.  Seaboard  Air  Line  Ry.  (S.  Car.), 
535. 

Neglect  of  switch  tender  to  properly  line  switches  was  negli- 
gence of  injured  employee's  master,  risk  of  which  he  did  not 
assume.    Phippin  v.  Missouri  Pac.  R.  Co.  (Mo.),  41. 

Negligence  of  master.  McCabe  &  Steen  Const.  Co.  v.  Wilson 
(Okl.),  596;    Phippin  v.  Missouri  Pac.  R.  Co.  (Mo.).  41. 

Question  for  jury  where  brakeman  was   struck  by   low   bridge. 
Anderson  v.  Northern  Pac.  Ry.  Co.  (Mont.),  23. 
Averment   in   complaint   of   defendant's    knowledge   of   all    matters 

alleged  in   the  premises  was  sufficient,  in  action   for  injuries   to 

defendant's  employee  from  an  asserted  defective  condition  of  his 

working    place.       Grand    Trunk    Western    Ry.    Co.    v.    Melrose 

(Ind.),  11. 
Care  reauired  of  railroad,  as  an  employer,  in  furnishing  and  main- 

tainintx  suitable  and  safe  work  place  and  appliances.     Denver  & 

G.  R.  Co.  V.  Burchard  (Colo.),  361. 
Care  required  of  railroad,  as  an  employer,  to  furnish  and  maintain 

safe  roadways  and  appliances.     Anderson  v.  Northern   Pac.   Ry. 

Co.  (Mont.),  23. 

Contributory  Negligence. 

Brakeman  struck  by  low  bridge  while  acting  in  an  emergency. 
Anderson  v.  Northern  Pac.  Ry.  Co.  (Mont),  23. 

Care  required  of  servant  engaged  in  coupling  and  uncoupling 
cars.     Southern  Ry.  Co.  v.  Simmons  (Va.).  572. 

Failure  of  locomotive  engineer  to  observe  increased  care  on  ac- 
count of  a  storm,  in  approaching  the  place  to  avoid  accident 
from  a  car  which,  on  account  of  the  want  of  repair  of  a  certain 
safety  device,  that  the  railroad  had  maintained  for  years  on  a 
side  track,  and  the  storm,  had  escaped  onto  the  main  track. 
Grand  Trunk  Western  Ry.  Co.  v.  Melrose  (Ind.),  11. 

Must  be  pleaded.     Betchman  v.  Seaboard  Air  Line  Ry.  (S.  Car.), 

535. 
Must   be   proximate   cause   of  servant's   injury   to   relieve   master 
from  liability.     Betchman  r.  Seaboard  Air  Line  Ry.   (S.   Car.), 

535.  , 

Presumption  that  brakeman,  when  crushed  between  car  and  cat- 
tle chute,  with  the  location  of  which  he  was  familiar,  was  in  the 
exercise  of  due  care  was  overcome.  Wilson  v.  Lake  Shore, 
etc..  Ry.  Co.  (^lich.),  356. 
Question  for  jury  where  brakeman  was  injured  while  attempting 
to  couple  car  to  locomotive,  bv  reason  of  collision  of  such  car 
with    another.     Kennedy  v.    Kansas    City.   etc..    R.    Co.    (Mo.). 

818 

Requested  charge  containing  partial  statement  only  of  facts  tend- 
ing to  show  contributory  negligence  was  properly  refused. 
Southern  Ry.  Co.  v.  Blanford's  Adm'x  (Va.),  646. 

Right  of  employee  to  presume  that  railroad  would  conduct  its 
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business   with    reasonable   regard   to   its   rules    prescribing    his 
duties  and  with   reasonable  care  for  his  safety  while  he   was 
performing  his  duties  in  couplinfr  and  uncoupling  cars.     South- 
ern Ry.  Co.  V.  Simmons  (Va.),  572. 
Switchman  was  not  guilty  of  contributory  negligence,  as  a  matter 
of  law.    Phippm  v.  Missouri  Pac.  R.  Co.  (Mo.),  41. 
Custom  of  other  railroads  as  to  location  and  maintenance  of  mail 
cranes  near  track,  exclusion  of  evidence  of  was  prejudicial   not- 
withstanding the  giving  of  a  certain  instruction.     Denver  &  G    R 
Co.  V.  Burchard  (Colo.),  361. 

Damages. 

Injured  fireman  could  not  give  evidence  of  promises  of  promo- 
tion, on  the  question  of  damages.  Mississippi  Cent.  R.  Co  v 
Hardy  (Miss.),  1. 
Instruction  permitting  recovery  for  mortification  and  humiliation 
of  passenger  put  oflf  at  wrong  station  was  not  erroneous  as 
authorizing  punitive  damages.  Tennessee  Cent.  R.  Co.  v. 
Brasher's  Guardian  (Ky.),  419. 
Verdict  for  $10,000  was  not  excessive  for  injuries  to  locomotive 

fireman.    Mississippi  Cent.  R.  Co.  v.  Hardy  (Miss.),  1. 
Verdict  for  $12,000,  in  action  for  injuries  to  switchman,  was  ex- 
cessive, and  was  reduced  to  $9,000.     Phippin  v.   \fissouri  Pac, 
R.  Co.  (Mo.),  41. 

Declaration,  in  action  for  death  of  engineer  from  alleged  negligence 
with  respect  to  track,  was  not  objectionable  for  indefiniteness 
of  averment  as  to  grounds  of  negligence.  Southern  Ry.  Co.  v. 
Blanford's  Adm'x  (Va.),  646. 

Declaration  in  action  for  death  of  fireman,  charging  merely  negli- 
gence of  the  engineer  in  running  engine  over  rough  road  at  un- 
usual, dangerous,  and  high  rate  of  speed,  shows  no  liability  on 
part  of  railroad  company.     Hyatt  z^.  Southern  Ry.  Co.  (Mass.),  56. 

Declaration  was  sufficient  to  sustain  judgment  for  plaintiff,  in  ac- 
tion for  injuries  sustained  by  fireman  in  a  derailment.  Missis- 
sippi Cent.  R.  Co.  v.  Hardy  (Miss.),  1. 

Duty  of  foreman  to  use  reasonable  diligence  to  warn  laborers  on  * 
certain  cars  of  danger  in  consequence  of  other  cars  approaching, 
sufficiency  of  evidence  of.     Chicago  &  E.  I.  R.   Co.  v.   Kimmel 
(111.),  384. 

Duty  of  master  to  instruct  employee  as  to  how  to  perform  his 
work.     Richards  v.  Sloss-Sheffield  Steel  &  Iron  Co.  (Ala.),  36. 

Duty  to  furnish  suitable  and  safe  material  and  structures  in  con- 
struction of  railroad  and  appurtenances.  McCabe  &  Steen  Const. 
Co.  V.  Wilson  (Okl.),  596. 

Error  to  refuse  to  charge  that  master  was  not  bound  to  furnish 
any  particular  kind  of  mail  cranes,  but  was  only  bound  to  ex- 
ercise reasonable  care  to  see  that  its  mail  cranes  and  engines 
were  reasonably  safe  and  suitable  for  the  purposes  for  which 
they  were  intended;  and  that  if  the  master's  methods,  machinery 
and  aopliances  were  sufficient  for  the  purposes  for  which  they 
were  used  and  reasonably  safe,  and  it  used  ordinary  care  to  keep 
them  so,  plaintiff  could  not  recover.  Denver  &  G.  R.  Co.  v. 
Burchard  (Colo.),  361. 

"Evidence. 

Admissions  of  agents  and  employees.  Robinson  v.  Old  Colony 
St.  Ry.  Co.  (Mass.),  860. 

Custom  of  other  railroads  as.  to  location  and  maintenance  of  mail 
cranes  near  track.  Denver  &  G.  R.  Co.  v.  Burchard  (Colo.), 
361. 

Statement  of  injured  section  hand  that  crow-bar,  which  was 
hurled  against  him  by  train,  was  left  too  near  track  by  co- 
employee  was  inadmissible  as  a  legal  conclusion,  though  part 
of  res  gestae.     Dunn  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  376. 
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That  switch  lights  were  used  on  other  portions  of  defendant's 
railroad,  and  by  other  companies  operatinjjr  within  the  state, 
was  admissible,  in  action  for  death  of  defendant's  eng^ineer. 
Southern  Ry.  Co.  v.  Blanford's  Adm'x  (Va.),  646. 
Track  repairer  struck  by  locomotive,  conflict  of  evidence  as  to 
whether  warninj?  was  given  by  the  foreman  of  the  track  re- 
pairing crew  of  its  approach  was  not  created  although  there 
was  positive  and  negative  testimony  on  the  subject.  Baltimore 
&  O.  R.  Co.  V.  Baldwin  (C.  C.  A.),  380. 

Failure  of  foreman  to  warn  employee  on  car  of  danger  arising  in 
consequence  of  other  cars  approaching,  sufficiency  of  evidence  of. 
Chicago  &  E.  I.  R.  Co.  v.  Kimmel  (111.),  384. 

Injury  to  servant  from  defective  construction  of  railroad,  company 
liable.     McCabe  &  Steen  Const.  Co.  v.  Wilson  (Okl.),  696. 

Instruction  as  to  defendant's  liability,  in  action  against  his  master 
for  injuries  to  engineer,  from  defendant's  alleged  negligent  fail- 
ure to  maintain  a  derail  switch,  was  ambiguous.  Grand  Trunk 
Ry.  Co.  V.  Melrose  (Ind.),  11. 

Instruction,  in  action  for  injury  to  car-coupler,  was  not  objection- 
able, as  assuming  that  throwing  of  switch  for  wrong  track  was  a 
negligent  act  on  part  of  switch  tender.  Phippin  v.  Missouri  Pac. 
R.  Co.  (Mo.),  41. 

Instruction  that  injured  brakeman  was  limited  to  alleged  negli- 
gence of  the  switching  foreman  in  failing  to  give  warning  of  the 
danger,  which  he  discovered  in  time  to  have  averted  the  collision 
between  car  the  brakeman  was  coupling  and  another,  that  the 
fact  that  plaintiff  was  injured  did  not  entitle  him  to  a  verdict, 
and  that  in  order  to  recover  he  must  prove  that  defendant  was 
guilty  of  negligence  as  charged  in  the  petition,  and  that  it  was 
proximate  cause  of  the  injury,  was  sufficiently  favorable  to  de- 
fendant.   Kennedy  v.  Kansas  City,  etc.,  R.  Co.  (Mo.),  818. 

Instruction  was  erroneous,  as  impliedly  denying  right  of  master 
of  iniured  engineer  to  employ  any  other  kind  of  device  than  a 
derail  switch  to  prevent  cars  from  escaping  from  the  siding. 
Grand  Trunk  Western  Ry.  Co.  v.  Melrose  (Ind.),  11. 

It  was  necessary,  in  order  to  recover  against  master,  to  show  that 
it  was  the  duty  of  the  foreman  to  warn  the  iniured  employee  and 
that  he  failed  to  do  so.  Chicago  &  E.  I.  R.  Co.  v.  Kimmel  (111.), 
384. 

Mail  "crane,  location  of  so  as  to  bring  end  of  its  arm,  when  ex- 
tended, within  10  inches  of  cab  of  passing  locomotive  is  not 
negligence  per  se.  Denver  &  G.  R.  Co.  v.  Burchard  (Colo.), 
361. 

Negligence  in  failing  to  warn  employee  that  car  was  about  to 
strike  car  on  which  he  was  working,  sufficiency  of  allegation  of, 
and  that  such  negligence  caused  the  employee's  injuries.  Chicago 
&  E.  T.  R.  Co.  V.  Kimmel  (111.),  384. 

Negligence  in  locating  mail  crane  nearer  track  than  was  necessary, 
wherebv  fireman  was  killed,  was  question  for  jury.  Denver  & 
G.  R.  Co.  V.  Burchard  (Colo.),  361. 

Negligence  in  operation  of  train  which  struck  and  hurled  crow- 
bar against  section  hand  was  not  shown.  Dunn  v.  Chicago,  etc., 
Rv.  Co.  (Iowa),  376. 

Negligence  of  foreman  of  switching  crew,  in  failing  to  give  warn- 
ing to  engineer,  was  cause  of  injury  to  brakeman.  Kennedy  v, 
Kansas  Citv,  etc..  R.  Co.  (Mo.).  818. 

Negligence  of  master  in  furnishing  employee  a  balky  mule  with 
which  to  haul  an  ore  car  up  a  hill  was  not  the  proximate  cause 
of  his  injury.  Richards  v.  Sloss-Sheffield  Steel  &  Iron  Co. 
(Ala.),  36. 

No  duty  to  warn  trainmen  as  to  location  of  mail  crane  where  it 
was  not  unnecessarily  near  track.  Denver  &  G.  R.  Co.  v.  Bur- 
chard (Colo.).  361. 
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No  presumption  that  railroad  has  been  guilty  of  neKlifi:ence  arises 
from  the  fact  that  a  train  wreck  has  occurred  and  an  employee 
has   been    injured   thereby.     St.    Louis    &   S.    F.    R.    Co.    r.    Hill 

(Ark.\  20.  .  ,.  . 

Objection  that  a  count  of  a  declaration  charges  negligence  on  part 
of  defendant  in  employing  its  servants,  and  also  neghgence  on 
part  of  the  servants,  cannot  be  taken  by  general  demurrer. 
Southern  Ry.  Co.  v.  Simmons  (Va.),  572. 

Question  for  jury  whether  engineer's  death  proximately  resulted 
from  negligence  in  failing  to  properly  set  switch,  and  from 
failure  to  provide  switch  light.     Southern  Ry.  Co.  v.  Blanford  s 

Adm'x  (Va.),  646.  ,      .         r  a.- 

Railroad's  duty  to  its  trainmen  to  keep  tracks  m  safe  condition  a 

nonassignable  one.    Mississippi  Cent.  R.  Co.  v.  Hardy  (Miss.).  1. 
Railroad   was   liable    for   death    of   its    engineer   only    m    case    the 

bridge,  which  collapsed,  was  so  defective  as  not  to  be  reasonably 

sufficient  to  support  train  if  it  had  remained  upon  the  track,     bt. 

Louis  &  S.  F.  R.  Co.  v.  Hill  (Ark.),  20. 

Rules. 

Rules  orders,  and  requirements  of  a  railroad  company,  how 
pleaded.  Southern  Ry.  Co.  v.  Simmons  (Va.),  572 
Where  an  instruction  stated  in  several  different  ways  the  duty  ot 
a  railroad  company  to  its  employees,  it  cannot  be  held  that  the 
jury  selected  the  statement  which  is  substantially  correct  and 
rejected  those  which  are  erroneous.     Anderson  v.  Northern  I'ac. 

Ry.  Co.  (Mont.).  23.  ,  ^       ,  i       j i^«*-. 

Where  ladder  which  was  commonlv  used  by  the  "i  road  employee 
was  broken,  and  repaired  by  nailing  on  piece  of  plank  durmg  his 
absence,  and  on  his  return  he  examined  ^t  and  made  "«  [^P^J^ 
that  it  was  unsafe,  hs  companv  was  guilty  of  no  negligence 
rendering  it  liable  for  injury  to  him  resulting  from  the  breaking 
oflF  of  the  piece  of  plank.  Graham  v.  Chicago,  etc.,  R.  Co.  (lex.). 
549. 

Who  Are  Employees. 

News  boy,  employed  to  sell  papers  and  fruit  on  ['^'^^"^^^"^^^^ 
"^on  train,  and  ^^not  a  passenger    within  Pa    Act.  April  4,  1868, 

S  1.    Smallwood  v.  Baltimore  &  O.  R.  Co.  C^^K J^"'         j.    r. 
Person  learning  duties  of  brakeman.     Alabama  Great  So.  R.  Co. 
V.  Burks  (Ala.),  562. 

MENTAL  SUFFERING. 

See  PERSONAL  INJURIES. 

NEGLIGENCE.  TRACK-   BAGGAGE;  CARRIERS  OF 

RAILROADS    IN    STREETS:    STOCK,    INJURIES    TO: 
STREET  RAILWAYS:  TRESPASSERS. 
Actionable  neRliRence,  pleading.    McAndrews  v.  Chicago,  etc..  R>. 
Co.  (111.).  102.  assistinK  in  loadinK  ma- 

Pearlstein  v.  New  York   etc..  R.  ^j^^^^f  J^^'^ed.  where  petition 
''^cV\rt^^''ntli«nrsV"cifiS'  Tan*  ^"^orr.  St.  Louis  Transit 
Co.  (Mo.),  160. 

'"''^ZfZ^tSS^TonU-^^^^^  to  accident,  law  will  not  determine 
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which  is  Ruilty  of  greater  fault,  but  neither  can  recover  from 
the  other.    Weaver  v.  Pennsylvania  R.  Co.  (Pa.),  749. 

Dejjrees  of  negligence,  such  as  slight  and  gross^are  not  recognized 
in  Colorado.     Colorado  &  S.  Ry.  Co.  v.  Webb  (Colo.),  72. 

Duty  to  protect  plaintiff  from  injury,  defect  in  declaration  failing 
to  show  was  not  cured  by  verdict  for  plaintiff.  McAndrews  v. 
Chicaeo,  etc.,  Ry.  Co.  (111.),  102. 

Instruction  that,  if  the  employees  of  the  railroad  company  were 
taking  out  the  cars  in  question  at  invitation  of  defendant  smelter 
company,  the  latter  owed  to  them  a.  duty,  a  violation  of  which 
would  render  it  liable  for  injury  to  a  brakeman,  struck  by  bridge 
over  track  constructed  and  maintained  by  the  smelter  company, 
states  a  correct  rule  of  law.  Anderson  v.  Northern  Pac.  Ry.  Co. 
(Mont.),  23. 

Jury  were  entitled  to  take  into  consideration  place  of  accident, 
character  of  community,  intelligence  of  the  people,  and  the  op- 
portunity at  command,  in  connection  with  the  other  circum- 
stances, in  determining  question  of  negligence.  Mattson  v.  Min- 
nesota &  X.  \V.  R.  Co.  (Minn.),  109. 

Limitation  of  action,  certain  averment  in  plea  was  equivalent  to 
statement  that  the  additional  counts  stated  a  new  and  different 
cause  of  action.     McAndrews  v.  Chicago,  etc.,  Ry.  Co.  (111.),  102. 

Xegligencc  of  smelter  company  in  constructing  and  maintaining 
bridge  over  spur  track  so  as  to  be  dangerous  to  trainmen  was 
(|uestion  for  jury.  Anderson  v.  Northern  Pac.  Ry.  Co. 
(Mont.),  23.         ' 

Plea  of  limitations  filed  to  certain  additional  counts  of  declaration 
was  not  vulnerable  to  a  demurrer.  McAndrews  v.  Chicago,  etc., 
Ry.  Co.  (111.),  102. 

Pleading.     McAndrews  :•.  Chicago,  etc.,  Ry.  Co.   (111.),  102. 

Private  owners  of  cars,  who  had  requested  permission  to  place 
them  on  a  siding,  and  who  had  placed  them  as  directed  by  the 
railroad's  agent,  were  not  liable  for  injuries  to  a  brakeman  of 
tlie  railroad  from  other  cars  on  the  switch  being  pushed  off  the 
siding  onto  the  main  line  and  colliding  with  a  train  on  which  the 
brakeman  was  employed.     Kecney  v.  Campbell  (Pa.),  98. 

Proximate  cause  of  injury,  character  of  proof  required  to  establish 
that  negligence  in  question  was.  Kearns  v.  Southern  Ry.  Co. 
(N.  Car.),  848. 

Sufficiency  of  declaration,  in  action  for  negligence,  which  alleged 
that  cars  were  recklessly  and  negligently  shoved  against  car 
on  which  plaintiff  was  at  work,  but  did  not  show  that  defendant 
owed  plaintiff  a  duty.  McAndrews  v.  Chicago,  etc.,  Ry.  Co. 
(111.),  102. 

Where  an  instruction  tliat  verdict  should  be  returned  for  defend- 
ant if  nlaintiff  failed  to  prove  her  case  of  alleged  negligence  by 
preponderance  of  evidence  was  erroneously  refused,  the  error 
was  not  cured  by  an  instruction  that  proof  of  contributory  negli- 
gence would  entitle  defendant  to  a  verdict.  Denver  &  G.  R.  Co. 
7'.  Burchard  (Colo.),  361. 

NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE. 

See  CROSSINGS. 

NEWSBOYS. 

See  FELLOW  SERVANTS. 

NONASSIGNABLE  DUTIES. 

See  MASTER  AND  SERVANT. 

NUISANCES. 

Mail  bags  suffered  to  lie  near  highway.  Horr  v.  New  York,  etc., 
R.  Co.  (Mass.),  332. 
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Negligence  in  suffering  mail  sacks  to  lie  near  highway  was  ques- 
tion for  jury,  in  action  for  injuries  to  plaintiff  by  his  horse  be- 
coming frightened.     Horr  v.  New  York,  etc.,  R.  Co.  (Mass.),  332. 

Railroad's  occupation  of  street  without  legislative  authority  may- 
be enjoined  by  private  citizen  specially  injured.  Edwards  v. 
Pittsburg  Junction  R.  Co.  (Pa.),  328. 

Railroad's  violation  of  certain  conditions  upon  which  city  granted  it 
use  of  streets,  an  abutting  owner  could,  under  certain  Pennsyl- 
vania statute,  maintain  bill  in  equity  to  restrain  railroad  from  use 
of  steam  whistle  as  a  signal  and  from  use  of  bituminous  coal  as 
fuel  for  locomotives.  Edwards  v.  Pittsburg  Junction  R.  Co. 
(Pa.),  328. 

PARTNERSHIP. 

See  CONNECTING  CARRIERS;  RAILROADS. 

PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

PERSONAL  INJURIES. 

See  CROSSINGS;  INTERSTATE  COMMERCE;  MASTER 
AND  SERVANT;  NEGLIGENCE;  POSTAL  CLERKS. 

Damages. 

All  resultant  effects  to  system  from  physical  injuries  may  be 
recovered  for.     Porter  v,  Delaware  L.  &  W.  R.  Co.  (N.  J,),  637. 

Charging  jury  in  negligence  case  that  damages  could  not  be 
considered  in  excess  of  sum  claimed  in  declaration  could  not 
prejudice  defendant,  where  court  was  careful  to  say  that  sum 
claimed  should  not  be  taken  as  criterion  to  act  upon,  but  only 
as  a  limit.     McDcrmott  v.  Severe  (U.  S.),  628. 

Evidence  that  plaintiff  has  wife  and  children  inadmissible.  South- 
ern Ry.  Co.  V,  Simmons  (Va.),  572. 

Fright,  no  recovery  can  be  had  for  injuries  due  to.  Porter  v. 
Delaware  L.  &  W.  R.  Co.  (N.  J.),  637. 

Fright,  sufficiency  of  evidence  to  take  case  from  rule  prohibiting 
recovery  for  it  alone.  Porter  v.  Delaware,  L.  &  W.  R.  Co. 
(N.  J.),  637. 

''Inconvenience"  suffered,  instruction  allowing  is  too  latitudinous. 
Louisville  &  N.  R.  Co.  v.  Sights  (Ky.),  856. 

Instruction  was  not  fatally  defective  as  basing  measure  of  re- 
covery solely  on  wife's  expectancy  of  life,  without  reference 
to  the  expectancy  of  her  husband,  in  action  by  him  for  her 
personal  injuries.     Croft  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  583. 

Instruction  was  not  obiectionable  as  arbitrarily  estimating  ex- 
pectancy of  plaintiff's  life  by  life  tables.  Croft  xk  Chicago,  etc.» 
Ry.  Co.  (Iowa),  583. 

Life  expectancy  as  an  element  to  be  considered.  Haynes  t\ 
VVaterville  &  O.  St.  Ry.  (Me.),  84. 

Lost  usefulness  and  enjoyment  out  of  injured  person's  prospective 
life  are  elements  of  damage.  Haynes  v.  Waterville  &  O.  St. 
Ry.  (Me.),  84. 

Measure  of  damages  for  personal  injuries,  pain  and  suffering,  and 
rcsultincr  disability.  Waller  v.  Wilmington  City  Ry.  Co.  (Del. 
Supr.  Ct.),  727. 

Measure  of  damages  is  expense  of  plaintifFs  cure,  value  of  time 
lost  durinj?  his  disability,  and  a  fair  compensation  for  his  bodily 
and  mental  suffering  caused  by  his  injury,  as  >yel]  as  any  per- 
manent reduction  of  his  earning  power.  Louisville  &  N.  R. 
Co.  V.  Siehts  (Ky.).  856. 

Mental  suffering,  when  an  element  of  damages.  McDermott  v. 
Severe  (U.  S.).  628. 

Pain  as  an  element  of  damages.  Colorado  Springs,  etc.,  Ry.  Co. 
V.  Petit  (Colo.),  132. 
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PlaintiflF,  after  having  stated  the  facts,  may  f^ive  his  opinion  as 
to  amount  of  damages.  Jackson  v.  Southern  Ry.  (S.  Car.)f 
552. 

Term  "permanent  inability  to  labor"  is  not  the  precise  equivalent 
of  "permanent  reduction  in  his  power  to  earn  money."  Louis- 
ville &  N.  R.  Co.  V.  Sights  (Ky.).  856. 

$850  was  not  excessive  verdict  where  plaintiffs  arm  was  frac- 
tured and  caused  Rreat  pain.  Southern  Ry.  Co.  v.  Burgess 
(Ala.).  321. 

Evidence. 

Admission  of  evidence  that  plaintiff  had  wife  and  children  de- 
pendent on  him  was  not  rendered  harmless  by  admission  of 
other  evidence  that  he  was  married,  where  there  was  no  other 
evidence  of  the  existence  of  a  child  dependent  upon  him. 
Southern  Rv.  Co.  v.  Simmons  (Va.).  572. 

Carlisle  life  tables,  admissibility.  O'Clair  v.  Rhode  Island  Co. 
CR.  I.),  140. 

Certain  testimony  of  injured  person  was  not  susceptible  of  the 
construction  that  it  showed  him  to  be  a  poor  man  without 
property.    Mississippi  Cent.  R.  Co.  v.  Hardy  (Miss.),  1. 

Error  in  admitting:  evidence  that  plaintiff  had  wife  and  child 
dependent  on  him  was  not  cured  by  instructions  as  to  measure 
of  damapres,  where  the  objectionable  evidence  was  not  explicitly 
withdrawn.     Southern  Ry.  Co.  v.  Simmons  (Va.),  572. 

In  action  by  husband  for  loss  of  services  of  his  wife  from  per- 
sonal injuries,  defendant  railroad  comoany  was  not  prejudiced 
by  reception  of  evidence  that  witness  had  informed  defendant's 
•superintendent  that  plaintiff  was  contemplating  leavinj?  its  em- 
plov  and  that  he  could  not  do  the  work  without  the  assistance 
of  Vijq  wife,  which  evidence  was  subsequently  stricken.  Croft 
V.  Chicairo,  etc.,  Ry.  Co.  (Towa),  583. 

Qunl'ficntion  of  witness  to  testify,  in  action  bv  husband  for  loss 
of  services  of  his  wife  from  personal  injuries,  as  to  value  of 
simibr  services.     Croft  v.  Chicapfo.  etc.,  Ry.  Co.  (Iowa),  583. 
Life  exoectancv.  acre  nt  which  bst  two  deceased  paternal  ancestors 

died  is  a  material  factor  in  determining.     Haynes  z\  Waterville 

&  O.  St.  Ry.   (Me.).  84. 

PLEADING. 

See  ACCIDENTS  ON  TRACK:  CARRIERS  OE  P\Sv^EN- 
OERS:  LICENSEES:  MASTER  AND  SERVANT;  NEGLI- 
GENCE: RAILROADS. 

POSTAL  CLERKS. 

See  CONSTITUTIONAL  LAW:  INTERSTATE  COMMERCE. 

Power  of  Conq^ress  to  establish  nostoflRces  and  post  roads  is  not 
infringed  by  Pa.  act  of  .A.pril  4,  1868.  under  which  a  railwav 
postal  clerk  injured  in  the  course  of  his  employment*  can  have 
no  ereater  riorht  ac^ainst  the  railway  comnanv  than  if  he  were  an 
employee.     Martin  v.  Pittsburg,  etc..  R.  Co.  (U.  S.),  680. 

PRESCRIPTION. 

See  RIGHT  OE  WAY. 

PRESUMPTION  OF  NEGLIGENCE. 

See  CARRIERS:  MASTER  AND  SERVANT:  STOCK,  INJU- 
RIES TO. 

PRESUMPTIONS. 

See  CROSSINGS:  DE.ATH  BY  WRONGFUL  ACT. 
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PRIVATE  RAILROADS. 

See  LOGGING  RAILROADS. 

PUBLIC  LANDS. 

Construction  of  grant  to  Hot  Springs  Railroad  Co.  by  Act.  Cong., 
March  3,  1877.     Little  Rock,  etc.,  Ry.  Co.  v.  Greer  (Ark.),  504. 

RAILROAD  AID. 

Compliance  with  subscription  contract  as  to  location  of  railroad. 
Hunt  V.  Upton  (Wash.),  351. 

Question  for  jury  whether  railroad  ivas  begun  "at  or  near  Wallula 
Junction,*'  as  required  by  the  subscription  contract.  Hunt  r. 
Upton  (Wash.),  351. 

Where  contract  required  plaintiff  to  construct  certain  railroad  in 
consideration  of  defendant's  subscription,  and  it  became  neces- 
sary for  plaintiff  to  organize  a  corporation  to  construct  such  road 
in  order  to  condemn  a  right  of  way,  in  which  corporation  plain- 
tiff held  a  majority  of  the  stock,  the  construction  of  the  road  by 
the  corporation  constituted  sufficient  compliance  with  the  con- 
tract.    Hunt  V.  Upton  (Wash.),  351. 

Where  railroad  subscription  contract  provided  that  defendants 
would  pay  $:3.000  to  plaintiff  in  aid  of  the  enterprise  when  the 
railrjiad  was  completed,  and  required  plaintiff  to  build  the  road 
and  transi)ort  produce  over  it  at  certain  rates,  plaintiff  was  only 
bound  to  prove  a  substantial  performance  of  the  contract  in  order 
to  recover  the  subscription.     Hunt  v.  Upton  (Wash.),  351. 

RAILROAD  COMMISSIONS. 

See  STREET  RAILWAYS. 

Power  of  railroad  commissioners  to  prevent  railroad  from  dis- 
criminating: in  rendering  services  as  a  common  carrier.  State  v. 
Atlantic  Coast  Line  R.  Co.  (Fla.),  273. 

Presumptions  as  to  reasonableness  of  rules  of  railroad  commis- 
sioners made  to  prevent  carrier  from  discriminating  in  render- 
ing .services.     State  v.  Atlantic  Coast  Line  R.  Co.   (Fla.),  273. 

State  railroad  commission  may  forbid  carriers  to  make  their  local 
freijjht  rate  for  phosphates  more  than  1  cent  per  ton  per  mile 
without  denying  due  process  of  law  to  railway  company  whose 

•  transportation  of  phosphates  constitutes  about  one  sixth  of  its 
local  freight  business,  where  the  rate  so  authorized  is  nearly  2 
mills  per  ton  larger  than  that  companv's  average  local  freight 
rate.     Seaboard  .Air  Line  Ry.  v.  State  (U.  S.),  731. 

RAILROADS. 

See  COMMON  CARRIERS:  CONSTITUTIONAL  LAW; 
CROSSINGS;  FIRES  SET  BY  LOCOMOTIVES;  JUDICIAL 
NOTICE;  JURORS;  LIENS;  MASTER  AND  SERVANT; 
POSTAL  CLERKS;  RIGHT  OF  WAY;  SPURS  AND  SIDE- 
TRACKS; STOCK,  INJURIES  TO;  TORTS;  VENUE. 

Connecting  lines  operated  as  single  system,  liability  for  negligence 
of  subordinate  company.  Lehigh  Valley  R.  Co.  v.  Delachesa 
(C.  C.  A.),  81. 

Failure  to  incorporate  within  time  prescribed,  effect  of.  Seaboard 
Air  Line  R.  Co.  v.  Olive  (N.  Car.).  491. 

Garnishment  of  foreign  railroad  corporations.  Baltimore  &  O.  R. 
Co.  V.  Allen  (W.  Va.),  514. 

Interstate  commerce,  fact  that  railroad  is  engaged  in  does  not  ex- 
empt it  from  control  by  the  state  in  respect  to  all  business  done 
therein  not  directly  connected  with  traffic  between  the  states. 
McGuire  v.  Chicago,  etc.,  R.  Co.  (Iowa),  390. 

Not  necessary  in  declaration  where  reference  is  made  to  rules,  or- 
ders, and  requirements  of  a  railroad  company  that  they  should 
be  set  out  in  full,  but  it  is  sufficient  to  aver  their  legal  effect. 
Southern  Ry.  Co.  v.  Simmons  (Va.),  572. 
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Power  of  state  to  pass  regulatory  legislation  binding  both  on  for- 
eign and  domestic  railroad  corporations.  McGuire  v.  Chicago, 
etc.,  R.  Co.  (Iowa),  390. 

Public  institution,  railroad,  as  a  comfnon  carrier,  is  such  only  in  a 
qualified  sense.  Atlanta  Terminal  Co.  v.  American  B.  &  T.  Co. 
(Ga.),  167. 

Status  of  foreign  railroad  corporations.  Baltimore  &  O.  R.  Co.  v. 
Allen  (W.  Va.).  514. 

RAILROADS  IN  STREETS. 

See  NUISANCES. 

Care  due  from  those  in  charge  of  trains  running  through  towns  to 
other  users  of  streets.  McCabe's  Adm'x  v.  Maysville,  etc.,  R. 
Co.  (Ky.),  852. 

Contributory  Negligence. 

Pedestrian  not  absolved  from  exercising  ordinary  care  to  avoid 
being  struck  by  a  train  by  fact  that  it  is  running  at  speed  pro- 
hibited by  ordinance.  Schmidt  v.  Missouri  Pac.  Ry.  Co.  (Mo.), 
806. 

Damages. 

Reconstruction  of  railroad,  elements  of  damages  recoverable  by 
abutting  owner.  Little  Rock,  etc.,  Ry.  Co.  v.  Greer  (Ark.), 
504. 

Duty  of  railroad  company  to  construct  and  maintain  crossing  at 
streets  and  highway  laid  out  over  the  railroad  after  its  construc- 
tion.    State  V.  Northern  Pac.  Ry.  Co.  (Minn.),  337. 

Dutv  of  railroad  company  to  construct  and  maintain  crossing  at 
streets  and  highways  laid  out  over  the  railroad  after  its  construc- 
tion is  one  from  which  the  company  cannot  be  relieved  by  con- 
tracts with  municipalities.  State  v.  Northern  Pac.  Ry.  Co. 
(Minn.),  337. 

Interference  with  city  firemen  by  railroad  train,  liability  of  rail- 
road company  for  destruction  of  property  by  fire  dependent 
upon  its  knowledge  of  conditions.  American  Sheet  &  Tin  Plate 
Co.  V.  Pittsburgh  &  L.  E.  R.  Co.  (C.  C.  A.),  61. 

Interference  with  operations  of  city  firemen  by  the  passing  of  a 
train,  under  the  circumstances  in  question,  did  not  render  rail- 
road company  liable  to  owner  of  burning  property.  American 
Sheet  &  Tin  Plate  Co.  z\  Pittsburgh  &  L.  E.  R.  Co.  (C.  C.  A.),  61. 

Lookouts,  care  required  of  those  in  charge  of  trains  running 
throup^h  towns.  McCabe's  Adm'x  v.  Maysville,  etc.,  R.  Co.  (Ky.), 
852. 

Railroad  which  raises  street  grade,  though  with  authority  of  city, 
is  liable  for  injury  caused  thereby  to  abutting  property.  Yazoo 
&  M.  V.  R.  Co.  %'.  Lefoldt  (Miss.),  800. 

Railroad  without  authority  to  occupy  or  use  street  after  breaking 
condition  upon  which  city  consented  to  its  use  of  street.  Ed- 
wards V.  Pittsburg  Junction  R.  Co.  (Pa.).  328. 

Recklessness  in  running  train  through  city  at  rate  of  25  or  30  miles 
an  hour,  when  speed  prescribed  by  ordinance  was  5  miles  an 
hour,  insufficiency  of  evidence  of  where  it  appeared  that  brakes 
were  set  for  station,  and  engineer  and  fireman  were  at  their 
post,  observing  track.  Schmidt  v.  Missouri  Pac.  Ry.  Co.  (Mo.), 
806. 

Speed  of  train  in  violation  of  ordinance  as  negligence  per  se. 
Schmidt  V.  Missouri  Pac.  Ry.  Co.  (Mo.),  806. 

RATES. 

See  CARRIERS:  CONSTITUTIONAL  LAW  ;  RAILROAD 
COMMISSIONS. 
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RECKLESSNESS. 

See  RAILROADS  IN  STREETS. 

RESIDENCE. 

See  RAILROADS. 

RES  IPSA  LOQUITUR. 

See  CARRIERS  OF  PASSENGERS. 

RIGHT  OF  WAY. 

See  EMINENT  DOMAIN;  PUBLIC  LANDS. 

Abandonment  of  railroad  right  of  way,  presumption  of  does  not 
arise  from  possession  of  the  land  by  individuals,  under  N.  Car. 
Revisal,  1905,  §  388.  Seaboard  Air  Line  R.  Co.  v.  Olive  (N.  Car.),. 
491. 

Certain  j^rant  conferred  on  plaintiff  railway  company  an  easement 
of  right  of  way  of  100  feet  in  width,  as  N.  Car.  Rev.  Code,  c.  61, 
confers  on  ra'lroads  the  power  to  condemn  land  of  the  width  of 
not  less  than  80  feet  and  not  more  than  100  feet.  Seaboard  Air 
Line  R.  Co.  v.  Olive  (N.  Car.),  491. 

Contract  by  which  owner  of  land  agreed  to  convey  portion  of  it 
for  railroad  right  of  way  in  consideration  of  the  payment  of 
certain  sum  per  acre  on  compliance  with  certain  conditions  as  to 
crossings,  fencing,  etc.,  was  not  void  for  want  of  mutuality.  De- 
troit United  Ry.  v.  Smith  (Mich.),  347. 

Damages. 

Consequences  avoidable  by  care  of  person  injured,  in  action  by- 
tenant  of  land  conveyed  for  railroad  right  of  way.     Ft.  Smith 
Sub.  Ry.  Co.  V,  Maledon  (Ark.),  119. 
Danger  from  fire  from  locomotives,  inconvenience  by  reason  of 
necessity  of  crossing  railroad,  and  discomforts  in  landowner's 
residence  by  smoke,  etc.,  as  elements  of  damages  Tecoverable 
where  part  of  a  tract  of  land  is  condemned  for  railroad  right 
of  way.     Shirley  v.  Southern  Ry.  Co.  (Ky.),  787. 
Elements  of  compensation  where  part  of  tract  of  land  is  taken 
for  railroad  right  of  way.     Shirley  v.  Southern  Ry.  Co.  (Ky.), 
787. 
No  misjoinder  of  causes  of  action,  as  the  action  (by  the  tenant  of 
the  land)  was  not  brought  in  part  for  damages  for  taking  a  right 
of  way  for  defendant  railroad  company,  but  against  defendants  as 
joint   tort-feasors   for   the   destruction    of   the   crops.    Ft.    Smith 
Sub.  Ry.  Co.  V.  Maledon  (Ark.),  119. 
Preliminary  injunction  was   properly  granted,   the   railroad  having 
acquired  no  right  to  the  land  by  mere  occupation  except  as  to 
land  actually  used  by  it.     Leidigh  v.   Philadelphia,  etc.,   R.    Co. 
(Pa.),  512. 
Railroad   company   acquired   right   of   way,   under   North    Carolina 
statute  creating  presumption  of  grant  to  railroad  under  certain 
circumstances,  though  after  expiration  of  the  two  years  in  ques- 
tion it  built   side   tracks,  the  building  thereof  not  being  a   con- 
tinuance of  the  construction  of  its  road.     Seaboard  Air  Line  R. 
Co.  V.   Olive   (N.   Car.),  491. 
Railroad  company,  on  receiving  deed  for  right  of  way,  has  no  right 
to  enter  upon  the  land  until   the  tenant  thereof  has  been  com- 
pensated.    Ft.  Smith  Sub.  Ry.  Co.  v.  Maledon  (Ark.),  119. 
Railroad's  easement  will  be  protected  against  interference  by  in- 
junction, without  regard  to  solvency  of  persons  interfering  there- 
with.    Seaboard  Air  Line  R.  Co.  v.  Olive  (N.  Car.),  491. 
Remedy  of  railroad  against  interference,  where  person  in  posses- 
sion of  its  right  of  way  denies  necessity  of  its  use  for  building 
side  tracks,  etc.     Seaboard  Air  Line  R.  Co.  v.  Olive   (N.  Car.), 
491. 
Right  of  railroad  to  invoke  aid  of  equity  in  protecting  its  easement 
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against  interference.  Seaboard  Air  Line  R.  Co.  v.  Olive  (N. 
Car.).  491. 

Tenant  of  land  who  had  not  been  compensated  was  entitled  to  dam- 
ages, though  he  planted  his  crops  on  the  right  of  way  after  the 
filing  of  the  deed  to  defendant  railroad  company.  Ft.  Smith 
Sub.  Ry.  Co.  V.  Maledon  (Ark.),  119. 

Vendee  of  landowner  takes  subject  to  burden  of  railroad,  where 
company  has  entered  into  actual  possession  of  land  necessary  for 
its  corporate  purposes,  whether  with  or  without  consent  of  such 
owner.     Little  Rock,  etc.,  Ry.  Co.  v.  Greer  (Ark.),  504. 

Where  one  having  contract  for  construction  of  railroad  committed 
a  trespass  in  entering  upon  plaintiff's  land  and  letting  down 
fences,  plaintiff  could  recover  only  such  damages  as  he  could  not 
have  averted  by  reasonable  exertions.  Ft.  Smith  Sub.  Ry.  Co. 
V.  Maledon  (Ark.),  119. 

RULES. 

See  RAILROADS;   TRESPASSERS. 

SPURS  AND  SIDETRACKS. 

Right  of  owners  of  mills  and  factories  to  connect  their  private 
sidings  with  railroads  is  one  of  which  they  cannot  be  deprived 
by  any  agreement  between  railroad  and  landowner  that  no  other 
siding  shall  be  made  in  a  particular  locality  except  that  upon 
the  land  of  the  owner  in  question.  Reeser  v.  Philadelphia  &  R. 
Ry.  Co.  (Pa.),  333. 

STATIONS  AND  DEPOTS. 

Duty  of  railroad  with  reference  to  its  stations  and  platforms  is  less 
exacting  than  its  duty  with  reference  to  its  roadbed  and  rolling 
stock.     Fitch  V.  Central  R.  Co.  (N.  J.),  475. 

Hackmen  and  cabmen,  right  to  injunctive  relief  to  prevent  them 
from  so  using  sidewalk  as  to  interfere  with  ingress  and  egress 
of  passengers.    Donovan  v.  Pennsylvania  Co.  (U.  S.),  696. 

Ice  on  station  platform,  negligence  depending  on  whether  it  is 
allowed  to  remain  an  unreasonable  time.  Fitch  v.  Central  R. 
Co.  (N.  J.),  475. 

Right  of  hackmen  and  cabmen  to  use  sidewalk  near  railroad  pas- 
senger station.     Donovan  v.  Pennsylvania  Co.  (U.  S.),  696. 

Right  to  exclude  hackmen  and  cabmen  other  than  those  of  transfer 
company  with  which  railroad  has  made  an  arrangement.  Dono- 
van V.  Pennsylvania  Co.  (U.  S.),  696. 

S.  Car.  Civ.  Code  1902,  §  2134,  providing  that  trains  shall  stop  at 
stations  for  accommodation  of  passengers,  does  not  apply  to  flag 
stations,  but  only  to  regular  advertised  stopping  places.  Mil- 
house  V.  Southern  Ry.  (S.  Car.),  734. 

STATUTES. 

See  TRESPASSERS. 

STOCK.  INJURIES  TO. 

Burden  on  railroad  to  show  that  death  of  horse  struck  by  train 
was  not  due  to  negligence.  St.  Louis  S.  W.  Ry.  Co.  v.  Hutchison 
(Ark.),  625. 

Burden  on  railroad,  under  Ky.  St.  1903,  §  809,  to  show  that  acci- 
dent could  not  have  been  avoided  by  exercise  of  reasonable  care. 
Mobile  &  O.  R.  Co.  v.  Morrow  (Ky.),  644. 

Contributory  Negligence. 

Animals  unlawfully  at  large  injured  upon  unfenced  track.     Sarja 

V.  Great  Northern  Ry.  Co.  (Minn.),  615. 
Fact  that  there  was  an  ordinance  making  it  a  public  nuisance  to 

permit  a  horse  to  run  at  large  did  not  warrant,  in  view  of  the 
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evidence,  an  instruction  applying  rule  that,  where  animals  are 
by  ordinance  prohibited  from  running?  at  large,  a  railroad  com- 
pany is  not  liable  for  an  injury  thereto  in  the  absence  of  a 
showing  of  willful  negligence  or  indifference.  Colorado  &  S. 
Ry.  Co.  V.  ^yebb  (Colo.),  72. 

In  action  against  railroad  for  killing  of  horse,  it  was  proper  not 
to  charge  on  contributory  negligence  where  there  was  no 
evidence  thereon.     Colorado  &  S.  Ry.  Co.  v.  Webb  (Colo.),  72. 

Question  for  jury  where  owner  of  stock  turned  them  into  a 
clearing  upon  his  own  lanp,  knowing  that  fence  adjoining  rail- 
road right  of  way  was  insufficient  to  hold  them.  Sarja  r. 
Great  Northern  Ry.  Co.  (Minn.),  615. 

Evidence. 

• 

It  was  not  prejudicial  error  to  permit  witness,  without  requiring 
him  to  qualify  as  an  expert,  to  testify  as  to  quality  of  plain- 
tiff's horse.     Colorado  &  S.  Ry.  Co.  v,  Webb  (Colo.),  72. 
Speed  of  train,  admissibility  of  opinion  evidence  as  to.     Colorado 

&  S.  Ry.  Co.  V.  Webb  (Colo.),  72. 
Speed   of   train,   evidence   as   to   was   admissible   on   question    of 
possibility   of   stopping  train,   by   exercise   of   reasonable   care, 
before  it  collided  with  plaintiff's  horse.     Colorado  &  S.  Ry.  Co. 
V.  Webb  (Colo.),  72. 

Fact  that  certain  instruction  did  not  require  the  negligence  of 
trainmen  causing  death  of  horse  to  have  been  proximate  cause 
was  not  reversible  error,  when  objected  to  for  the  first  time  on 
appeal,  as  it  was  mere  nondirection.  Colorado  &  S.  Ry.  Co.  v, 
Webb  (Colo.),  72. 

Failure  to  stop  or  attempt  to  stop  train  before  it  overtook  horses 
was  negligence.     Mobile  &  O.  R.  Co.  v.  Morrow  (Ky.),  644. 

In  action  against  railroad  for  killing  horse,  any  error  in  an  in- 
struction, in  failing  to  require  defendant's  negligence  to  have 
been  nroximate  cause  of  the  injury,  was  cured  by  such  a  require- 
ment in  subsequent  instruction.  Colorado  &  S.  Ry.  Co.  v.  Webb 
(Colo.),  72. 

In  action  against  railroad  for  killing  horse  on  track  through  the 
running  of  a  train,  in  view  of  a  latter  instruction  and  in  view  of 
fact  that  defendant  made  no  request  for  an  instruction  defining 
negligonco.  a  former  instruction  as  to  the  duty  of  the  railroad 
was  not  errone(»us  for  failing  to  give  such  definition.  Colorado 
&  S.  Ry.  Co.  z\  Webb  (Colo.),  72. 

In  action  in  Arkansa.^  for  killing  of  animal  on  defendants'  track  in 
Indian  Territory,  l^'^w  of  Indian  Territory  as  to  duty  of  engineer 
is  controlling.  Kansas  City  Southern  Ry.  Co.  v.  Ingram  (Ark.), 
570. 

Kirby's  Dig..  §  6770,  does  not  prevent  the  bringing  of  an  action  in 
Kansas  for  the  killing  of  stock  by  defendant  railroad  in  Indian 
Territory,  as  such  action  does  not  grow  out  of  the  statute. 
Kansas  City  Southern  Ry.  Co.  i:  Ingram   (.\rk.).  570. 

Lookouts,  duty  of  engineer  under  law  of  Indian  Territory.  Kansas 
City  Southern  Ry.  Co.  v.  Ingram  (Ark.),  570. 

Lookouts.  Kirby's  Dig..  §  6007,  has  never  been  incorporated  into 
laws  of  Indian  Territory.  Kansas  City  Southern  Ry.  Co.  z: 
Ingram   (.\rk.").  570. 

Xegligence,  evidence  of  was  sufficient.  Kansas  City  Southern  Ry. 
Co.  7'.  Cash   (Ark.),  624. 

Xegligence  of  trainmen,  evidence  of  was  sufficient  to  warrant 
finding.     Mobile  &  O.  R.  Co.  r.  Morrow  (Ky.),  644. 

Negligence  of  trainmen,  sufficiency  of  evidence  of.  Kansas  City 
Southern  Ry.  Co.  v.  Ingram  (Ark.).  570. 

Premises  were  railway  yards;  and  railroad  was  not  liable  for  killing 
animals  there,  in  action  based  on  its  failure  to  fence.  Bird  v. 
Michigan  Cent.   R.  Co.   (Mich.),  622. 
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Presumption  of  negligence,  under  Ky.  St.  1903,  §  809,  can  be  re- 
butted by  uncontradicted  and  unimpeached  testimony  of  train- 
men.    Mobile  &  O.  R.  Co.  v.  Morrow  (Ky.),  644. 

Presumption  of  negligence  where  horse  was  struck  by  train. 
Kansas  City  Southern  Ry.  Co.  v.  Cash  (Ark.),  624. 

Sufficiency  of  evidence  of  negligence  on  part  of  trainmen  and  that 
such  negligence  was  proximate  cause  of  death  of  plaintiflF's  horse. 
Colorado  &  S.  Ry.  Co.  v.  Webb  (Colo.),  72. 

STOP,  LOOK,  AND  LISTEN. 

See  CROSSINGS. 

STREET  RAILWAYS. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; CHILDREN;  CROSSINGS:  INDEPENDENT 
CONTRACTORS;   LIENS;   TRESPASSERS. 

Evidence. 

Admission  by  motorman  that  he  was  at  fault  was  incompetent,  in 
action  against  street  railway  for  injuries  to  highway  traveler. 
Robinson  y.  Old  Colony  St.  Ry.  Co.  (Mass.),  860. 

In  action  against  corporation  and  its  successor  for  negligence  in 
operation  of  street  railroad,  verdict  was  properly  directed  in  favor 
of  the  successor  on  its  appearing  that  it  was  not  in  existence  at 
time  of  accident.  Palmer  Transfer  Co.  v.  Paducah  Ry.  &  L.  Co. 
(Ky.).  815. 

Liability  of  company  for  injury  to  person  riding  in  wagon,  which 
resulted  from  imperfect  condition  of  track,  as  affected  by  fact 
that  comt^any  was  authorized  by  railroad  commissioners  to  run 
cars  before  its  track  was  finished.  Haynes  v.  Waterville  &  O. 
St.  Ry.  (Me.),  84. 

Mutual  rights  and  duties  of  those  in  charge  of  street  cars  and  other 
users  of  streets.  Palmer  Transfer  Co.  v.  Paducah  Ry.  &  L.  Co. 
(Ky.),  815. 

Where  unfinished  condition  of  track  was  a  contributing  cause  of  an 
injury  done  by  frightened  horse,  the  company  was  liable  even 
though  there  was  no  fault  in  the  management  of  the  street  car 
which  collided  with  plaintiff.  Haynes  ik  Waterville  &  O.  St. 
Ry.   (Me.),  84. 

STREETS  AND  HIGHWAYS. 

See  NUISANCES. 

SUBSCRIPTION  CONTRACTS. 

See  RAILROAD  AID. 

TAXATION. 

Sleeping  cars  of  foreign  corporation  engaged  in  interstate  com- 
merce, power  of  city  to  tax.  City  of  Covington  v.  Pullman  Co. 
(Ky.),  785. 

TORTS 

See  RIGHT  OF  WAY;   STREET  RAILWAYS. 

Insulting  conduct  of  depot  agent  to  person  at  depot  on  business 
connected  with  that  of  the  railroad,  whether  company  liable. 
Southern  Ry.  Co.  v.  Chambers  (Ga.),  563. 

Malicious  iniury  to  business  of  another  will  give  right  of  action. 
Southern  Ry.  Co.  v.  Chambers  (Ga.),  563. 

Railroad  was  liable  for  such  damages  to  business  of  the  draynian 
as  flowed  from  malicious  conduct  of  its  station  agent  in  refusing 
to  deliver  freight  to  him.  Southern  Ry.  Co.  v.  Chambers  (Ga.), 
563. 
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TRANSFER  COMPANIES. 
See  BAGGAGE. 

TRESPASS. 

See  RIGHT  OF  WAY. 

TRESPASSERS. 

See    ACCIDENTS    ON    TRACK;     CARRIERS    OF    PASSEN- 
GERS. 

Authority  of  brakemen  to  allow  persons  to  ride  on  freight  trains. 
Graham  v.  Chicaj^o,  etc.,  R.  Co.   (Tex.),  549. 

Care  due  from  trainmen  to  person  walkinj?  on  railroad  trestle. 
Smith's  Adm'r  v.  Illinois  Cent.  R.  Co.  (Ky.),  802. 

Care  due  from  trainmen  to  trespassers  walking  near  track.  Brown 
V.  Boston  &  M.  R.  R.  (N.  H.),  213. 

Charge  requiring  jury  to  believe  that  trespasser  in  question  must 
have  been  discovered  by  the  engineer  himself,  who  must  also 
have  discovered  her  perilous  position,  before  the  railroad  was 
bound  to  exercise  any  care  towards  her,  was  not  prejudicial  to 
plaintiff,  because  certain  facts  were  undisputed.  Smith's  Adm'r 
V.  Illinois  Cent.  R.  Co.  (Ky.),  802. 

Charge  that  it  was  not  necessary  that  engineer  of  the  train  in 
question  should  actually  see  plaintiff's  intestate,  but,  if  he  saw 
others  with  or  near  her,  it  was  his  duty  immediately  to  do  all 
he  reasonably  could  to  prevent  collision,  was,  because  of  certain 
evidence,  properly  refused.  Smith's  Adm'r  v.  Illinois  Cent.  R. 
Co.   (Ky.),  802. 

Compliance  with  New  Hampshire  statute  requiring  railroads  to 
post  notices  forbidding  persons  to  walk  on  or  near  railroad  tracks, 
etc.     Brown  v.  Boston  &  M.  R.  R.  (N.  H.),  213. 

Contributory  Negligence. 

Walking  in  path  along  edge  of  track,  question  for  jury.     Brown 
V.  Boston  &  M.  R.  R.  (N.  H.),  213. 

Duty  of  railroad  to  anticipate  that  persons  will  trespass  upon  rail- 
road trestle,  as  affected  by  fact  that  company  knows  of  presence 
of  large  crowd  of  people  at  picnic  grounds  near  the  trestle. 
Smith's  Adm'r  v.  Illinois  Cent.  R.  Co.  (Ky.),  802. 

Duty  of  street  railway  company  to  trespasser  on  car.  Massell  v. 
Boston  Elevated  Ry.  Co.  (Mass.),  57. 

Liability  for  killing  trespasser  walking  near  track.  Brown  v.  Boston 
&  M.  R.  R.  (N.  H.),  213. 

Negligence  in  running  train  against  person  walking  near  track  was 
question  for  jury.     Brown  v.  Boston  &  M.  R.  R.  (N.  H.),  213. 

Railroad's  liability  was  not  limited  by  N.  H.  laws  1899,  p.  316,  c.  75, 
§  2,  to  damages  occasioned  by  willful  or  gross  negligence,  in 
action  for  death  of  person  struck  by  train  while  walking  by  side 
of  track,  in  absence  of  posted  notice  forbidding  such  use  of  the 
track.    Brown  v.  Boston  &  M.  R.  R.  (N.  H.),  213. 

Street  railway  company  not  bound  by  acts  of  other  conductors  and 
motormen  allowing  injured  newsboy  to  get  on  cars,  in  absence 
of  proof  that  company  knew  the  facts  and  acquiesced  in  such 
violation  of  its  rules.  Massell  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  57. 

TRIAL. 

See  BAGGAGE. 
It  was  improper,  in  action  against  railroad  for  injuries  to  its  em- 
ployee, for  plaintiff's  counsel  in  argumerit  to  express  the  fear 
that  the  railroad  employees  who  had  testified  against  defendant 
would  lose  their  jobs,  and  to  comment  on  the  difference  in 
financial  circumstances  between  plaintiff  and  defendant,  and  to 
state  that  the  jury,  in  estimating  damages,  should  consider  the 
fact  that  if  verdict  went  against  defendant,  it  would  appeal. 
Southern  Ry.  (io.  v.  Simmons  (Va.),  572. 


GENERAL  INDEX  911 

TRIAL— Continued. 

Refusal  of  court  in  the  first  instance  to  permit  defendant's  counsel 
to  comment  on  discrepancy  between  plaintiff's  testimony  as  to 
his  a^e  and  his  statement  previously  made  to  defendant  railroad 
company  was  not  ground  for  reversal  under  the  circumstances. 
Southern  Ry.  Co.  v.  Simmons  (Va.),  572. 

ULTRA  VIRES. 

See  RAILROADS  IN  STREETS. 

VENUE. 

Evidence  of  prejudice  against  defendant  railroad  company  was 
insufficient  to  establish  that  court's  refusal  to  tyrant  chanj^e  of 
venue  was  an  abuse  of  discretion.  Croft  v.  Chicago,  etc.,  Ry. 
Co.   (Iowa),  583. 

VOLUNTEERS. 

See   FELLOW  SERVANTS;    INDEPENDENT  CONTRACT- 
ORS. 

WAREHOUSEMEN. 

See  BAGGAGE;    COMMON  CARRIERS. 

Care  required  of.  Charlotte  Trouser  Co.  v.  Seaboard  A.  L.  Ry. 
(N.  Car.),  459. 

WITNESSES. 

See  CARRIERS  OF  PASSENGERS;   EVIDENCE. 

It  was  proper  to  permit  witness  to  be  asked,  on  cross-examination, 
whether  or  not  a  short  time  before  accident  in  question  he  had 
made  a  similar  mistake  in  misplacing  another  switch.  Southern 
Ry.  Co.  V.  Blanford's  Adm'x  (Va.),  646. 

YARDS. 

See  STOCK,  INJURIES  TO. 


